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MALMEDY MASSACRE INVESTIGATION 


MONDAY, APRIL 18, 1949 


Unrrep Srares Senate, 
SuBCOMMITTEE OF THE ComMITTEE ON ARMED SERVICES, 
Washington, D.C.’ 

The subcommittee met, pursuant to call, at 10 a. m., in the commit- 
tee room, room 212, Senate Office Building, Senator Raymond E. Bald- 
win (chairman) presiding. 

Present : Senators Baldwin (chairman) and Hunt. 

“Also present: Senator McCarthy (member of Senate Committee on 
Expenditures in Executive Departments present by invitation of the 
subcommittee), and Mr. J. M. Chambers (on the staff of the com- 
mittee). 

salen Batpwin. This subcommittee of the Committee on Armed 
Services of the United States Senate has been appointed by the chair- 
man of the Senate Armed Services Committee, Senator Tydings, with | 
the approval of the committee, to consider certain charges that have 
been made concerning the conduct of the prosecution in the Malmedy 
atrocity cases. ; 

I might say here, for the benefit of the record, that the other two 
members, Senator Russell of Georgia, and Senator Kefauver, of Ten- 
nessee, are not with us this morning. Senator Russell, I learned from 
a letter this morning, has asked the chairman and the committee, that 
he be relieved as a member of the-subcommittee, because of the tre- 
mendous pressure of work he has on his other committee assignments 
of the Senate; and, I have asked the chairman of the full committee 
to appoint another member of this subcommittee in his place. 

Iam very sorry to report that Senator Kefauver cannot be here 
today because of the untimely death of a close intimate personal friend 
of his, as a consequence of which he has had to leave the city. 

Since we had already scheduled this hearing, and had as our first 
and, I think most important witness, the Secretary of the Army, who 
is a very busy man, I deem it advisable to go forward with the hearin 
because there will be a transcript made of all of the testimony hich 
will be available, not only to the members of the subcommittee, but to 
the whole committee, and to the Senate as well. 

_ Before any sound decision can be made on these charges, I feel that 
it is imperative that the subcommittee inform itself to the maximum 
. practicable extent of all of the circumstances surrounding these mat- 
ters. It is my intention to introduce into the record certain docu- 
ments which have focused attention on the points in issue. We will 
then hear today from representatives of the Department of the Army 
who will give us the general background and current status of these 


cases. 
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We will then proceed to hear such persons as desire to be heard and 
to make such other investigations as will permit us to develop all the 
available facts. At this point, I wish to place in the record: 

As exhibit A, a copy of a petition filed in the Supreme Court of 
the United States by Mr. Willis M. Everett, Jr., on behalf of Valentin 
Bersin and others, the defendants, as I understand, in the Malmedy 
prosecution, in order that they may be noted, and appended as a part . 
of the record. : 

(Exhibit A, as filed, will be found in the appendix at the conclusion 
of the record.) 

Senator Batpwin. As exhibit B, we have a copy of a brief, and the 
supporting documents filed by Dr. Eugene Leer, attorney with the 
Post Trial Section, War Crimes Group, on February 1, 1949, on be- 
half of Valentin Bersin, and others, defendants in the case. 

(Because this exhibit is deemed too voluminous to reprint it is 
ordered filed in the records of the committee in connection with 
S. Res. 42.) 

Senator Batpwin. As exhibit C, a copy of a memorandum to the 
Secretary of the Army, dated September 14, 1948, from Col. Gordon 
Simpson, Judge Advocate General’s Department, and Col. Edward L. 
Van Roden, Judge Advocate General’s Department, rendering their 
opinions and recommendations on the war crimes trials, held at 
Dachau, Germany. 

(Exhibit C, as filed, will be found in the appendix at the conclusion 
of the record.) 

Senator Batpwin. As exhibit D, we have a copy of a report prepared 
in the Headquarters, European Command, entitled “Final Report of 
Proceedings of Administration of Justice Review Board” dated Febru- 
ary 14, 1949, and signed by Col. John M. Raymond, G. 8S. C., chairman 
of the Board. 

(Exhibit D, as filed, will be found in the appendix at the conclusion 
of the record.) 

Senator Batpwin. I feel that the question raised here is a funda- 
mental one not only to our position as champions of right and justice, 
but to the reputations of the men who were the servants of this Nation 
during the prosecution of the persons responsible for the shocking 
massacre of our soldiers during the Battle of the Bulge. 

The officers who are charged with the conduct of this in vestigation 
and the prosecution were acting on behalf of the United States Gov- 
ernment. It is essential that their conduct should be examined and 
if it was improper, appropriate remedial action should and will be 
taken. On the other hand, if they committed no wrong, it is equally 
imperative that the records should be cleared once and for all. 

Ihave asked the Secretary of the Army, Mr. Royall, to appear as our 
first witness, and I may say to him that I am glad to see him here this 
morning, and appreciate his willingness to come and help us out with 
this matter, when I know he is working under tremendous pressure 
with many other matters. as 
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STATEMENT BY KENNETH C. ROYALL, SECRETARY OF THE ARMY, 
ACCOMPANIED BY COL. C. C. FENN, LEGISLATIVE LIAISON DIVI- 
SION, DEPARTMENT OF THE ARMY 


Secretary Rorauy. Mr. Chairman, I am delighted to be here, and 
have an opportunity to discuss in general the Malmedy situation, pri- 
marily, as it relates to the death sentences which have been imposed, 
which are the ones about which there has been the principal publicity. 

After I have completed my discussion, if there are any other features 
of the case to be discussed, I will be glad to cover them all, although 
of course detailed testimony and evidence could more accurately be 
presented by documents, many of which your committee already has. 

I think, for the sake of clarification, some dates and figures might 
be of interest, certainly as a background. This matter originated 
approximately four and a half years ago. The Malmedy massacre 
was committed in December 1944 and January of 1945, at the time of | 
and immediately after the Battle of the Bulge. 

The investigation of these offenses and of those persons thought to 
be responsible was begun approximately 4 years ago, immediately after 
VE-day. This investigation, together with the preparation of trial 
of the cases, continued until charges were preferred, approximately a 
year later, or about 3 years ago, in April 1946. 

The confessions which, according to the press accounts and other 
statements, seem to represent the real issue in this case, were largely 
obtained before April, and this is between 3 anck4 years ago. 

The trial of the cases was completed in July 1946. The record 
of the trial was reviewed under our regular War Crimes Board of 
Review, the theater judge advocate, and finally by General Clay. 
' These reviews extended about a year and a half or more, through 
March 1948, and during these reviews, the questions as to the con- 
fessions were raised and passed on by one or more of these various 
reviewing authorities. 

In the trial which ended in July 1946, all 73 of the Malmedy de. 
fendants were convicted by the trial court. Of those, 43 were given 
death sentences. During the process of these various reviews up 
through the final one, 18 of the convictions, that is, of the 78 con- 
victions were totally disapproved, and the sentences were changed so 
that the defendants were given prison sentences ranging from 7 to 25 
years; 14 were given life sentences and 12, death sentences which were 
approved, which indicated of course that these matters were carefully 
considered by the reviewing authorities. 

In May 1948, petitions were filed with the Supreme Court of the 
United States on behalf of all of the defendants, These petitions were 
denied by a 4-to-4 vote on jurisdictional grounds. 

Senator Barpwin. That is the only question that the Supreme Court 
decided in connection with these petitions, whether or not the Supreme 
‘Court of the United States had jurisdiction over the matter? 
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Secretary Royaty. That is right. They didn’t consider the confes- 
sions or the merits of the matter as they had in previous occasions, 
both in this case and a number of others. Four-to-four of course 
does not permit the Court to intervene, or take cognizance of the case. 

This decision was rendered, and this 4-to—4 vote was announced on 
the 18th of May last year. 

At about this time Mr. Willis M. Everett, Jr., an attorney of Atlanta, 
Ga., approached me about a further administrative review of these — 
cases. ‘That is the first time they had come to my attention, because 
of the number of war crimes trials, that was the first time it had come 
to my personal attention. 

Under our procedure, if I may interject, which was established 
long before I came into office, the war crimes trial was left to the 
theater commanders, trials of this character—— 

Senator Batpwin. Who was the theater commander? 

Secretary Royatu. General Clay. 

Senator Batpwin. At all times, during this Malmedy trial? 

Secretary Roratx. No, sir. At one time General Eisenhower was 
there for a while after the war; and General McNarney was there; 
and General Clay. I would have to divide this thing up into seg- 
ments to see which did what function, but we can supply that infor- 
mation if you want it. 

Senator Batpwin. My point was that at all times while the discus- 
sion was going on and while the trials were being conducted, there 
was a reputable well.known senior officer of the United States Army 
in general supervision of the whole works? 

ecretary Roxau. That is right, sir. 

When Mr. Everett approached me about an administrative review, 
and when his request was supplemented by that of Senator George 
and Representative Davis and others, I modified our general policy 
to the extent that I looked into these cases, and I may say that the 
contention made in those petitions were serious contentions; and for 
the first time I personally looked into the facts to the extent of saying 
that there was enough there which, in my opinion, justified some 
further investigation. 

So I stayed the executions on the day Mr. Everett saw me, or the 
day afterward, and directed General Clay to investigate the charges 
alleged in the petitions filed by Mr. Everett, and then shortly there- 
after I appointed a commission, consisting of Justice Gordon Simp- 
son, of the Supreme Court of the State of Texas, and Judge Edward 
L. Van Roden, of the orphans court of Delaware County, Pa., asking 
them to go to Germany and investigate these cases, as well as other 
war crimes, such as the trials at. Dachau, with particular reference 
to the death sentences. 

This Commission principally investigated 139 death sentences, in- 
cluding the 12 Malmedy death sentences. Out of these 189. cases, the 
Commission recommended a commutation of 29 death sentences, which 
included the 12 Malmedy death sentences now under consideration 
by your committee. That was our recommendation. 

The report of the Commission was submitted on October 6, 1948, 
and was forwarded to General Clay for consideration and action, with 
the stipulation that before any death sentences were executed that I 
would be further advised. 

Senator Batpwin. May I interrupt there, Mr. Secretary? 
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Do I understand that as a result of this Simpson-Van Roden com- 
mittee, all of the death sentences at Malmedy were commuted ? 

Secretary Roraty. They recommended that they be commuted. 

Senator Batpwin. Every one? 

Secretary Roya. “All 12. There were only 12 left. They origi- 
nally started with a larger number, and as I outlined before, but by 
various reviews, it had gotten down to 12. 

I believe the report you already put in the record, Mr. Chairman, 
the record of Justice Simpson gives the details on that. 

General Clay, under instructions I had given, was at the same 
time making an investigation of his own, and that was through a 
board of his own, the report of which has been given to this com- 
mittee and both reports released to the public. 

Senator McCartruy. Could you get me a copy of the Army report? 

Mr. Cuameers. There is only one here. I have sent for yours, 
Senator. 

Senator McCartuy. Thank you. 

Secretary Royatu. General Clay personally considered the Simpson 
Board report, as well as the report of his own board, and again re- 
viewed the cases. 

This consideration was completed week before last. General Clay 
has reaffirmed six of the death sentences and has commuted to life 
imprisonment the other six. In each instance he gave the reasons 
for his actions, and released those reasons to the press. 

- [believe we have also furnished those to the committee. 

You also have General Clay’s reasons in each of the 12 cases. 

Senator Batpwrn. So, up until now, it is fair to say, is it not, Mr. 
Secretary, in an effort to lean over backward to be just and considerate 
to these people, not a single German who took part in the perpetra- 
tion of the Malmedy massacre, where some 250 of our boys were lined 
up and shot down, not a single German has yet been executed ? 

Secretary Royaxx. Not a single German has been executed. I don’t 
believe the figure of 250 is correct now, but nevertheless, no one has 
been executed for the massacre, and only six now can be executed 
because under our procedure, I cannot increase a sentence above what 
General Clay has decided. I do have authority to recommend to the 
President, or I suppose to myself, as the Secretary, to reduce the 
sentence of thosé six which now have been approved for execution. 

Senator Batpwin. No date has been set for their execution ? 

Senator Roxyautu. No. I stayed these executions in May 1948, and 
that stay remains in effect until this time. It has not been removed by 
me. The stay was to last until the review was completed, and General 
Clay fully understood that at all times. There was something in the 
press that I recently stayed the executions, but it has been stayed 
since May 1948. 

I will not consider any cases in my office, any of the death cases, 
except those six, because there is no use to consider those that have 
been commuted. JI have not yet gone over the complete record, wait- 
ing to narrow my review to those matters on which I could take action, 
and that action can only be in the six cases, and any matters relating 
to them. 

I am now in the process of looking over those cases. I have had a 
summary made of the evidence and if that summary indicates that 
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the death sentence should be imposed, then it would be my intention 
to go into the full record. 

Senator Barpwin. Right on that point, so that. we have the record 
clear, as I understand it, the sole power to further commute those six 
death sentences still pending is in your hands, is it not, and not in the 
hands of Congress in any way, shape, or form? | ; 

Secretary Royat.. Not in the hands of Congress, as I say later in 
my talk, 

However, if any committee of Congress, or Representative of Con- 
gress, wants to go on record and give me recommendations as to what 
to do with these cases, I, of course, will be glad to give it careful con- 
sideration, if you will bring any facts to my attention. 

I am engaged in the consideration of those six cases, and before any 
decision is made, it would be my intention to go over them carefully, 
and so I say, I will be glad to receive any views from the Congress. 

Senator McCarruy. Mr. Chairman, may I ask a question ? 

In going over those cases, let us assume, if you will, that you are 
going over the case of John Jones. Let us assume that you find that 
two things have occurred: No. 1, you are convinced the evidence shows 
the man is guilty without any doubt at all, you are convinced of that; 
No. 2, let us assume you are convinced that in order to get the evi- 
dence, that mock trials were conducted, such as were found by the 
board General Clay appointed. Let us assume it found that physical 
violence was used in getting the confession. In other words, let us 
assume that they used force, used mock trials, used confessors, and 
such like. Assume you are convinced beyond a reasonable doubt that 
the man was guilty—on a death case, what would you do then? Rec- 
ommend that he be hung, or that his sentence be commuted ? 

Secretary Royauz. I will be glad to answer now, but if you will 
indulge me, I think I answer that later on. IfI do not, I will be glad 
to come back to it. 

Senator McCarruy. Certainly. 

Senator Barpwin. Senator McCarthy, of course, represents the 
Committee on Expenditures in Executive Departments that also has 
this matter under consideration, and is here at our invitation. 

Senator McCarruy. I might say that I am here informally, I can- 
not say that I represent the Expenditures Committee, but I intend to 
report back to them, of course, in view of the fact that they were 
considering conducting such an investigation. 

Secretary Royatu. The Malmedy cases present sharply conflicting 
considerations, in view of the allegations that have been made. The 
situation is the type which always presents difficulty to any court, or 
to any executive authority which must act on the life or death of 
persons charged with crime. It is one of the most unwelcome respon- 
sibilities that my office has, to pass on death sentences. 

There are rarely any in which there is not a sharp contention made— 
I do not know anybody charged with a crime in which the death 
penalty can be inflicted, who doesn’t make sharp contentions of inno- 
cence or misconduct on the part of the court, or something. On the 
other hand, there is the undisputed fact that in these cases, approxi- 
mately 80 American soldiers, as well as a number of innocent civilians, 
were slaughtered in cold blood, in total violation of all accepted rules 
of civilized warfare. 
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There is nothing in the record to indicate any controversy about 
that fact. : . 

' Most of those so killed were young men called into the service of their 

country, young men who had proven their courage and fitness, who 

had served honorably and faithfully and bravely, and who were 

entitled to expect that if they fell into the hands of an enemy, they 

would be properly treated as prisoners of war. 

It is one of the most atrocious crimes that I know of in all of the 
war-crime annals. It is a crime that ought to be punished by death, 
if the right person can be apprehended and properly convicted and no 
guilty persons should escape just punishment, either through techni- 
calities or legal refinements or overdrawn theories. Bes 

On the other hand, the contention is made that the convictions were 
obtained by involuntary confessions extorted by promises of immunity 
and by threats and force, in disregard of established rules of American 
justice. That is the contention of the defendants and their counsel 
but as to this feature of the case, those American officers and enlisted 
men and civilians who were charged with the preparation of these 
trials deny that there was any improper conduct in obtaining these 
confessions. If their statements are correct, then the procedures fol- 
lowed were proper, the confessions were voluntary, and those who were 
convicted have been proven guilty and should be punished. 

These conflicting considerations, it seems to me, must be continually 
borne in mind, whatever aspects of the Malmedy cases are to be studied. 
And, I admit that I am not entirely clear just what features of this 
case interest your committee. That has not been made clear either 
through the press or in the statements made from time to time. 

If it is desired by this committee to go into the facts relating to this 
horrible massacre of American soldiers in the winter of 1944-45, the 
Department will be glad to obtain for the committee all the available 
information relative thereto. 

Senator McCarruy. For the benefit of the Secretary, can I just 
briefly tell him, in answer to the question he raised, there is the ques- 
tion of the extent of which at least our committee was considering this 
case—I think every member of our committee has lost either a son or 
someone very close to him in the service. Every member of the com- 
mittee realizes the gruesomeness of the crime perpetrated over there. 
I think every member of our committee feels that when the guilty 
are found and properly tried, they should be either hung or what- 
ever sentence happens to be meted out to them. There is no desire 
on the part, I believe, of any Member of the Congress to see anyone 
who is guilty, go free. 

However, in view of the exceptionally good record over in the Pacific 
where every war criminal was triel honestly and fairly, and executed 
as quickly as they were over in Europe—in all the unusual reports 
coming out of the European theater, some of us were very much con- 
cerned in checking to see exactly what type of justice we are meting 
out in Germany, especially in view of the report of the Clay committee. 

As I recall, General Clay appointed the judge advocate general, plus 
some of the other members of the prosecution, to make an investiga- 
tion over in the European theater and find out how confessions or con- 
victions were obtained, so that the extent to which we are concerned 
In going into this, you might say we start out with a report that Clay’s 
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own men make which they say there were mock trials, we did use 
physical force, that in some instances we took ration cards away from 
families of prisoners and in view of that we feel that we should go 
into the whole matter to find out whether or not the men who were 
prosecuting in that area were competent to know what is meant by 
“American justice.” 

As I say, that is doubly important, in view of the fact that over — 
in the Pacific theater, where the crimes were just as bad, and the 
persons were just as hard to apprehend, we apparently dealt out a good 
clean brand of justice. I don’t know how it wasinGermany. I think 
that is what our committee at least wants to go into. 

As to the gruesomeness, there is nothing that any of us can recall 
in recorded history that approaches the unwarranted type of mass 
slaughter that occurred at Malmedy, and we always like to see the 
men responsible brought to justice. . 

To repeat, we are concerned with finding out how the convictions 
were obtained, how confessions were obtained, and how the prosecu- 
tion staff worked. If they worked improperly, we want to mow. 
If they did not follow the American concept of justice, then we think 
that those individual men should be brought up before your court- 
martial board to determine whether or not they should be left in 
charge of that kind of work, so that when we go into the next war, if 
there is a next war, we will know that the trials were properly con- 
ducted, and if these same men are in charge, we want to know that 

_ they conduct those matters properly. - 
_ Tam giving that in answer to your question of what we are going 


nto. ; 
_I believe there are three committees interested in this, the Judi- 
ciary—— 

Soma Royauy. I was asking what feature you wanted stressed, » 
or explained most clearly, and you have answered, in part. I have 
other inquiries to make, but I would like to say this, Mr. Chairman: 
J agree with the point of view the Senator has expressed——. 

Senator McCartuy. In short, we both fully agree—— _. 

Secretary Royatu. However, I want to correct some impressions. 
When you say this situation did not arise in the Pacific, you are 
wrong. There have been few death sentences presented for considera- 
tion where a contention was not made that the confessions were im- 
properly obtained. I practiced law, and I am sure others here have 
done so, and in civil life I cannot recall many murder cases where the 
defendant did not contend that any confession he gave was extorted 
or obtained by promises of one sort or another, in practically every 
murder trial I have heard tried. 

Senator Batpwin. J think, Mr. Secretary, that the popular con- 
ception of the use of a confession is wrong, and it might be good, here, 
for the benefit of the record, to give some indication of how a confes- 
sion is used. 

It is very rare, in my experience as an attorney, that I have ever 
seen a confession actually mtroduced in evidence, as the confession 
of the defendant. What happens in connection with the confession 
is usually this: The man makes a confession and then the prosecuting 
authorities check up on the items of the confession. For example, 
the disposal of the body, the disposal of the weapon used, and all 
that sort of thing, and as a result of that, tuey gradualiy vulid 
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together a case which might otherwise have been impossible to 
reconstruct. . 

-The effect of the confession is that the defendant has made available 
to the State, the different items that are important in the prosecution. 

It is not necessarily the effect of the actual confession read in court. 
I don’t know what the situation was in these particular cases. 

Secretary Royvatu. There were confessions in most of these cases, 
and in my experience, it has been such that in a great many cases 
confessions are introduced, but wherever they are attacked—I might 
almost say they were attacked in every instance by the defendants 
in the several courts, civil or otherwise. 

Senator McCarrmy. You understand, I am just giving you this 
because of your inquiry. The thing that originally disturbed our 
committee was this report made by, J guess you would call it the Clay 
committee. 

. Secretary Royaru. That is right, I agree with you. 

Senator McCarry. And some of the things that seemed to disturb 
us are unusual to say the least. You are a lawyer, Senator Baldwin, 
and Mr. Secretary, and I happened to be a judge for some time. 

For example, the Judge Advocate General who is investigating, 
over there, himself seemed to think that there was something wrong 
with using stool pigeons. He confused that with the use of physical 
force. Any lawyer knows that it is perfectly proper to use a stool 

igeon; they have used them since time began in order to get a con- 
ession. 

The Judge Advocate General seems to think there was something 
wrong with asking minor criminals to turn state’s evidence, in effect. 
We know that is a perfectly proper procedure. 

Secretary Royaty. You wouldn’t get very many convictions, if that 
didn’t apply. 

Senator McCarruy. As long as you honor your agreement with the 
minor criminal, if he turns state’s evidence, there is certainly nothing 
improper there. 

The Judge Advocate General, as I understand it, seems to confuse 
those things that are recognized procedure in every criminal court. 
in the country, with taking the ration cards away from the family of 
the accused, using mock trials, physical force, and doesn’t seem to be 
able to distinguish between the two, what is proper and what is 
improper. 

Secretary Royatu. The mock trial is questionable, the law is not 
clear as to whether they are proper or improper. Some States permit 
them, and some do not. ; 

Senator Baupwin. Returning to that question of the resolution, 
Senate Resolution 42, to answer the question of the Secretary of the 
Army, the resolution reads that the purpose of the investigation is to 
seeure a full and complete study and investigation of the Army with 

-Tespect to the trial of those persons responsible for the massacre of 
American soldiers, which occurred during the Battle of Malmedy in 
December 1944, with, particular reference to (1) conduct of the in- 
vestigation by the Army preliminary to the trial; (2) conduct of the 
trial of the alleged perpetrators of the massacre; and (3) action taken 

_ by the Army officials subsequent to the trial which resulted in a 

commutation of the sentences of many of the defendants convicted 
at the trial. 
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So, I might say that as I understand this investigation, it is merely: 

an investigation into the methods, so that we might correct any abuses 
that have arisen and avoid these abuses if we ever have to go through 
anything like this in the future. 
. Secretary Rorau.. I don’t believe Senator McCarthy was here when 
I called. attention to the fact that these confessions were obtained be- 
tween 3 and 4 years ago, between VE-day and April 1946. I am 
coming to that feature in a minute, but I assume that, from what . 
has been said here, you do not desire to go into the question of the 
massacre, though some of the press accounts I read indicate that some 
people want that investigated. 

Senator McCarrry. I think all of us realize how gruesome that 
crime was, and I don’t think we need to go into the question of 
whether or not there were more crimes perpetrated. 

Senator Batpwin. The Secretary has already said in his state- 
ment that it seemed to be an undisputed fact that 80 American sol- 
diers who were entitled to the privileges of a prisoner of war, were 
massacred in cold blood. 

Senator McCartuy. And some civilians also. 

Senator Batpwrn. And I do not think we need to go into those 
gruesome details. 

Secretary Royatz. Therefore, I will assume you do not want any 
eye witnesses either, into that. 

Senator McCarruy. I think, Mr. Chairman, that you and I will 
agree that if you think these men were guilty, they certainly should’ 
’ be punished. J think there is no doubt about that—whether or not 
the trials were properly conducted, whether or not we followed. 
American procedure and in the American system of justice—— 

Secretary Royartn. That is the second aspect of the case. You 
might desire, and apparently do desire to go into the circumstances 
connected with the confessions. If so, the papers which have already 
been furnished you will give you part of the information, but only 
part. The emphasis in the petitions filed, as well as a good deal of 
the press discussions, is on the German prisoner version of what 
happened, and the statements made after the trials; but their version 
attacked violently the conduct of loyal American soldiers and civilians 
of respected character, carefully selected, who obtained these con- 
fessions from the accused. Before this committee would make any 
adverse findings as to any Americans who conducted the inquiries, I 
am sure you would see that these Americans have an opportnuity to 
defend themselves against charges made, in substance, by former 
enemies of this Nation, and I understand—— 

Senator Barpwin. I might say, Mr. Secretary, we have a long list 
of witnesses: The men who took part in the prosecution and secured 
the evidence, and these confessions, and those who guarded the pris- 
oners and conducted the prosecution and the trial. Only this morn- 
ing, I have here a letter from Senator Knowland, in which he encloses 
a copy of a letter from a man named Nobel Johnson, who describes 
himself as the “Prison Commander of Internee Prison No. 2,” located 
in Schwabisch Hall, Germany, from November of 1945 to December of 
1945. He is typical of the kind of witness we have listed. 

Senator McCarruy. I can safely say also that the Secretary need 
not be concerned that the prosecution will not be adequately protected 
by the committee. 
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Secretary Royaru. I am sure I said in my statement, I didn’t raise 
the question, I am sure the committee will do that. 

Senator Batpwin. We are here to get the facts, but I think it is 
true that, as the Secretary indicated, these men who conducted the 
prosecution, and guarded the prisoners, our own soldiers and officers 
have never been personally called upon to testify in any great num- 
bers, if at all. 

Secretary Royarz. And the publicity that has risen out of this 
thing is all on the side of the version given by the German defendants 
and their counsel—a, large part of it has been. 

Senator McCarruy. I don’t like to get into an argument at this © 
time, but I think the publicity that has arisen has been bad publicity, 
as far as the Army is concerned, and arose largely by reason of the 
report rendered by Colonel Harbaugh, who was Judge Advocate Gen- 
eral, in which he set forth what was done in getting these confessions, 
and it is a most unusual document and I hope you keep that in mind 
when you are testifying. I would like to know what part of that 
document is true and what part is not, after reciting the use of physi- 
cal force, mock trials, taking ration cards away, and, I find this in the 
Army report: 

That the conditions obtained at the prison and the methods employed in the 
interrogations had a definite psychological effect on the defendants and resulted 
in their being more amenable to giving statements. 

I doubt very much if Mr. Harbaugh intended to say that the use of 
mock trials and those things are all right because it has a good psy- 
chological effect and brought forth confessions—— 

Senator Batpwin. May I interrupt—— 

Senator McCartuy. May I ask this? 

- The reason that we are concerned with this, our committee, is that 

we have been accusing the Russians of using force, physical violence, 
and have accused them of using mock trials in cells in the dark of 
night and now we have an Army report that comes out and says we 
have done all the things that the Russians were ever accused of doing, 
but they are all right, because it created the right psychological effect 
to get the necessary confessions. 

If this Army report is true, then I think your duty principally, and 
I take it you are as much concerned as we are, I know—I think the 
duty of the Army is to run this down and find out who, over in that 
area, has been euilty of this sort of thing and take them out of that 
kind of work. They might be all right in a mess hall, but they appar- 
ently know nothing of the conduct of a trial. 

If, on the other hand, this report of Mr. Harbaugh’s is false, I think 
that should be cleared up so that the press of this Nation knows that 
the trials in Europe were properly conducted, as I think they were in 
the Pacific. 

I don’t want to take all your time, though. 

Secretary Royatu. I don’t think, Senator McCarthy, that really 
while this report of Colonel Harbaugh has been given so much pub- 
licity, most of the official publicity, and the great quantity of publicity 
came from the petitions filed in the Supreme Court and the statements 
made by the German prisoners. That is what got people excited about 
it, without hearing the other side. 
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I would be less than frank if I did not say that I find it difficult, 
myself, to follow some of the conclusions made in this report in the 
theater. 

Senator McCarruy. It is an unusual document, surely. 

Secretary Royauu. I don’t believe that it is intended to condone the 
items enumerated before, but certainly it is subject to that construc- 
tion, and it is not clear at all. 

‘T agree with you entirely that we must insist. that our methods of 
obtaining confessions are entirley in accord with the American con- 
cept of justice. There is no doubt about that, and if there is anyone 
in that work who does not appreciate that, they ought to be removed. 

Senator Batpwin. That is one thing we are particularly anxious 
to find out about, Mr. Secretary. 

Secretary Roraut. As to the reduction of the six death sentences, 
as I said before, I would recommend and welcome any recommenda- 
tions the committee might want to make. I want to say that I am 
confident that under all the circumstances, in view of the discussion, 
that no decision that I or my successor may announce as to these six 
death sentences—no such decision will meet with universal approval. 

Senator McCarry. That is true. 

Secretary Royaty. If the sentences are commuted, there will be 
criticism that the deaths of young American soldiers are going un- 
punished. If the sentences are affirmed and the men executed, then 
no matter what is produced before this committee, or elsewhere, there 
will be some that will accept the German version of the mistreatment 
and it will be asserted that no single man has been convicted properly, 
and that all the principles of American jurisprudence have been vio- 
lated. That will be the—— 

Senator McCarruy. May I interrupt again? That is one of the 
reasons why we feel that any man who is responsible for using unusual 
proceedings to get convictions should be subject to great caution 
because it is entirely possible that some incompetent prosecutor by 
using illegal methods, may be responsible for some of these guilty 
men going free. ; 

Secretary Royarn. As a matter of fact, in investigating that, we 
have the problem complicated by the probable fact that none of those 
people who made this investigation are now engaged in that work. 
This happened immediately after VE-day, which may account for 
_ some of the measures that may have been used, and certainly makes it 
difficult to investigate, because that was a period of demobilization 
and flux, and therefore we are not investigating what is done now, but 
what was done immediately after VE-day while the war was still 
going on in Japan, or for at least a portion of the time. 

Senator McCarruy. Would you know offhand where Clay and the 
Simpson committee differed on the execution of the six that are 
scheduled to die? 

Senator BaLtpwin. Senator McCarthy, I wonder if you would let 
the Secretary finish his statement, because I think you will find that 
if you and I step into this thing now and try to compare this sentence 
bere and that sentence there in another matter, we will have this thing 
pretty thoroughly disorganized, and I would like to hear the Secre- 
tary, or get the Secretary’s statement in the record, if you do not mind. 

Secretary Roratn. Perhaps you would like to know, and I think 
it covers pretty much what you said, Senator McCarthy, the principles 
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which I think these cases ought to be reviewed on; I want the guilty 
person punished, if their guilt has been established by proper evi- 
dence; but I do not want to approve the sentence of the Germans, 
based on confessions obtained by any promises of immunity, or con- 
fessions otherwise illegally or improperly obtained. 

Senator Baipwin. Or by confessions that cannot be substantiated 
by a further independent investigation of the particular facts claimed 
or admitted. 

Secretary Rorarn. A confession which does not find any support at 
all in the evidence. 

It is the application of these principles, and not the principles them- 
selves which present difficulties. This does not mean all confessions 
would be disregarded merely because trickery or deception has been 
practiced in obtaining them. As perhaps every member of the com- 
mittee of Congress knows, confessions are rarely obtained without 
some tactics of that kind, stool-pigeons, and so forth, bemg used. If 
all confessions of this type were excluded, or all obtained by decep- 
tion or trickervy—a large proportion of our serious crimes would go 
unpunished. 

To illustrate one problem that may airse: It is certainly common 
practice in civil courts, as well as.elsewhere, and not one frowned on 
by the courts, to obtain confession of one defendant by stating to him 
that the other defendants have confessed, when the other defendants 
have not. I don’t suppose there is a police department in the country 
that hasn’t used that cevice, and it is also a common practice to use 
moral and even religious suasion, sometimes to an extreme degree, in 
an effort to induce prisoners to confess. In theory, the effect of moral 
and religious pressure to make a man tell the truth and not tell a lie— 
if we didn’t believe in religion in America, we might think that re- 
ligious pressure could make him tell a lie, if we believe in it and we 
believe that moral and religious pressure has a tendency to make a 
man tell the truth. 

While I don’t want to go to a discourse or a full discussion of the 
legal precedents, it is clear that even confessions rendered while 
prisoners are subjected to considerable discomfort are not always 
excluded by the courts. 

There is, of course, a good deal of feeling among laymen and law- 
yers that many of our courts have become too technical in excluding 
confessions and that this tendency has reduced convictions of persons 
who are clearly guilty. It is not my purpose to argue for or against, 
this considerable body of opinion, but I do want to say that I would 
not extend the scope of technical refinements in a case of this character. 

Here the evidence clearly shows that all of the defendants were 
members of the SS and were under strict orders not to talk at all. If 
all legal means had not been used to induce these prisoners to talk 
- about these occurrences, there would have been no chance at all to ap- 
prehend or convict any of those guilty of the massacre. 

There is one other consideration that is entitled to considerable 
weight. It is a natural tendency of every defendant who confesses 
to claim that his confession was procured by improper means. In 
early experience in the trial of criminal cases, and I am sure in the 
experience of many of you gentlemen, it is rare in a murder case 
where there is a confession, rare indeed for the defendant not to seek 
to repudiate his confession. 
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Tt then becomes a question of veracity between the defendant, and 
possibly his associates, on the one hand, and the law-enforcement 
officer authorities on the other hand. These issues arise in many, 
many murder cases, and civil courts and, as we all know, in civil life. 

The testimony of the law enforcement officers, on the average, is 
more credible and therefore is usually accepted. 

If this were not true, there would be mighty few convictions for 
murder. 

Despite all this discussion, I am still of the opinion that if any of 
the confessions relating to the guilt of the six under death sentence 
were obtained by force or improper inducements or brutality, or any 
other improper means, and if there is not sufficient other cogent 
evidence to support the death sentences, then they should be com- 
muted, 

Senator McCarruy. That means, in effect, I’m not criticizing your 
position, but that means that an incompetent prosecutor would cause 
some guilty man to go free, am I right, if there is an Incompetent 
prosecutor who gets a conviction improperly? As I say, I agree 
with your position, and I want to make that clear in the record— 
it means that the incompetent prosecutors who were guilty of using 
illegal methods of getting a confession of a man clearly guilty, would 
be responsible for that man going free? 

Secretary Royaut. It is certainly true, sir, and I would say in this 
case, that it.is perfectly possible that investigations begun while the 
war in Japan was still going on, and in the days of temper imme- 
diately following the war when these confessions were obtained, it is 
perfectly possible that some people may have gone too far in their 
efforts to apprehend those guilty of this atrocious crime, and that may 
have had the effect eventually of freeing people that should have 
been executed. 

Senator Batpwin. You added one other condition that Senator Mc- 
Carthy didn’t include in his question, and that was—where the facts 
alleged in the confession cannot be supported by other cogent testi- 
mony which, after all, is the important thing, we want to see no man 
convicted or Imprisoned or put to death on the basis of his own con- 
fession alone, particularly if it is obtained by force and violence, or 
threats or anything of the kind. We insist in American jurisprudence 
that a confession of that kind be supported independently by other 
cogent believable testimony, and I think that is what the committee 
wants to be convinced of in this particular case. 

Secretary Royau. I agree entirely with you, and want to say this, 
that the danger of people escaping punishment by the fact of the 
psychology of the time, may have led to some excesses, which must be 
minimized by just the facts you stated, because in some of these cases, 
those confessions, no matter how obtained, may have been responsible 
for other facts being discovered which would justify conviction. 

Now, I am not prepared today to discuss each of these six cases, 
because I am going to pass on them after I go into them very thor- 
oughly, the six that General Clay has recommended the death sentence 
be imposed on, and at least in some of those, there is evidence totally 
aside from the confessions which indicates to me that at least it may 
prove their guilt— 

Senator Barpwin. May I say this, Mr. Secretary—I think that this 
committee wants in no way to interfere with your prerogative. You 
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may think it wise to hold up any further decision in these six cases 
until this committee has completed its hearings, or you may not. That 
is entirely your responsibility. What we are primarily concerned here 
in this committee with, is the methods that were used. God grant we 
do not have to go through this again, but we may have to, and this 
whole procedure was something entirely new in warfare, was it not? 

Secretary Royauu. Yes, sir. 

Senator Batpwin. We never had this sort of thing before. 

Secretary Royauu. That is right. 

Senator McCarruy. Before you have that subject, may I ask this 
‘question? Let us assume now, in your review of these cases, say you 
are reviewing the case of Mr. X and you feel the confession is 1m- 
properly obtained, but feel, however, that the man is guilty without 
any doubt. You feel that if the prosecutor had been competent and 
done his work efficiently, that you would have had a good valid con- 
viction that would stand up, but under the circumstances you feel that 
you have got to recommend that the conviction be set aside. Let me 
ask this: Is it your thought that you intend to run the matter down 
and get the name of the officer who was responsible for the guilty going 
free, and if he is in the Army bring him up before court martial? Do 
you have that in mind? 

Secretary Rorats. I don’t know. We haven’t reached that far. 

Senator McCarruy. That is a very important matter. 

Secretary Royauu. I would think that that would require consid- 
erable consideration. Certainly, no officer or civilian or enlisted man, 
and there were all three classes in this, who may have gone beyond 
the proper limits did so with any other idea than trying to convict 
people of a very serious crime. I would bear in mind that that was 
done under an entirely different background than exists today, a period 
of hostility toward an enemy, and of natural animosity; and, when the 
entire Military Establishment was disorganized, so to speak, by the 
rapid demobilization. 

Now, I would not want to say that in the scales of what would happen 
today, it would be unjust to do so, and I am not sure what action 
should be taken against those men, most of them I doubt if you will 
find in the service in any appreciable number. If we did find it, 
Lam not sure we would want to pursue it to the court-martial stage 
without knowing a good deal more about it. I would want to find 
out who was responsible, weigh the facts and give him an opportunity 
to explain if he wanted to, but as to court martialing anyone who, in 
a very normal and natural human emotion, wanted to convict those | 
who were guilty of this atrocious crime—I would hesitate. It would 
have to be a pretty clear case before I recommend it. 

Senator McCarruy. Thisisrather important. Itisa rather unusual 
statement you make. I was in the Marine Corps and as you know 
_ feeling ran high in all quarters for the duration of the war, in most 
combat areas during the war, and you felt that under the circum- 
stances it was much more important to protect the rights of the pris- 
oners of that time, than during the normal peacetime. 

Secretary Royatu. These were not prisoners of war in that sense. 

Senator McCarrny. Not prisoners of war? 

Secretary Royart. No. These defendants were not. The war was 
over. They were not captured. They were criminals who had been 
apprehended. 
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Senator McCarray. You don’t know whether they are criminals 
or not until they are convicted. . 

Secretary Royaty. They were charged with these war crimes. They 
were not taken as prisoners of war, these defendants who were being 
tried. 

Senator McCarruy. You say they are charged with a crime. 

Secretary Rorarz. Yes. 

Senator McCarruy. And you and I will agree, I assume, that when 
a, man is charged with an atrocious crime and when feeling runs high, ~ 
that is the time when we must have strict rules and regulations to 
protect the rights of someone who may have need of the law. 

Secretary Royatu. I agree. 

Senator McCartuy. Do I understand you to say, Mr. Secretary, 
that in view of the fact that these men were overeager to convict the 
criminals, even though you find that they indulged in practices which 
were wrong, practices which now might result in freeing a man who 
is guilty, that you would not take any action against those persons? 

Secretary Royaru. I did not say that. I said I would hesitate 
greatly to court martial a man who was investigating a case, trying 

_ to secure a conviction, for the murder of his comrade, with a war still 
going on, fresh in his mind. 

They didn’t commit the atrocities. Our investigators didn’t commit. 
any atrocities in the sense you normally use the term. They were 
merely seeking to establish a fact, perhaps a little too eager. The 
question is pretty near moot, because I think the statute of limitations. 
would bar every one of these things. I don’t think we could court 
eae them, anyhow, in all probability, unless it happened more’ 
recently. 

Seino McCarruy. In view of the fact that we may be, for all we 
know, in the next day or in the next week at war again, we don’t 
know—let us assume that in checking case No. X, you find that all 
these things that Mr. Harbaugh or the Clay committee, or call it 
what you may, what the Army committee said existed, assume you 
find them all true, find that officer Jones who was assigned to prose- 
cute, that No. 1, he takes a ration card away from the accused’s. 
family; assume you find that out, and that is part of the findings in 
the Army committee’s report; No. 2, that he took the wife af the 
accused up to the officers’ club and brought her there and bought her: 
drinks during the time of the prosecution, or took a man’s family, 
I am simply repeating things that the Army committee found— 
assume that you believe that in the dead of night they took this man 
down and put a black hood over his head and stood him before a table 
with a black cloth on it, and a crucifix in the middle of it with a phony 
prosecutor sitting behind the table and assigned a member of the 
prosecuting staff to act as his defense counsel, and they convicted him 
and sentenced him to hang in the morning; assume that you find that 
along about 2 or 3 hours before he is allegedly to hang, the phony 
defense counsel comes in and says, “If you will sign this confession, 
your family will get their ration card restored to them, you won’t 
hang, you will get off with 5 or 10 years.” Whatever the case may 
be, assume you find as the Army committee states, that physical vio- 
lence was used on these men to get a confession ; assume you find that 
physical violence was used on other witnesses to make them testify 
along a certain line; assume that you feel that had these things been 
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properly conducted that this man, Mr. X, would have been found 
guilty, but because of this complete departure from the American 
system of justice that you must let this guilty man free—do I under- 
stand you to say that you will not bring the Army man up for court 
martial, but will let his name come before the Senate year after year 
for promotion, from colonel to general or on down the line? We are 
concerned with that phase of it. 

Secretary Royari. You have answered my question, Senator, by 
describing a most atrocious set of circumstances which I do not think 
even the nearness of the war was justified. If a case of that kind 
were found, as you have described, and if it was not barred by the 
statute of limitations, I should certainly favor disciplinary action, 
but I am saying 

Senator McCarruy. May I interrupt? 

Senator Barpwriy. Let the Secretary complete his answer, Senator. 

Secretary Royatt. I am merely saying, that in weighing these 
matters that mere overeagerness or stepping reasonably beyond the 
bounds, in view of the psychology then existing, would require very 
close scrutiny by me before I would court-martial a man, even if 
the statute of limitations had not run. 

But you have described a case that may exist—I am not stating 
that it does not—but you have gotten together all the bad features 
against one individual. 

Senator McCarruy. Just the bad features from the Army report. 

Secretary Royauu. I am not criticizing your summary, but if that 
set of facts should be established against an individual I would agree 
entirely that some disciplinary action would be proper. 

Senator McCarry. You understand, for the record, that I recited 
nothing that is not in the Army report. 

Secretary Royatu. Except that the Army’s report does not ascribe 
all those things to one single person. 

Senator McCartuy. That is right. ; : 

Secretary Royatt. You have just got an accumulation of all of 
them, and I agree with you; but I do not want to leave any impres- 
sion that I think we can weigh conduct to the enemy prisoners— 
that is a different matter. We have to be very cautious there, because 
it applies on both sides, but as to the prosecution for crime, I am. 
positive, for example, that a criminal, many war criminals tried imme- 
diately after the war were convicted who would not have been con- 
victed 2 years later; and that is human nature. 

Therefore, I say that in weighing the conduct of our soldiers and 
rete men overseas, and civilians, that we must give weight to that 

actor. 

Now, gentlemen, I have stated the principles that I would like to 
apply and will apply, unless this committee or some other representa- 
tive group of Congress would like to suggest other criteria. I think 
the criteria as to the guilt in these six cases, and the sentence to be 
imposed are the proper criteria, and while I do not say I envision 
a decision which will meet with universal approval, we want to do 
the fair thing about, it. 

Now, Senator Baldwin, you raised a question of whether I wanted 
to wait until Congress, or this committee, or any other, should con- 
sider the matter before I acted on these six death sentences. It has 
been a difficult question for me to decide. 
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In the first place, I hesitate to run the risk of this thing being so 
prolonged that my successor might have the responsibility of passing 
on it. I do not mind taking that responsibility. Of course, per- 
sonally, I would hate it. I wish I didn’t have to do so. I do not 
want to pass the buck to anyone else. Iam not suggesting how soon 
that would be, but say there will be a successor sometime, I don’t 
want to run the risk of passing the buck to him; nor do I want to 
seem to put the Congress in a position, or any congressional commit- 
tee, in a position unless they want to get in that position, of taking 
the responsibility for the execution. My executive action in this 
matter is a responsibility put on this Department and not on the 
Congress. 

Senator McCarruy. I might say that Senator Hoey, chairman of 
the Senate Special Investigating Committee wired the President, and 
I believe that your office has a copy of the wire, requesting that the 
President himself take action to hold up any executions in cases in 
which the Simpson- Van Roden committee disagreed with General Clay. 

Secretary Royauu. Let me finish. I was going to say, despite those 
considerations on the other side, I have reached a decision that if the 
committees considering this matter will act promptly, any committee 
who wants to consider it, that I would be inclined to defer a decision 
on the matter of the six sentences until I hear something from the 

. committees. 

Senator Batpwin. May I say this, Mr. Secretary: We do not want 
to be acting in any way as a court of appeais here. That is not our 
function. What we are doing is investigating the methods and poli- 
cies and means used in these cases. 

On the other hand, I am glad to have you say that if we will expe- 
dite these hearings, you would postpone final decision, because I 
believe we may be able to develop something in this investigation that 
will be helpful to you. 

Secretary Roratu. That is the reason I reached that decision. 

Senator Batpwin. And, it will be helpful to justice all along the 
line, and it might be wise under those circumstances to postpone your 
final decision, although we are not asking you do do so, because we, 
as a legislative branch of the Government, do not want to trespass 
upon what is obviously a prerogative and responsibility of the execu- 
tive branch of the Government. 

Secretary Royatt. As a matter of fact, Senator, I had decided be- 
fore Senator Hoey’s request, and advised a number of Senators, that 
I would wait until I heard further from Congress, before passing on 
the matter. 

Senator Batpwin. There is just one other point that I wanted to 
bring out while you are still here. We don’t want to go into any 
testimony as to this massacre itself, I mean, the things everybody in 
oe country knows about it. There is just one possible exception to 
that. : 

Some of these confessions contained descriptions of how this mas- 
sacre was perpetrated. There are some eyewitnesses, and where the 
veracity of a confession may be an issue, 1t may be necessary to cor- 
roborate or disprove the statement in the confession, with an eye- 
witness. To that extent, we may have to go. 

Do you have anything further ? 
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Senator McCarruy. I have a number of questions, but first let me 
say this: Apparently our Expenditures Committee does not take the 
game position you do, Mr. Chairman, on the question of holding up 
executions. 7 

We have felt that in any case in which the Simpson committee, 
or the Simpson-Van Roden committee, recommended that the man 
be freed, or that his sentence be commuted, that in those cases it would 
be a great mistake to have any execution take place while the Senate 
committee is investigating this particular matter. 

For that reason, Senator Hoey sent a wire to the President asking 
him to hold up all executions in which the Simpson-Van Roden com- 
mittee, the committee appointed by the Secretary—that those be held 
up until we finished our investigation because we felt that if the 
cominittee were to come back with a report to the effect that the con- 
victions were improperly obtained, that you violated every concept of 
American procedure to get convictions, and there were serious ques- 
tion of the guilt of a man, we think it would be a tragedy to have 
had—— 

Senator Barpwin. That isn’t the question at this time. That isn’t 
the point we are inquiring into—— 

Senator McCarruy. I wanted to make our position clear in the 
record. We feel that in a situation, if it did arise, and it could arise, 
and if the execution took place, that it would do American prestige 
over in Europe infinite damage. 

I might say that the reason why our committee was concerned about 
that was the constant stream of reports, apparently valid, from the 
Army’s own report, from the Simpson-Van Roden committee, and 
others that we have been getting from Europe, as to unusual things— 
I think that Mr. Royall, our top brass, would not approve of a lot of 
those things done by some incompetent officer over in that area, and, 
in effect, doing everything we ever accused the Russians of doing, and 
for that reason it hurts the American prestige over in Europe and 
may be driving more to communism in that area than anything else; 
for that reason I feel that it would be entirely proper to ask the Secre- 
tary to hold his decision up until after we have completed our inves- 
tigation. 

Secretary Royati. The President never made any such request, and 
I assume is leaving the matter to our judgment; but, we had already 
decided before that request was made to the President that we would 
wait a reasonable time for these matters to be investigated, so that is 
a moot question. 

I do not want to leave unchallenged the statement that we are fol- 
lowing in Europe today procedures that are analogous to those in 
Russia. That is nota fact. 

Senator MoCarruy. If the Army’s report is true 

Secretary Royatu. That report relates something that happened 
long ago, and, as I said at the outset, before any conclusion is reached 
that an American officer or officers and enlisted men and civilians have 
done the things charged against them, I want them to have an oppor- 
tunity to be heard. 

Senator McCarruy. May I ask one or two more questions, Mr. 
Secretary ? 
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In reviewing, let us say, case No. “X,” if you find that the convic- 
tion. was improperly obtained, then what. will the procedure be? 
Would you recommend that the sentence be commuted to life impris- 
onment, or the man go scot free, or what would your recommenda- 
tion be? 

Secretary Royaru. The immediate question is the death sentence. 
That would be the first thing to be passed on. 

If, as a result of this entire situation and study of it which we are 
still engaged in, and as a result of committee hearings, I am convinced 
that the guilt itself is in doubt in these cases, because of improper 
confessions, it would be my intention to have every one of these cases 
considered again, not only as to the Malmedy cases, but as to the 
question if any sentence should be imposed on them, but we have not 
gotten to that stage yet; because the attention has been focused pri- 
marily on the death sentences at this time. 

Senator Barpwin. Senator McCarthy brought out an excellent 
point. We don’t want to have it said, with any justification what- 
soever, that we are using methods similar to those for which we con- 
demn the Russians. On the other hand, I think that it is whole- 
some to have the world understand that American justice is fair and 
honest, but swift and final. I think that is an important thing, too. 

I think that we can err by going either to one side or the other of 
this thing, and it is that phase of the matter, too, that is of consider- 
able importance, to the committee, because we are dealing, in many 
instances, with people who have been pretty hard and cruel, and while 
we want to show Christian charity in every single case, we don’t want 
to have our methods or purposes charged with being weak and pusil- 
lanimous, either. 

Senator McCarruy. May I ask another question? First, I might 
say, to make the record absolutely clear, I disagree with that. If we 
find someone to be guilty of these things, I think he should be imme- 
diately executed. Iam not concerned with Christian charity. I am 
only concerned with having applied to all those cases what we have 
worked out here as the best method of getting convictions, the methods 
most honest to the people as a whole, and the defendants. Once we 
have done that, I am not concerned with extending any Christian 
charity to anyone guilty of those crimes, 

Senator Batpwin. I am not, either; I want you to understand that 
we are ne granting any Christian charity to those people found guilty, 
properly. 

Senator McCarruy. I don’t believe in charity for any of those 
actually found guilty in Malmedy. 

Senator Batpwin. Neither do I, and that is why I am perfectly 

willing to say that it is up to you, Mr. Secretary of the Army, to decide 
whether or not the execution shall go through. 
- It might be worth your while, Mr. Secretary, to wait until we have 
finished our investigation, because it might be that something might 
be developed that would help you in making the final decision because 
at oe times that would be an extremely difficult decision to have to 
make. 

Senator McCartuy. I would like to ask the Secretary several 
questions. 

You stated you thought it was all right to use religious pressure 
to——_ 
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Secretary Royaut. I said the courts have decided that. The courts 
decided, not I. : 

Senator McCarrny. A number of charges have been made, and I 
am afraid I have confused the report of the Simpson committee and 
the Army Committee, but as I recall, there was a claim made that 
phony priests were used in order to go in and get a man’s confession 
before he was alleged to be executed after a mock trial. That is, of 
course, the use of religious pressure there. Would you consider that 
a satisfactory method of taking a confession ? 

Secretary arati I would say that is a sacrilegious thing, instead 
of being religious, and I condemn utterly that sort of tactics. 

Senator McCarty. If you find from your investigation that that 
has been done, would you be interested in finding out the name of the 
officer, where he is stationed, what he is now doing, and who is respon- 
sible for that sort of a thing? 

Secretary Royaux. I certainly would. That injects an entirely new 
concept. J don’t think—or, I might put it this way: I think the 
reason it is important to this country is that we are religious and we 
must not become sacrilegious in an effort to apprehend a criminal. 
That thing you have described as being referred to in some of these 
papers is clearly sacrilegious. 

Senator McCartruy. Now, in determining whether or not a confes- 
sion was properly obtained, it is necessary that you first determine 
in your own mind whether you feel that the use of a mock trial is 
proper or improper. And let me ask you whether you would consider 
this a proper method of getting a confession, and I am reading from 
the Army report on mock trials, and skipping the preliminaries: 

Those trials were held at Schwabisch Hall in one of the cells, Sometimes a 

small cell about 6 by S feet, sometimes in a larger room two or three times that 
size. There would be a table covered with a black cloth on which stood a cruci- 
fix and burning candles and behind which sat one or more people impersonating 
judges. ; 
: The defendant would be brought from his cell hooded. The practice of using 
black hoods whenever a defendant was taken from his cell was universally 
employed at Schwabisch Hall to prevent communication with other prisoners 
and to prevent knowledge of where he was going. Allegations that these hoods 
were blood-stained were not supported by any testimony before the board, other 
than affidavits of the petitioners. 

Assume that you found that those conditions to have existed, that 
there was such a mock trial, with the use of black hoods and the lighted 
candles and that the person was sentenced to hang at dawn, in the 
morning; assume that between the time of the mock trial and the sched- 
uled execution that a confession is obtained—would you consider that 
improper? What would you do in that situation ? 

Secretary Royatn. Well, I will tell you, I don’t think it is quite fair, 
Senator, to put me on cross-examination as to a specific state of facts 
because there are always so many other considerations. I don’t believe 

- I want to answer to every set of facts. It is hard to follow them in 
my mind, just exactly what has been said, and there may be other cir- 
cumstances that offset it, so I don’t think you can quite put it in that 
narrow a packet. 

I would say this, that the test of a confession is first, whether it was 
obtained by any promise of immunity or protection, and what you have 
described certainly indicates that between the time of the trial and the 
execution that there would be a sort of immunity, and also there would 


22 MALMEDY MASSACRE INVESTIGATION 


be the question of whether it was obtained by force, or through force 
orfear. That is a question of degree. 

I say again that what you describe there is purely improper, aside 
from the other features of it, it is manifestly sacrilegious, and I would 
weigh those circumstances very carefully. If what you said there were 
the only facts that existed, probably the thing would be simple, but if 
there were others, that might militate one way or the other. 

Senator McCartuy. Let me ask you, I am not going to press you 
for an answer if you prefer not to 

Secretary Royaxu, I just don’t want to answer on a hypothesis, 
unless I know it is an actual one in a particular case. I don’t believe 
we ought to decide this matter on theoretical states of fact, and I am 
not prepared to know whether those are the facts, or all of the facts in 
any particular instance. 

Senator McCarruy. Don’t get under the impression that I am trying 
to cross-examine you. I think the attitude you have shown since we 
brought the matter to your attention is excellent. You have consented 
to hold up all action since the start of our investigation. This is not 
intended as a criticism. 

Secretary Royatu. Don’t say “since you brought it to my attention.” 

I started this investigation in May of 1948 and held it up since then. 

Senator McCarruy. I should say, we have no complaint about your 
actions since we have been communicating with you on this, but in view 
of the fact that you hold this very important position, I do think it is 
important to know what attitude you take toward certain things in 
such a critical case. The No. 1 question is how you view the use of a 

‘mock trial. 

Now, in my State, where I sat for some time as a judge, I passed 
and tried murder cases in which I sentenced a man to life, and, under- 
stand, there are very definite rules that we follow in this country, rules 
that come down from the old British law where, if a prosecutor took 
it upon himself to hold a mock trial in a cell at night, such as the Army 
says was held in Germany, we would promptly disbar him, he would 
never practice law in the State of Wisconsin again. 

Secretary Royatu. I would agree, over here. 

Senator McCartuy. I want to ask you this: Do you consider the 
use of a mock trial, and as I say, if you had rather not answer, I think 
it is very important that we know how you look at this procedure— 
do you consider the use of a mock trial as a proper method of getting 
a confession—or do you consider it improper? 

Secretary Royarw.-It would depend largely on what you mean by 
“mock trial.” I have already said if those were the sole facts, there 
would be no question about it. 

Senator McCartuy. Forget then about the “sole facts.” 

If this is one of the facts, if this mock trial was used, would you 
consider that highly improper ? 

Secretary Rorar. I already said I would consider what you said 
as improper, but I cannot say whether, when the confession was made, 
it might have been repeated and it might have been later, the influence 
might have been removed, any number of circumstances might occur 
and therefore I do not believe I want to confine myself to a theoretical 
state of facts. I want to take the facts in a particular case and weigh 
them. And, I have stated the principles, which I think are that if 
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the confession is induced by force, fear or promise of immunity, then 
it should not be accepted in evidence, should not be considered on 
the question of guilt. 

-. Senator McCartuy. One further question: I would like to get your 
thought, if you care to give it today—I have been personally very much 
disturbed by the attitude demonstrated on the port of the Judge Advo- 
cate General, both when he was down here before the Expenditures 
Committee last week on the Ilse Koch case, in the report and in the 
conduct I have had with some of the underlings, there seems to be 
an attitude, if you go over the case and if there is doubt whether 
the man is guilty or not, then the situation can be taken care of by 
cutting down his sentence. 

That is a fantastic attitude to take. Either a man is guilty or he 
isinnocent. If he has been proven guilty of a crime charged, he should 
suffer, and if not, he should not. I cannot understand the system 
of compromise with justice by saying, “Well, it doesn’t look like he 
was fully guilty and, on the other hand, he may be; therefore, instead 
of giving him 20 years or so 

Secretary Royaru. I never heard that suggestion by the Judge 
Advocate General and I have dealt with him a long time. If he ever . 
suggested that, it must have been to someone other than me and I 
am the man that has to pass on them. 

I never heard of that principle. 

Senator McCarruy. From going over this report the Judge Ad- 
vocate General signed—— 

Secreary Roysru. Are you talking about the Judge Advocate 

General here, or—— 

Senator McCarruy. In the area. 

Secreary Royau. In the area? I have never talked to Mr. Har- 
baugh, I don’t know him. 

Senator McCarruy. I am not speaking of the Judge Advocate 
General here in Washington. I am speaking of the one abroad. 

May I ask one further question 

Secretary Rorazy. Let me ask this, sir: In the question of death 
sentences, I don’t know, I have not been a governor, but I guess the 
job of passing on death sentences in the Department of the Army 
1s probably a little harder than that in the case of a governor, because 
we had certainly more of them in the early stages of my tenure. 

_ In all frankness, a very slight and perhaps dubious doubt will 
Justify a commutation of a death sentence. In other words, the human 
mind will apply a stricter test because everyone wants to avoid the 
execution, the final execution of a man, if there is anything that 
casts doubt on it. So, that is one exception to the theoretically sound 
rule you state. 

Senator McCarruy. I think that is where you can play a somewhat 
. More generous role with the Christian charity referred to. 

Secretary Royaty. You have to do that when you are talking of a 
man’s life and shutting off all possibility of future review—a decent 
human being will apply a little stricter test. , 

_ Senator McCarsuy. One closing question, Mr. Secreary: Let me 
ask—I assume you have read the report of February 14, 1949. 

Secreary Royaun. Yes. 

Senator McCarruy. Signed by the Judge Advocate General in that 
area of Europe to which we are referring. . 
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Secretary Royary. Yes. 

Senator Batpwin. May it appear for the benefit of the record that. 
Senator Hunt, of Wyoming, has come to the hearing and that he is 
here to serve as a member of the subcommittee in place of Senator 
Russell of Georgia. 

Thank you very much for coming, Senator. We are glad to wel- 
come you to this rather difficult and trying job, but I am sure you 
bring fine qualifications to aid in the solution of the problem. 

Senator McCarruy. May I ask you this question, Mr. Secretary? 
Can you and I agree, from going over this report signed by the judge. 
advocate general, meaning the man who is charged with the trials in 
that area, the man who decides what is correct and incorrect—in 
checking over his report you find that he completely confuses things. 
that are entirely proper in criminal cases, such as the use of stool 
pigeons, which we all know is proper; the attempts to get minor crim-. 
inals to turn State’s evidence, which we all know is proper; he has con-: 
fused things that are so definitely proper, with things that are equally 
definitely improper, such as, for example, the taking of ration cards. 
away from the accused’s family, the use of mock trials, and the use of 
physical force. You find him saying that, in effect, these things are: 
all right because they created the right psychological background in. 
order to get a confession; you find, in subsection (c) on page 9, that 
the use of physical force is really not too bad, because it wasn’t system- 
atically used. You find him in effect saying that all of these devia- 
tions from our concept of justice really were not too bad because there 
was an order on the wall saying that you couldn’t do it. 

Couldn’t you and I pretty much agree that that man was incom- 
petent for that job and that he should be immediately removed and 
put some man in charge who had some conception of what is right 
and what is wrong, it may be a little late, but shouldn’t that be done? 

Secretary Royaty. Senator, I probably wouldn’t go as far as you 
state. I have already said that earlier in that report, it certainly 
lacks in clarity and I think maybe you have unintentionally overdrawn 
it a little, in your description; but I agree with you entirely, that it 
ae itself to much confusion, and many of the conclusions you have 

rawn. 

In connection with the investigation of this case, it is my intention 
to find out just who wrote that report and why it does leave a very 
confused impression of the whole situation. It does on me, and did 
on me when I read it, and I would not want to prejudge Colonel 
Harbaugh, I don’t know him, and certainly would want an oppor- 
tunity to discuss the matter with him before I decided, but I agree 
that the report is not a good one. 

Senator McCarruy. I hope that Colonel Harbaugh is to be brought 
before the committee. 

Senator Barpwin. I think we can arrange to have him here. 

Senator McCarruy. I have no further questions. 

Secretary Royauu. May I say this: For example, in that report, 
frankly I don’t believe from a partial reading of the record in this 
case we are going to find any such mock trial as that report describes. 
I don’t believe they occurred and I don’t believe there is evidence that 
they did occur. At least I have tried to find some evidence and I 
have not completed my investigation, but I have found no evidence 
that they did. 
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Colonel Fenn, did you find any such evidence? 

Colonel Fenn. I didn’t see any evidence of anybody being sentenced 
or anything. 

Secretary Royatz. I have seen nothing like that. 

Senator Batpwin. Nothing indicating 

Senator McCarry. You said you found no evidence, 

Colonel Fenn. They had mock trials, I think so, but never went as 
far as you indicated in their trials—as you indicated in your ques- 
tioning of the Secretary. 

Senator McCarruy. You did find that mock trials were used, but 
there is a question of how far they went? 

Colonel Fenn. I don’t even know that they held them at night. 

Senator Batpwin. May I say that we plan to have witnesses to just 
exactly what did take place and how many mock trials there were, if 
such there were. 

Senator McCarruy. May I ask, are you going’ to have Judge 
VanRoden and Judge Simpson here? 

Senator Batpwin. Yes. 

Senator McCartuy. They are very important. 

Secretary Royaty. Their report was a very thorough one, and, as 
I said earlier, Senator, my job as to the sentences is narrowed to six 
cases, because they recommended that 12, which was all of the death 
sentences, be commuted. They did not recommend that the sentences 
be entirely set aside, but recommended they be commuted to life im- 
prisonment; and that, I suppose—the cases must have fallen in the 
area I described a minute ago, here is a man’s life at stake, and General 
Clay reviewed the sentences, this is repetitious but you were not here 
when I went over this originally, and he says that 6 of the 12 ought 
to be executed and 6 sentences commuted. 

Now, I can review those sentences if I think it is proper, but I 
cannot raise General Clay’s sentence, I can only reduce and therefore. 
Iam now engaged in a full review of those six cases to reach a decision 
as to whether I think they ought to be commuted or whether the death 
sentence should stand. 

Senator Batpwin. Just one question, Mr. Secretary. 

These men that were tried and convicted in the Malmedy massacre 
were all SS troopers, were they not? 

Secretary Royary. That is right. . 

Senator Batpwin. And they were supposed to be the toughest and 
hardest of the whole German Army ? 

Secretary Royatu. That is right. 

Senator Batpwiy. And I understood that they were the men also 
who were committed not to say a word at the German capitulation— 
they were given instructions that they were not to talk under any 
circumstances ¢ 

Secretary Royaru. That is correct. 

Senator Batpwin. So that they were difficult people to deal with in 
every sense of the word. 

Secretary Royarz. They were hard and hardened. 

“Senator McCarruy. I might say, Mr. Chairman, if you apply that 
rule, you might lose your chief clerk of the committee who was in 
the Marine Corps prior to this time. The marines were told not to talk 
but to give your rank and serial number, but we didn’t think that 
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woe justify some of the things that were done to our marines in the 
-acific. 

Secretary Royatu. Don’t confuse those matters. That was a ques- 
tion of being prisoners of war. These men are not prisoners of war. 
These are different and that is the difference. They were under orders, 
not as prisoners of war, not to talk—they were under orders as enemies, 
if accused of crime, not to talk under any circumstances. 

. Senator McCarruy. I might say one reason why this sort of thing 
is disturbing. Over in the Pacific we had this particular thing done to 
our marines oftentimes when they were taken prisoners and all the 
things that the Van Roden-Simpson committee says that our people 
did to the Germans in Europe are the same that we accused others of 
doing to us, and for the same purposes, for the purpose of getting in- 
formation and creating the right psychological atmosphere so that 
our marines would talk. Sometimes they did, sometimes they didn’t; 
they were killed before they talked. We felt so strongly about that 
sort of thing being done, so very strongly that we cannot help but feel 
strongly about it over there, when we hear that that sort of accusation 
is sere hurled at our men, in their treatment of an enemy we de- 
feated. 

Senator Batowin. Let me ask a question in connection with that, 
because I think there is one point we should clarify in the record, as 
it is fundamental ? 

When the 80 American soldiers were shot down in cold blood, they 
were prisonets of war and were entitled to the treatment and respect 
that is customarily accorded prisoners of war by conventions that go 
back into the centuries—— 

Secretary Royaty. That is correct, sir. 

Senator Batpwin. Particularly the Geneva conventions. 

.On the other hand, these SS troopers that were apprehended and 
tried in this case were apprehended and tried after Germany had sur- 
rendered, after the war was over, and they were apprehended and 
tried not as prisoners of war, but as men who, at the bar of justice 
and decency, were being tried for what they had done during the war 
in violation of the rules of war, isn’t that correct ? 

Secretary Royatw. That is right. 

Senator Batpwin. So, they. are in a little different status than the 
man who has been captured and from whom they are trying to get 
information. 

Are there any further questions? 

Senator McCarruy. Not at the present time. 

, Senator Barpwin. Thank you very much, Mr. Secretary. 
ae appreciate the time and effort that you have given us on this 
thing. 

Is Colonel Ellis here? 

Colonel Exuis. Yes, sir, right here. 

Senator Batpwin. I might say for the benefit of the record, Senator 
. Hunt and Senator McCarthy, I think it would be wise, since we are 
asking witnesses to testify as to facts, if they were to be administered 
on oath, and, we will follow that policy in connection with the other 
witnesses in the future, 

Senator McCarruy. I didn’t hear that. 
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Senator Batpwry. Since we are asking the witnesses to testify as 
to facts that come to their knowledge, I think it would be proper for 
us to administer an oath to the witnesses as tliey appear. 

J will ask you to hold up your right hand, Colonel. 

Do you swear that the testimony you are going to give in the matter 
now in question shall be the truth, the whole truth, and nothing but 
the truth to the best of your knowledge, information and belief, so 
help you God? 

‘olonel Exuis. I clo. 

Senator McCartruy. Mr. Chairman, so the record ‘may be clear, I’’ 
would like to make it clear that in referring to whether or not these 
prisoners were prisoners of war, if I am correct in my mind, they were 
all war prisoners, and during the interrogation and procedure up to 
a point about a week before the trial, at which time I don’t know what 
action was taken, but some action was taken to declare that they were 
no longer prisoners of war, but civilian prisioners of the Army, so that 
during all the interrogation, all were prisoners of war, I think. : 

Senator Barpwin. I think that is a fact we will have to get some 
information on. 

Personally, I would think that there might be a considerable dif- 
ference between the status of a man who is caught bearing arms while 
the hostilities are still on, and one who is apprehended after the war, 
from among civilian population, and is no longer a member of any 
military unit; whether these men fell into that class or not, I don’t 
know. That isa fact we will have to develop. 

Senator McCarrny. I doubt if we could distinguish between the 
rights of a man who is technically a war prisoner, or a prisoner of war, 
for example, and the other kind. For example, in our theater of oper- 
ations, if we picked up a Jap who was accused of the commission of 
some atrocities, he was given a fair and speedy trial and, if found 
guilty, executed. That was during the war. 

If we picked him up after the war, say, I don’t believe the conduct 
of the trial should be any different than during wartime. That is 
where I disagree so heartily with the Secretary when he says he thinks 
some of these things are justified because under the heat of the mo- 
ment you may be entitled to violate the rights of a defendant. There 
can be no difference between. a man’s rights the day before war ends 
and the day after the war ends. If he is a criminal, and many of these 
there was no doubt about, he should be tried, but properly tried and 
executed. I just cannot find any fine line of distinction between the 
treatment of a man while you say he was a prisoner of war, and now 
he is no longer a prisoner, but a civilian prisoner of the Army. 

I don’t want to get into an argument over the matter, but want to 
clarify my feelings on the matter. ; 

_ Imight say, Mr. Chairman, I think this is one of the most important 
Investigations this Chair will have the opportunity of conducting for 
some time. I think upon the completeness of this investigation, the 
outcome will determine to a great extent the method of administering 
Justice from now on, after the next war, if there is one, win or lose. 
_ Senator Barpwry. That is why I think this particular point we were 
Just discussing here is very important. These men were not tried as 
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captured prisoners in a strictly military court. They were appre- 
hended, as I understand, after hostilities ceased, and they were tried 
before an entirely new type of tribunal, a war-crime tribunal, for 
which we have not much, if any, precedent in the whole history of 
humankind. That is why I think this investigation is important. 

Have we used the right procedures here and, if not, what should be 
done and how should it have been done? 

Mr. Coamprrs. Mr. Chairman, I think you have already stated this, . 
but we have definitely planned on trying to have the record show 
et the status of these 73 people while they were at Schwabisch 
Hall. 

Senator McCarthy is correct in that at some place along the line 
their status changed from prisoner of war to that of persons being 
charged under this new plan of trying people for war crimes. 

Now, what precedent will be built up under the war crimes, I don’t 
know; but in any event I think it is very pertinent to this study, the 
record, and perhaps Colonel Ellis, one who can give his part of that 
background, should show clearly their status, because prisoners of 
war do have certain specific protections under rules of warfare, most 
of which were fixed by the Geneva treaties, of which we were one of the 
cosigners. 

The war-crimes investigation, however, was rather a new field and 
I think the gist, sir, of this record we are building up, and the part 
it will play in future war criminal trials, as Senator McCarthy pointed 
out, could well be one of the most important nature. 

Colonel Ellis will have a few words to say along that line, I am sure. 


TESTIMONY OF LT. COL. BURTON F, ELLIS, JUDGE ADVOCATE GEN- 
ERAL’S DEPARTMENT, OFFICE OF THE JUDGE ADVOCATE, HEAD- 
QUARTERS, SIXTH ARMY, DEPARTMENT OF THE ARMY 


Colonel Exuis. I would like to say that there is a rule regarding hon- 
orable prisoners of war, and they have a certain status and have cer- 
tain rights, but these people that we had, had changed over into a 
different category. They were charged with war crimes and were 
treated as war criminals, not treated as prisoners of war. They were 
not considered as prisoners of war. 

Senator McCarruy. Treated as war criminals? 

Colonel Extis. For war crimes, from the time they had a label put 
on them as suspects for war crimes. 

Tam telling you what the record is, and the way it was done. 

Some of these people were captured at the time of the Bulge, some 
on surrendering the 8th and 9th of May; some were additionally ap- 
prehended sometime later. They were in many categories. 

Senator McCarruy. So there can be no question about the man’s 
testimony, Mr. Chairman, if it is true, and I certainly give you credit 
for being truthful, sir, you say from the minute one was apprehended, 
you placed upon them the stamp of being accused of being a war 
criminal, and from that time on they were treated as war criminals? 

Senator Batpwin. Just a minute 

Senator McCarruy. Let him answer. 

Colonel Etuis. He may not have been segregated and put in a war 
criminal’s cage, but sometime during the process he would come to the 
war-crimes enclosure and would be considered as a War-ci‘imes Person 
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and guided toward the central war-crimes enclosure, whether he 
was suspected of being in the Malmedy massacre, or some of the others, 
he was treated as a war criminal for all administrative purposes. I 
don’t say that he was fed any different or given less exercise or any- 
thing else. , ae, 

Senator McCarruy. Just so you don’t put something in the record 
you don’t mean, you made a statement that I think is the most phenom- 
enal I ever heard from an Army officer. 

What was your assignment ? : ; 

Colonel Extrs. Chief prosecutor and was charged with the investi- 

ation. 
. Senator McCartny. In other words, from the time the man got the 
label of being accused, he was treated as a criminal; is that correct? 
Is that what you mean to say? 

Colonel Exais. What do you mean by “treated as a criminal”? 

Maybe what I am talking about and what you are talking about are 
altogether different. 

Senator McCartruy. That is what I think should be cleared, in all 
fairness. You should be entitled to clear it up. 

Senator Batpwin. Let us go at this matter with a little bit of order 
here. 

You make your statement and then let Senator McCarthy or Sen- 
ator Hunt or the rest of us ask any questions we want. 

First, let us get your name on the record. 

Colon] Ex1is. [ am Burton F. Ellis, lieutenant colonel, Judge 
Advocate General’s Corps. 

Senator McCarruy. Chief prosecutor ? 

Colonel Exx1s. Chief prosecutor, and chief of the investigation sec- 
tion. 

Senator McCarruy. So the record will be clear, you were in charge 
then of all the prosecutions in that area ? 

Colonel Exxis. No, sir. I was not in charge of the prosecutions, 
other than this case. That was the only case I prosecuted. 

Senator McCarruy. Pardon me for interrupting, Mr. Chairman. 

Senator Batpwin. That’s all right. 

Tell us your status, please, durmg and in connection with this war 
crimes trial. 

Colonel Exuis. In April 1945 I was assigned to the War Crimes 
Branch in Washington and sent overseas to Europe and arrived in 
Europe on the 2d of May 1945; sent by the War Crimes Branch, FUS, 
United States forces, European theatre. 

ee that time I was put in the investigation section as executive 
officer. 

Early in September 1945 I was made chief of the investigation sec- 
tion of war crimes, which position I held until approximately the 1st 
of May 1946, at which time I was directly in charge of preparing the 
Malmedy case for trial, and held that position—— 

Senator McCartruy. What was that date? 

Colonel Ex1is. Approximately the Ist of March 1946. 

I went to Schwabisch Hall, as I recall, actually on the 5th of March 
1946 and had charge of the final preparation of the case for trial. 

I was chief prosecutor, and the trial started on the 16th of May 
1946 and was concluded on the 16th of July 1946. 
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I went to the United States, returned on TDY and leave. At the 
conclusion of the trial I returned to the European theater on the 19th 
of October 1946; for a space of 2 or 3 weeks, I was executive officer of 
what they called the evidence branch, which included the investigation 
of the war-crimes case, and apprehension of individuals and the 
gathering of evidence. Approximately in late November I was made 
chief of the evidence branch. On the ist of July 1947 I was made 
Deputy Chief of Operations, which included charge of all trials, all 
investigations, and all apprehensions and I held that position up until. 
the 14th of January 1948, at the conclusion and closing out of the 
Dachau operation. At that time I was returned to the ZI. 

Senator Batpwin. How long have you been in the Army ? 

Colonel Extis. I went in a first leutenant the 25th of June 1942. 
Prior to that time I was tax attorney for the Texas Corp., in Los 
Angeles and New York City. 

Senator Batpwin. And prior to your duties in connection with these 
trials, did you serve with any combat units? 

Colonel Exx1s. Well, I was with the Air Force in India for approxi- 
mately 2 years, first with the Tenth Air Force, later with headquarters, 
Army Air Forces, CBI, and then I was on TDY with the Fourteenth 
Air Force and with the Air Transport Command, and I don’t know, 
I had several TDY’s but I don’t recall the name of some of the 
commands. 

Senator Batpwin. You have already give us the date that you 
undertook this task in connection with these war-crimes trials? 

Colonel Etis. Yes. 

‘Mr. Cuamepers. Colonel Ellis, I believe you said you went to 
Schwabisch Hail to finish up the case for the prosecution about the 
ist of March 1946. 

Prior to that time, in your capacity as first executive officer in the 
investigation section and later as chief investigator, did you have any 
contact with developing the case? 

Colonel Exxis. Yes, sir. 

Mr. Coamvers. What was it? 

Colonel Exxis. First our headquarters in May and June was located 
in Paris, and at that time Major Fanton reported to us. Whether it 
was May or June, I no longer recall. Shortly after he reported we 
placed him in charge of starting the preparation of the Malmedy case 
for trial. He worked on it, as I recall, mostly alone up until late 
August when he then started to work with Colonel Otto, and I think 
a Lieutenant Higginbotham, and maybe two or three others who I 
don’t recall any longer, that is, as to their names—they went to Ba- 
varia, and Austria, through the prison camps trying to find the First 
SS Panzer Regiment. ‘ 

Senator McCartiy. Roughly, what time was that—just roughly # 

Colonel Ex1is. As I recall, the last of August. I place that date on 
it because Colonel Otto was redeployed the 1st of September 1945, 
but he went on this trip. Colonel Otto was chief of the investigation 
section. I was executive officer. 

Senator McCarruy. Just for my information, which of you four 
gentlemen had previously been a resident of Germany, if any? 

Colonel Eris. None of us; none of the men I have mentioned, 
at all. 
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Senator McCarry. I don’t like to interrupt, but to get the picture 
clear, was anyone of your staff a former resident of Germany ? 

Colonel Exxis. Later on, Lieutenant Perl, as I recall, was from 
Vienna and Mr. Thon, I don’t recall whether he was born in the United 
States or born in Germany, but as.a youth went back to Germany, if 
’ he was born in the United States—there was a period there I am not 
sure about that, because he knows, I don’t. He told me once, but I 
have forgotten. 

Senator McCartuy. Mr. Thon? 

Colonel Ex1is. Mr. Harry Thon, and there may have been some 
translator on the staff, too, but I don’t know as to whether they were 
born in Europe or not. I don’t know their records now. 

Senator McCartuy. So I will have the picture clearer, what posi~ 
_ tion did Mr. Perl and Mr. Thon have on your stafl? 

Colonel Exxi1s. Originally Thon was an interpreter and then be- 
came an investigator. Perl was always an investigator. 

Senator Batpwin. How many officers were there, and civilians— 
employees connected with this whole operation ? 

Colonel Exuts. It varied from time to time, beginning originally 
with Major Fanton all alone, and grew until I would say there were 
probably 12 to 16 officers, civilians and GI’s that composed the in- 
formal investigation team at Schwabisch Hall. Actually there was 
never more than four investigators working on the case, but they were 
supported by secretaries and the necessary translators and inter- 

reters. 

: Senator Batpwin. They were at all times under your direction ? 

Colonel Exuts. I was chief of the investigation section, and it would 
be the same as in any other department. When I went to Schwabisch 
Hall, I took personal direction. 

Senator Barpwin. And you dictated policy and the general way in 
which the investigation proceeded ? : 

Colonel Exxis. Major Fanton suggested things to me, and I either 
approved or disapproved, and that was the way it worked. 

Senator McCarruy. Mr. Chairman, are we going to continue on? 

Senator Banpwin. I thought if we could stay here another half 
an hour. 

Senator McCartiy. May I notify my office? 

Senator Batpwin. Would you rather recess now 4 

How about you, Senator Hunt? 

Senator McCartiuy. How about the housing legislation coming up 
on the floor today # 

Senator Hunt. I would like, Mr. Chairman, to be on the floor, at 
least within 15 minutes, if I could. 

Senator Batpwin. Perhaps then we had better recess until later, 
because you are interested in the housing legislation. 

We will now recess and meet again at 10 o’clock Wednesday 
‘morning. 

(Thereupon, at 12 noon, the subcommittee stood in recess until 
Wednesday, April 20, 1949, at 10 a.m.) 
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WEDNESDAY, APRIL 20, 1949 
; Unrrep Srarzs Senate, 


SuBCOMMITTER OF THE COMMITTEE ON ARMED SERVICES, 
Washington, D.C. 


The subcommittee met, pursuant to adjournment, at 10 a. m., in the 
committee room, room 212, Senate Office Building, Senator Lester C. 
Hunt (acting chairman) presiding. 

Present : Senators Hunt (acting chairman) and Kefauver. 

Also present: Senators Tydings and McCarthy; and Mr. J. M. 
Chambers, on the staff of the committee. 

Senator Hunr. Those in the committee room will now please cease 
their conversation. We will proceed with this hearing, 

I think the record should show that Senator Baldwin who is chair- 
man of this subcommittee, has had an emergency call from his home 
State of Connecticut and finds it impossible to be present here this 
morning. 

At the close of our last hearing Colonel Ellis, who was chief prose- 
cutor in these cases, was testifying. 

Is that not correct, Colonel Ellis? 

Colonel Exuis. That is right. 

Senator Hunt. He is here with us now, and if you will proceed, 
Colonel, with your statement, we will appreciate it. 


FURTHER TESTIMONY OF LT. COL. BURTON F. ELLIS, JUDGE ADVO- 
CATE GENERAL’S DEPARTMENT, OFFICE OF THE JUDGE ADVO- 
CATE, HEADQUARTERS OF THE SIXTH ARMY, DEPARTMENT OF 
THE ARMY © 


_ Colonel Exx1s. I would like to read this prepared statement which 
is in affidavit form. In part it may be repetitious of the testimony I 
gave on Monday, but if I may, I would like to read it in its entirety. 
Senator Hunt. Colonel, were you sworn? 
Colonel Exxis. I was, sir. [Reading:] 


That references herein made to “the petitioner” refer to the chief defense 
counsel, former Colonel Willis M. Everett, Jr.; that references to petitioner’s 
‘writ of habeas corpus referred to herein is the unnumbered petition in the 
Supreme Court of the United States for a writ of habeas corpus entitled ‘Willis M. 
Everett, Jr., on behalf of Valentin Bersen et al., petitioner, v. Harry S. Truman, 
Commander in Chief of the Armed Forces of the United States, and other re 
ae which was sworn to by the petitioner, Willis M. Everett, Jr., May 

> 8, 

That all the following statements, are, to the best of my knowledge and belief, 
true and correct, except as to the matters herein which are on information and 
belief, and as to those matters I believe them to be true. 
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That I reported for duty with War Crimes Branch, ETOUSA, May 6, 1945, in 
Paris, France, and was assigned to the Investigation Section as assistant to the 
Chief; that shortly thereafter Maj. Dwight Fanton (then Captain) was assigned 
to work on the Malmedy case, file No. WCB 6-24; that I personally took a keen 
interest in the development of the case in my official capacity and carefully 
watched and aided in its development; that early in September 1945 I became 
Chief of the Investigation Section, and in that capacity I was charged with the 
gathering of the evidence for war crimes. cases, which included the Malmedy 
case; that I personally took more than ordinary interest in the development of 
this case and carefully selected the personnel that I assigned to it, that I inspected 
the detachment as often as conditions permitted and personally aided them in 
obtaining a suitable prison, living quarters, transportation, and in formulating 
plans for the investigation; that in late February 1946 I was relieved as Chief 
of the Investigation Section and assigned as chief prosecutér on the case, with 
instructions to bring it to trial by March 25, 1946; that on March 1946 I was 
ordered to Schwabische Hall, Germany, where the investigation detachment was 
located that was developing the case, and personally took over and supervised the 
investigation, preparation of the case for trial, and the apprehension of the 
accused ; that when the trial date was postponed until May 16, 1946, I continued 
the development of the case; that on April 16, all but six of the accused and 
possible witnesses were moved to Dachau; that on April 19, 1946, I completed 
the movement of the prisoners and investigation staff to Dachau, Germany, where 
the trial was held. 

That I was the chief prosecutor during the trial, which began May 16, 1946, 
and was concluded July 16, 1946; that I personally supervised and inspected the 
evidence adduced, including pretrial interrogation of the witnesses; that I per- 
sonally conducted at least 50 percent of the trial work and was in court with the 
possible exception of not more than 8 or 4 hours during the entire trial; that I 
planned and directed the trial tactics and methods and saw to it that they were 
earried out. 

That in the early stages of the investigation the personnel of the First SS 
Panzer Regiment were scattered throughout the prison camps, hospitals, and 
labor detachments of Germany, Austria, the liberated countries, and the United 
States; that whenever any of them were located, they were interrogated, but 
conditions in the prison camps were such that they were able to rejoin their 
conirades immediately after interrogation and soon they knew exactly what the 
investigators knew and by their exchange of information gleaned from the 
interrogations, they were able to effectively block the development of the case; 
that I believe that it was during this period it became known that prior to the 
beginning of the Ardennes offensive the SS troops were sworn to secrecy by their 
commanders not to divulge the orders to kill prisoners of war; that in November 
1946 when all the known members of the First SS Panzer Regiment were 
assembled at the internment camp, Zuffenhausen, they were housed in a single 
barracks; that here it was impossible to maintain any security of communication 
between the accused; that while here the Regimental Commander Peiper, al- 
though in close confinement, gave instructions to blame the Malmedy massacre 
onto a Major Poetchke (commanding officer of the First Tank Battalion, who 
had fallen in Austria in the last days of the War), and that these orders were 
carried out by the accused; that from these experiences it became apparent that 
if the perpetrators of the Malmedy massacre were to be brought to justice, a 
place where absolute security of communication could be maintained would have 
to be found; that after several conferences with the then judge advocate (Colonel 
Bard) and the then provost marshal of the Seventh Army, and the inspection 
of several prisons, the Internment Prison No. 2, Schwabische Hall, Germany, was 
selected and made available to War Crimes Branch, USFET, by the Seventh 
Army for the purpose of investigating the Malmedy case; that early in December 
1945 approximately 500 of the suspects were moved there. (See exhibit 1, 
undated, entitled “Investigation of the Malmedy massacre by War Crimes 
Branch, USFET” prepared by the affiant for and delivered to Col. C. B. Mickel- 
wait, theater judge advocate, prior to the conclusion of the trial July 16, 1946.) 


I believe I will read that exhibit later on when I finish the state- 
ment, if I may. [Reading :] 

That Internment Prison No. 2 was a large German penitentiary and consisted 
of several buildings, all of stone and concrete; that the investigating detachment 


maintained offices and interrogation rooms in the administration building; that 
part of the prisoners were kept in the administration building and the balance 


MALMEDY MASSACRE INVESTIGATION 35 


in other buildings of the prison; that the administration of the prison was 
under the Fifty-eighth Armored Field Artillery Battalion, Seventh Army, and 
was separate and apart from the investigation detatchment. 


I might add there, when they first moved in, it was the Sixty-third 
Tank Destroyer Battalion which was either inactivated or sent home, 
while the personnel for the administration was retained, and was 
assigned to the Fifty-eighth Armored Battalion. [Reading:] 


That the investigation detachment had nothing to do with the administration 
of the prison or prisoners; that to the best of my recollection, sometime during 
March 1946, the Fifty-eighth Armored Field Artillery Battalion was replaced 
by another organization, whose name I no longer remember; that the guards 
for a few weeks were American troops which were later supplanted by Poles. 

That because of a shortage of American personnel, only two American en- 
listed men were available to move prisoners; that many of the accused had to 
be moved between buildings; that in order to move more than one accused at 
a time and still maintain absolute security of communication between prisoners, 
a hood was placed over their heads, thus preventing them from knowing who 
else from the regiment was also confined there or who was in the group being 
moved, and communicating with them. 

I have a picture of that, that has been marked “Exhibit No. Oe? 
[Reading : | 

That by this means it was also possible to keep them from learning the lay-out 
of the prison and finding out from one another how much was known about 
them individually ; that when once interrogated they were kept in close confine- 
ment until it was decided that no more information could be obtained from them. 

That throughout the interrogation period at Schwabische Hall of approxi- 
mately 4144 months, additional accused were being located, apprehended, and 
brought in; that as a matter of fact, additional accused arrived within 24 hours 
of the time of the last movement to Dachau. 


Senator McCarrny. May I interrupt? Were you in charge during 


all of the investigation ? 

Colonel Exuis. As chief of section, but I was not present right where 
the teams were working at the moment. 

Senator McCarruy. All right. 

Colonel Ellis (reading) : 


That during the investigation period at Schwabische Hall approximately 700 
accused were interrogated, many of them several times, and at no time were 
there more than four interrogators working, and then not continuously. 

That the petitioner alleges in paragraph 8a of his petition for writ of habeas 
eorpus that he had less than 2 weeks to prepare the defense; that I know of 
my own knowledge that Chief Defense Counsel Willis M. Everett, Jr., was ap- 
Pointed defense counsel sometime prior to April 11, 1948, or at least 5 weeks 
prior to the trial; that this statement is based upon an entry in my diary dated 
April 11, 1948, which reads as follows: 

“Got back to Schwabische Hall about 1930 hours and found Colonel Everett 
of defense counsel here. Served 67 defendants tonight in Everett’s presence. 
Got back to billets and found five more defense counsel—Lieutenant Colonel 
Dwinell, Captain Marvid, and Second Lieutenant Waller. Had to find them 
billets at transit hotel and it was 0100 before I retired.” 

That petitioner, in paragraph 8 of his petition for a writ of habeas corpus, 
generally alleges that he was not afforded sufficient time to prepare the defense; 
that the record of trial in.the case discloses that defendants failed to ask for a 
continuance, and when asked on the opening day of the trial by the President, 
“Are you now ready for trial in this case?” defense counsel replied, “May it please 
the court, on behalf of the accused they desire to answer in the affirmatice except 
at the propert time a motion for severance will be made” (R-71). 

That petitioner in paragraph 11 of his petition for ‘writ of habeas corpus 
alleges that the accused were confined in Schwabische Hall for varying lengths 
of time but generally in excess of 10 months prior to being served on April 11, 
1946 ; that this allegation by petitioner is not a true statement of fact; that the 
first accused, with other suspects in the Malmedy massacre were transferred 
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from IC No. 78 at Zuffenhausen, Germany, to IP No. 2, Schwabische Hall, Ger- 
many, on or about December 5, 1945, as evidence by SOP No. 1 dated December 
5, 1945 (see exhibit No. 3) ; that from time to time thereafter additional accused 
were located or apprehended and transferred to Schwabische Hall; that my 
diary indicates the date of arrival of 22 of the accused at Schwabische Hall to be 
as follows: 


Hillig, March 5, 1946, 
Klinkelhoefer, March 14, 1946. 
Kies, March 14, 1946. 

Bruhle, March 15, 1946. 

Boltz, March 16, 1946. 


Rauh, April 4, 1946. 
Kraemer, April 5, 1946. 
Sickel, April 7, 1946. 
Bode, April 7, 1946. 
Schaefer, April 7, 1946, 


Von Chamier, March 20, 1946. 
Dietrich, March 21, 1946. 
Briesemeister, April 1, 1946. 
Mickelaschek, April 2, 1946. 


Weiss, April 12, 1946. 

Priess, April 12, 1946. 
Braun, April 16, 1946. 
Richter, April 16, 1946 


Werner, April 2, 1946. Sebauer, April 16, 1946. 
Siegmund, April 2, 1946. Wassenberger, April 16, 1946. 


That to the best of my recollection the following three accused were trans- 
ferred to Schwabische Hall from France on the dates as indicated: 

Schwambach, on or about April 10. 

Hammerer, on or about April 10. 

Stickel, on or about April 18. 

That the policy for handling prisoners was to keep them confined separately 
only while they were being worked with; that as soon as they had confessed they 
were confined together, for company and as a precaution against suicides; that 
to the best of my knowledge and belief, none of the accused were confined alone 
after they had confessed; that while being interrogated they were usually 
confined alone for security of communication purposes, but the food ans accomo- 
dations were the same as for all other prisoners, 

That to the best of my knowledge and belief none of the accused or other 
prisoners were ever abused or mistreated in any manner; that the only inci- 
dents of maltreatment of prisoners ever reported to me were several days after 
the completion of the interrogation of Dietrich—either he told me this, or one 
of the staff told me that Dietrich had told them that he was kicked in the rear 
by a guard, and I heard also that Peiper was kicked. by a guard, but whether I 
first heard of it before the trial or during the trial I am no longer able to recall; 
that I never witnessed any maltreatment of prisoners; that the procedure for 
interrogation did not permit or countenance any threats, duress in any form, 
physical violence, or promises of immunity or mitigation of punishment; that this 
was always the standard operation procedure in the investigation of the Mal- 
medy massacre and it was reduced to writing by Maj. Dwight F. Fanton (see 
par. 4, SOP No. 4, War Crimes Branch, USFET, Detachment at IP No. 2, February 
7, 1946, exhibit 4) and was never revoked. 

That the principal defense of the accused was to attack their own confessions ; 
that in preparing the defense each accused filled out a questionnaire (see exhibit 
5), prepared by petitioner or his staff, which was directed primarily against the 
eonfessions. See particularly questions: Nos. 19, 20, 21, 22, 23, 31, 32, 34, 35, 36, 
87, and 38 of exhibit 5; that a few days after the accused arrived at Dachau the 
petitioner officially complained about the alleged improprieties in the manner in 
which the confessions were obtained; that on or about April 24, 1946, the then 
deputy theater judge advocate for war crimes ordered an investigation made of 
the matter by Lt. Col. (then Col.) Edward J. Carpenter (now judge advocate of 
First Cavalry Division in Japan); that he came to Dachau on or about April 
24, 1946, and made such investigation and talked with several of the accused; 
that on Sunday April 28, 1946, I was in Wiesbaden and was called into conference 
with Lt. Col. (then Col.) C. BE. Straight, the petitioner, Col. Willis M. Everett, Jr., 
and Lt. Col. (then Col.) Edward J. Carpenter; that I was ordered to return to 
Dachau and inquire of my staff if any such alleged improprieties had taken 
place; that I returned to Dachau on April 29, 1946, and held the conference 
with my staff as directed, and upon informing them of the allegations of Colonel 
Everett I was assured that none of the alleged improprieties had taken place; 
that I have subsequently discussed the matter with Colonel Carpenter and he 
told me that four of the accused had admitted to him that their accusations of 
violence and beatings were only made “to get out from under” their confessions 
and were not true; that on April 30 the petitioner, Willis M. Hverett, Jr., stated 
to me that Sprenger, Neve, Hoffman, J., and Jackel admitted fabrication of their 
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story of beatings; that in connection with the above my diary recites the 


llowing : 
ay , WeIsnaven, April 28, 1946. 


Two-hour conference today with Colonel Straight, Colonel Carpenter, and 
Colonel Everett (defense counsel). Defendants claim they were beaten. Or- 
dered to make inquiry of my staff and to withdraw all statements gotten under 


compulsion. 

Senator McCarruy. Who ordered that? 

Colonel Extrs. Colonel Straight. He was the executive for the 
deputy judge advocate for war crimes at that time. I believe Colonel 
Mickelwait was judge advocate for— 

Senator McCarruy. You say Colonel Straight was from the 
Pacific? 

Colonel Enis. No, sir. That is Colonel Carpenter. Colonel Car- 
penter is now in the Pacific theater. At that time he was in ETO. 
[Reading :] 

Dacwav, April 29, 1946. 


Flew back to Dachau today. Had immediate conference of staff and they 
agsured me none of the defendants were beaten. I so advised Straight, Corbin, 
and Everett. * * #* : 


; Dacuavu, April 30, 1946. 
Colonel Everett said today that Sprenger, Neve, Hoffman, J., and Jaskel admit 
fabrication of story of beating. * * * 


Senator McCartry. Who told you that? 
Colonel Exxis. Colonel Everett, himself. [Reading:] 


That as further evidence that the allegations of maitreatment are without 
foundation and were probably born in the minds of the defense council, there is 
attached hereto the affidavit of Lt. Col. Charles J. Perry dated March 6, 1947, 
covering his conversation on February 6, 1947, with the accused First Lieutenant 
Junker and Colonel Peiper, both of whom received death sentences. 


I would like to read that affidavit at this place. 
Senator Hunr. Which is that? 
Colonel Extis. No. 6, I am going to read now. 


STATEMENT oF CHARLES J. Perry, 0240597, LizvTrnant Coronet, AGD 


On February 6, 1947, I visited Landsberg Prison for the purpose of being pres- 
ent during the interrogation of former SS personnel who were awaiting execu- 
tion for their part in commission. of atrocities committed in vicinity of Malmedy, 
Belgium, and for which they were found guilty by a military court and given the 
death sentence. While at Landsberg Prison I interviewed Joachim Peiper and 
Benoni Junker, in connection with their interrogation and treatment prior to 
their trial before the military court which heard their case. 

Junker, who spoke excellent Hnglish, informed me that during the development 
of the Malmedy case at Swabish Halle, Germany, he, at no time, was struck 
by anyone connected with the investigation of the case. He stated that the 
treatment he received during his confinement at Swabish Halle was better than 
the treatment he received at Dachau and the physical conditions at Swabish 
Halle were much better than those at Landsberg. I again asked specifically 
whether ho had at any time before or during his trial been struck or threatened 
With bodily harm by any interrogator. He answered specifically that he had 
never at any time been struck or threatened with bodily harm by any American 
captor, interrogator, or jailor. I asked whether he had been treated in any 
Manner which might tend to humiliate him or degrade him in the eyes of his 
former subordinates or superiors. He stated that he was intensely interrogated 
at Swabish Halle and that frequently his answers to direct questions were dis- 
torted and colored to suit the ideas of his interrogators in an effort to elicit 
further information, but that such methods were not unusual and were probably 
@ great deal milder than the methods which would have been used by German 
interrogators had the circumstances been reversed. He further stated that the 
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interrogation was not believed by him to be an effort to degrade him before his 
German comrades and actually did not so degrade him. I asked whether he had 
at any time seen or had been placed in cells which contained bullet holes or 
pieces of flesh, human or other. He answered that the story about pieces of 
flesh was the figment of someone’s imagination and without basis in fact, also, 
that since the prison at Swabish Halle was an old prison there may have been 
holes in the cell walls but he was certain that if there were such holes he had 
not seen them. He further stated that the story reference pieces of flesh and 
bullet holes in the wails was so fantastic to him that be wrote a humorous 
limerick about that subject and addressed the limerick to the chief of the prose- 
eution staff during the trial at Dachau. Junker volunteered the information 
that he held no malice toward any individual connected with the prosecution of 
his case, and that he particularly esteemed and respected the chief of the prose- 
cution staff, Lt. Col. Burton Ellis, JAGD. I asked whether he had heard stories 
of mistreatment of prisoners at Swabish Halle during the development of the 
Malmedy case. Junker replied that he had heard such stories from many of 
the defendants in that case but that he believed none of them to be true. He 
further volunteered the statement that the origin of these stories was based on 
a desire to “wiggle out of? damaging testimony voluntarily given by some of the 
defendants; that when they realized that such testimony was to their disad- 
vantage they attempted to negative such testimony with the false claim that it 
was beaten out of them. : 

Senator McCarruy. May I interrupt again? Is this a conversa- 
tion you had ? 

Colonel Exuts. No, this is the man who made that affidavit, Colonel 
Perry. 

Senator McCartuy.. Mr. Chairman, I think that if Perry wants to 
testify, or anyone else, we should have them here. I believe we should 
restrict ourselves to the testimony of this particular witness. 

I think it is just a great waste of time for him to come and read 

J g : 
affidavits of other men who may or may not be witnesses. If he 
wants to present affidavits to the committee and wants them made a 
part of the record, or wants to call witnesses, that is one thing, but I 
think it is a great waste of time for him to come here and read an 
affidavit given to him by the men who worked under him. 

I frankly am not interested in them at all, unless they are here 
so I can talk with them. 

Colonel Exxts. I understand he is to be called. 

Mr. Cuameers. That is correct. 

Senator McCarriy. If he is to be called, let’s have him testify 
himself. j 

Mr. Cuampgrs. Senator McCarthy, this particular affidavit is part 
of the record of the Clay Board and it has been accepted by the Ray- 
mond-Harbaugh Board. 

Senator McCarruy. I have no serious objection to it. It is merely 
a question of wasting time, but if here is a man that is going to be a 
witness at this hearing, there is no conceivable reason why Colonel 
Ellis should read that man’s affidavit. 

Senator Hunt. I agree with you thoroughly on the conservation 
of time, which we all like to accomplish. 

However, in this particular case the colonel is attempting to col- 
laborate his own statement and is well along with this particular 
affidavit—— 

Senator McCartuy. I have no serious objection, it just seems to 
be an unusual procedure for the witness to come in in this manner. 

I am very anxious to talk, and attempt to find out what he knows. 
Time is short. If he is going to spend all of his time reading state- 
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ments by men who are accused of improper conduct over there, he may 
well never get down to getting information that we need here. 

AsI say, however, I have no serious objection to it. ; 

Senator Hunr. If you don’t mind, let him finish this and then 
Colonel, do you have any other affidavits in mind that you intend 
reading ¢ 

Oslenel Exxis. I have other affidavits that I have secured within 
the last 2 or 3 weeks from administrative and medical personnel, 
American people who were there present at the prison, but if it is not 
your desire that they be read, it is all right with me. 

I understand that some of these people are to be called as witnesses. 

Senator McCarruy. Mr. Chairman, so that my position will be 
clear, I think if we are going to call someone as a witness, and he is 
going to come and testify under oath, there is no reason at all why the 
colonel should read this man’s affidavit. 

If he is not important enough to be called as a witness, [ think the 
colonel should give your staff any information he has, the names of 
any individuals that he thinks can shed light on this subject. I think 
we should go into this in complete detail so that when we finish our 
investigation, we either can once and for all do away with these claims 
that there has been unusual procedure followed. Or, if the claims 
have been correct, we will find out who is responsible for any un- 
usual things that have been done. 

I think it is so far from any procedure I have seen, to have the wit- 
ness come in and read the affidavits of six or seven individuals, when 
he himself is the important witness on many many things, and I know 
I want to spend several hours with this man getting information. 

Senator Hunvr. Do you not think, Senator, that since Colonel Ellis 
was the prosecutor in these cases, that it is rather necessary that he 
present the statements that were made to him as the chief prosecutor 
in presenting his statement to us? 

I agree too, if it is not absolutely necessary, I don’t like to sit here 
and listen to affidavits about other men, but I can understand the 
colonel’s position. He was chief prosecutor and he feels he needs this 
supporting data at this time, to support his position. 

Senator Krrauver. Mr. Chairman, may I interrupt? 

Why cannot Colonel Ellis summarize the affidavits he is going to 
depend upon, and tell us in one-tenth of the time it would take to read 
Sone oe is m the affidavits, and then file them as a part of the 
record 

Senator McCarry. Also, the thing that occurs to me, this is part of 
an unusual picture: You see, to begin with, there are very serious 
accusations made by the Simpson-VanRoden committee, as you know, 
the two judges sent over to investigate. What happens? The com- 
mander of the theater appoints the Judge Advicate General to conduct 
an investigation of himself, and we have a report of a man investi- 
gating himself. 

Now, we have Colonel Ellis, who was in charge during the time of 
all of the investigations, and during the time of the trial—and you 
understand, the Colonel may be entirely right, perhaps everything he 
claims is absolutely true, but we will know that when we get through. 
_ But, I don’t think the proper way to proceed is to quote what his 
subordinates, who allegedly were responsible for these atrocities said, 
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or for us to say “Now, investigate yourself and tell me what hap- 
pened”; and, then, he reads to us the report of the individuals whom 
he is responsible for. 

I think it is a great waste of time. 

I think if he has affidavits, they should be presented to the commit- 
tee. If he wants to make them available to the press, good; there is 
no objection to that whatsoever; and then, this committee can deter- 
mine whether or not the individuals whose affidavits are presented, | 
are important enough to be called, but I don’t want to go any further 
on this, Mr. Chairman, and perhaps waste more time arguing than I 
have. 

Colonel Exxis. Senator, I believe you are mismformed. 

Colonel Perry was not even in the theater at the time of the investi- 
gation of Malmedy. He was on the Skorzey case and trial, and 
arrived there 

Senator McCarruy. Was he on your staff?’ 

Colonel Exiis. He was in charge of the investigation and trial at 
this time, in the Skorzey case, and he had to talk with these people 
who were possible witnesses in the Skorzey case. 

Senator Hun. Colonel Ellis, apparently you have 8 or 10 minutes 
more of this particular brief. Would you care to summarize it, if 
you could in less time, or the chairman is inclined to allow you to 
proceed to read the full affidavit if you wish; but, I am in harmony 
with the thinking of the Senator, if we can conserve time. 

Colonel Exxis. [f it is the committee’s desire that I not finish that 
affidavit, it is satisfactory with me. I do not want to waste your 
time, either. 

Senator Kerauvrr. Could you summarize it ? 

Colonel Exiis. Both Junker and Pieper, who were defendants in 
the case, both received death sentences and claimed that these personnel 
received no mistreatment, that all that they knew was just based on 
hearsay; and, I think both of them go on further and say that it was 
not brought to their attention until after the defense took charge of 
the case, when they heard anything about it. That is practically what 
they say. I have not read this affidavit for some time, but that is as 
near as I can recall the substance of their testimony. Both of them, 
I think, state that their treatment at Sehwabisch Hall was better than 
they received prior to, or subsequent to their confinement in other 
prisons. ; , 

Senator Hunt. Then, if you will proceed, Colonel. 

Colonel Etris (reading) : 

That petitioner, in paragraph 13 of his petition for a writ of habeas corpus, 
describes a so-called mock trial used in the investigation of this case, which is 
erroneous and misleading and not based upon fact; that an accurate description 
of the so-called mock trial, which is based upon knowledge gained from once as 
an unnoticed observer and not as a participant, once as a known observer, and 
from discussions with investigators, is as follows 

Senator McCarruy. This is your own statement now? 

Colonel Ex1is. This is my own statement; yes. [Reading :] 

The regular interrogation cells were used. They were about 8 feet square, 
with a full normal-sized window, and in one corner was a toilet bowl. The 
furniture consisted of three or four chairs and a small table. The table was cov- 


ered with black-out cloth and held two lighted candles and a crucifix. (The 
erucifix was nearly always used when taking sworn statements, as it was my 
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understanding that it was continental practice to use the crucitix instead of the 
Bible for this purpose.) ‘[wo or three members of the staff were usually seated 
behind the table, posing as officers, and two German-speaking interrogators were 
present. This was known as the schnell procedure by the staff.. The accused 
was brought in and told that this was the schnell procedure. Witnesses would 
be brought in and the accused was confronted by them. To the best of my 
recollection only bona fide ones were used and they were sworn. This was all 
done very rapidly, with considerable lack of decorum and noise. Everything 
was in German, and I do not understand it, but I was told that one investigator 
kept telling the various crimes the accused had committed and the other inves- 
tigator kept insisting that the other investigator let the accused tell his story 
and called the witnesses liars. By the time the witnesses finished telling about 
the shootings the accused had participated in, the accused was whispering to the 
investigator. About that time the whole thing dissolved, the witnesses being 
taken away and the staff departing to other duties. No announcement of any 
kind was made. I do not recall that the people sitting behind the table ever 
said anything. The instructions given to all concerned were to scrupulously 
avoid stating that a trial was being conducted, that no one should hold himself 
out as being the defense counsel, and that no findings or sentences would be 


pronounced. 

Senator McCartuy. May I interrupt? 

Colonel Exxis. Yes. 

Senator McCartry. You mean, your thought is that the defendant 
did not think he was being tried at this time? 

Colonel Exits. I don’t know what the thought was that was created 
in the mind of the individual. 

Senator McCarruy. That is very important. You were charged 
with the conduct of an investigation. You have decided in your own 
mind whether at these mock trials the accused thought he was being 
tried or not. You were in charge of the whole area procedure. 

Colonel Extis. That would be a most difficult question for me to 
decide, whether he thought he was being tried or not. 

I just would not know whether he thought he was being tried or not. 
We were trying to get them to talk, if that is what you mean. 

Senator McCarruy. I understand that, wholly. The question is 
whether he used the proper methods or not. I want to find out whether, 
im your opinion, at these mock trials, the accused thought he was being 
tried by a legitimate American court, an Army court. 

Colonel Exurs. I don’t think he did; no, sir. 

Senator McCarruy. You don’t think so? 

Colonel Exxis. No. 

Senator McCarruy. You think he knew this was a fake trial? 

Colonel Exri1s. Well, to me it was certainly a fake. 

Senator McCarruy. Of course it was. 

_ Colonel Exx1s. In fact all the rest of us, I don’t suppose—I don’t 
Just know what was in his mind, I couldn’t tell. It wasn’t very effective, 
ft can tell you that. 

Senator McCarruy. Wasn’t the whole purpose of this trial, the 
whole purpose of this mock trial, and the only purpose to convince 
the defendant that he was being tried by a legitimate court? Wasn’t 

that ae whole purpose of.it, or what other explanation could you 
give? 

Colonel Ex1is. The purpose was to get him to talk. It was not con- 
clucted in the way that any trial I ever saw was conducted. 

_ Senator Hunt. Colonel Ellis, let me ask you to elaborate on what 
took place. a 
. Colonel Exxis. I only saw this one through the peephole of a door. 
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To my knowledge, that was the only one that was ever conducted other 
than another one that I will mention and describe later, in which there 
were not even any witnesses there. 

In this particular instance, there was as I say, two or three of these 
civilians, as soldiers, sitting behind the table, dressed as oflicers—— 

Senator Hunt. Germans or Americans? 

Colonel Ettrs. Americans. 

Senator McCarruy. Are you aware of the fact that the Harbaugh 
committee, appointed by General Clay, has a report on file which has 
been made public, in which they state that when the so-called retrial 
was commenced, that oftentimes it took 2 or 8 days in effect to convince 
the defendants that it was not another mock trial? 

-- Colonel Exxis. I am aware that that allegation was made. 

Senator McCarrny. As the man in charge of it, you know that we 
can’t find out, unless you come here and tell us the truth. 

Colonel Exxis. I am trying to 

Senator McCarrny. If you do any twisting or distorting of the 
facts, it makes it impossible for us to determine whether your actions 
were proper or improper. 

If these were mock trials, you were a lawyer, you practiced law, you 
know it is, of course, entirely improper.to bring a defendant in and try 
to convince him that he is being tried by a proper court, tried and 
convicted, in an attempt to get a confession. 

When you heard the charge that mock trials were being conducted, 
I assume that, being in charge, you knew whether they were true, and 
you would take the trouble to find out. I assume you would find out 
whether they were convinced that they were being tried legitimately. 
I assume you would try to find out whether you should call off the 
mock trials. For you to say you knew it was a mock trial and there- 
fore the defendant knew it was, doesn’t impress me. 

Colonel Exxts. I don’t think you should use the words “mock trial.” 

It was a ceremony. We thought of it as that. We thought of the 
hearings, being conducted with a lot of noise and lack of decorum, not 
as a matter of whether it was legal or not. I think Secretary Royall 
said on Monday that the law was not decided on it, that it was divided, 
some States holding it was legal and others that it was not. 

Senator McCarruy. As the lawyer in charge, did you think it was 
proper to use a mock trial, assuming, if I may use that term, use the 
mock trial at which the defendant or accused was convinced he was 
being actually tried? Do you think that it proper or improper? 

Colonel Exris. If it went on with all the various elements of the 
trial, and sentence and the findings, I would say it was improper. 

’ Senator McCartuy. Let’s forget the elements such as you have 
mentioned. The accused knew he was being tried by a court. Do you 
think that proper or improper? I think it is important. 

Colonel Eris. If he thought he was being tried by an American 
court, I would answer the question this way—that the law books say 
that artifices and deceptions may be used. I don’t think there is a 
treatise on criminal law any place that would not substantiate me in 
that. 

Senator McCartuy. Let me ask you this. I think you can answer 
“Yes” or “No”—I am going to ask the chariman to insist that you do: 
You were holding a very important position. Unless we know how 
you felt in this, what your thought was, as to what is right and what 
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is wrong, 1t 1s impossible for us to determine just what activities were 
indulged in. 

Let me ask, refer back to the Harbaugh report. If a man were 
brought in at night, and sat before a table, or stood before a table 
with a crucifix on it and two candles, and assigned a phony defense 
counsel—of course one of your prosecution staff, some of your prosecu- 
tion staff posed as the defense counsel, and if that man is convinced 
he is being tried, and witnesses are presented, do you think that is 
proper or improper? 

Keep in mind at this time—defense counsel is not present, knows 
nothing about it. In your opinion, is that a proper or improper arti- 
fice to get a confession ? 

Colonel Exxis. You don’t have all of the elements that are necessary. 

Senator McCarruy. Assume those elements are there. You add 
what other elements you want. The one important element in the 
mind of any competent lawyer is whether or not the accused thought 
he was being tried, No. 1; No. 2, whether or not his own defense 
counsel was present. 

Let us assume those two elements existed, the accused thought he 
was being tried, you had phony judges, your prosecution staff, you 
assigned to him a phony defense counsel, and you proceed with a trial 
regardless of the lack of decorum in that situation—do you think that 
is proper or improper ? 

Yolonel Eris. That did not happen in the Malmedy case. 

Senator McCarruy. I don’t care whether it happened or not. I 
want to know whether you think that procedure would be proper or 
improper. I am not arguing whether it is proper or not. I want 
to know what you thought as the prosecutor in charge. 

Colonel Exuis. Will you read back the question ? 

Senator McCarruy. I will repeat it. 

I will ask you this: Whether this procedure is proper in your opin- 
ion: Bringing an accused into a room, having a table in which there 
is a black cloth, with a crucifix in the center and candles on both ends; 
behind that table having some prosecution staff posing as judges 
assigned to the case, and a phony defense lawyer, in other words, 
one of your prosecution staff as the defense attorney, not have his de- 
fense attorney present at the time; then, proceed to take evidence, call 
witnesses, during all of which time the accused thinks he is being 
tried. Do you think that is a proper or improper procedure? 

Colonel Exits. I would say, where you assign the defense counsel, 
and that you then lead him to believe he is being defended, properly 
defended, but when there is no assignment of defense counsel, no one 
says “IT am your defense counsel” to him, then I think that would be 
a proper procedure. 

Senator McCarrsy. You say it is improper if they say “You have 
a defense lawyer”? It is improper then ? 

Colonel Ex1is. Yes, Pll tell you why. 

Senator McCartruy. You can, later on. You say, however, if the 
prosecution did not assign him a defense counsel, if he were made to 
defend himself, that then it would be perfectly proper—you can’t 
mean that. 
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Colonel. Exxis. You are putting things in there. I would like to 
answer on the basis of what we did. We can go on this forever, on 
theoretical and hypothetical questions. 

Senator McCartuy. Let me ask you this question: How long have 
you practiced law? 

Colonel Extis. Since 1929. 

Senator McCarruy. And where did you practice? 

Colonel Exxt1s. I practiced in California and in New York. 

Senator McCarruy. In New York, and you were a tax lawyer? 

Colonel Extrs. With the Texas Co. 

Senator McCartuy. The Texas Corp. ? 

Colonel Exx1s. That is right. 

Senator McCartuy. Were you a tax consultant; is that right? 

Colonel Exxis. One of their tax consultants. 'T wasn’t the head 
of the department; no, sir. 

Senator McCartuy. One of the men in the tax department ? 

Colonel Exxis. That is right. 

Senator McCarruy. Did you ever appear in court? 

Colonel Exx1s. During the time that I was with 

Senator McCarruy. Be very careful and give us the facts. 

Colonel Exxis. Tam going to give them to you. 

During the time I was with the Texas Co. I never appeared in 
court, but the Texas Co., as far as I know in the place where I was 
assigned, never had a tax case that went to court. 

Senator McCarruy. You never appeared in court while you were 
with the Texas Co.? 

Colonel Exxis. That is right. 

Senator McCartuy. After you left the Texas Co., where did vue go? 

Colonel Exx1s. In the service. 

Senator McCarruy. So that prior to entering the service you never 
appeared in a court. 

Colonel Exris. I didn’t say that—as a tax lawyer. 

Senator McCartuy. Did you ever appear in court? 

Colonel Eris, Yes. 

Senator McCarruy. Prior to going with the Texas Co.? 

Colonel Eris. No, sir; while I was with the Texas Co. 

Senator McCarty. I asked you.awhile ago, while you were with 
the Texas Co. whether you ever appeared in court. 

Colonel Exxis. You understand, not as a tax attorney. 

Senator McCarruy. Let’s get the proper understanding. 

Did you ever appear in court while you were with the. Texas Co. ? 

Colonel Exxi1s. Yes; but not representing the Texas Co., however. 

Senator McCarruy. Not representing the Texas Co. All right. 

Roughly, how many times did you appear in court? 

Colonel Exxis. Well, over a period of years, I would say 10 or 15 
times. 

Senator McCarruy. That is, from 1929; hen did you go into the 
service ? 

Colonel Exx1s. In 1942. 

Senator McCarruy. So vou appeared in court about once a year? 

Colonel Evr1s. Approximately. 

Senator McCarrry. Approximately once a year. 
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- Colonel Exxis. Most of those cases were in the forepart of my prac- 
tice, however, and were not when I went to New York. I never ap- 
peared there. 

Senator McCarruy. When did you go to New York? 

Colonel Exu1s. In 19388, as I recall. 

Senator McCarruy. From 1929 to 1938 you appeared in court maybe 
10 or 15 times, and after that you were never in court. 

Colonel Exits. That is right. 

Senator McCarruy. What type of cases did you try in court? 

Colonel Exrs. Divorces and probates. 

Senator McCarruy. So, you had no experience whatsoever in crim- 
inal law? 

Colonel Exxis. Absolutely none. 

Senator McCarruy. And knew nothing about it—and in the Army, 
the Army put you in charge of the criminal prosecution 4 

Colonel Exuis. In 1945 

Senator McCartuy. I might say 

Colonel Ex.is. I was in charge of this prosecution. 

Senator McCarruy. I might say, Ma. Chairman, it is unfortunate 
that we have got to cross-examine this defendant as vigorously as we 
have to, who has as complete a lack of knowledge of our procedure in 
this country as he has. I don’t think it is his fault, if it proves that he 
cid such a bad job as the two judges sent out claim he did, if it is proven 
that the Army report, the Harbaugh report, is correct. I don’t think 
this is the man that should be condemned. I think the Army put a 
man in charge of the criminal trials who had had no experience in that 
line whatsoever, and told him to try the cases. Perhaps he is a very 
competent tax attorney, no doubt he is. I think I should say it is 
expecting entirely too much to take a man who had never appeared 
in court in a criminal trial and put him in charge of the most impor- 
tant criminal trials we have ever had to conduct. 

Colonel Exuis. Senator, may I interrupt? I was put in charge of 
this case in 1946. I had been in the Army 4 years at that time. I was 
put in charge, I think my reputation as a trial attorney in the Army 
will stand on the record. I have no apologies to make about it. 

Senator McCarriy. I frankly think you should, Colonel, when you 
tell us it would be proper to have a mock trial, with no defense counsel 
present, and the prisoners have to defend themselves, and you think 
that is proper. It is improper. 

Colonel Exris. That is a play on words, Senator. 

Senator McCarruy. Then tell us, and this is very, very important: 
What do you consider proper or improper? Am I correct—this is 
going into the record, if you want to correct it—am I correct that you 
say it would be improper to have a mock trial if you assign the de- 
fendant a phony defense counsel, that would be improper. However, 
if you made him defend himself 

Colonel Etxis. You added that. 

Senator McCartiy. Made him defend himself before this court, 
then it would be proper ? 

Colonel Exxi1s. You added that conclusion to it. I didn’t say that, 
sir. 

Senator McCarruy. Now, you tell us, will you? 


46 MALMEDY- MASSACRE INVESTIGATION 


Colonel Exzis. This was an interrogation and it was for that pur- 
pose it was conducted. Many times IT am sure, in civil practice, the 
accused are interrogated by more than one person at a time. I have 
never participated in any, but I understand that is true. 

You are a judge and you probably have handled more criminal 
cases, and probably know better than I do, but I understand that to 
be the truth. 

Senator McCarruy. I have been a judge so long, and have tried 
enough criminal cases that it makes me rather sick down inside to 
hear you testify what you think is proper or improper. 

May I ask you this, again, and I don’t want to take all day, Mr. 
Chairman, but I think this is a very important matter, to discover his 
attitude, to find out what he knows about criminal procedure. 

Let me ask you this: Do you think it is proper to conduct a mock 
trial as a trial in which the accused thinks he is actually being tried, 
using your prosecution staff as phony judges, no defense attorney 
present, assigning him, we say, a phony defense counsel, somebody 
that is not even a defense counsel, do you think that is proper or 
improper ? 

Colonel Exxis. I answered that. 

Senator McCarruy. In order to get it straight 

Colonel Exx1s. I answered that question once. 

Senator McCarrny. So that we are sure of your answer, do you 
think that is improper ? . 

Colonel Exuis. I certainly do. J think the law will bear that out. 

Senator McCarruy. You think it is improper, and if however he 
were not asigned any defense counsel, if you get your phony judges 
behind the bench, you have your witnesses appearing, and not as- 
signed a defense counsel, but. he does feel he is being tried, would you 
say that is proper or improper ? 

’ Colonel Exris. If he felt that he was being tried, I presume that 
the conclusion would be that it would be improper. I don’t know 
they thought they were being tried. It was an entirely different 
thing; it wasn’t for that purpose; it was not to pronounce any sen- 
tence, or give any findings, but it was trying to get evidence 

Senator McCarruy. We will give you a chance to talk as much as 
you want. 

So, you think it would be improper, in either event, either with de- 
fense attorney, or without defense attorney, as long as he thought he 
was being tried, is that right ? 

Colonel Exx1s. I presume it would be so. 

Senator McCarruy. You presume it to be so? As the man in 
charge of that important trial, is it your opinion that it was proper 
or improper ? 

That is a most elementary question. Can you answer? That is a 
simple question to ask a criminal lawyer. 

Colonel Exxs. I will come back to this: The law says in some States 
it is proper to have mock trials and in others, it says it is not. 

Senator McCartuy. Forgetting about the different States, do you 
think it was proper, over in that area of Germany in which you were 
in charge—do you think it was proper or improper ? 

Colonel Exxis. Sir, the evidence under which—the rules of evidence 
under which the war crimes were tried were most liberal. 


Senator MoCartuy. In your opinion. 


MALMEDY MASSACRE INVESTIGATION 47 


Colonel Exris. No; not in my opinion. I can show you the record, 
the law. 

Senator McCarruy. I have a simple question I am asking you. 
Let me ask, forget about what happens back home, but in Europe, you 
were in charge of a very important criminal trial and I want to ask 
you some very simple questions. 

Do you think that type of mock trial is proper or improper? Are 
you willing to allow that type of mock trial to be used # 

Colonel Exxis. I think the answer to that question would be—so 
long as I let the court who weighs the evidence know how I obtained 
that confession, that is the important thing. Then, the duty is on 
them. 

I want to point out to you, sir, that the prosecution, when they are 
laying the foundation for the introduction of those confessions, they 
told the court how they were obtained, and the court weighed the 
evidence. a 

Senator McCarruy. In other words you say it would be proper to 
get a confession in any way you saw fit, so long as you let the court 
know how you got the confession ? 

Colonel Exxis. I think under the rules of evidence, it would be per- 
fectly proper. There were some things that would be repulsive to 
one individual that would not be to another. IT certainly would not 
allow a confession to be used where a man was beaten or forced under 
ae or compulsion to make a confession, I am definitely opposed 

‘to that. 

Senator McCarruy. I am glad to know that. 

Now, getting back to the mock trials, you would allow then—— 

Colonel Exxis. Where the law is conflicting on it, I think I would 
have a right to let the court decide, itself. 

Senator McCarruy. When I am talking, if you won’t talk, then I 
won't talk when you are talking. 

Colonel Exxis. If you will go along with me. 

Senator Hunvr. You might consult the chairman occasionally. 

Colonel Exxis. Pardon. 

Senator McCarruy. I am sure the chairman does not object to my 
asking a few simple questions. 

You say you think that is proper ? 

Colonel Exis. I enjoy having you ask me these questions. 

Senator McCarruy. See if I have your position correctly in mind. 
You think it is proper then, to use the mock trial if the court were 
informed, that is, the final legitimate honest court were informed that 
you used this phony court previously ? 

Colonel Exits. Under the rules of evidence which we were practicing 
under over there, I think it would be. 

Senator McCarruy. You think it would be proper. 

Colonel Exx1s. Yes. 

Senator McCartuy.. Do you feel, yourself, using different rules of 
evidence in that area than we use in the criminal procedure here at 
home, that that is proper? 

Colonel Exx1s. Most certainly; they admitted hearsay there, and you 
don’t here. 

Senator McCarry. In other words, you didn’t feel that you were 
bound by the same rules of evidence that we follow here 

Colonel Exxis. Definitely 
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Senator McCarrny. Let me finish. 

You don’t feel bound by the same rules that our Federal and State 
courts follow in this country ? 

Colonel Exxis. No, sir. That is laid down to us by SHAEF. They 
set the rules of evidence, not I. 

Senator McCarruy. Do you have copies of those rules of evidence? 

Colonel Extis. Yes, sir, I have; and that is what I wanted to show 
you. Here itis right here. This is my copy, and the only one I have, 

ease. 

‘ Senator McCarruay. SHAEF has approved the use of hearsay? 

Colonel Exris. They sure did. 

Senator McCartuy. In other words, the use of having a witness 
testify as to what someone else has said—correct ? 

Colonel Exxris. That is my understanding. 

Senator McCarruy. Is that your understanding? 

Colonel Extis. Yes. 

Senator McCarruy. That is the rule you followed ? 

Colonel Exx1s. That is the rule we followed, and that is the rule all 
those courts followed. 

Senator McCarruy. What other deviations were there? 

I assume the chairman doesn’t mind ? 

Senator Hunt. The Chairman has no objection, Senator, excepting 
I would like for the Colonel to finish his statement before we adjourn, 
if possible. 

I would like, too, Senator, to suggest this situation: That after: 
all, this hearing is not a prosecution of the witnesses before us. What 
we are attempting to do Is just get the witnesses’ statements, and then 
we will be the judge of whether they did things in the right manner or 
not. That is my interpretation of the hearings. 

Senator McCarruy. I entirely disagree. if that is the purpose of 
this hearing, to merely get the witnesses’ statements and let it drop 
at that, I am wasting my time sitting in. JI think when we have a 
witness who was in charge in that area, we should have not only the 
right but the responsibility to go into complete details as to the whole 
methods that they employed over there, what his ideas are on criminal 
law, what he felt was right, what he felt could be done, and unless we 
do that, this is a completely useless hearing. 

Unless we do that, in fact, I would definitely return to my Expendi- 
tures Committee and ask them to immediately commence an investiga- 
tion. If we are just going to hear the statements of these witnesses 
and let it rest at that, it is a waste of time and money. 

At this time, I don’t know—I don’t know whether the report of the 
Army is true or not. If it is true, something should be done about it. 
I don’t know whether the report made by the Van Roden-Simpson 
committee is true or false. If their reports are true, then the prosecu- 
tion was conducted in such a manner as to do more damage to American 
prestige than anything we could conceive of. 

If a.man is put in charge of the investigation and trials such as 
this, who has never been in court in a criminal case before, and ap- 
parently hasn’t the first conception of what—from what he testified ” 
to—as to what constitutes proper criminal procedures, we want to 
know it. Then, when we get all that information we should be able 
to recommend to the Army and Congress what steps should be taken 
to make sure that in the future the trials are properly conducted. 
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As I say, it is not a criticism of thisman. You take a young fellow 
who is a tax attorney—not the head of the staff, but a tax attorney 
for a large corporation—who had never appeared in court before 
except in clivorce cases, the Army takes him, puts him in charge, and 
I say, in charge of one of the most important criminal trials ever 


conducted anywhere. 
Senator Kerauver. Could we ask the witness how much longer his 


statement is ? 
Colonel Exx1s. Not too much longer. ; ; 
Senator Keravuver. Wouldn’t it be the solution to let him finish his 


statement and then—— 

Colonel Exxis. I am on page 7, and it goes to 15. 

Senator McCarruy. I have no objection. 

Senator Hunvr. If that is agreeable. 

Senator McCarrny. The reason I interrupted was to get an im- 
portant point. I felt that it was more important to pin that down 
at the time, rather than try to later on. 

Colonel Exris (reading) : 


No announcement of any kind was made. I do not recall that the people 
sitting behind the table ever said anything. ‘The instructions given to all con- 
cerned were to scrupulously avoid stating that a trial was being conducted, 
that no one should hold himself out as being the defense counsel, and that no 
findings or sentences would be pronounced; that it would be referred to as the 
“schnell procedure”; that I only have personal knowledge of two of these cere- 
monies being held, but I have been told that there were as many as six or seven, 
‘all of which were not successful; that the accused Hennecke, one of the two 
whom JI saw undergo the “schnell procedure,” was 28 years of age at the time 
of the trial; that my diary indicates that his “schnell procedure’ was held 
March 8, 1946, and that the date of his sworn statement taken subsequent thereto 
and used at the trial is March 18, 1948; that the other “schnell procedure” which 
I witnessed was in the case of Von Chamier, and occurred on the night of March 
20, 1946; this accused arrived from the United States by plane and was de- 
livered to the prison at Schwabische Hall, Germany, at about 2100 hours on the 
20th of March; that about 2300 hours that evening he was interrogated in my 
presence; that I sat behind a table in semidarkness—due to the fact that there 
was no ceiling light, a wall light was used; as far as I can recall I never spoke 
a word; that Corporal Cain brought the accused into the room; that Captain 
Shumaker and Mr. Thon did the interrogating; that no witnesses were used: 
that after about 10 minutes of Von Chamier stating “Nein, nein,” he admitted 
his participation in the Malmedy Massacre; that the statement he made and 
which was used in the trial was sworn to on March 21, 1946; that at the time 
of the trial Von Chamier was 30 years of age. 


I might say at that time—now I have no recollection of whether 
there were candles or a crucifix on the table in this particular so- 
called schnell procedure. I only referred to it because I referred 
to it in my diary as a matter of procedure. Otherwise, I would not 
have even mentioned it. [Reading:] 


That I do not know of an occasion, even for disciplinary reasons, where any 
of the accused were ever deprived of their food for as much as even 1 day, 
nor were any blankets withdrawn in winter or in spring that I ever heard 
about; that I do recall asking the officer in charge of the prison for the Fifty- 
Highth Armored Field Artillery to give Peiper more blankets, as he com- 
plained to me of sleeping cold; that the so-called death cells which were on the 
same floor and opposite the interrogation cells were used as a matter of con- 
venience to hold prisoners while they -were being interrogated; that they were 
never held there more than a few days at a time; that these cells were ap- 
proximately the same as the others except that the window was higher and it 
had an additional door; the bed may have been closer to the floor, but as to 
this I am no longer certain; that if there were beatings or any corporal punigsh- 
ments administered to either the accused or witnesses, I did not hear of them, 
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and I cannot believe this would have happened without my knowing of it; that 
the only tricks and ruses and so-called stratagems employed which I know 
about were those the prosecution told to the court during the presentation of the 
evidence; that I know of no instance where promises of immunity or light sen- 
tences were ever made to any of the accused or where any hopes of reward were 
ever held out to them. 

That petitioner, in paragraph 16 of his petition for writ of habeas corpus, 
gives a completely incorrect account of the suicide of Freimuth; that my 
knowledge of this event is as follows: That Freimuth committed suicide the 
night of March 6-7, 1946; that at the time he was confined alone in a cell 
in the building used exclusively for accused and witnesses of the Malmedy ° 
Massacre case; that if Freimuth was ever given the “schnell procedure” it 
never came to my attention, and if it had happened I’m sure I would have 
known of it; that the entries in my diary in connection with this event are 
as follows: 

“March 6, 1946: Harry Tone got Hans Hillig’s confession today. Perl er 
Freimuth’s confession. * * * < went with Captain —-———, M. D., 
Stuttgart to get his car. * * 

“March 7, 1946: * * * aes Freimuth hung himself last night (had 
lined American PW’s up at LaGlaise and engaged in target practice on 
them), * * *: that my recollection is not clear on all the details, but it 
is my belief that Perl and the Medical Corps captain left rather early in the 
afternoon of March 6 for Stuttgart. 


I might add that later I found out it was Captain Richter, and I 
understand he is to be called as a witness— 


and left Freimuth to finish writing his confession without supervision, and 
that he was given paper, pen, and ink to take to his cell to finish the job and 
that the confession was found in the cell the next morning by myself as I was 
called as soon as the body was found by the guards; that I have no reason to 
believe that Freimuth was ever mistreated in any way by any of the personnel 
under my command and supervision, nor by any of the guards or other admin- 
istrative personnel of IP No. 2, at Schwabische Hall. 

That I never was apprised of any occasion where forged confessions were 
ever used in'an effort to persuade accused to sign confessions; that the death 
chamber with bullet holes in the wall in which human flesh was imbedded was 
pure imagination and was a subject of ridicule even among the accused them- 
selves (see exhibit 7, a limerick which was sent to me during the trial by 
the accused Junker) ; that to the best of my knowledge and belief no accused 
was ever taken to the so-called hangman’s room and there unhooded, placed 
on a high stool, and a hangman’s rope placed around his neck; nor did the 
prosecution team suggest and allow the accused to write farewell letters to 
their parents before they would be hanged; nor did members of the prosecution 
team offer the accused the privilege of seeing a priest before death; nor were 
any threats of violence and torture ever directed toward the mothers, fathers, 
sisters, wives, and children of the accused unless they signed confessions. 

That to the best of my knowledge and belief stool pigeons were not used 
as described by petitioner in paragraph 18 of his petition for a writ of habeas 
corpus. 


I might add we did use some stool pigeons. 
Senator McCartriy. It is perfectly proper to use stool pigeons. 
Colonel Exuis (reading) : 


Exhibit C referred to by petitioner in paragraph 19 of his petition for a 
writ of habeas corpus does not correctly recite the testimony of the record 
of trial, which it purports to do; that said exhibit C purports to be testimony 
which was elicited in chronological order, whereas as a matter of fact it is 
excerpts taken from over 25 pages of record, beginning on page 675 and ending 
on page 701. 

That exhibit D referred to by petitioner in paragraph 21 of his petition for 
a writ of habeas corpus is not the correct and true order appointing the court, 
as he alleges; that I, the affiant, was the appointed trial judge advocate and 
did try the case, whereas exhibit D referred to by petitioner shows a Lt. Col. 
Granger C. Sutton as the trial judge advocate.. 

That I do not know to what the petitioner refers in paragraph 22 of his 
petition for a writ of habeas corpus, by the statement “questionable actions of 
the chief prosecutor and his staff”; that I do know that the petitioner was ap- 
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pointed chief defense counsel prior to April 11, 1946; that on that date he and 
members of his staff arrived at Schwabische Hall; that he did not make a 
reauest to interview a single accused while he was there but shortly left for 
Dachau; that on April 15, 1946, I went to Dachau to make arrangements for 
the arrival of the accused and witnesses, secure office space and billets for my 
staff, and to complete other arrangements for the trial; that I found the petitioner 
jin Dachau had made no arrangments for billets, office space, transportation, nor 
any other necessary arrangements for his staff; that I personally secured billets 
for his staff, as well as office space, typewriters, etc., and on April 20, 1946, 
turned over to him half the transportation I had assigned to me for the use of 
my staff; that I repeatedly urged him to get busy on the preparation of his 
defense, aS we were anxious to get started, as my staff were looking forward 
to early redeployment. 

That the reference by petitioner, in paragraph 28 of his petition for a writ of 
habeas corpus, to a woman allegedly murdered in Wanne, Belgium, is false and 
misleading, as there is no reference in the record of trial to any woman being 
killed at this place; that there was an unknown woman murdered in Bullingen, 
and to rebut this the petitioner produced a statement by a man whose wife had 
been killed by artillery fire, not sworn to before a priest as the petitioner 
alleges, but before one of the petitioner’s own investigators, Miles W. Rulien, P-5. 

That the alleged tampering with witnesses of the defense by the prosecution, 
as stated by petitioner in paragraph 24 in his petition for a writ of habeas corpus, 
is not true; that the facts are that at that time many war criminals in other 
cases, from other places of confinement throughout Europe, were being brought 
to Dachau; some of these were coming as a result of TWX’s sent out in the fall 
of 1945 for all members of the First SS Panzer Regiment to be sent to Zuffen- 
hausen; others from this regiment were being sent by France; that it was the 
policy of the prosecution té interrogate all members of the First SS Panzer Regi- 
ment when they arrived; that the defense did not notify the prosecution who 
their witnesses were, and it did happen that the prosecution interrogated some 
defense witnesses before the defense had an opportunity to do so; that I have 
no personal knowledge of any tampering with defense witnesses by the prosecu- 
tion; that if there was any tampering with witnesses it was on the part of the 
defense and not the prosecution. See R-2966, where accused Georg Preuss tried 
to influence the testimony of prosecution witness Kohles. 

That the incident recited by petitioner in the first paragraph of paragraph 26 
of his petition for a writ of habeas corpus is incorrect in that it is a complete 
distortion of the facts; that what actually happened was that the accused had 
been searched by the black guards and all probibited writings and communica- 
tions taken from them; that these writings were turned over to Lieutenant 
Perl by the block commander of the guard and I instructed Lieutenant Perl to 
translate them for me. 

That as to the allegations in the second paragraph of paragraph 26, it should 
be said that the wives of the accused were permitted to and did attend the 
trial; that members of the prosecution staff were sitting at the prosecution table 
and could be easily identified as the prosecution; that in many instances wives 
of the accused came to the prosecution staff requesting special privileges, but 
that to my knowledge no one on the prosecution staff ever represented himself 
to be defense counsel of the accused. 

That the allegations of petitioner in paragraph 28 of his petition for a writ 
of habeas corpus may represent the petitioner’s state of mind when he made the 
announcement in court about “the fear of the prosecutors lingers on’’; that, 
however, a day or so before this fateful announcement he asked to see me pri- 
vately, either one morning before court started or at recess; that at that time 
he evidenced concern about the unfavorable showing and impression the accused 
were making on the court and asked my advice as a friend and fellow attorney 
as to whether or not he should continue putting them on the stand; that to this 
I replied in substance and effect: “Willis, as far as I know, none of the defense 
counsel in previous cases have kept the accused off the witness stand. It seems to 
me that if I were defending one of these cases and felt my accused were guilty, 
they would only take the witness stand over my dead body, for. the reason most 
of them get mixed up in their attempts at explanations and wind up giving 
credence to their confessions”; that following this conversation, three more of 
the accused took the witness stand, all with disastrous results; that then followed 
the petitioner’s announcement that he was not putting any more of the accused 
‘on the stand. 
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That petitioner in paragraph 23 of his petition for a writ of habeas corpus 
states that when the prosecution rested, only a few days were allowed the 
defense staff to interview witnesses and plan the defense for their 74 defendants; 
that the record of trial on page 1579 recites the following: 

“PRESIDENT. The German counsel have requested a lapse of five working days 
before the defense opens its case, which request is endorsed by chief counsel for 
the defense. In order to fully serve the interests of justice, this request is 
granted by the court. Accordingly, the court is now adjourned to meet again at 
0880 hours, Monday, June 17th.” ; 

That the prosecution rested its case at 1555 hours June 7, 1946; that it is 
pointed out that the petitioner as chief defense counsel did not ask in open 
court for more than the five working days requested by German counsel; that 
as an actual fact the defense had 9 days between the time the prosecution rested 
on Friday, June 7, 1946, and the time the trial commenced again on Monday, 
June 17, 1946. : 

That the aspersions cast by the petitioner upon the character, integrity, up- 
rightness, and professional ethics of my subordinates in the investigation and 
trial of the Malmedy massacre is a matter of grave concern to me; that with the 
exception of one: War Department civilian investigator, Harry Thon, all the 
principal investigators and counsel were members of the bar of some State or 
Austria; that I personally hold them in high esteem and am pround of them 
for their accomplishments in this case; that they participated throughout with 
a strong sense of responsibility and an exhibition of devotion to duty, loyalty 
and sincerity of purpose never before nor since witnessed by me; that without 
the great spirit, enthusiasm, diligence, industry, thoroughness, intelligence, and 
team play exhibited by each and every one of the detachment, including officers, 
enlisted men, United States and Allied civilian employees, male and female, 
the announcement made by the War Department early in 1945 “that the per- 
petrators of the Malmedy massacre would be brought to justice” in my opinion 
never would have been accomplished. 

Senator McCarruy. Read that last sentence again. 

Colonel Exx1s. That is a long sentence, going back to the previous 
page. Do you want to look at it? 

enator McCarrry. If I may. 

Mr. Chairman, I have a suggestion I would like to make. I think in 
view of the tremendous import of the findings of this committee, it 
might be an excellent idea for the committee to invite some representa- 
tives of the American Bar Association to sit in as spectators, in other 
words, as amicus curiae. 

I also think it would be an excellent idea, if this Technical Manual 
for Legal and Prison Officers, Second Edition, which contains some 
rather unusual deviations from American rules of evidence and rules 
of evidence of the British law, be submitted to the American Bar 
Association with the request that they go over this and give this com- 
mittee the benefit of their thoughts on the necessity, if any, for these 
deviations from our rules of evidence. 

Senator Hunt. I see no objection at all to your request, Senator. 

The staff will attend to that, of course this volume belongs to 
Colonel Ellis. 

’ How many copies of that are available, Colonel? 

Colonel Ex.is. That is the only one I have. I brought that back 
from Europe, and it may be that the Judge Advocate General, War 
Crimes, or maybe the Civil Affairs Division has a copy, but that is the 
only copy I have. 

Senator McCarrsy. I assume you have no objection to the commit- 
tee keeping this for the time being? 

Colonel Extis. Absolutely not, but I would like to have it back at 
the conclusion of the hearings. 

Senator McCarruy. I hate to have it lost. If possible, I would like 
very much to get a copy of that. 
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Mr. Chairman, I have a letter I would like to read. 
Do you know one of the official reporters, James J. Bailey, from 


Pittsburgh, Pa. ? ; aan aS 

Colonel Exxis. The name is a little bit familiar, and that is, if you 
give me some dates and other connections. ; 

Senator McCarruy. I will give you those. His name is James J. 
Bailey, official court reporter, 536 Court House, Pittsburgh, Pa., phone 
number, Atlantic 4900. ; 

Here is the letter I got from him this morning, and I know nothing 
about this gentleman’s background, except that I have phoned and 
found that he is an official court reporter, and I had my office get in 
touch with him ‘and ask him if he would be available in case he were 
called upon to substantiate the things he sets forth in this letter. 

I will read the letter to you. 


Hon. Senator McCarruy: An article in today’s Pittsburgh Press concerning 
your demand for a stay of execution of six Nazi stormtroopers, sentenced to 
death for their part in the Malmedy massacre, prompts me, in the interests of 
American justice and fair play, to write you this letter. 

I was one of a “team” of nine, consisting of three lawyers, four so-called in- 
terpreters, another shorthand reporter and myself, who were sent from the War 
Crimes Branch, Wiesbaden, Germany, to Schwabisch Hall, Germany, where the 
SS troops were imprisoned. We arrived in Schwabisch Hall on or about Decem- 
ber 27, 1945, and I remained there until the early part of March 1946. The 
purpose of our being sent there was to obtain confessions from the prisoners 
and prepare pretrial data. During my stay at Schwabisch Hall, the entire team 
spent an average of about 8 hours per day in the prison. During my 10-weeks 
stay, I took in shorthand, through the interpreters, practically all of the so-called 
verbatim confessions of the prisoners, and typewrote at least half of the trans- 
lated long-hand statements that had been purported made by the prisoners. I 
still retain a considerable portion of my original shorthand notes. 

The methods used by these so-called interpreters to obtain these “confessions” 
were such that after a period of 10 weeks, I could stomach it no longer and re- 
quested my return to the United States. After these interpreters had “worked 
out” on these prisoners (some of whom were kids of 16 and 17 years of age), 
and softened them up and scared them into a condition where they would con- 
fess to anything, the prisoner then had a long multicolored robe thrown over 
him, and black hood pulled down over his head, and rope knotted about his 
neck, and he was marched into a cell to be interrogated by cne of the lawyers. 
I have been present in cells where there was only a small table with a black 
cloth over the top, and containing a crucifix and two candles, and when the 
prisoner was marched in, and the black hood suddenly jerked from his head, 
he fainted dead away, his nose striking the concrete cell floor, flattening his 
nose and making his face a bloody mass, and I have then seen the interpreter 
take his foot and push the prisoner over on his back, jerk him to his feet, and 
tell the American lawyer that the prisoner was faking. The lawyer would then 
proceed to interrogate him and obtain his confession, which I took down in 
Shorthand and then reduced to typewriting for the prisoner’s signature, but I 
am definitely certain that the statement which the prisoner ultimately signed 
and which was later used to help convict him at the Malmedy trial in no way 
Temotely resembled the original ‘‘confession” given in the cell. I have wit- 
nessed the use of physical force, threats of bodily harm, and even death used to 
obtain these so-called confessions. 

I have been an official court reporter for the past 28 years, in both civil and 
criminal courts, and feel that I have some knowledge of the way American 
Justice is dispensed in our American courts, and the methods used by the pre-trial 
War Crimes Branch, which was presided over by Lieutenant Colonel Ellis, who 
later, I understand, was the chief prosecuting attorney at the Malmedy trials, 
were so brutal as to be repulsive to any American with a sense of decency and 
fair play. I have no sympathy for the Germans; I have no German connections 
of any kind; my ancestors are all Irish-Americans. 'The massacre of those 80 
American soldiers at Malmedy was a dastardly crime, and the guilty I feel should 
have received the death sentence, but why make a mockery of American justice 
and pretend a fair trial, when the evidence was obtained in a manner most 
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repugnant to any true American, obtained by starvation, brutality, threats of 
bodily harm and even death, yes, and a lot of the evidence even manufactured. 
Respectfully submitted, 
James J. BaILey. 

Colonel Exits. He may have been there. I don’t recall. I will 
check this if you want, but I don’t recall the name. 

Senator McCarruy. Let me ask you this: When you stood behind 
a table, or in the corner of a room that you said was in semi-darkness, 
and watched one of these schnell procedures, as you called it, the Army 
board refers to it as a mock trial, did you feel that that was being 
properly conducted ? 

Colonel Exu1s. Yes, sir; I sure did. 

Senator McCartuy. And when you say you saw the mock trial 
through the cell door, IT believe you said—did you feel that was prop- 
erly conducted ? 

Colonel Exxis. It certainly was. 

Senator McCarrry. Let me ask you this, so we won’t misquote in 
any way: Do you feel that the Harbaugh Committee is giving us a 
true picture when they describe the mock trial on page 3 of the report? 
They say: : 

Mock trials: At the trial the prosecution admitted and the board finds in the 
evidence before it, that in certain instances, probably about 8 or 10—— 


You said two or three. 
Colonel Ex.1s. Two is all I personally know about. I understand 
there were as many as six or seven. 
Senator McCarrmy. And the board says 8 or 10, do they not? 
Colonel Exx1s. I believe my own figures are more approximately 
correct. ; 
_ Senator McCartry (continuing) : 

The use of a so-called mock trial was resorted to in an attempt to “soften up” a 
witness who was thought to be susceptible to such procedure. Those trials were 
held at Swabisch Hall in one of the cells, sometimes a small cell about 6 by 8 feet, 
Sometimes in a larger room two or three times that size. There would be a table 
covered with a black cloth on which stood a crucifix and burning candles and 
behind which sat one or more people impersonating judges. 


So far, that is correct? 

Colonel Exxrs. I don’t like the use of the word “impersonate,” but I 
presume that could be taken that way. 

Senator McCarrny. Is there any doubt in your mind whatsoever but 
what the accused thought the men behind the table were judges? 

Colonel Exx1s. I think he could reasonably come to a different con- 
clusion, but he might have come to that conclusion. 

Senator McCarruy (continuing) : 

The defendant would be brought from his cell hooded. The practice of using 
black hoods whenever a defendant was taken from his cell was universally 
employed at Swabisch Hall to prevent communication with other prisoners and 
to prevent knowledge of where he was going. Allegations that these hoods were 
blood-stained were not supported by any testimony before the board, other than 
affidavits of the petitioners. 

It that substantially true? 

Colonel Exxis. That is right. 

Senator McCarruy (continuing) : 


When the prisoner was brought into the mock-trial room sometimes other people 
were brought in who purported to testify against him. 
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Is that correct ? mre 
Colonel Ex1s. There were witnesses brought in, accusers. 
Senator McCarruy. Page 4, at the top of the page: 


There is no evidence on which the board can find that the prisoner himself was 
forced to testify at such trial. 


LT call your attention to the next sentence particularly. 


One member of the prosecution team would play the part of prosecutor, and 
another would act as a friend of the defendant. 

Is that correct 4 

Colonel Exiis. Substantially, that is correct. They would intercede 
with the prosecution, when the prosecution so-called would be accus- — 
ing him and stating the crime that he had allegedly participated in and 
the other party would then intervene and say, “You have got to give 
him a chance to tell his story.” 

Senator McCarruy. Mr. Chairman, I wonder what fraternity the 
captain is from? 

o the accused had a defense attorney or representative—a phony 
from the prosecution staff; is that right? : 

Colonel Exurs. That is right. 

Senator McCarriry. Do you think that was proper? 

Colonel Exris. Under our rules of evidence, I think that was all 
right. 

Senator McCarruy. That was? 

Colonel Exxis. I mean, there is a distinction between “I am your 
defense counsel,” and when somebody just: spontaneously gets up and 
starts intervening. . 

Senator McCarruy. Do you think he was led to believe that was 
his defense counsel ? 

Colonel Exxis. I don’t know. 

Senator McCarruy. Is that your thought? 

Colonel Exxis. I presume I could have, or—he could have come to 
that conclusion. 

Senator Hunr. May I—— 

Senator McCartuy. Let me ask: While he may not have been ac- 
‘tually told that that was the case, he had every reason to believe that 
che was taking that part—pardon me, Mr. Chairman, sorry. 

Is that correct ? ; 

Colonel Extis. In my opinion, I would not say he would be given 
every reason to believe so; no. 

Senator McCarruy. You think the Army report is wrong on that? 

Colonel Exxis. I think it is a misstatement. 

Senator Hunv. I was going to ask Colonel Ellis: Was it the inten- 
‘tion of the prosecution that the prisoner would feel that this party 
was solicitous for him and was attempting to defend him? Was it 

your intention to have the prisoner believe that? 
~ Colonel Exits. Well, what we were trying to do was get into his 
‘confidence and get him to talk. | : 

Senator Hun. Then, it was your intention. 

Colonel Exxis. Yes. 

_ Senator McCarrny. No doubt it was your intention to have him 
‘believe the defense attorney was his friend ? 
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Colonel Exxis. Not a defense attorney in the true sense. There was 
somebody there who would intercede and say, “Well, you have got to 
give this man an opportunity.” ; 

T can’t understand’ German, all this was in German, but that is what 
T understood was said. ; 

Senator McCarruy. You never tried a criminal case 

Colonel Exris. I have tried criminal cases. You are drawing the 
conclusions. 

Senator McCarruy. Don’t interrupt, please. 

Colonel Exzis. O. K. 

Senator McCarrny. The defense attorney in a criminal case is the 
man who does that, intercedes for you and protects your rights. That 
is a defense attorney, understand ? 

Colonel Extis. I understand. 

Senator McCarruty. When I say this man was led to believe this 
man was his defense attorney, I mean this was some man who was 
his friend in court, protecting his rights, looking after his rights, and 
was it your intention to have the accused believe that one of the mem- 
bers of your prosecution, one of the prosecution’s staff was his attor- 
ney and was protecting his rights? 

Colonel Exxis. No, sir; not to that extent. 

Senator McCarruy. No. 1, this friend of his, the defense attorney, 
et ay what you may, was a member of your prosecution staff, am 

right ? 

Clonal Exits. Certainly. ; 

Senator McCarrmy. And, he was to play the part of a friend of the 
defendant, is that right? . 

Colonel Exxu1s. That is right. 

Senator McCartny. It was your purpose to convince him that this 
man was his friend and was protecting his rights? ° 

Colonel Ex1is. Not protecting his rights, no. The only thing that 
this—as I understand, they would say “You have got to give him a 
chance to tell his story.” 

Senator McCarruy. Protecting one, or some of his rights, would 
you say that is correct ? 

Colonel Exxis. All right. 

Senator McCartrny. This man was his friend and was going to pro- 
tect some of his rights in court. 

Colonel Exxis. Right. 

Senator McCarruy. You concede he was completely phony, he 
was one of your prosecution staff ? 

Colonel Etxis. Certainly. 

Senator McCartuy. Do you think that was proper procedure, for- 
getting whether the accused was guilty or innocent ? 

Colonel Exxis. I think that was proper procedure. 

Senator McCarriuy. You think it was proper. 

Colonel Eris. Yes. 

Senator McCarruy. You think the whole procedure of conduct at 
the mock tria]—— 

Colonel Exxis. As a mock trial, no. I have told you, I think this is 
three times, mock trials—I don’t think so. 

Senator McCarriy. Give it a different name—why do they call it 
a “schnell procedure” ? 
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Colonel Ext1s. In German “schnell” means fast or quick. I don’t 
know what the German name for “procedure” is. 

Senator McCartuy. This is the name for “quick treatment”? 

Colonel Exuis. Whatever- you want to call it. I don’t know. I 
know “schnell” means fast. 

Senator McCarruy. Do you know whether or not the defendant 
in these cases understood, or a defendant understood that he was con- 
victed after this mock trial? 

Colonel Extis. I am certain he understood he was not convicted. 

Senator McCarruy. You are certain of that? 

Colonel Extrs. Yes. 

Senator Kzrauver. May I ask a question. 

Why is he certain ? 

Senator McCarruy. May I ask you, there is only one in examining 
the man, may I ask these two or three more questions ¢ 

Senator Kurauver. Yes. 

Senator McCarruy. You say you only knew two or three cases—you 
witnessed two cases. How are you certain that there were six or eight 
cases ? 

Colonel Exxis. Only from what I have been told. 

Senator McCarruy. Let me read you the Army report from the 
Judge Advocate General, if I may, appointed to investigate the situa- 
tion. 

- I will ask you to refer to page 4, if you will. The part you yourself 
underlined in red. 

Colonel Exris. Yes. 

. Senator McCarruy (reading): - 
_ The accused was made to understand that it was his last chance to talk—— 


Colonel Eris. I don’t see where you are reading from. 
. Senator McCarruy. Page 4. 

Colonel Exxis. Do I have the same copy ? 

Senator McCartHy (reading) : 

The accused was made to understand that it was his last chance to talk and 
undoubtedly in some cases understood he had been convicted. 

Colonel Exx1s. J don’t see that, sir. 

Senator McCarruy. Do-you have a different report? 

Colonel Exx1s. I don’t think so. 

Senator McCarruy. Here, underlined in red: 

The accused was made to, understand that it was his last chance to talk and un- 
doubtedly in some cases understood that he had been convicted. 

If that is true, do you think that is proper? 

Colonel Exxis. If he had been made to understand he was convicted, 
I don’t-think it was proper. To my knowledge, in these cases, there 
was never any findings.or sentences, there was no reason—I know of 
no reason why the accused would ever believe he was convicted—cer- 

‘tainly not in the two I witnessed. 
_ Senator McCarruy. I understand you never raised your voice 
against these mock trials. 

No. 2, the Army report says that the ration tickets, ration allowances 
were taken from the families of the accused, I assume until they con- 
fessed. 

Colonel Exxis. That is definitely not true. 
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Senator McCarrny. You are sure of that, sure the Army report is 
wrong on that? 

Colonel Exuis. Positive. 

I have never heard of such a thing, or never had until I read this. 
T cannot recall; that was never mentioned. If it came up in the trial, 
I have completely forgotten about it. 

Senator McCarruy. Now, referring also to the wives of the accused, 
the report also points out that the prosecution staff would take the 
wives to the officers’ club; it doesn’t mention buying them liquor, but - 
will you tell me what happened after they got there? 

Colonel Exxis. I wasn’t present. I know what happened on one 
occasion, between the findings and sentences, where two of my staff 
took three or four wives of the accused down to the officers’ club and 
were there for, I don’t know, I wasn’t there, it was 2 or 8 hours, and I 
was at Wiesbaden when it was reported to me, rather, it was reported 
to me when I came back. 

Senator McCarruy. The Army report doesn’t refer to one time, 
does it? 

Colonel Exris. That is the only time I ever heard anything of it. 

Senator McCarruy. Did you ever check into it? 

Colonel Exuis. I never had occasion to have it come to my attention 
until then. One was one of the men who took part in it, and was with 
another man, who was with the wives, one was returned to the States, 
and the other was given some disciplinary punishment. I don’t know, 
both were civilians. 

Senator McCarruy. You do consider it highly improper? 

Colonel Extis. Reprehensible. 

Senator McCarruy. Let me finish. 

You consider it highly improper for the prosecution to take the 
wives of the accused out? 

Colonel Exxr1s. Certainly, but I want it understood that this hap- 
pened between the findings and the sentence. There was a period of 
4 or 5 days in which the court was recessed and this happened during 
that time. 

Senator McCarruy. Does it make any difference when it happened ? 

Colonel Exxis. It makes a lot of difference, if they were taken to get 
evidence to use in the trial, I would say that would be terrible, most 
reprehensible conduct; but this happened at a different time, the trial 
part was over and the evidence was in. 

Senator McCartuy. The Army report says that physical force was 
used; is that correct? 

Colonel Extis. I don’t think so. 

Senator McCarruy. You don’t think so? 

Colonel Exits. I never saw any instance of it. 

Senator McCarty. I know you didn’t—ne matter about what you 
say 

Colonel Exuis. I never saw any accused who ever told me that 
they had been injured, beaten, mistreated in any way while I was at 
Schwabisch Hall, and prior to the time that I was called to the meet- 
ing in Wiesbaden, I never had any information that there was even 
any allegation as to that. 

Senator McCarruy. When the Van Roden-Simpson committee 
made the report, you were aware of this whole allegation? 

Colonel Exxis. That was in 1948. 
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Senator McCarruy. I may not be correctly quoting from the Van 
- Roden report, because I don’t have it with me, butas I recall that report 
was to the effect that many accused came into court with their teeth 
broken out. 

Colonel Eziis. Utterly ridiculous. 

Senator McCarruy. You understand that Simpson and Van Roden 
were two men picked, I believe, by Secretary Royall 

Colonel Extis. I do. 

Senator McCarriy. Let me finish. The President was the one 
that signed the order and considered that they were getting the 
two most competent judges in the country. 

Colonel Ex1ss. I understand that perfectly. 

Senator McCarruy. You say that they were lying when they say 
the accused had teeth kicked out? 

‘Colonel Exxts. I don’t say that they were lying, but whoever told 
that to them was. 

Senator McCarruy. They didn’t repeat that as hearsay. 

Colonel Etris. Senator McCarthy, have you seen the list of wit- 
nesses attached to that report ? 

Senator McCarruy. I am asking you whether or not that part of 
the report is true. 

Colonel Exuis. I am telling you it is not true. 

Senator McCarruy. All right. 

Colonel Exxis. But, I would like to ask if you have seen the list of 
witnesses attached to that report. : 

Senator McCartuy. I know there is a list. 

Colonel Exxis. Do you know that not one of those is anyone that 
would know, other than hearsay knowledge? 

Senator McCarruy. I don’t know that. 

Colonel Exr1s. That is the truth. 

Senator McCarry. You don’t think that Mr. Van Roden and Mr. 
Simpson would issuie.a report based on hearsay? They are competent 
judges, to the best of my knowledge, and I think they were picked 
by Secretary Royall because they were competent. 

Let me ask you this: To your knowledge, do you know that the 
defense attorney who was finally appointed had difficulty in persuad- 
ing the accused that he was not another phony defense attorney in the 
actual trial? In other words, after the accused had had the expe- 
rience of having one of your’staff doublecross him, say “I am your 
friend, your pal, and defending you in this mock trial,” after it was 
over, say “Ha ha, that’s a big joke, you are not to hang.” 

Colonel Exuis. I don’t believe that. 

Senator McCartuy. In the real trial, are you aware of the fact that 
the defense attorney then said to the accused—then had difficulty in 
convincing the accused that he was a bona fide defense attorney ? 

Colonel Exxis. I understand he made that allegation. 

Senator McCarruy. Do you understand that? 

“Colonel Exsis. I understand he made that allegation. 

Senator McCarruy. Forget about the allegation. What is your. 
opinion? You were in charge. 

Colonel Extis. I wasn’t present when he interviewed the accused, I- 
don’t know what he told them. 
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Senator McCarruy. Your job was to see that the guilty were con- 
victed, that the accused did have a fair trial. Is it your opinion that 
the defense attorney who was appointed had difficulty often in per- 
suading the accused that he was actually an attorney for him? 

Colonel Ex.is. I have no basis on which to base the opinion, other 
than the allegation. 

Senator McCarruy. You don’t know, either way “yes” or “no”? 

Colonel Exits. I don’t know, either way, “yes” or “no.” 

Senator McCartnuy. The Army report says that is the situation, you 
can’t question it, is that right? 

Colonel Exxt1s. At this time I can’t. I might later. 

Senator McCarruy. If I may read from the Army defense counsel, 
a whole paragraph on page 4: 

This procedure has a further bearing on the preparation of the case when it 
really came to trial. 

Colonel Exits. Just a moment. 

Senator McCarruy. Page 4. 

Colonel Exx1s. Where abouts? 

Senator McCarruy. Numbered 15.’ 

This procedure— 
referring back to the defense attorney— 
has a further bearing on the preparation of the case when it really came to trial. 
Defense counsel appointed for the accused found difficulty in getting the confi- 
dence of the defendants because of their experience with the mock trials, but if. 
appeared that such difficulty was overcome after the first 2 or 3 days. 

You. cannot question that statement, I assume? 

Colonel Exzis. I had no question on it at that time. Ihave no idea,’ 

Senator McCarruy. When you were in charge of that matter, realiz- 
ing that you were dealing with not only the life and death of a number 
of men, that is not the poor Americans that were killed, but you real- 
ized that you were representing Amerians. And American prestige 
would suffer tremendously if they didn’t get a trial and were not 
properly convicted, as they were over in the Pacific—didn’t you think 
it was important that you check these matters and see what effect the 
mock trials had on the defense attorney later? Didn’t you go into that? 

Colonel Exxis. I had no occasion to ever question that particular 
phase of it. . 

Senator McCarruy. Are you in the Reserves? 

Colonel Extrs. No, sir. 

Senator McCarruy. How long have you been in the Army ? 

Colonel Exxis. Since June 25, 1942. 

Senator McCarruy. You are a Regular? 

Colonel Exxu1s. Iam. I was integrated in 1946. 

Senator McCarruy. What kind of work do you do? 

Colonel Exxis. Assistant staff, Judge Advocate General. 

Senator McCarruy. In the Judge Advocate’s office, yet? 

Colonel Exzis. I am, sir; and I would like to put on the record, 
if you will permit me to, I have tried a great many general courts 
martial, both on the prosecution and defense, and all of them: 
successfully. 

Senator McCartuy. Successful in getting convictions. 

Colonel Exuis. Yes, and in an honorable way, sir. 
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Senator McCarruy. I would say you had been eminently success- 
ful. I understand you have 73 defendants in the Malmedy cases, 
and that you convicted 72. The only reason you didn’t convict the 
seventy-third is because he couldn’t be convicted, he was dead. 

Colonel Exxis. That is a misstatement of fact. 

Senator McCarruy. How many of them were there? 

Colonel Ertis. Seventy-four. One was withdrawn at the time of 
the final argument, on the direction of headquarters USFET, and 
turned over to the French, because he was an Alsatian, and the 
other. 

Senator McCarruy. That left 73? 

Colonel Exx1s. The other 73 were convicted. 

Senator McCarruy. One was not convicted. 

Colonel Eris. He wasn’t ever tried. 

Senator McCarruy. So all you charged with the crime, and put the 
tag on, you convicted except the one turned back to France, and one 
who committed suicide? 

Colonel Exxis. He wasn’t tried, the one you are talking about who 
committed suicide, the one you interrogated me about : 

Senator McCarrnry. I don’t want to spoil your record at all. 

Colonel Exxis. You are trying pretty hard to. 

Senator McCarty. In other words, you didn’t lose one. You won 
all of them and think you could have convicted the other chap if he 
hadn’t died, if you had continued ? 

Colonel Extis. I don’t know. I don’t know if we could have con- 
victed on that because his case was not complete. 

Senator McCartruy. Mr. Chairman, I don’t want to take all of the 
comimittee’s time. 

Senator Hunt. I want to ask a few questions. 

Senator Krravver. Go on, go ahead. 

Senator McCarruy. Let me ask you one other thing. . Do you know 
who prepard the rules of evidence that were sent to you? 

Colonel Exxis. No, sir. It states in the book—I don’t know what it 
says. This was approved, as I recall, from SHAEF. 

Senator McCarruy. And can you tell me in what way they dif- 
ped from the rules of evidence—you have tried no criminal cases 

ere? 

Colonel Exx1s. No. 

Senator McCarruy. Tried none in this country? 

Colonel Exxis. No. 

Senator McCarruy. You told me a minute ago—— 

Colonel Exxis. I didn’t. 
aes McCartruy. You haven’t tried a single criminal case in civil 
1Te ¢ 

Colonel Exxis. No, sir. 

Senator McCarrny. Never tried a criminal case ? 

Colonel Exxis. No. 

Senator McCarry. So then you cannot tell us in what way the 
rules of evidence you followed there, differed from the rules in this 
country ? 

_ Colonel Exxis. I might be able to. I don’t believe it’s appropriate 
in this hearing. 
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Senator McCartuy. Yes, that is one of the things we want, in what 
way your rules of evidence differ, if you know, that is one of the im- 
portant things. You may not understand the purpose. It is to try 
to recommend to whoever made those rules, any changes we think are 
necessary in the court procedure you followed—if you followed an 
improper procedure, we want to make sure it is never done again. 
If you have rules of evidence that differ from our rules of evidence 
that we have, tested for a long time, that come down today from the 
old English law—understand, if you made a radical departure, I would — 
like to Inow to what extent. ; 

Colonel Eris. They are in the book, that is all I can tell you. 

Senator McCarruy. Do you know enough about our rules of evi- 
dence in Federal courts and the State courts covering criminal cases 
so that you have any idea as to how they differ? 

ae Exxis. Generally, I presume... I haven’t made any study 
of it. ; 
Senator McCarrny. I don’t want to ask you any questions—I know 
you were a tax attorney and never tried criminal cases, so I don’t want 
to embarrass you, but I would like to know if you know sufficient 
about the rules of evidence in criminal cases in this country so that 
you can give us some idea as to the difference-—— 

Colonel Ex11s. Am I taking a bar examination? 

Senator McCarruy. Pardon? 

Colonel Exx1s. Am I taking a bar examination ? 

Senator McCarty. It is much more important than the bar exam- 
ination. You are the one man who can give things a fairly clear 
picture, if you want to, as to how we meted out justice. 

Colonel Exx1s. I followed the rules as laid down in the handbook. 

Senator McCarrary. Do you know—— ‘ 

Colonel Extis. What? 

Senator McCarruy. Do you know to what extent those rules of 
evidence differ from the rules of evidence here? 

Colonel Ex1zas. My understanding is they differed to a considerable 
degree. 

Senator McCarruy. In what particular specification ? 

Colonel Exuis. Hearsay—primarily as to hearsay evidence, is my 
recollection now; but I have not looked into the matter definitely for 
some time time. 

Senator McCartuy. So now then, one final question—your testi- 
mony is today that as far as you know there was no physical violence 
used whatsoever on these defendants? 

Colonel Ex1is. None came to my attention up to the time I came 
to Wiesbaden, I think on about the 26th or 27th or 28th of April 1946. 

Senator McCarruy. As of today can you tell us whether in your 
opinion there was any physical violence of any kind used upon any of 
the accused ? : 

Colonel Exz1as. In my opinion—none. 

Senator McCarruy. No physical violence whatsoever ? 

Colonel Ex1is. None whatsoever. 

Senator McCarruy. The only thing that you agree with, insofar 
as the Army report is concerned, the Van Roden-Simpson commit- 
tee’s report, is in the use of mock trials. 

Colonel Ex1is. The way I answered it; yes. 
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Senator McCarruy. You knew they were being conducted and 
took no steps to have that knocked out? 

Colonel Exxis. That is right. 

Senator McCarruy. I have no further questions. 

Colonel Exsis. I would like to answer that in that case, though, 
they were not successful so we just didn’t proceed with it. 

Senator McCartruy. Thank you. 

Senator Hunt. Senator Kefauver, do you have any questions? 

Senator Krrauver. I would like to ask unanimous consent of the 
subcommittee to have page 8 of the preface or foreword of Technical 
Manual for Legal and Prison Officers, second edition, printed as a 
part of the record in the appendix, and also I think it would be use- 
ful, Mr. Chairman, to have the Rules of Procedure in Military Gov- 
ernment Courts, beginning on page 33 and ending on page 48, printed 
in the appendix. This shows the difference in rules of procedure and 
evidence. 

(Exhibit E, the preface referred to, and the Rules of Procedure in 
Military Government Courts, exhibit F, will be found in the ap- 
pendix attached hereinafter.) 

Senator Kerauver. As I understand, Colonel Ellis, all of this pro- 
cedure was under your jurisdiction ? 

Colonel Exits. The trials, you mean, and the investigations? 

Senator Keravver. Yes. 

Colonel Extis. Yes, sir. 

Senator Krrauver. How many members of the staff did you have? 

Colonel Extras. Well, the trials had six counsel for the prosecu- 
tion—this is at the trial I am speaking of. 

And there were three who were referred to as check interpreters, 
and then there was a clerical staff of translators of two or three more, 

Now, at Schwabish Hall 

Senator Krravver. That is sufficient. 

Did you receive any special orders for the conduct of these pro- 
ceedings, from SHEAF, or 

Colonel Exxis. You are referring to the investigation ? 

Senator Kerauver. Yes. 

Colonel Exirs. Just normal procedure, for which there was a printed, 
instruction to investigating officers. : 

Senator Kerauver. In view of the publicity, and the awfulness of 
the massacre, at that time did you receive any special orders in addi- 
tion to your regular instructions? 

Colonel Exuis. Well, I can’t answer that in a “yes” or “no” way. In 
this case, the only special instructions I can recall now is that there 
was considerable urgency to bring this case to trial. We started out 
with only the First Army IG report on it, which referred to the 
probability, as I recall, of certain units that might have been in that 
area, and there was a slip of paper with the name of Briesemeister on 
it, which he had given to some Belgian there at the crossroads. He 
fired a couple of rounds into the house and the Belgian came out and 
protested, and he wrote his name on a piece of paper and said, “Take 
this to my colonel and he will pay you.” 

That was the only indication we had of who might have been there. 
That was after the crossroads—in the afternoon. And that was the 
first real definite lead as to who was there. That is the definite instruic- 
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tions, we had no written ones, other than it was just staff talk in war 
crimes that this case was urgent, that we should bring it to trial as soon 
as possible, and we gave it priority. 

Senator Kerauver. To correlate the time, what was the time of the 
Investigation, March: 

Colonel Exuts. Sir, the investigation originally started by Major 
Fanton, was in May or June 1945. Our headquarters were still at 
Paris. Of course, it was a matter of readin 

Senator Kzerauver. What was VE-day? | 

Colonel Etxis. May 8, °45. I carried on to the best of my recollec- 
tion until August. : 

Lieutenant Higgenbotham, who had been captured by Phifer, went 
down to the prison camps around Munich, and in Bavaria and Austria, 
where this division’s remnants were in captivity, to see whether he 
could identify any of these SS people. There was a driver and maybe 
an interpreter or two that went along on that trip, but I don’t recall 
the details. 

Senator Kmrauver. But at the time we were still in active war—be- 
fore VG-day, when these interrogations took place, inquisitions took 

lace ? 
d Colonel Exits. I don’t recall. 

Senator Knrauver. You read a note as to the time you sat. 

Colonel Exxts. It is my recollection that all the confessions that 
were taken, other than maybe one or two, or perhaps three, from 
Phifer or Dietrich were taken beginning late i December 7°45 up 
through January, February, and the bulk of them in March and April 
1946, that is, to the best of my recollection. I think the trial record 
would be the best place to get that. 

Senator Keravver. And what time intervened between the time of 
the taking of the confessions and the presentation of the cases to court ? 

Colonel Etris. Well, let’s see. I would say we concluded the investi- 
gation, when we left Swabisch Hall, which was in—the last prisoners 
were moved out, as I recall, the 19th of April 1946, the trial started 
the 16th of May 1946 and there was a space of four or five—— 

Senator Keravver. What judges sat on the court? 

Colonel] Exxis. General Dalby was present, Colonel Rosenfeld was 
law member, Colonel Condor, and if I may refer or refresh my 
memory, I think the order appointing the court is attached here 
{indicating ]. 

Well, I don’t seem to have an order here appointing the court. 

Senator Krrauver. For the record, VE-day, I am informed, was 
May 7, 1945. 

Colonel Eris. I thought that was a copy of the order attached here. 

Senator Kerauver. That is all right, Colonel Ellis. 

Just one further question: When Judges Simpson, of Texas, and Van 
Roden, of Pennsylvania, made their investigations, did they call you? 

Colonel Exxis. No. 

Senator Kurauver. Do you know why? 

Colonel Exits. No, sir. 

Senator Keratuvrer. Were you in communication with them ? 

Colonel Exxis. No, sir. . 

Senator Keravuver. Do you know if they interrogated the judges 
that held the hearings ? 
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Colonel Extis. I believe they interrogated Colonel Rosenfeld. I 
believe his name appears on the list of witnesses. He was the law 
member. : 

Senator Kreratver. Do you know why they didn’t ask for your 
statement ? 

Colonel Ex.xts. No, sir. 

Senator Krrauver. Did you have this file available at that time? 

Colonel Etsis. This was prepared and the original was with, or is 
‘with the Clay report, and filed in October or early November 1948, 
I believe. 

J want to clear something up for the record. I have written a letter 
to Judge Simpson, after I got this newspaper clipping out of the 

ress. 

Senator Krrauver. What is it? What is the date of your letter? 

Colonel Exits. Well, about March 23, 1949. 

Senator Krravver. Is the letter confidential ? 

Colonel Exris. No; it is not. I don’t believe I have a copy, but I 
have it in my hotel room. 

Senator Krrauver. Could we ask the witness to file it? 

Senator Hunr. Yes. 

Senator Krrauver. And also the reply you received from him ? 

Colonel Exx1s. I certainly would. 

‘Senator Krravuver. What did he say, generally ? 

Colonel Ennis. Substantially, it is in the Dallas Morning News here 
[indicating]. He here says that Van Roden is doing us a disservice 
by those inordinate statements. He cited the report saying that the 
investigation showed no evidence of any systematic or widespread 
methods to get confessions. ‘The Commission reported that essentially 
fair trials were conducted, and he goes on here and says—I think 
that is about all he said, in the letter that 

Senator Krrauver. Colonel Ellis, you said a few minutes ago that 
Judge Simpson, his committee, interrogated no one or filed no state- 
‘ments of people who had any first-hand information. 

Colonel Exxis. Based on the list of witnesses that 1s attached to 
their report. I went over that, and I can find no name that I know 
of that has any evidence, or any information, other than hearsay. 

Senator Krrauver. You mean none of your staff? 

Colonel Exxis. None of my staff; that is right. 

Senator Kerauver. That is all, Mr. Chairman. 

Senator McCarruy. Just one question, in connection with the Simp- 
son matter. 

As to the defense attorney, was he kept, under guard ? 

Colonel Eris. The defense attorney ? 

_ Senator McCarry. Yes. 
Colonel Exxts. No. 
Senator McCartiy. Was there any case where two MP’s were 
' assigned to a defense attorney ? 

Colonel Exits. Not tomy knowledge. I think Colonel Corbin could 
answer that better than I could. 

‘Senator McCartuy. In the courtroom, where the trial was being 
held, were the defense attorneys allowed to sit and discuss the matters: 
with the accused and the witnesses? ; 

' “ Colonel Exits. By all means. 
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Senator McCarruy. In all cases? 

Colonel Exzis. I never saw any attempt at anything of that nature 
whatsoever. , 

Senator McCarruy. You are sure of that? 

Colonel Exris. If it happened, I had not knowledge of it. I saw 
nothing that would indicate it. 

Senator McCarruy. Mr. Chairman, I would like to ask that this 
court reporter be subpenaed to come down and testify. I know noth- 
ing about him except that apparently he is one official court reporter . 
of the courts of Pittsburgh. He took the shorthand notes of all the 
confessions that were made. He makes some rather serious charges 
and says the later confessions signed differ from the confessions he 
took down in his shorthand notes, and things like that. 

This need not be on the record. 

(Discussion off the record for a short period of time.) 

Senator McCartuy. He was one of the boys who was there. I 
would like to ask the Chair to either send for him, by subpena, or 
request him to come down. 

Senator Hunt. The staff will be asked to do that. 

I would like to get your wishes, Senator, with reference to further 
questioning at this time, or recessing and asking Colonel Ellis to 
come back for questioning at the next session. 

Senator Kerauver. Do we have other witnesses who are here to 
testify today ? 

Senator Hunt. Yes; but if I.may answer my own question for 
you, I would like to be on the floor today. 

Senator Knrauver. I want to be on the floor, too. 

Senator Hunt. I do want to take 3 or 4 minutes to ask Colonel 
Ellis some questions, if I may, at this point. 

Colonel, what school did you graduate from? 

Colonel Exxis. I took law. at the University of Idaho; and took 
graduate work at the University of Southern California. 

I had some other courses, too; but not in law. I don’t think they 
are particularly important. 

Senator Hunr. If you care to state to the committee—were you 
well up near the top of your class, or not? 

Colonel Exxis. Sir, I do not know.. 

Senator Hunr. You do not know about your grades. 

How many States do you have a license to practice in ? 

Colonel Exx1s, Three. 

Senator Hunt. What are they? 

Colonel Exxis. Idaho, California, and New York. 

Senator Hunt. You were with the Texas Co. how long? 

Colonel Extis. Thirteen years. 

Senator Hunt. Did you progress to any degree with your work 
while you were with them? 

Colonel Exzis. I started out as a shipping clerk and became tax 
attorney and they moved me from Calitornin, Los Angeles, to New 
York in 1938. 

Senator Hunz. Let me ask you a question with reference to the 
average age of those who were tried in this case. 

Did the age of 15 or 16 predominate, or were the ages mixed ? 

Colonel Exsis. As I recall, at the time of the commission of the 
offenses, alleged offenses, there was one who was 16 years of age. They 
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ranged on up from there, up to Dietrich, who I believe was 54. Of 
course, he was commanding general of the Sixth Army. Most of 
them were, I would say, between the ages of 20 and 30. That is prob- 
ably just a shade younger than our ordinary unit, in the American 
Army, because the large losses that Germany had sustained—that 
is al] in the record of the trial and can be readily ascertained. 

Senator Hunv. There.is no question but what they were members 
of the SS troops? 

Colonel Exxis. Everyone, I am sure, admitted at the beginning of 
the trial, when questioned by the court—admitted they were members 
of the SS. 

Senator Hunt. As I understand, these war crimes had no procedure 
guidance of any kind by any precedents. It was the first time that 
we in the United States ever had such a thing as a war crimes trial; 
is that correct ? 

Colonel Exuis. That is my understanding. 

Senator Hunr. You therefore had no rules of procedure to go by, 
that you may have gotten familiar with during your law practice? 

Colonel Eris. Absolutely none, sir. This was the—not the first 
war crimes case tried, though. 

Senator Hunt. But following this war, it was the first time. 

Colonel Exxis. When there had been probably 15 or 20 prior trials 
by the War Crimes Branch at that time. 

Senator Hunr. Were you conscious of a great public opinion in 
the United States for this prosecution to proceed ? 

Colonel Ex1is. I most certainly was; yes, sir. 

Senator Huw. Let me ask you one more question. In event you 
were faced with the same situation again, would your procedure be 
likewise ? 

Colonel Exxrs. With one exception. 

Senator Hunt. And that is what? 

Colonel Eris. Due to the criticism on the Schnell procedings, I 
certainly would not have them again; but otherwise I have not one 
thing to apologize for. I think that our procedures were fair, and they 
were just and according to the standards that were set up. 

Senator Hunr. Anything else, Senator? 

Senator Kerauver. I want to ask this question: What do you think 
the outcome of the trials would have been without the Schnell 
proceedings ? 

oo Exxis. It would not have made any difference on them at 
all, 

Senator Kuravver. Why? 

Colonel Exrzs. We didn’t get any evidence, practically none from 
them. If I recall correctly, in the case of this one fellow Hennecke, 
his statement was not even taken—or his confession—until several 

days later; and in the case of this Von Chamier I told you about, we 

already had the evidence on him. It was just a matter of his con- 
fession—getting his confession. He could have been tried without 
his confession. 

Senator Krracuver. So your opinion is, the confessions you got 
through these preliminary trials, or mock trials, or whatever they 
may have been called, didn’t really affect the outcome of the cases? 

Colonel Exxis. Not one bit.. 
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- Senator Kerauver. Well, the confessions, some of them, were ad- 
mitted, nevertheless. ome: 

Colonel Exuis. There was evidence. You have disregarded any- 
thing we have obtained, and still convicted them. 

Senator Keravver. Did you finally get—— 

Colonel Exuis. Also, we were allowed to use the statements of co- 
accuseds. 

Senator Kerauver. One identified the other as having participated? 

Colonel Ex1zas. That is right. 

Senator McCarrny. That is the most important part of the whole 
matter, I believe, Senator Kefauver. It is a question of whether or 
not—not so much a matter of the confession; but if the report of the 
Van Roden-Simpson Committee is true, and I frankly don’t know 
whether it is or not, then they would use the Schnell procedure in 
varying forms on the different accuseds and not only get them to 
sign a confession but also sign the desired statement implicating the 
others accussed, that it was then a cross-procedure. 

In other words, if you had six mock trials, and you got confessions 
from all six, and also statements implicating the other five, it isn’t 
merely a question of him improperly getting a confession, but im- 
properly getting a statement, so that does become, I think, extremely 
important. 

Senator Krravver. Yes, it does. I appreciate that. 

So, then, does the record show who formulated the Code for Mili- 
tary Trials? 

Senator Hunt. Not to my knowledge. 

Mr. Cuampnrs. It does not, sir. 

Senator Krravuver. Do you know, Colonel Ellis? 

ae Exzis. I would say not. I would have to look at the. 
record. 

Senator Knrauver. I notice the explanation of the foreword here 
is by Lt. Gen. A. KE. Grasett. 

Is he still in the service? 

Colonel Exxis. No, sir; he is just a name to me, 

Senator Krravuver. Where did you take your military justice course, 
at Chicago, or—— 

Colonel Etxis. Well, I went in the service as an Air Forces lieuten- 
ant, and went to OTS at Miami Beach. J remained there and taught 
military law and justice, and international law, for 6 or 7 months. 

From there I went to the staff of the Judge Advocate’s office, basic 
training center No. 7 at Atlantic City, for 214 months. ; 

From there I was shipped to India and was with the—I think that 
was the Tenth Air Force Judge Advocate’s Office, and then there was 
a split-up of command and I am not definitely sure, but I was then 
either with the Air Service Command or headquarters, Army Air 
Force. Anyway, our office had the court-martial jurisdiction before us 
of both the Army Air Forces and the Air Service Command. 

Then there was another shift in there, and I think I was assigned’ 
definitely to headquarters, Army Air Forces. 

In 1945 I was returned home. No; it was in December 1944, I was 
returned home, and sent to the Judge Advocate’s School at Ann Arbor - 
which, as I recall, must have been for only about a 2-month course. 

Then I went out to the west coast and was with the Ninth Service 
Command—No; I didn’t go to the Ninth Service Command, but to San 
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Francisco Port of Embarkation, came back, and was sent to Europe 
for 8 years, when I was in war crimes. 

Senator Knrauver. Mr. Chairman, I assume we will have testimony 
to show how these rules were constituted and whether there is any 
basis for similar rules in force by any other countries—the British or 
French. 

Senator Hunt. We will ask the staff to get the information for us. 

Senator Krerauver. From a summary examination of the rules of 
evidence and procedure, it is entirely different. 

Senator McCarruy. It is rather. unusual. 

Senator Kerauver. I notice article IL, subsection 5-——I think this is 
a, case of unusual court-martial proceedings where it says: 

Every issue shall be determined by a majority of the votes of the members 
of the court as then constituted, except that a two-thirds vote shall be required 
for a sentence of death. 

I think the committee could do a good service, as Senator McCarthy 
has said, in examining this. 

Senator McCarruy. I would like to ask just this one question so 
the record will be complete in this. 

How long were you a shipping clerk after you left law school, be- 
fore you started practicing as a tax attorney ? 

Colonel Enis. I didn’t stay over 2 daysasashipping clerk. I think 
I left law school in rather straitened circumstances and I needed 
money to eat on, and I was right happy to get the clerk’s job for 2 
days there. 

Senator McCarruy. I merely wanted to know for how long before 
you started to practice law. 

Colonel Exris. Well, I think inside of a year or 18 months, or within 
2 years, Tam certain—well, I can tell you: When did the Federal gaso- 
line and lubricating oil tax become effective? Whatever that date 
was—I was put in charge of that. 

Senator McCarriry. I think that was in 1981. 

In the meantime you worked for the same company, but worked in a 
capacity other than that of attorney ? 

Colonel Exris. That is right. 

Senator McCarray. I wasn’t criticizing—I just wanted to know 
how long you had practiced law. 

The Cuatrman. The subeommittee will stand in recess until oa iday 
morning at 10 o’clock. 

(Whereupon, at 12 o’clock noon, the committee stood in recess until 
Friday, April 22, 1949, at 10 0 ‘clock a. m. ) 
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FRIDAY, APRIL 22, 1949 


Unrrep States SENATE, 
SvuscoMMITrEr oF THE CoMMITTEE ON ARMED SERVICES, 


Washington, D.C. 


The subcommittee met, pursuant to call, at 10 a. m., in the commit- 
tee room, room 212, Senate Office Building, Senator Raymond E. Bald- 
win (chairman) presiding. 

Present: Senators Baldwin (chairman) and Hunt. 

Also present : Senators Tydings and McCarthy, and Mr. J. M. Cham- 
bers, on the staff of the committee. 

Senator Batpwrn. The meeting will come to order. Please see 
that the doors are closed. 

The first witness that we have today is Col. John M. Raymond. 

Colonel Raymond, will you give us your full name and address, 

lease ? , 
i Colonel Raymonp. John M. Raymond, 4533 Lowell Street NW., 
here in Washington. 

Senator Barpwin. Are you presently an officer in the Army ? 

Colonel Raymonn. No. I retired from the Army. 

Senator Barpwin. And were you one of the men who made an in- 
vestigation into the Malmedy trials? 

Colonel Raymonp. That is right. 

Senator Barpwin. And at that time were you an officer in the Army ? 

Colonel Raymonp. Yes, sir. 

Senator Batpwin. In what department? 

Colonel Raymonp. I was a colonel on the General Staff Corps, and 
at that time I was Director of the Legal Division of the Office of Mili- 
tary Government in Germany, and legal adviser to General Clay. 

Senator Barpwin. How long had you been in the Army? 

Colonel Raymonn. I had been in, on this tour of active duty, since 
1940. J had been a reserve officer for a good many years. 

Senator Barpwin. Are you a veteran of World War I? 

Colonel Raymonn. Yes, sir. 

Senator Barpwrw. What was your business or profession before 
you went into the Army? 

Colonel Raymonp. I was a practicing attorney in Boston. I prac- 
ticed there for about 20 years. 

Senator Banpwin. All right, sir. 

Now, before you testify, may I administer an oath? 

Do you solemnly swear that the testimony you shall give in the mat- 
ter now in question shall be the truth, the whole truth, and nothing 
but the truth, to the best of your knowledge, information, and belief, 
so help you God? 


Colonel Raymonp. I do. 
71 
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TESTIMONY OF COL. JOHN M. RAYMOND, UNITED STATES ARMY 
(RETIRED) 


Senator Batpwin. Do you have a prepared statement ? 

Colonel Raymonp. There is one point I would like to clear up. 
Apparently there has been some mistake here as to the nature of our 
investigation. 

I say “our investigation,” the investigation of the board of which 
I was the chairman. 

May I see the exhibits of our report for a moment ? 

Mr. Cuamerrs. These are all [passing documents to the witness]. 

Colonel Raymonv. This is what I want. 

On the 18th of August in 1947, by command of General Clay, a 
board was set up in the European command known as the Adminis- 
tration of Justice Review Board. That was established by general 
order headquarters, European command. It consisted of the Director 
of the Legal Division of OMGUS, Judge Advocate of European Com- 
mand, and the Adviser to the Military Governor for Governmental 
Affairs; and, it was set up to investigate and report on any complaints 
received regarding administration of justice in the European 
Command. 

Now, from time to time after that, various matters weer referred to 
that board, in this particular matter of the Malmedy case was referred 
to the board by order of General Clay dated May 28, 1948, so that the 
board was not established particularly for this case, but was a stand- 
ing board in the theater, and this case was merely referred to it as 
being within its sphere. 

At that time, the board consisted of myself as chairman and General 
' Harbaugh, then Colonel Harbaugh, who was the judge advocate of the 
European command; and Dr. Carl Freiderich, who was the adviser 
on governmental affairs, and who is now back at Harvard University, 
where he is a professor. 

Senator Batpwin. May I ask, is he a professor of law, or was he? 

Colonel Raymonpv. He is not a professor of law, but he is a lawyer. 

Senator Batpwin. I see. Thank you. 

Colonel Raymonp. And that board met on several occasions, called 
witnesses who were available in the European command, received a 
number of affidavits, and prepared at that time a preliminary report, 
but we felt that we wanted to get the statements from certain people 
in the United States who were not available to us. 

Following that, affidavits were taken in the United States from a 
number of people and forwarded to the board, and the board con- 
sidered those affidavits. 

By that time Dr. Freiderich had returned to the United States and 
his office was vacant, so that the final report was signed only by General 
Harbaugh and myself, although in stibstance there was very little 
change from the original report which had been signed by the three 
of us. 

Senator Barpwin. May I ask you this, Colonel: At the time you 
started this investigation, or at the time the matter was referred to you, 
was there any formal complaint—and by that I mean was there any 
formal written petition or document or anything of that kind—or 
were you merely commissioned generally to look into the Malmedy 
prosecution and trials? 
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Colonel Rarmonp. There had been a petition for habeas corpus in 
the Supreme Court of the United States by Mr. Everett, on behalf of 
‘some of the accused in this Malmedy case, and that petition was not 
taken by the Supreme Court; but the allegations in that petition were 
‘such that the Secretary of the Army desired to have an investigation 
of them, and asked General Clay to have an investigation of those 
allegations, and that was what was referred to us, the question of the 

allegations in that petition. 
' Now, admittedly, we did not have access to all the people who knew 
about this. Many of them, in fact the great majority of the Americans 
‘who had had anything to do with the case, were redeployed to the 
United States, 

We did have before us Mr. Kirchbaum and Mr. Thon, two of the 
interrogators. Those were the two principal people that we had. 

Senator Batpwin. Were they Army personnel or civilians attached 
to the Government? 

Colonel Raymonp. They were civilians. 

Senator Banpwin. Were they lawyers? 

Colonel Raymonp. I don’t. recall that either of them was a lawyer, 
but they might have been. They were people who had been trained in 
investigation work, and had extensive interrogation of prisoners of 
war for various Army commands during the fighting; and, were 
called in on this Malmedy case at the time the prisoners were assembled 
at Schwabisch Hall. 

Now, we also had a number of other people. As to the stories of the 
German accused in the Malmedy case, we had a number of affidavits 
which had been forwarded from one of the bishops, I forget just where 
they came from now, but they came through some such source, came to 
Washington and were sent to the ETO in that connection. Also, there 
were a number of other affidavits and communications of one sort or 
another received later. 

We found that Kirchbaum and Thon, the two men we had who 
seemed to have first-hand knowledge of the matter, were two of the 
men who were accused in these affidavits of having done some of the 
things that Mr. Everett was complaining of in his petition; and, we 
were confronted by a situation where, on the one side we had the 
affidavits of these Germans, which said these things were done in an 
astounding degree, some of the things were absolutely unbelieveable; 
on the other hand 

Senator Hunt. May I ask a question? 

You say “absolutely unbelievable.” Colonel, do you mean you don’t 
believe them or they were of such a nature that it was simply impos- 
sible to believe them? 

Colonel Raymonp. I think some of those affidavits went so far as to 
be of a character that nobody would really believe the story in them. 

I certainly didn’t believe some of them. 
' Senator Banpwrn. One further word, Colonel: When you speak of 
these affidavits, you mean affidavits complaining of the prosecution 
and investigation ? 

Colonel Raymonv. That is right. 

Now, on the other hand, as I say, both Mr. Thon and Mr. Kirch- 
baum denied substantially everything in the way of any physical mis- 
treatment. The mock trials, as they have been referred to, or the 
Schnell procedures were, of course, admitted. Everybody always has 
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admitted that those proceedings took place, whatever they may have 
been. My understanding is, they were admitted at the trial by the 
prosecution and were related at that time to the Court before the state- 
ments were introduced. 

We therefore tried to see what we could find in the way of corroho- 
ration, and there was very, very little. 

We did have one or two witnesses who were translators, or inter- 
preters, or something of that sort at Schwabisch Hall, and against 
whom there were no complaints. 

We had some affidavits from one or two Germans who said they 
were at Schwabisch Hall. We had certain documentary evidence sub- 
mitted by some of the prosecution staff, and perhaps obtained from 
other sources; and after consideration of the whole case, we derived 
our conclusion on the basis of all of the evidence. 

I believe the report which we signed is in evidence before your 
committee. 

Senator Barpwin. Yes; it has been made a part of the record. 

Now, Colonel, I would like to ask you a few questions with reference 
to that report on page 4 of the report. 

Do you have a copy of that before you? - 

Colonel Rarmonp. I am afraid my copy is not the same as the one 
you have. 

Senator Batpwin. Paragraph 10, could you find paragraph 10? 

Colonel RAyatonp. Yes. 

Senator Banpwin. You said there; 

The allegations as to misconduct fall into two principal categories : 

(a) The use of mock trials, threats, inducements, and stratagems to procure 
sworn statements against other accused and to obtain confessions— 

Pausing on that a moment 

Senator McCarruy. What page? 

Senator Batpwin. Subsection 10, I don’t think your page is the 
same as this one. 

Senator McCartuy. Yes, | 

Senator Barpwin. What were the complaints made with reference 
to the mock trials? Could you just describe that? 

Colonel Raymonn, Well, they said they were taken into a room 
where there was a table with black cloth over it, a crucifix on the table, 
burning candles, one or more people seated behind the table, and one 
or two other people in the room, one of whom took the part of a prose- 
cutor ; the other one assumed to argue for the individual defendant, and 
witnesses were sometimes brought in who testified against this fellow. 

Then, quite an argument would take place between the prosecutor 
and the fellow who was acting as friend of the defendant, and finally 
the proceedings would break up. 

Senator McCarrity. You say finally the defendant, your lawyer, 
you mean a defense counsel] ? 

Colonel Raymonp. It was universally testified that these men did 
not hold themselves out as defense counsel. 

Senator McCarruy. As a lawyer, will you tell me the difference 
between a man who represents you in court as a friend of the de- 
fendant and defense counsel? J am a little hazy on that, I am afraid. 

Colonel Raymonp. Well, I suppose counsel would be somebody who 
was in a confidential relation with the individual defendant, and who 
would represent him in that capacity. 
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This was an anomalous proceeding 

Senator McCarruy. I still don’t get your thought. You say he 
didn’t hold himself out as defense counsel, held himself out as faend 
of the defendant. You have been a lawyer, I gather, for 20 ears. 
have been a judge. I don’t know of any difference between “ riend of 
the defendant” and defense counsel. Could you tell me in what way 
it differs? 

Colonel Raymonp. I don’t think you would find a situation of this 
sort in an ordinary court, Senator. 

Senator McCarruy. I am sure you wouldn’t; but, you wouldn’t in 

my court, I know. 

Colonel Raymonn. And, I am simply giving you the testimony that 
was before the Board, that. these people were not represented as de- 
fense counsel. In fact, there was no representation to show they were 
or what they were doing. They simply started arguing on behalf of 
this fellow. 

Senator Batpwin. In other words, they sort of appeared to assume 
the role of being friendly to the defendant, is that what you mean? 

Colonel Raymonp. That is right, and that was the testimony 
of all of the witnesses that we heard. 

Senator MoCarruy. May I pursue this further, Mr. Chairman? 

In other words, there was a mock trial, and the accused thinks he is 
being tried, right? That is the purpose "of the mock, trial? 

Colonel Raymon. Well, I don’t know. I assume he thought he 
was being tried in some of these cases, and some of the cases from the 
descr iption, I would doubt very much if he did. 

Senator McCarray. Let’s take the case in which he thought he was 
being tried. I assume that was the purpose of the mock trial, to 
convince him he was being tried, otherwise it would have no purpose 
whatsoever. 

_ Colonel Raymonp. I think the A eae the real ultimate purpose 
in every case was to try to get the defendant to talk. 

Senator McCarruy. That is the purpose in all this procedure, I 
gather. 

Colonel Raymonp. That is the purpose of the entire interrogation. 

Senator McCarruy. I understand that. Now, some men sat behind 
the bench and they held themselves out as judges, is that right? 

Colonel Raymonp. Well, I assume that is what they would be repre- 
senting themselves as. 

Senator McCarruy. You investigated this, you were appointed for 
the purpose of investigating it? 

Colonel Rarmonp. That is right. 

Senator McCartuy. I assume > Clay had some confidence in you when 
he asked you to investigate it, right? 

Colonel Raymonp. I assume he did. 

Senator McCarruy. Now, when you started checking into these 
mock trials and reported back to General Clay, did you determine 
whether or not the prosecution staff held themselves out as judges 
trying the man ? 

Colonel Raymonp. Yes. The mamnbers of the prosecution were the 
people who sat behind the table. 

Senator McCartuy. If we are to get anywhere we have to be abso- 
lutely frank with each other, I am afraid. 
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Colonel Raymonp. Well 

Senator McCartuy. Now, tell me this, will you? Is there any doubt 
in your mind but whaé the prosecution staff took over the position as 
judges and tried to convince the accused that they were judges trying 
him? There is no doubt about that, is there? 

Colonel Raymonp. Well, in those cases where, as I say, the fellow 
had a—was led to believe he was being tried, that is true. 

Senator McCarry. And now, then, there was, according to your 
report, a man who took over the job of defending him, right? 

Colonel RayMonp. That is right. 

Senator McCarty. And after the trial was over, then this defense 
counsel, or friend of the defendant, would give him advice on what to 
do, as a friend or as his counsel—right ? 

Colonel Raymonp. My understanding is that it wasn’t quite that; 
that there was an effort, in a good many cases, to get the defendant to 
talk right then and there, in the room where this proceeding was tak- 
ing place. In other cases the man that we referred to as the friend 
of the defendant would go out with him and go back to his cell with 
him and say, “Well, now, I think you had better talk and tell what 


you know.” 
How far they went in their representations. on that it is very difficult 


to say. 

Senator McCarruy. Let’s get—— 

Colonel Raymonp. That was the general fact of the—— 

Senator McCarruty. May I get back and get the record straight? 
Can you now tell me any difference between a defense counsel and 
friend of the defendant? Is there any technical difference that you 
know of ? 

Colonel Raymonp. Well, as I say— 

Senator McCarrmy. So we can 

Colonel Raymonp. These men were certainly not defense counsel. 

Senator McCarruy. Did the defendant think that he was being 
represented by that man in a court? 

Colonel Raymonp. I don’t know what he thought, but he might well 
have thought that. 

Senator McCarruy. In other words, that was the purpose of the 
mock trial, have him think that judges’ were sitting behind the table, 
that he ‘as being represented by defense counsel, or friend, or call it 
what you may—someone to represent him in that court—there is no 
doubt about that? 

Colonel Raymonp. That was the effect of it. 

Senator McCartruy. Now, may I ask you—Mr. Chairman, if I 
may—may I ask you one other question? In these mock trials there 
was a claim, I understand, in the affidavits which you received, 
claimed by some of the reporters that after the mock trial, a man 
would be sentenced to death, sentenced to be hung. Did you run 
down those allegations? 

Colonel Raymonp. We did. We asked practically every witness 
who might know about it, and came to the conclusion that in no case 
was any sentence pronounced in the court or the trial—whatever you 
call it. 

Senator McCarrny. Did you find that the accused was Ied to believe 
that he had been convicted ? 
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Colonel Raymonp. He certainly, in some cases, I think, came to 
‘the conclusion he had had a trial; and, whether he thought the actual 
- conviction or sentence or finding of the trial board had taken place 
at the time he was in the room, ‘T don’t know, but he certainly, I am 
satisfied, in some cases, felt that he was being tried. 

Senator McCarruy. In other wor ds, he felt that he had been tried, 
and this was his trial, this was the final court; right? 

Colonel Raymonp. I think that is true. 

Senator McCarruy. Do you know whether or not he was led to 
believe that he had been convicted ? 

Colonel Raymonpv. Well—— 

Senator McCartuy. That was a very important thing for you to 
determine, I assume, when you were trying to find out whether or not 
the trials were properly conducted. 

— Colonel Rarmonp. I think he undoubtedly, in some cases, felt that 
a decision had been made. 

Senator McCarry. In other words, that he had been convicted ? 

Colonel Raymonp. Well, he might have suspected that. I don’t 
know. 

Senator McCartuy. Then, when the phony defense counsel, or the 
phony friend of the accused, came back to his cell, do you know 
whether or not this defense counsel would tell him that if he would 
sign a confession that instead of being hung, he would be let off much 

easier? Do youfollowmenow? So there will be no misunderstanding. 

Colonel Raymonp. I know’ that claim was made, but I don’t think 
we were satisfied; I certainly was not satisfied that that had ever 
been done. 

Senator McCarruy. Were you satisfied then of this—were you 
satisfied that in some cases the accused was brought in, he believed 
that the prosecutors sitting behind the table were judges, he believed 
that the man prosecuting him was the prosecuting attorney, he 
believed that the man who was fighting for his rights in that so-called 
court, was his friend, he believed that when this was over that, as 
you say, a decision had been reached, and that he had reason to believe 
that he was convicted? So, you found the facts up to that point 
to be right? 

Colonel Raymonp. That is right. 

Senator McCartuy. Then, you found that the phony defense coun- 
sel went back to his cell and made certain representations and came 
back with a confession, you found that, didn’t you—is that right? 

Colonel Raymonp. Not quite; because the testimony was that the 
procedure was not very successful, but some of them undoubtedly did 
make some statement following the trial. 

Senator McCartuy. Let’s take this, if you will. Assume the phony 
defense counsel went back to him, take the successful one, when he 
would come back with a confession, in those cases I understand the 
accused claimed to you that he had been told that he was convicted, 
that he was to be hung in the morning, and if he would sign that con- 
fession that his friend, the defense counsel, or call it what you may, 
gave him, he would be let off with 5 or 10 years. Now, I know you 
were not in the cell there; there is no way you could run that down; 
you would have to take the word of the phony defense counsel as 
against the word of the accused—right ? 

“Colonel Raymonv. Yes. 
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Senator McCartriy. But, in view of what went on before that, the 
fact that you had the stage set, you had the mock trials, you had the con- 
viction or the impression of a conviction—I assume that any man who . 
can add two and two would then realize the purpose of that was to. 
lave the phony defense counsel go back and get this confession; is that 
right? Jam speaking of the successful cases now. 

Colonel Raystonp. Well, the purpose of the whole proceeding was 
to get the defendant to talk, whether he talked in the court or after- 
ward, or where he talked. 

Senator McCarty. Do you have any reason to believe that after he 
went through this phony procedure, that the defense counsel didn’t 
represent to the accused that he was to be hung in the morning, and 
if he would sign a confession, he would succeed m getting him, 
clemency, as his friend ? 

Colonel Raymonp. I certainly was not convinced of that. J think 
that the most that I was satisfied of was—and I am speaking simply 
for myself, I don’t think—I forget what we say in our report on this, 

Senator McCarruy. If you will refer to page 4. 

Colonel Raymonp. We say: 

Undoubtedly some defendants would confess at least part of their crimes under 
the influence of such procedures, 

Senator McCartuy. Let me ask you this further, if I may: I gather, 
you have been a lawyer for a long time—right # 

Colonel Raymonnp. Right. 

Senator McCarrnuy. And in active practice? 

Colonel Raymonnp. Right. 

Senator McCartuy. In Boston? 

Colonel Raymonp. That is right. 

Senator McCartuy. A good place to practice. Did you do any 
criminal work? J assume you did. 

Colonel Raymonp. Very little. 

Senator McCarruy. Very little? 

Colonel Raymonp. Most of my work was civil. 

Senator McCarruy. Now, Mr. Ellis, who incidentally never tried 
a criminal case in his life until he got in the Army, but he did try 
some default divorces, told us the other day that he understood that 
some States had laws, or statutes, or rules that recognized the validity 
of a mock trial such as you have outlined. I might say, in my State, 
if a lawyer conducted a mock trial such as that, he would never prac- 
tice law again. J have tried to make a check to find out where a court. 
ever said that type of procedure was proper in this country. Do you 
know of any place in this country where the criminal courts allow 
the type of procedures that you have described ? 

Colonel Raymonp. Well, I never looked the point wp, Senator. I 
just don’t know. 

Senator McCarrry. Let me ask you this. You understand, we are 
not talking about letting off any of the men who were responsible for 
this gruesome crime—I think they should have been hung long before 
this time, if they were the guilty men—but are concerned with con- 
ducting reasonable, sensible trials, you know, of the type we conducted 
over in the Pacific where they hung them just as quickly and they were 
just as dead as those in the Huropean theater. 

Do you think it is at all proper to go through the procedure you 
have described here? 


MALMEDY MASSACRE INVESTIGATION 79 


Colonel Raymonp. Well, there is certainly one vice in it. I say 
“vice”; it strikes me as a vice. J have never looked the point up. You 
do have a confidential relationship between attorney and client, and 
if a man is held out in such a way that an individual feels he is his 
attorney, I think the individual should be able to talk with him con- 
fidentially and not have the statements then thrown up in an effort 
to convict him. 

Senator Batpwin. Was there any evidence that at any time these 
men who represented themselves to be, or acted as though they were, 
in these mock trials, a friend of the defendant, had ever talked with 
the defendants before any confidential relationship of attorney and 
client ? 

Colonel Raymonp. No; they had never, as far as I know, talked 
with them in such relationship, before the trial. Whatever talk they 
may have had in that connection—and it wasn’t true in every case, in 
some cases they did talk with them after this proceeding, and that 
was the talk that they had. 

Now, as I say, I don’t know whether that is recognized by some 
jurisdictions or not, but all I can say is that personally, if I had any- 
thing to do with it J don’t think I would follow those tactics. Whether 
: am right’ or wrong on this as a matter of law is something I don’t 

OW. 

Senator McCarruy. One of your prosecution staff made the state- 
ment, which J think is very pertinent. He said “You know, it is an 
odd thing, but a man that is innocent will scream just as loud when 
he is being put to torture as the man that is guilty. The man that is 
innocent, if tortured enough, will sign the same confession as the man 
who is guilty. There is no doubt, if you torture a man enough, regard- 
less of whether he is guilty or innocent, he will do the same type of 
screaming and most likely sign the same confession.” 

Colonel Raymonp. Well, that may be so, but I don’t know what that 
has to do with this problem. 

Senator McCartuy. Let me ask you this. Let us say that you are 
brought before a court, a mock court, a phony court; you can’t under- 
stand the language of the members of the court; you are being tried, 
let’s say, over in Russia, and you have three Russian officers behind 
the table; you are being tried, you know that if you are found guilty 
you will be hung. The court assigns to you a defense counsel or a 
friend, a man who will fight for your rights in that court, and tell 
you what is going on. After this trial is over, you know you have been 
convicted, so ‘your friend, this phony defense counsel, one of the 
Russian officers who actually is one of the prosecuting staff, comes 
back to your cell and says, “Now, John, if you sign this confession 
instead of being hung tomorrow morning at sunrise, I will get you off 
with 5 years. Ican doit. Iam your friend. You have seen me fight 

for you. We are going to give the ration cards back to your family 
so they will be able to eat. Here is a confession. In it is set forth 
what 10 of the other defendants have done. We want you to sign this, 
implicating the other fellows, and confessing your own guilt. Then, 
you will get off with 5 years.” 

You know you are innocent. You are now miles from where the 
Massacre occurred. The possibility is rather great that you would. 
sign that confession, isn’t it? 
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Colonel Raymonp, I can see where there would be a tremendous 
pressure to make you sign the confession. 

However, let me say one thing: 

Senator McCartuy. Let me ask—— 

Senator Batpwin. Let the witness answer the question. 

Senator McCarruy. I am not mistreating the witness, am I? 

Colonel Raymonp. Let me explain one thing there, Senator. 

In the first place these trials, these Schnell proceedings, were con- 
ducted in German. They were conducted in the language of the ac-. . 
cused. And, in the second place, I don’t believe, from anything I have. 
heard, from all the evidence I have heard in this case that those repre- 
sentations were made in that way to these people after the proceed- 
ings were over, so I don’t think—— 

Senator McCarruy. At the time you lost contact with the cases— 
after you find the accused thought he was convicted, then the friend 
of the court goes back to his cell and comes back with a confession— 
I am asking you this question—let us assume that situation did occur, 
and there are many, as far as we know, completely disinterested par- 
ties, the court reporter taking the notes says this is a fact, I understand 
we are going to have some of the members of your prosecution staff,. 
men who were taking part in the prosecution who will come in and 
tell us what happened, and their claims are considerably different 
from the way you recited them, and I. wasn’t there, of course, all I 
ean do is take the stories of these people who bring them in, assume 
that situation, that is the type of situation that: has been represented. 
to us over and over, when you decide whether or not you are going to. 
sign a confession, you are up to the point now of signing the confes- 
sion, a confession brought to you by your friend, or a fellow who. 
fought for you, it doesn’t make much difference whether you are 
guilty or innocent, would it, in your decision to sign the confession,. 
if he said that by helping him he could get you off with a 5- or 10- 
year sentence, see that your family got their ration cards back 

Colonel Raymonp. That is right. That sort of thing is certainly 
not countenanced in any jurisdiction I know of. 

Senator McCarruy. Let me ask you this: If you were in charge of 
the prosecution, would you have countenanced this type of mock trial, 
in which the accused may be made to believe he was convicted, and 
assigned a phony defense counsel; would you have countenanced 
that? 
Colonel Raymonp. As I said before, I never looked the point up 
as a matter of law, but I would not have employed it if I had been 
in charge of it. Whether I am right as a matter of law, I don’t know. 

Senator McCarruy. In other words you consider it improper? 

Colonel Raymwonn. Well, the vice in it, as I say, that I see is the 
relationship between supposed attorney and the individual who is . 
being charged. 

Senator McCarray. Isn’t it an even greater vice, isn’t the really 
great vice in this fact that you tell a man he is convicted, that is 
obviously the purpose of the mock trial, and his friend goes back and 
says, “I can get you off. You won’t hang if you sign the confession.” 
Isn’t your investigator likely to get the same type of confession from 
an innocent man as from a guilty man? Isn’t that the bad thing? 

Colonel Raymonp. I think actually the way these proceedings were 
conducted, the whole emphasis was on the point that this is your 
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chance to tell your story. Now, some of them may have talked right 
then and there. Some of them may have talked after they went, or 
written out their statement after they went, back to their cells, and 
J am sure that these people who were acting as friends of the defend- 
ants advised them to tell what they knew, and so on, when they went 
back to their cells. 

Senator McCarruy. After the conviction ? 

Colonel Raymonp. After the proceeding was over. 

Senator Batpwin. Let me interrupt there, Colonel. Was there any 
evidence in those affidavits or from any witnesses you interviewed 
that at any of those mock trials there was any so-called purported 
decision made of conviction? What was the fact on that? 

Colonel Raymonp. Well, some of the affidavits of the defendants, 
I believe, made that claim, when asked. We decided after talking 
with a number of witnesses and going into the matter further, tha 
there were no decisions made by these Schnell proceedings. 

Senator Batpwin. You say in your report here 

Colonel Raymonn. I think we so state, don’t we? 

Senator McCarruy. You state the opposite. 

Senator Batpwin. You say that— 
in certain instances, probably 8 or 10, the use of a so-called mock trial was 
resorted to in an attempt to “soften up’ a witness who was thought to be 
susceptible to such procedure. Those trials were held at Schwabisch Hall in 
one of the cells, sometimes a small cell about 6 by 8 feet, sometimes in a larger 
room two or three times that size. 

Now, from these affidavits, and from the witnesses that you inter- 
viewed, is your conclusion that this happened in 8 or 10 cases, that the 
most or the least, or is that a fair number ? 

Colonel Raymonp. That is the maximum. Some said a smaller 
number. I believe Colonel Ellis said not over six or seven, but the 
number given by different people varied, and this is certainly: the 
maximum number of cases. 

Senator Batpwrn. You are speaking of, here in your report, you 
a) pomcthing about softening up the witnesses, what do you mean 

ry that? 

Colonel Raymonp. These Germans were SS men who had been or- 
dered not to talk, and they had been trained and grown up in the 
tradition of obeying their orders, and it was extremely difficult for 
this interrogation team to get them to talk, and yet the team was’ 
faced with a situation where they knew that this massacre had taken 
place, but they did not know who was responsible for it and they had 
to depend on this group of Germans to get the evidence. There were 
no eyewitnesses, just one eyewitness, and he was only able, I believe, to 
identify one of the people. 

Senator McCarruy. May I interrupt? The eyewitness was able 
to identify only 1 of the 72 convicted ? 
' Colonel Raymonp. [may be wrong on that, Senator, but I think that 
Is So, 

Senator Batpwin. We have an eyewitness here, you may ask him. 

Senator McCarruy. I understand we are going to prove that the 

almedy massacre did occur. 

Colonel Raymonp. Now, these fellows were rounded up late in the 
fall of ’45, if I am not mistaken, and early °46; but it was a long time. 
before they could get any of them to talk, and they did resort to var- 
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ious devices to try to get them to talk. They had to, in order to get 
anywhere on the case. 

Now, that is what I mean by “softening up” the witness, to get 
him to the point where he would talk. 

Senator Batpwrn. I think the important point Senator McCarthy 
brought out is the claim apparently made by the accused here that they 
were purportedly, or in a phony way, told that they were convicted 
and that that was their one chance, afterward, to talk and get a 
lighter sentence. 

What was the evidence on that 

Colonel Raymonn. I think our report states—— 

Senator McCartuy. So you won’t make any mistakes 

Colonel Raymonp. No sentence was pronounced, but the accused 
was made to understand that it was his last chance to talk, and un- 
doubtedly in some cases understood he had been convicted. 

That was our conclusion on all the evidence, that certainly no sen- 
tence was pronounced. 

Senator Hunt. I would like to inquire,.if I might. 

Senator Batpwin. Senator Hunt. 

Senator Hunr. Colonel Raymond, were the facts of these mock 
frais made known by the prosecution to the court-at the time of the 
trial? 

Colonel Raymon. Oh, yes; in fact before, I believe, in the opening 
statement of the prosecution there was reference made to them, and 
certainly the information was brought out at the trial, at the time these 
statements were being inroduced. 

Senator Hunt. What action did the court take with reference to the 
information they received from the prosecution that these mock trials 
had been used ? 

Colonel Raymonp. I believe I am right, that they accepted the state- 
ments and said they would give them such weight as they thought 
they ought to have, that they would consider all the circumstances. 

Setup Hunt. Did any member of the court make any statement 
to the effect that they were improper, that that method should not have 
been used ? 

Colonel Raymonp. I can’t answer that, I don’t know. _ 

Senator Batpwin. May I interject a question there? When you 
refer to the court that Senator Hunt refers to, do you refer to the crim- 
inal court that actually tried the prisoners and imposed the sentence? 

Colonel Raymonp. That is right. 

Senator Batowin. That is the real court as distinguished from the 
so-called mock trial ? 

Colonel Raymonp. That is right. 

Senator Hunt. One other question: Were these mock trials con- 
ducted before or after counsel had been announced for the accused ? 

Colonel Raymonp. Oh, that was long before. 

Senator Hunt. J have no other questions. 

Senator Batpwin. Going down to paragraph 12 of your report, you 
' say the defendant would be brought from his cell hooded. What 
can you tell us about that? 

Senator McCarruy. Before you leave this point here he is on, Mr. 
Chairman, in regard to getting of convictions, would you mind much 
if I complete my interrogation on the point? 

Senator Barpwin. No; go ahead. That is all right. 
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Senator McCarrury. Getting back to this confession that was gotten 
in his cell, you said that in some cases he understood he had been con- 
victed. Let us stick to those cases, and you say after the trial was 
over, he was given to understand this was his last chance to talk— 
right—after his conviction ? 

Colonel Raymonp. Yes [nodding]. 

Senator Batpwin. Could you answer so we will have it on the 
record ? 

Colonel RayMonp. Yes; go ahead. I thought you hadn’t finished. 

Senator McCartruy. After his conviction, or alleged conviction, he 
was led to believe he was convicted, he was given to understand that 
he had one last chance to talk, according to your report, is that right? 

Colonel Raymonp. That is right. | 

Senator McCarruy. Now, if he had already been convicted do you 
know what argument then was made to him that he should talk? In 
other words, why should he talk after he was convicted? Was he told 
that he would get off easier, in other words, what inducement— 
why talk when you are already convicted ? 

Colonel Raymonp. Well, a good many criminals who have been 
convicted, particularly those who were sentenced to death, do make a 
final statement before going to the gallows. 

Senator McCarruy. In other words, they were led to believe that 
they were about to go to the gallows, this was their final statement? 

Colonel Rayaronp. I don’t know that they were led to believe that 
they were going to a gallows, but after conviction, you are asking about 
‘what inducement there would be to make a statement, sometimes the 
man’s conscience or his religious beliefs, or other things may enter into ~ 
it, I don’t know. 

But, at any time there were attempts made to get him to talk, that is 
as far as I know. 

Senator McCarruy. No doubt—so the record will be completely 
straight, he was led to believe he was convicted in some case, after 
aes his friend went back to the cell and induced him to talk, is that 
right? 

Colonel Raymonp. That is right. 

Senator McCartuy. Now, some of the court reporters who will ap- 
pear here, some of the witnesses not accused, you understand, will 
testify that the inducement then was that instead of being hung, in- 
stead of going to the gallows, he would be let off with 5 or 10 years if 
he would sign a certain confession, and that the accused signed that 
confession regardless of whether it was true or untrue. 

Do you know anything about that situation? 

Colonel Raymonp. None of the witnesses who testified before us 
made any such statement. 

_ Senator McCarruy. Did any of the witnesses make the statement 
in their affidavit, or otherwise ? 

Colonel Raymonp. Some of the Germans in their affidavits talked 
about having been convicted and there was a good deal of talk in 
those affidavits, in various places, about the gallows, and noose that 
was put around their necks, and so forth. All the people who testified 

efore us, and they were cross-examined at some length on the point, 
all of them insisted that there was no means of execution anywhere 
around the prison, and that there was no rope used in any way, in 
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connection with the interrogation of these prisoners, and we believe 
that. 

Senator MoCarruy. Did you find that some confessions were ob- 
tained when the man had this noose around his neck ? 

Colonel Raymonp. No; we found that the noose was not used. That 
is on the basis of all the testimony we heard. 

Now, you may have something that we didn’t hear, I don’t know. 

Senator McCarruy. I assume not. I assume you heard it all. 

Here is one of the court reporters, who says this, he says 

Senator Batpwin. Put his name in, please. 

Senator McCarrny. It is the same man we had the letter from, 
which was read. His name was James J. Bailey, and here is what 
the court reporter said: 

The prisoner then had a long multicolored robe thrown over him, and black 
hood pulled down over his head, and rope knotted about his neck, and he was 
marched into a cell to be interrogated by one of the lawyers. 

I gather this is a disinterested witness. I don’t know anything 
about him except the letter I have gotten. 

Did you run any of those claims down ? 

Colonel Raymonp. All I can say is, Senator, I don’t recall that we 
ever heard the name of Mr. Bailey. We certainly had no affidavit or 
statement from him. 

Senator McCartuy. Did you have a statement from any of the so- 
called disinterested parties, not referring to the accused—so-called 
ees parties to the effect that this sort of procedure was 
used 2 

Colonel Raymonp. They all said it was not used, those that were of 
the prosecution staff and those that were disinterested. 

Senator McCarruy. And the defense staff, what did they tell you? 

Colonel Raymonp. We had one of the defense counsel who testified, 
and he had no such knowledge. He had no knowledge of any such 
‘procedure. 

Senator McCartuy. Did you interrogate Mr. Everett, Chief De- 
fense counsel ? 

Colonel Raymonp. No; Mr. Everett we did not have a statement 
from, except as stated in sworn petitions for habeas corpus. 

' Senator McCarruy. Did you try to run down his claim that this 
procedure was used ? 

Colonel Raymonp. That was the purpose of our hearing, was to 
investigate the allegations in his petition. 

Senator McCarruy. That is all. 

Senator Baxpwin. You spoke of the evidence, I assume, of the 
complaining witnesses and disinterested persons. Did you have any 
of them personnally before the Commission to examine them per- 
sonally on their oath? 

Colonel Raymonp. Yes, sir. If I may refer to the report, I can tell 
you exactly who we heard. 

Mr. Cuampers. Here it is. 

Senator McCarruy. Where it said seven witnesses? 

Colonel Raymonp. We had before us Lt. Col. C. E. Straight, he was 
the officer who had reviewed this case and under whose general juris- 
diction the trial had been conducted. 

We heard Joseph Kirchbaum, who was one of the interrogators 
against whom certain of the complaints were made. 
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We heard Harry W. Thon, another investigator against whom com- 

laints had been made. 

We beard Lt. Col. James B. Costello. Costello was involved in sub- 
sequent views on the case, and in subsequent proceedings. He was 
quite familiar with the record, and he furnished us with certain 
information from the record. We heard First Lt. Robert Byrne. 
Byrne was.a member of the prosecution staff, but had not participated 
to any extent, if at all, in interrogations. His statement was of very 
minor character. 

We heard Benjamin M. Narvid, who was one of the defense counsel, 
and the only one of the defense staff then in the European theater. 

We heard Frank Steiner. I believe he was officially called a trans- 
lator, I can get that. Anyway, he was a translator and interpreter 
for the investigators; and, we heard Bruno F. Jacob, who was also an 
interpreter, if J-am not mistaken. J might check that. I don’t believe 
he had any official position with the prosecution staff. He said he was 
temporarily assigned there to help them out for a short time. 

Then, we had affidavits from a number of people, too. 

Senator Batpwin. I was thinking particularly of the complainants. 
Did you have any of the complainants before you individually ¢ 

Colonel Raymonp. You mean the Germans? 

Senator Batpwrx. The Germans; yes. 

Colonel Raymonp. No; we had a batch of affidavits from them 
which we assumed would be what they would testify; just as we had 
affidavits from the prosecution staff who were in this country. 

Senator Batpwin. And you examined the personnel that had con- 
ducted the investigation and prosecution on the basis of the affidavits 
and the complaints set forth in those, and in the petition filed in the 
Supreme Court? 

Colonel Raymonp. That is right. There was a rather detailed 
statement prepared, all of the allegations made against Thon and 
Kirchbaum, I believe that is one of the exhibits annexed to my report, 
and we went rather carefully into each of those allegations with those 
men. 

Senator Batpwin. They were under oath, were they, at that time? 

Colonel Raymonp. Yes, sir; these proceedings were all under oath. 

Senator Batpwin. But, you never did cross-examine the complain- 
ing witnesses, the Germans, on the basis of their affidavits? 

Colonel Raymonp. No; we did not. 

Senator Batpwrn. Now, do you have any further questions on that 
point, Senator? 

Senator McCarruy. Just one: Am I correct, then, that you in- 
terrogated six of the members of the prosecution staff and one of the 
defense stafi—in other words, seven witnesses came before you? 

Colonel Raymonp. I didn’t—— 

Senator McoCarruy. As I followed you, I gathered as much. 

Colonel Raymonp. I didn’t check the number of them. 

Senator McCarruy. Roughly that, anyway ? 

Colonel Raymonp. Thon, Costello, and Byrne, Steiner and Jacob 
were all connected with the prosecution; Narvid was connected with 
the defense; Straight and Costello were on the reviewing end. 

Senator McCarry. There is a question that occurs to me, Mr. 
Chairman. I am wondering why the court didn’t take the trouble to 
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find out what Mr. Everett and the men who took the opposite posi-. 
tion from Thon and I understand Thon 

Mr. Cuameers. Kirchbaum. 

Senator McCartuy. And Kirchbaum were alleged to be the two. 
men most responsible for the alleged kicking and beating and that sort 
of thing. I can’t understand at this point why the Army didn’t bring: 
in who made the claims, such as Everett, and the men vitally con- 
cerned with it. Why you didn’t make some effort to bring in Just the 
court reporters, men who were connected neither with the defense or: 
prosecution, the so-called disinterested people. 

Colonel Raymonp. They were all in the United States and not. 
available to us. 

Senator McCarruy. I see. 

Senator Batpwin. Further pursuing the point that Senator Mc-. 
Carthy raises, you mentioned particularly Kirchbaum and Thon. 
Are those the two men against whom all or most all of the allegations. 
of mistreatment contained in the affidavits were made? 

Senator McCarrny. J think it is physical mistreatment. 

Senator Batpwin. Physical mistreatment. 

Colonel Raymonp. No, sir; there were, as I recall it, five, in addi- 
tion to those two. There were allegations against a Lieutenant Paul,. 
Mr. Ellowitz, Captain Shoemaker, and they were all in the United 
States, but we did have affidavits from them. 

Senator Batpwin. Those were the men against whom the particular: 
complaints were made in these affidavits by complaining witnesses? 

Colonel Raymonp. Yes, sir. 

Senator Barpwin. And in the petition filed in the Supreme Court, 
am I correct in that? 

Colonel Raymonp. Yes, sir. 

Senator Batowrn. Now, going down to the point in paragraph 12,. 
you say the defendant would be brought from his cell hooded. What 
can you tell us about that, as you found it? 

Colonel Raymonp. It was testified that in moving defendants from. 
one place to another, they always used a hood. This hood was placed 
over the head of the defendant to prevent his communicating with 
others, knowing who else was in prison, who else was there, who might 
be asked to testify against him, and prevent his learning the lay-out 
of the prison in case, I imagine, as a security measure. 

Senator Batpwin. Now, in connection with these mock trials, was. 
there any claim made, or did you investigate any claim or investigate: 
the situation that might pertain to the use of physical abuse? What 
can you tell us about that? : 

Colonel Raymonp. We did. We went into that at considerable 
length, because that was the most serious claim made, and it was the 
most difficult one to unravel. 

Now, to begin with we found that. there was an order issued on 
February 7, 1946, by the commanding officer of the interrogators, and 
I will read one paragraph of it: 

Any ruse or deception may be used in the course of interrogation but threats, 
duress in any form, physical violence or promises of immunity or mitigation of 
punishment should be scrupulously avoided. 

That order was in effect. from that time on, during the entire investi- 
gation of the case. 

Senator Batpwin. Do you have the date of that order? 
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Colonel Raymonp. February 7, 1946. That was shortly after Major 
Fanton came to Schwabisch Hall and he was the commanding officer 
who issued that, and it was after that period, if I am not mistaken, 
when most of the statements were obtained. ; 

In fact, I don’t recall offhand that any statement that was used in 
evidence was obtained before that date, although there may have been 
one or two; J don’t know. 

Senator McCarruy. In that connection—— 

Colonel Raymonp. Pardon me. 

Senator Barpwin. Let me pursue that point further. 

What evidence was there, as you found from this investigation or 
from the affidavits, of any physical abuse or intimidation? I mean 
by that, beating or cuffing, or withholding of rations or threats of any 
knnd. 

Colonel Raymonp. We asked all of the witnesses, pressed them on 
that point. Thon and Kirchbaum both denied it in every detail. On 
the other hand, the affidavits that we have and with which we were 
confronted at the start of the case, and the petition filed by Mr. Everett, 
both alleged serious physical mistreatment. 

I cannot speak for the other members of the Board as to their per- 
sonal reaction; but I know I felt that we got much nearer to the truth 
in the testimony of Mr. Steiner, who was not accused of any mistreat- 
ment, whose knowledge admittedly was very limited, but he did have 
some knowledge because he had been in on some interrogation as in- 
terpreter or translator or whatever you call them, and if I may do so, 
I will read one or two questions and answers from his testimony. 

Senator Batpwin. Yes; if you would like to. 

Colonel Raymonp. This is from testimony before the Administra- 
tion of Justice Review Board, taken on July 26, 1948, Mr. Steiner 
testifying, questions 26, 27, and 28. The first two questions were by 
me: 

Did you ever witness any physical violence being used on these suspects by 
the interrogators or by their translator? 

Answer. Real physical violence, I never witnessed it myself; probably push- 
ing, something like that. I wouldn’t deny that. I have seen it two or three 
times. I don’t remember exactly who did it but I mean what you would probably 
call beaten up, I personally never witnessed anything of that kind. 

Question. When you say “pushing” will you tell us a little bit more what you 
mean ? : 

Answer. That is where I say a man stands there and then probably after 
2 or 3 hours of interrogation in the face of real evidence the man still defies, he 
would ‘probably be pushed against the wall. That is all I remember. 

Question (by Colonel Harbaugh). How hard was he pushed against the wall? 

Answer. How hard can you push with your open hand a man who stands here 
and force him up to the wall? Not very hard. Those men I know are rough 
guys. All of the interrogators are men like you and me. 

Now, I personally have no doubt that these interrogators got ex- 
asperated with these fellows being confronted by evidence, and still 

refusing to talk, and I believe that incidents similar to that occurred 
from time to time, quite possibly pushing them up against the wall, 
possibly one or two other things a little more exaggerated, but nothing 
like the story these people tell. 

May I now take the case of Goldschmidt? Goldschmidt testified 
at the actual trial before the military court. 

enator Batpwin. Is Goldschmidt one of the interrogators? 


88 MALMEDY MASSACRE INVESTIGATION 


Colonel Raymonp. No; Goldschmidt is one of the defendants, one 
of the Germans who was accused, and he has been sentenced to life 
imprisonment. 

He testified at the trial, took the stand and made absolutely no 
claim of improper treatment by any of the interrogators. That was 
in. April or May of 1946. 

On February 11, 1948, he executed an affidavit, one of the batch 
that was before our Board. In that affidavit he says that on February 
12, 1946, that he was kicked and beaten in the face, and after a hood — 
was put over his head. 

I was taken to a cell opposite where I was beaten in the abdomen, fell to the 
ground and screamed, and thereafter was made to stand between two objects. 
which were placed together strongly and beaten several times over the head 
with a hard object. Two days later I was kicked twice in my lower body and 
later was beaten in the face and kicked in the leg. 

Now, I just don’t believe anything of that sort ever occurred. I 
think that sort of physical abuse, if there was any, or physical han- 
dling of these people, was the type of thing that Steiner testified to, 
when these interrogators, in the heat of the moment, after long hours 
of interrogation, got pretty exasperated and took hold of a man and 
said, “Now, damn you, you come through and talk.” Something of 
that sort. 

Senator Batpwin. Senator Hunt, do you have any questions on this 
point? 

Senator Hunt. I have some, when the colonel has completed his 
testimony ; but, I don’t care to interrupt now. 

Senator Batpwry. Do you have any, Senator ? 

Senator McCarruy. You think they didn’t get exasperated enough 

_to really get rough, just shoved him against “the wall, is that your 
thought? 

Colonel Raymonp. It goes against all reason, it seems to me, for a 
man trying to get a man to talk, to take the kind of measures that this 
fellow Goldschmidt alleges. 

Senator McCarry. I. might say that you talk about what tough 
fellows these SS troopers were. One of the reasons why this gets 
rather close to me, when we were out in the Pacific, we used to pick up 
Jap diaries, it was common practice for the Japanese soldiers to keep 
diaries, and in it he told exactly what happened to your men who were 
held by the Japs, who used to try the same thing, and there were 
threats of running tractors over people, and we thought our marines 
were pretty tough in this war, and through reading these diaries and 
things, we found out what had happened, and what the Japs did to 
our boys and we were very eager to pick up the Japs responsible for 
that. That is one of the reasons I feel we should be very careful that 
they don’t do the same thing. It is true, if you are trying to get a 
confession from someone, questioning him for a couple of hours, you 
might get exasperated and shove him around. What we want to 
know is the extent of that shoving around. 

In your affidavit here, your report differs very materially avom 
what you just told. You say: 


Corroborating the claims of the various accused as to physical violence— 
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this is on page 5— : 
there is the affidavit of Dr. Knorr, the dentist at Schwabisch Hall, that he 
treated 15 or 20 of the suspects for injuries to the mouth and jaw, apparently 
inflicted by blows. 7 

Did you feel that their mouths were injured, their teeth were 
knocked out by being gently shoved against the wall? This is your 
own report. 

Colonel Raymonp. I understand that. That is what the affidavit, 
said. I just don’t believe that any physical violence by these interro- 
gators went to any such extent. ; 

Senator McCarruy. You have the dentist’s affidavit. The dentist: 
was over there. Didn’t you think it was important that you call in 
that dentist to find out the name of the prisoner that had his teeth 
knocked out, or prisoners, keeping in raind that prior to that, the 
Simpson-Van Roden report stated that practically every defendent 
that came into court was missing some teeth, that is in the 139 death 
cases they checked on. 

Colonel Raymonp. Senator, we discussed interviewing this dentist.. 
We had a hard time locating him. This affidavit was received only a 
matter of days, I would say, before this report was finally completed. 

Senator McCartuy. You were not in any great hurry. You were: 
supposed to give General Clay an honest report.. 

Colonel Raymonp. I understand, but we checked on him and finally: 
located him and found he was sick, he had just had a leg amputated 
and couldn’t be interviewed. 

Senator McCarruy. You have no reason to believe his affidavit was 
not true, have you ? 

Colonel Raymonp. I think’that many of the statements in all the 

affidavits submitted by these Germans are grossly exaggerated. 
_ Senator McCarruy. Don’t you think it was your job, Colonel, don’t 
you think it was your job to run these -matters down? You see, a 
half investigation is worse than no investigation at all. You have the 
affidavit of a dentist, the man who treated them and said he treated 15. 
having their teeth kicked out; a prisoner of war who worked in the 
hospital said he observed a number of prisoners—your own report says. 
it—treated for bruises and you just dismiss this by saying the camp 
commander said he didn’t personally see any of these things, but he had 
heard a lot of rumors about them. That doesn’t give us the complete 
picture. From that, we don’t know what happened. 

Colonel Raymonp. I don’t think that paragraph is intended to be 
argumentative—simply stating the type of thing that we have before 
us from people who are not members of the prosecution or defense. 

Senator McCarruy. How do you think General Clay can determine 
from this what happened to those men? "You say you have a dentist’s 
affidavit that 15 of them had their teeth kicked out? 

Colonel Raymonvp. Well, I don’t know that you can determine 
exactly what happened to any of these people without getting every- 
body who was connected with the case, and bringing them in and: 
examining them. That was not possible for us to do. 

Senator McCarruy. Let-me ask you this: It is alleged that repre- 
sentatives of the prosecution threatened to harm relatives of the ac- 
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cused if they did not confess, such as deprivation of ration cards—in 
other words, unless a man signed a confession, his family would starve. 
There was, you say, evidence that this did occur. The Board found 
that it is probable in certain instances such threats may have been 
made, but the Board is unable to identify the particular instances 
involved. 

Frankly, if I had appointed you to conduct an investigation and 
you brought that back to me and said “Yes; we feel that they did 
threaten to starve the relatives of the accused if he didn’t sign a con- 
fession, we think it happened, but we can’t identify the instances in- 
volved,” I would send you back to find out. 

Wouldn’t you do that? In other words, the thing is completely in- 
complete. 

You say “Sure, these things occurred, but we are not going to go 
further into it.” 

Colonel Raymonv. You see the difficulty in it, Senator; but, quite a 
number of the affidavits submitted by the Germans made that allega- 
tion. 

The nearest thing we had to corroboration was again the testimony 
of Steiner, who said that he recalled one incident where some such— 
there was some such talk. 

Senator McCarruy. In other words, where they told the accused, 
unless he signed a confession—— 

Colonel Raymonp. Therefore, he couldn’t identify the fellow it was. 

Now, I believe that something of the sort did occur, at least in one 
ease, and perhaps in more than one; but he couldn’t identify the person 
and here you have got a half a dozen, or maybe 20 people claiming it. 

I don’t know. 

Senator McCarruy. Well, you know. 

Colonel Raymonp. I don’t know how you can answer that. 

Senator McCarruy: One of the things that concerns me is the name 
of the officer in the Army who has threatened to starve the families 
of an accused if the accused didn’t sign the confession. I would like 
to know his name, when he comes up for promotion. I imagine you 
and I both consider that entirely improper; don’t we? 

Colonel Raymonp. Yes, sir. 

Senator McCartuy. It is treatment we cértainly wouldn’t want 
to get. You wouldn’t want to be told that unless you signed a con- 
fession, your family would starve? 

Colonel Raymonp. I quite agree with you, but when the witness 
won't give it to you, what can you do? 

Senator McCartuy. It further appears that during the trial certain 
members of the prosecution staff invited the relatives of the accused 
to a party at the officers’ club. 

T assume you mean the wives of the accused ? 

Colonel Raymonp. That allegation was made in the rather broad 
language in Mr. Everett’s petition, and consequently we asked every 
witness what he knew about it. The only witness who knew anything 
about it was Harry Thon, and he told his story as to what happened. 

Now, I haven’t looked at that recently, but my recollection is, I don’t 
know whether you care to go into it, but it was after the evidence 
was in, and the wives were there, wives of some of these accused were 
there at the trial, had been attending the session, and Harry Thon said 
that he, and I think he was the only one of the prosecution staff, but 
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he and some other people had taken these people up to the officers’ club 
because they, the wives, apparently didn’t have any place to go, and 
he wanted to take them up there and they spent an evening up at the 
club, nothing further than that happened, as far as we could determine 
from any witness that appeared before us. 

Senator McCarruy. Did you think that was proper or not? 

Colonel Raymonp. I see nothing proper in that. 

Senator McCarruy. Do you know that Colonel Ellis testified that 
he thought it was so improper that they were disciplined and one was 
sent back to the States? Did you check into that matter ? 

Colonel Raymonp. When you say “improper,” as far as affecting 
the justice and propriety of the proceedings, I see nothing improper. 
As to Colonel Ellis, if it was against his orders, I don’t blame him for 
disciplining them. 

Senator McCartuy. In other words, you think if you are accused 
of some crime, you are in a foreign nation; your wife is there watch- 
ing the trial; you think there is nothing improper, let’s say you are 
in Russia—nothing improper about the Russian officers taking your 
wife over to the officers’ club, while you are being tried for your life, 
and serve her refreshments? ; 

Colonel Raymonp. That was after all the evidence was in. 

Senator McCarruy. You don’t say so in your statement. 

lone! Raywonp. The tvjal bad not been concluded, because judg- 
ment had not been pronounced, as I understand—that in my recollec- 
tion of the testimony. Everything was in, by Harry Thon’s testimony. 

Senator McCarruy. One final question: Am I correct in this, re- 
ferring to your report: No. 1, you found evidence, and you found 
it probably, using your language, that in certain instances threats to 
take the ration cards from the family were used to get a man to sign 
a confession, No. 1; No. 2, that you had affidavits from the dentist that 
he treated 15 or 20 of the suspects for injuries to the mouth and jaws, 
apparently inflicted by blows; and, taking your summary, that there 
was physical force used but not systematically used in order to obtain 
statements; and that the conditions that were created at the prison,’ 
and the methods employed in interrogation did have a psychological 
effect for the purpose of making the defendants amenable to giving 
satements—is that pretty much a summary of your findings in regard 
to the charges of abuse and improper conduct, plus mock trials? 

_ Colonel Raymonp. Well, those statements are in the report. There 
is a lot more in this 

Senator McCartity. No further questions, Mr. Chairman. . 

Senator Batpwin. That statement with reference to the teeth made 
by this German dentist, Senator McCarthy made some reference to 
that being in some report. Do you know where that is? 

Colonel Raymonp. The statement of the dentist? Yes, sir. 

Senator McCarruy. I wonder if we could get that affidavit. 

Colonel Raymonp. Yes, sir, I think it is in this batch. 

It is exhibit 39, attached to our report, Dr. Knorr. 

Senator Batpwin (reading) : 

In my capacity as official doctor of the former prison at Schwabisch Hall, I 
Came there twice a week, generally on .Tuesday and Thursday, to attend also 


to the dental needs of the interned people. These duties several times involved 
the treatment of members of the Waffen-SS, all of them very young men, who 
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were to be heard in the Malmedy trial. Unfortunately, I cannot give any 
names, as it was forbidden to ask for names or other particulars. There may 
have been about 15 or 20 patients who had to be treated for injuries of the mouth 
and the jaw. Maltreatments by blows could be clearly traced with nearly alk 
of them. Once when I asked a young man how he was, he replied: “What can 
you expect if you are beaten so much almost daily, at any rate on the occasion 
of every hearing; look at my head.” And indeed, he was beaten blue all over 
the head which was bloodshot. Moreover I can definitely remember 2 cases in 
the one of which 1 tooth, and in the other one 4 teeth were knocked out of the 
upper jaw quite recently. Besides, there was one presented to me—a man with 
a rupture of the lower jaw which I was allowed to put in a provisional splint 
only because he was transferred to an American hospital at once, 

It is known to me that people residing in the vicinity of the prison could 
definitely hear the cries of pain of the tortured men. That is why there was 
much agitation and indignation among the population. 


And it is signed by Dr. Knorr. : 

What investigation did you make of that charge, Colonel? 

Colonel Raymonpv. We were unable to check with any of the Ameri- 
can doctors because none of them were still in the European theater, 
and we only had very vague information as to who they were, and 
practically no information as to where they were. 

Senator Batpwin. Did you discuss these allegations with the men 
whom you did interrogate? 

Colonel Raymonp. Yes, sir, yes, indeed. We asked all the people 
we interrogated about physical blows. We picked up from the affi- 
davits specific statements, where there was anything specific, and in 
every case the people that we were questioning said they knew nothing 
about it, nothing of the sort ever occurred, as far as they were 
concerned, ; 

Senator Batpwin. Did you ask them whether or not they had ever 
seen any injuries of these alleged kinds on the men involved? 

Colonel Raymonp. We asked, inquired at some length, 

I might refer, in that connection, to the testimony of Mr. Narvid, 
who was the counsel for the defendants, that we examined, and whose 
statement seemed to be of some significance. 

Senator McCartuy. Let me ask—Mr. Narvid was in the Army at 
the time? 

Colonel Raymonn. No—well, he was then a civilian working with 
the military government. 

Senator McCarruy. Working with the military government? 

Colonel Raymonp. I believe he had been an officer at the time of the 
trial, but he was a civilian working with the military government. 

Senator McCarruy. And was Colonel Ellis at that time his superior 
officer, boss at that time? 

Colonel Raymonp. No, this was defense counsel, Mr. Everett had 
been his superior. 

Senator McCarruy. Who was his boss at the time he was interro- 
gated by you, working for the Army—who was his superior, im- 
mediate superior ? 

Colonel Raymonp. Maybe I can tell, if I look and see what he says. 
I sae know. I think—now, I'll have to refresh my recollection 
on that, 

He was then, at the time he testified, employed as Director of Mili- 
tary Government for Unter-Franklin, in Wurzberg, so that his chief 
would be Governor Von Waggoner, of Bavaria. ; 
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Now, Narvid said, regarding this matter of physical violence—you 
see, he was defense counsel : 
Question. Were there any reports you had of violence such as would leave a 


pruise or scar of any kind? 

Answer. I inquired and asked about it, and none of the accused that I de- 
fended were able to show specific evidence of scars or bruises. Of course they 
all claimed that the duress or mistreatment occurred about 6 months or more 


pefore the trial. 

You can start reading with question 738 of his testimony. 

Senator McCarriry. Do you know when he came in the case, how 
long after the alleged mistreatment? 

Colonel Raywronp. He was appointed counsel, I believe, at the same 
time Mr. Everett was. 

Senator McCartuy. How long after the alleged mistreatment? 

Colonel Rayatonp. He tells that right here, in his testimony: 


Of course they all claimed that duress and mistreatment occurred about 6 
months or more before the trial. 


Senator Batpwin. It might be wise at this point in the record, to: 
put the date of Dr. Knorr’s statement in. It was made apparently 
on the first of June, 1948, at least that is the certificate of the notary.. 

Senator McCarrry. Does it refer to the time of the treatment ? 

Senator Batpwin. No, this is a sworn statement. The only date T. 
find is June 1, 1948. That is the only date that is on this statement, so 
it deesn’t appear from Dr. Knoir’s statement when he observed these 
at all. I mean, f had just assumed that he observed them during the 
time that he was the doctor there, but it doesn’t appear just when he 
was a doctor. 

Do you think that is an important date we ought to find out? 

Senator McCarrity., That would be, I think. 

Senator Barpwin. The date on the head of Dr. Knorr’s statement 
is this: 

Dentist Dr. Knorr, Schwabisch Hall, May 29, 1948, 

That is apparently the date that the affidavit was drawn up, and 
was sworn to on the first of June, 1948. 

_ Excuse me, Colonel; go ahead. 

Colonel Raymonp.' Narvid made one or two more statements about 
this matter of mistreatment. Question 741: 

Didn’t you say that of the 40 men you defended none complained of having been 
beaten or otherwise mistreated? 

Answer. Most claimed they were beaten, but none of them could show evidence 
of bruises or marks. They say it occurred 6 months before the trial, and what- 
ever they had had vanished, but the majority complained of mistreatment. 

Question, But couldn’t show any visible signs? 

Answer. That is right. 


Now, question by Colonel Raymond: 

Six months: before the trial was before they got to Schwabisch Hall? 

Answer. Yes, sir. ; : 

If that is true, the mistreatment that they were talking about 
didn’t occur in connection with their interrogation which took place 
at Schwabisch Hall. oo : 

Senator Batpwin. I want to ask you this question, it pertains to 
all the mistreatment that is complained of of every kind, because I 
want to go into some of the other details with you, further—later. 
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Did you examine the record of the trial to determine whether or 
not these men who complained of mistreatment at Schwabisch Hall, 
while they were held as prisoners there, and while they were being 
interrogated, while the prosecution was being. prepared—did any 
of those men testify on their trial as to mistreatment or abuses or 
anything of that kind? Did they make any such claim, and if they 
did, what was the claim, if you know? 

Colonel Raymonp. We did go into that. We didn’t personally have 
‘the trial record before us. It is quite an extensive record and we saw 
no point in cumbering up the report, but we asked Colonel Costello, 
who was thoroughly familiar with it, to get that information for us. 

Senator Batpwiy. Was he one of the prosecutors? 

Colonel Raymonp. No, sir, he was not. He had no connection with 
the trial whatsoever, but he had worked on the record, and in another 
‘connection, and his statement is, I think, the very last of the exhibits 
connected to our report, 41, I believe it is, and what we found was 
recited in paragraph 28 of our report, which I might read: 


It is to be noted that the chief counsel for the defense, shortly after he was 
appointed and before the trial, submitted forms to be filled out by each of the 
accused. ‘These forms called for information as to any mistreatment that they 
had suffered. Presumably these forms were completed and in the hands of the 
chief defense counsel prior to the trial. Nevertheless only 9 of the 73 defendants 
who were convicted took the stand in their own behalf, and of these 9, only 3, 
Motzheim, Sievers, and Tomhardt, then claimed any physical mistreatment in 
connection with their interrogation. 


Senator Batpwin. Let me stop you there, colonel, to get my mind 
straightened out on this thing. 

When you say these 73 that you referred to in paragraph 28—are 
these 73 in connection with the Malmedy matter? 

Colonel Raymonp. All Malmedy defendants. 

Senator Batpwrin. And you say of those 73, only 9 took the stand in 
their own behalf? 

Colonel Raymonp. That is right. 

Senator Batpwin. Go ahead, from there. 

Colonel Raymonp (reading) : 


In January or February 1948, when these same individuals prepared affidavits 
they advanced new and greatly expanded claims of mistreatment. For example, 
Goldschmidt, testifying at the trial, made no claim whatsoever that he was sub- 
jected to duress or improper treatment. Yet, in his affidavit of February 11, 
1948, he claims that on February 12, 1946, he was ‘‘kicked and beaten in the 
face” and after a hood was put over his head “I was taken to a cell opposite 
where I was beaten in the abdomen, fell to the ground and screamed”; that 
thereafter he was made to stand between two objects which were pressed to- 
gether strongly “and was beaten several times over the head with a hard ob- 
ject.” Two days later “I was kicked twice in my lower body” and later ‘was 
beaten in the face and kicked in the legs.” An example of a greatly elaborated 
claim of mistreatment being made for the first time long after the trial is the 
case of Motzheim. At the trial he mentioned beatings administered by Mr. Thon 
and Lieutenant Perl but without giving any details. In his affidavit of Febru- 
ary 11, 1948, he stated “I was beaten by Mr. Harry Thon and Lieutenant Perl in 
the face, in the abdomen, and in the genitals.” Later “Thon kept pushing my 
head against the wall of the cell and Lieutenant Perl kicked me in the gen- 
itals. * * * J was kept on being beaten until I collapsed.” In his next 
interrogation he says the same methods were used, and he was hit in the face 
and in the abdomen and his interrogation “continued till late at night with 
constant beatings by Mr. Harry Thon and Lieutenant Perl.” On his third inter- 
rogation he says “After a half hour, two United States guards appeared and 
beat me with their clubs when I was wearing the hood and when I lay on the 
ground kicked me with their feet. Then Mr. Thon and Lieutenant Perl con- 
tinued the interrogation till noon by means of beatings and other mistreatments.” 
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Certainly if any such actions had taken place it was within the knowledge of 
the defendant at the time of the trial and presumably within the knowledge of 
their counsel. No reason appears to explain the fact that the matter was not 
prought out at that time, or if brought out was not developed to the fullest 


extent. 

I might say, in some qualification of that which appears further 
over in our report, that there was some statement from Lieutenant 
Narvid as to why they did not put these men on the stand. There 
was no explanation as to why, having put them on the stand, they 
didn’t bring out to the fullest extent this alleged mistreatment, if they 
knew of it; and I know of no reason why they could not have put 
these people on the stand when the statements were offered, and con- 
fined their testimony simply to the question of admissibility of the 
statements and bringing out any mistreatment that was alleged. 

Senator Baxpwin. Of course, it appears from this report that of 
these 73, only 9 took the stand. That may have been because they 
themselves didn’t want to go on the stand, or because they were ad- 
vised by defense counsel. You don’t know. That is within the realm 
of the professional and confidential advice of counsel. 

Colonel Raymonp. Well, Narvid’s testimony is the only thing we 
have on that. He did say 

Senator McCarruy. Everett? 

Colonel Raymonp. The only thing we had was Narvid’s statement. 

Senator Barpwin. What did he say ? 

Colonel Raymonp. He said that the defendants wanted to take the 
stand, not on this point, but to tell their story about the massacre, 
and that they advised them against it, counsel advised against it, but 
no explanation was given as to why they didn’t bring out these alleged 
mistreatments, except the fact that there was no such claim made at 
any time. That is the only thing I can infer, and Narvid’s testimony 
which I read a moment ago, in which he said that they didn’t make 
any such claim at that time, seems to me bears that out. 

enator McCarruy. Mr. Chairman, I wonder if the colonel would 
go into a little more cletail as to the complaints, where the defendants 
were not put on the stand? There were serious charges made in con- 
nection with that, which I am sure you are aware of. 

Colonel Raymonp. Two reasons were given. Well, there was quite 
a little in our report about that. I might read what we found on that. 

penal McCartuy. What page of the report are you reading from 
now? 

; aoe Raymonp.. Paragraph 37, the paging is different. [Read- 
ing: : 

A second point not to be overlooked is the fact that only 9 of the 73 accused 
who were convicted took the stand. Whatever may be said about the method 
used in obtaining statements, had the defendants given completely false state- 
ments in their signed confessions it is difficult to understand why they did not 
want to take the stand and repudiate them. 

Senator McCartuy. May I interrupt? 

Colonel Rayaronp. Yes. 

Senator McCarruy. Are you aware of the claim made by the chief 
defense counsel, by Mr. Everett, as to the situation existing as to why 
they were denied to take the stand? Why the treatment they got on 
the stand 
een Raymonp. Well, I think you will find that we deal with 

at. 
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Senator McCartruy. Not covering whether the claim was true or 
not, but wondering whether you were aware of the situation as claimed 
by Mr. Everett; apparently, from reading this, you are not. 

Colonel Raymonp. I think it comes out in this next section I was 
going to read. Ifit does not come out fully, I will be glad to bring it 
out by going into it further. 

Senator McCarruy. All right. 

Colonel Raymonn (reading) : 

’ The witness Narvid, the only member of the defense staff who testified before 
the Board, stated that the defense staff felt that a prima facie case had not been 
made by the prosecution, but he further stated: 

“We felt that the prosecution still had a considerable amount of other evidence 
in the formal statements involving these accused which they were utilizing for 
rebuttal, or intended to use for rebuttal. * * * They gave the impression 
that they were hoping the accused would take the stand so that they could 
‘really give it to him’ * * * They would involve themselves more than they 
were already involved, Colonel Everett, chief defense counsel, is reported to have 
stated that if he put the accused on the stand they would probably hang them- 
selves. Lieutenant Colonel Ellis, in his affidavit, states that during the trial Colo- 
nel Everett was concerned about the unfavorable showing the accused were mak- 
ing on the court by their testimony, and discussed the matter with Lieutenant Col- 
onel Hilis who told him that if he were acting for the defense and believed the 
accused were guilty, he would not put them on the stand. Thereafter only three 
more of the accused took the stand. Although the findings— 

The rest of it is merely the conclusion of the Board. 

Senator Batpwin. Go ahead. 

Colonel Raymonp (reading) : 

Although the findings in this paragraph have only a remote bearing on the 
issues before the Board, there was testimony on this point which was felt im- 
portant enough to report. It does tend to discredit the idea advanced in the 
petition for habeas corpus that the methods used by the interrogators were so 
severe as to cause the accused to sign false confessions. 

Senator Baupwin. Your board examined the whole matter of the 
trial and the treatment of the prisoners to determine whether or not 
these sentences should be carried out, wasn’t that correct? 

Colonel Raymonp. It was determined, as far as we could, the truth 
of the allegations in the petition for habeas corpus. 

Senator Batpwin. Yes; and in connection with that, did you go 
into the question of whether or not these 73 Germans accused in the 
Malmedy matter had adequate and competent counsel to defend them 
in the trial? What is the situation there, because I think that is 
important, if we ever have a trial like that again, and God grant we 
don’t have to, but if we ever do, I think we ought to certainly see to it 
that the men charged with serious offenses such as these are adequately 
and competently defended. What is the situation you found with 
reference to that? 

Colonel Raymonp. The defense staff included seven American 
lawyers, headed by Colonel Everett, two of whom had command of the 
German language. There was no limit placed on the number of 
German counsel the defense could employ. 

Senator Batpwin. Did they employ German counsel? 

Colonel Raymonp. Actually, about a half a dozen German defense 
counsel were used, at least one of whom spoke fluent English. The 
defense were permitted complete access to their clients. Every de- 
fense counsel had a secretary, and in addition an interpreter, and 
other interpreters were available if needed. American vehicles and 
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personnel were made available to counsel to go out and look for wit- 
nesses and evidence. So far as the defense went, it was open to these 
Germans to hire any defense counsel they wanted. They would have 
been accepted and they did actually have some Germans there, a 
half dozen or so, and in addition to the appointed defense staff. 

Senator Batpwin. So what was the conclusion of your board on 
that, then? 

Colonel Raymonp. We concluded that there was no unfairness in 
that aspect of the case. 

Senator Batowin. Senator Hunt, do you have any questions on 
these points thus far? 

Senator Hunr. Might I ask the chairman, what are your inten- 
tions 
_ Senator Batpwin. I thought, Senator, that I would ask permission 
of the Senate to resume at 1:30, so we could continue for at least 214 
hours this afternoon, if that meets with your convenience. We have 
one witness here particularly who has got to leave on a train at 5 
o'clock, and I would like to get to him, get his testimony down so 
he won't have to come again—and, what is your situation, Colonel? 
Can you give us some time this afternoon ? 

Colonel Raymonp. I am at your disposal, Senator, and if you pre- 
fer 

The Cuatrman. Would you 

Senator Hunt. I was just going to say, if the colonel was available 
this afternoon, then I should suggest that we adjourn now. If not, 
my questions will only take a few minutes. I don’t want the colonel 
to have to come back again. 

Senator Batpwin. Would you have time now? 

Senator Hunt. I think so. 

. Colonel, I am going to ask you some matters of opinion. Answer 
them or not, as you like. 

In your first conclusion, that there was a limited use of mock trials, 
do you think the terrific crimes that had been committed—that mock 
trials were justified. in order to secure evidence ? 

Colonel Raymonp. Well, as I said before, I think the real vice in 
mock trials was the purported establishment of the relationship of 
attorney and client, which was then later used in some cases, not all, 
but in some cases to try to get the man to make a statement to be used 
against him. 

To that extent, [ think it was improper, even in this case. 

Senator Hunr. In your second conclusion, that there was a general 
use of the practice of persuading underlings to talk, by telling them 
the prosecution wanted to get their superiors, and was not so much 
interested in them, do you think anything was wrong with that? 

ene Raymonp. No; not in that particular statement, as you 

read it. 
- Senator Hunt. In your third conclusion that physical force was not 
systematically: apphed in order to obtain statements, but that un- 
doubtedly in the heat of the moment, on occasions, interrogators did 
use some physical force on the suspect—do you think that there was any 
great difference in the physical force that might have been used there, 
and the physical force as we know it is used, in some of our local law- 
enforcement agencies today ? 
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’ Colonel Raymonp. No; 3 do not. 
Senator Hunt. I am going to skip this, it is not important. 
In (e) you say: 
That the practices referred to in (a), (b), (¢c), and (d) above, in certain 
instances exceeded the bounds of propriety but the board has been unable to 
identify such cases, 


In other words, you are assuming there, or you are implying, but you 
were not able to definitely fix the responsibility ? 

Colonel Ravmonp. That is perfectly true. 

Senator Hunt. In (f): 


That there was a general use of other ruses, strategems, stool pigeons, and 
similar practices justified by the difficulty of “cracking the case.” 


Is that justified, in your conclusion ? 

Colonel Raymonp. That. is our conclusion, and I think I see nothing 
improper in the “other ruses and strategems” that were employed. 
- Senator Hunt. Mr. Chairman, I think that is all the questions I 

ave. 

Senator Batpwin. Thank you, Senator. 

I think now, we had better adjourn or recess until 1 :30. 
Senator McCarruy. Before you recess, Mr. Chairman, I have got 
letter here I would like to read into the record, if I may, unless the 

Chair would prefer that I just insert it in the record. 

Senator Batpwin. Whatever you like. 

Senator McCarruy. I think in fairness to the chairman of the sub- 
committee, this should be read into the record. 

It is a letter to Hon. Raymond E. Baldwin, United States Senate, 


Washington, D. C. 
Aprit 21, 1949. 


Dear Senator Barpwin: After yesterday’s hearing on the Malmedy cases, I 
read some accounts of statements I made which would appear to do you a great 
injustice. None of the accounts I read misquoted me, but I fear that statements 
I made with regard to the attitude of the Armed Services Committee in this case 
may have very easily been misinterpreted to mean that I was critical of your 
personal handling of this matter, 

' As you know, our Expenditures Investigating Committee became concerned with 
reports of the Van Roden-Simpson committee and the Army committee, regarding 
the methods used by the American Army staff in obtaining confessions, convic- 
tions, etc., in the war-crimes cases. When the Armed Services Committee sud- 
denly appointed your subcommittee to investigate this matter after our special 
investigating committee of the Expenditures Committee had announced its inten- 
tion of conducting this investigation, I frankly was very much disturbed by what 
I thought was an attempt to head off a complete investigation by our committee 
and provide a whitewash of the Army’s prosecution staff. - 

However, I am convinced that at least since you have taken over, this situation 
does not exist and the efforts of the committee will be directed toward assembling 
and clearly presenting all of the facts. I want you to know that I have no criti- 
cism whatsoever of your handling of this investigation. I think you have been 
eminently fair and certainly have accorded every opportunity to the Expendi- 
tures Committee and the Judiciary Committee to participate in this investigation. 

I might add that I think this is one of the most important investigations which 
the Senate has conducted for some years. I think it is doubly important in view 
of the billions of dollars we are spending in Europe to create good will toward 
this Nation and the amount of money and effort we are expending to sell to the 
peoples of the world democracy and American concepts of justice. 


I thought, in fairness to the chairman, that that letter should be made 
a part of the record, because I fear that the comments I made regarding 
the authority of the Armed Services Committee, and its attitude, have 
been misinterpreted. I was not misquoted in any way; I think there 


MALMEDY MASSACRE INVESTIGATION 99 


was in some quarters misinterpretation to mean personal criticism of 
yourself. 

Senator Batpwin. If I may say, for the benefit of the record, that 
the chairman of the subcommittee appreciates the Senator’s letter and 
statement, and I’m sure the whole subcommittee does, and the whole 
Armed Services Committee does. 

We seek here only to find the truth and the light, and to benefit by 
our experience, so that if we ever have to go through any such circum- 
stance and procedure again—God grant we don’t—we will better know 
how to deal with them, in the interest of justice and fairness. 

Senator McCarrny. I would like to make a suggestion. Apparently 
this is going to be a very lengthy hearing and consume many days’ 
time. I think that, and I realize I am sitting here as an adviser, not 
as a part of the subcommittee, I know the chairman is open-minded 
on anything that may expedite matters and make the hearing more 
profitable. I do think if we would bring in some of the men like 
Van Roden or Simpson, some of the court reporters, and have them get 
their stories in the record so that when we call, the prosecution wit- 
nesses will have something to question them on, I believe we will 
progress a lot more rapidly and efficiently. 

I think it is a mistake to spend so much time putting in the prosecu- 
tion’s defense, in effect, before we know what—I don’t know all the 
claims Judge Van Roden or Judge Simpson are going to make, and I 
can’t intelligently question many of the witnesses until I know what 
this apparently competent body have found, what their statements 
will be. If we hear all the prosecution staff, and then bring in Van 

- Roden and Simpson, I know we will want to call back all the prose- 
cution witnesses. 
As I say, I am just offering that as a suggestion. 
Senator Batpwin. I may say the reason we didn’t start off with the 
two you mentioned, who will be here later to testify, is because they 
couldn’t come. We tried to proceed in this whole hearing, on the 
basis of taking the reports and affidavits and putting them in evidence, 
as to the charges that were made here, and then to give these other 
people an opportunity to appear and be heard with reference to the 
charges, and the colonel, this morning, very consciously tried to direct 
his testimony in that way, to what the charges were in the affidavit 
and then to bring out from the hearings and from his study of it, 
the study of his commission, what they found with reference to those 
particular charges. 
Senator McCarriy. I may state, Mr. Chairman, that the affidavits, 
as far as I am concerned, many of them have no value whatsoever. 
T have sat as a judge in many criminal cases, and I am familiar with 
the affidavits of convicted persons 
Senator Batpwin. As a lawyer, you know they lack many essential 
_ things in the determination of justice, in an American court, and 
one is that these witnesses never appeared, have never been confronted 
by those they are charging with serious offenses, have never been 
subjected to cross-examination and those two latter things are con- 
sidered, in American jurisprudence, vitally essential in the determi- 
nation of a judgment or a verdict. 

It may be that before this is over, we will want to call some of those 
men. J think our first effort will be to explore the situation and find 
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whether or not there is sufficient corroboration of their affidavits to 
warrant going into the thing further. ; a 

Senator McCarruy. I am afraid the chairman didn’t get my point. 

Senator Batpwin. I think, so far as we are concerned, as a matter 
of policy, since there have been none of these executions carried into 
effect it certainly indicates that the military government in Germany. 
and the military command in Germany has been very careful to see 
to it that no executions have been carried out, no death sentences have 
been carried out until all of the facts are determined here. 

Senator McCartuy. I don’t think the chairman got my thought at 
all. We have before us a great mass of affidavits, many completely 
worthless, many, as I say, typical affidavits which an accused will 
sign after convicted and sentenced. However, we have as you know 
I think, a very competent committee of two outstanding judges who 
went over and made a very thorough investigation. Rather than our 
trying to interrogate the witnesses, based upon some affidavits which 
the Van Roden-Simpson committee may have found, I don’t know of 
the basis, in fact I know it would be much easier for me and I think 
for the chairman, if we first had the story of the disinterested people, 
and we know that the prosecution is very interested in that. 

Senator Batpwin. May I say that we have gotten an answer to a 
couple of our letters, and Judge Van Roden and Judge Simpson will 
be witnesses next Friday, so we are going to get their testimony then. 

I will ask the staff to clear the room so that we can leave our papers 
right here. 

(Whereupon, at 12:15 p. m., the committee stood in recess until 
1:30 p. m. of that same day.) 


AFTERNOON SESSION 


(Following the taking of a luncheon recess, the hearing in the 
above-entitled matter was resumed at 1:30 p. m.) 

Senator Batpwin. The meeting will be in order. Will the doorman 
close the door. 

Senator McCarruy. Mr. Chairman, before you call any witnesses 
there is something that puzzles me very much about these cases and 
I thought one of these gentlemen might possibly have the answer. 

We were meting out the death sentences on the theory that the shoot- 
ing of those American boys called for the death penalty—which is 
right. However, I find on going over the case that the generals who 
ordered the shooting—the generals who sent the boys out and said, | 
“Y want you to kill all prisoners,” got either 10 or 15 years, I forget 
which, and the privates who carried out the orders are being hung. 
I am just wondering why a general who orders a private to do some- 
thing which we find warrants a death penalty is Jet off with such a light 
sentence, when the private who carries out the orders assigned him 
under penalty of court martial if he would not perform them, is to be 
hung. It seems to me if the private who carries out the orders is to 
be hung, the general should get. the same treatment, if not worse. Do 
you get my thought? I just wondered if any of the witnesses here 
can tell us the why of such a thing. 

Senator Batpwin. I do not know whether that is so in that par- 
ticular case. 

Senator McCarruy. That is true, isn’t it? 
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Colonel Etxis. That is true. General Dietrich, the commander of 
the 6th S. S. Panzer Army, was sentenced to life imprisonment; his 
chief of staff, who was Kramer, 10 years; and the commander of the 
corps—that is, of the Ist 8. S. Panzer Corps, Priess, 20 years. 

Senator McCarruy. Could we recall Colonel Ellis for just a minute? 

Senator Barpwin. Colonel Ellis is going to be here right along and 
we have two gentlemen here whom we are taking away from their jobs. 
They are working people and they have to be at work at a certain time 
and quit ata certain time. So if you could defer that—— 

Senator McCarriry. Could I ask the witness who just left the stand 
one question so that it follows through with the balance of his testi- 
mony, if the chairman does not mind? 

Senator Barpwin. Go ahead. He is going to be recalled. 

Senator McCarruy. This forenoon you made the statement that 
during your investigation of this matter you felt that there was noth- 
ing definite proven m regard to the American prosecution staff taking 
out the wives of the accused, and that you thought there was nothing 
wrong about it. 

I would like to refresh your memory and ask if this is correct. 

This is from the testimony of Thon, taken before you, with you per- 
sonally presiding. Starting out with an answer: 


ANswer. I was there. I made a mistake and I know it blackened my name 
and I feel bad about it.’ 

Question, There has been some discipline? 

ANSWER. No; Colonel—— 


and I do not have the name of the colonel filled in— 


was very nice about it to me. However, I feel bad about it every time I 
hear it. 


Then there is further questioning: 


I knew some of the accused and the wives asked that we bring some cigarettes 
in to the accused, which happened quite often during the trial, Well, drinking 
went on and we took them to the Officers’ Club. There were four of them. 

QUESTION. Were they the wives? 

Answer. That is right. We took them to the Club one Saturday evening. 

Question. How did they happen to be there? ’ rf 

ANSWER. They came and asked us to deliver some cigarettes and cigars to 
Some of the accused. 

And going on with it: You are aware of the situation? The wives 
came in and asked the prosecution staff to get them to hand some cig- 
arettes to the accused —— 

Colonel Raymonp. That is—— 

Senator McCarruy. And they took the wives down on different oc- 
casions to the Officers’ Club and furnished them with liquor? 

Colonel Raymonp. They took them down there one night, I believe. 

Senator McCarruy. One night only? 

Colonel Raymonp. I think so. That is all. 

‘ Saal Batpwin. Mr. Ahrens, will you stand and raise your right 
and. 

Do you solemnly swear that the testimony you are going to give in 
this matter now in question shall be the truth, the whole truth, and 
nothing but the truth to the best of your knowledge, information, and 
belief, so help you God? 

Mr. Anrens. I do. 
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TESTIMONY OF KENNETH F. AHRENS, OF ERIE, PA. 


Senator Batpwin. What is your full name? 

Mr. Aurens. Kenneth F. Ahrens. 

Senator Batpwin. Now, will you give us your address? 

Mr. Aurens. 241 East Fifth Street, Erie, Pa. 

Senator Batpwin. You are no longer in the armed forces? 

Mr. Anrens. No, I am not. 

Senator Barpwin. Where do you work? 

Mr. Aurzuns. I work in the G. E., in Erie, Pa. 

Senator Baupwrn. In Erie, Pa. ? 

Mr. Aurens. Yes, 

Senator Batpwin. During the war were you in the armed forces? 

Mr. Avrens. I was. 

Senator Batpwin. What outfit were you with? 

- Mr. Awruns. I was in the Two Hundred and Highty-fifth Field 
Artillery Observation Battalion. 

Senator Batpwin. And were you in the so-called Battle of the 
Bulge? = ; 

Mr, Aurens. I was. 

Senator Batpwry. And that was in December 1944? 

Mr. Aurens. That is right. 

Senator Barpwrn. Can you relate to us what happened in connec- 
tion with the Malmedy matter? 

And may I preface any statement by saying that I feel that the 
committee needs this type of testimony from an eyewitness in order 
that we may have in the record the testimony of an eyewitness of 
what he did see and know about it, in order that we may compare that 
with some of the statements and confessions, to test whether or not 
there was something exacted in the confessions that did not occur. 

Senator McCarruy. May I make a statement, and I very reluc- 
tantly make this. In view of the fact that every member of the com- 
mittee has agreed, both privately and publicly, that the Malmedy 
massacre was one of the most atrocious war crimes that was witnessed, 
and in view of the fact that we are all agreed that those who are guilty 
of perpetrating such an atrocity should be shot or hung, when appre- 
hended, and that that is very gentle punishment for them. I might 
say that I seriously wonder why this committee is going about this 
task of trying to—instead of investigating the thing we are concerned 
with, and that is whether or not we have the right men, whether we 
are hanging the guilty or whether. we are hanging the innocent—I just 
svonder why the chairman thinks that he must prove that there was a 
Malmedy massacre and that these young me were shot. There is no 
question about that. 

I say that very refuctantly. On the face of it, this would appear to 
be an attempt to put those of us who feel this thing should be in- 
vestigated into the position of appearing to defend the actions of those 
German storm troopers—which we don’t. 

It seems to me an attempt to again try to inflame the public and 
try to create the same situation in this committee which apparently 
existed over in Germany at the time of the trials, and get us away 
from looking at the cold facts of what our Army was doing, and 
trying to induce this committee to say that there was a tremendous 
crime, an atrocious crime, and some one must hang for it. 
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I say this reluctantly, but I think it is completely inexcusable. 

I know I am sincerely interested in hearing the story of this young 
man—a young man who was patently very lucky to survive, a young 
man with an excellent war record—I am interested in hearing his 
story; but to present this at this time, during this type of investiga- 
tion, I think it is just entirely improper. 

That is all, Mr. Chairman. 

Senator BALpwin. Senator, may I say this: We all know there was 
a massacre at Malmedy, and it certainly is not the purpose of the 
committee to inflame anybody. 

However, these confessions which, it is claimed, were obtained by 
threats and intimidation and other improper means, contained certain 
statements of what happened at Malmedy. 

The only way we can ever determine that those statements are pure 
fiction ancl something that was made up by the prosecution, or by the 
investigators, and put before these defendants to sign, the only way 
we can determine whether or not there was something in those state- 
ments that was pure fiction, is to find out from an eyewitness what. 
actually did happen. 

I have not talked with this young man. I don’t know what he 
is going to say about it. But certainly if he is going to testify to 
facts that also appear in these confessions, it would be at least some 
evidence, and I think very convincing evidence, that these confes- 
sions were not made up out of whole cloth if what these Germans 
may have said as having happened, or described as having happened 
at Malmedy, is corroborated by what men who were there and observed. 
as eyewitnesses have observed, what some of our own troops have’ 
observed. That would give credence to the fact that after all these 

confessions did contain statements that were true. That is the only 
purpose in calling an eyewitness to the atrocity itself; and it is the 
only purpose that this committee has. 

Senator McCarrny. I might say, Mr. Chairman, in view of the 
fact that I happen not to be a member of this committee, and am, 
in effect, just a spectator, I certainly do not want to question the 
chairman’s method of presenting it any further; and I am very 
interested in hearing this young man recount what I think we all agree 
is one of the most atrocious war crimes perpetrated in this period. 

Senator Batpwin. All right, sir. 

Will you describe to us where you were, and how you came upon 
the scene, and, as briefly as you can, what happened, as you observed it ? 

Mr. Anrens. Well, my entire company of approximately 150 men 
was sent out to a town by the name of St. Vith; that is in Belgium. 

Senator Batpwin. V-i-t-h? 

Mr. Aurens. Thatis right. . 

We had been up north at this particular time and they pulled us 
out of there and we were being sent on down to St. Vith, and we were 
traveling in convoy ; I would say 40 or 50 trucks and jeeps. 

Karly in the afternoon of this particular day, we approached this 
crossroads above Malmedy and there was more or less of a straight 
stretch of road as you go through the crossroads. You hit a straight 
‘Stretch of road for approximately a mile or two. And at that point, 
when we got out on that road, was the first we knew of a break-through 
at all, because we were trapped right in the middle of it, and our 
vehicles and men were pinned right down on the road from tank fire 
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and small arms fire, at which time I got out of my jeep and hit the 
side of the road until I kind of found out what was going on. 

Senator Batpwin. When you say “hit the side of the road,” do you 
mean you got down on the road. 

Mr. Aurens. The road was more or less built up level with the 
ground, and I crawled out of my vehicle and went down more or less 
of a field outside the road, which practically all of the men did, be- 
ives if we had stayed in the jeeps we would have been killed right 
there. 

Senator Batpwin. In other words, you mean by that, while travel- 
ing along the road you were suddenly subjected to terrific gunfire of all 
_-kinds? 

Mr. Anrzens. That is right. 

Senator Batpwrn. Go ahead and describe what happened after 
‘that. 

Mr, Awrens. At that time, not knowing—it was a complete sur- 
prise—not knowing what was going on, I made a break for some sort 
of a farmhouse across the road for reasons of shelter and so forth, and 
I laid there when I was captured. They kept us pinned down until 
we were captured. 

Senator Batpwin. Do you know how many were captured? 

Mr. Anrens. Well, my entire conipany, as I said before, was spread 
out along this road, and I would say all of them, pretty close to 150, 
were involved, plus some stray vehicles that had gone by or come by 
at the same time. I mean the road is a through road, and therefore 
our troops used it to get back and forth on, and naturally there would 
be different companies who had men going through there, and this 
also was some way back of the front line. It was probably 5 or 6 miles 
in the rear of what we thought was a front line, so I would say it was 
a complete surprise being cut down that fast, not knowing what it was. 

So as I laid alongside of this farmhouse, we could see these tanks 
rolling up the road, and the German troops all spread out through 
the fields and woods. They more or less had been waiting for some- 
body to come through there because they were that far advanced 
through our lines at the time this happened. 

So about the only thing we could do was give up. I mean we just 
could not fight against tank fire. We had nothing but small arms 
and they were using a lot more than that to keep us down. We had 
no choice but to throw our arms up and give up. 

At that time I got up on the road with my hands up in the air, the 
same as the rest of the boys—I could see them lined out all the way 
down the road, the road that we came up on. And they proceeded to 
get us all in some sort of file and told us to walk back the way we came, 
which is what we did during the course of that time. During the 
course of that walk back toward the crossroads where we just passed, 
which was about half a mile above that, I seen numerous men that had 
already been killed and wounded. Some of them were laying along- 
side the road. Some of them were being beat up. Some of them 
were being pulled out of the woods—they had gotten into the woods 
and were hiding in there, trying to get away from this gunfire, nat- 
urally. And they marched us back down this road, in more or less 
of a column of men. 
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When they got us back to the crossroads, they searched us and took 
whatever they wanted to. I mean they went through our pockets and 
took watches, rings, and wallets—whatever we had on us. 

Senator Banpwin. Had they taken your arms away from you at 
that time ? 

Mr. Aurens. We had already thrown our arms up. If we had not, 
they would have killed us at that time. We definitely had no choice 
of holding our arms, at the time I crawled up on the road. I was 
hiding down there at the farmhouse... I was alongside of the farm- 
house. I threw my gun away down there. If I had come up on the 
road with my gun I would have been shot right there. 

J take it that is what happened to the men I saw lying along the 
road. They still had their guns in their hands when they were caught. 

So when they marched us back down to this crossroads, they, as I 
say, they searched us and pushed us all into a field which was a more 
or less enclosed cow pasture. I believe it belonged toa farm. There 
seemed to be a small farm right there, a couple of buildings off to the 
side of the field, and the field ran parallel with the road. It sat right 
alongside the road. The fence was no more than 10 or 15 feet away 
from us. So we all crawled, or we all were pushed down into the 
field, into more or less of a group. 

By the time I had got down there, there was practically my entire 
company lined rp in that field, ard everything was in quite a turmoil, 
and there was a lot of our boys had been hurt then; I mean hit by 
shellfire and gunfire, and a few of our aid men were running around 
trying to help this man and that man, either tying up the arm or the 
leg or something; and stop the pain. And we stood there, not know- 
ing just what was going to happen. I mean we had no idea what they 
were going to do with us, and I figured it was pretty close to Christmas 
and J was thinking about spending Christmas in some camp over in 
Germany. 

I mean that is what I had in my mind at that time, a terrible thought, 
anyway. 

But we stood there for about half an hour, I would say, and at the - 
same time they had lined up probably two or three tanks on the edge 
of the field, up on the road, and there was probably five or six troops 
on each tank, and they mingled around up there on the road. They 
watched us, and they told us to keep our hands up in the air. Every 
time somebody would drop their hands down a bit we would get a 
gun pulled out and they would aim it a little bit and they would tell 
us to get our hands up in the air, and that is the way we stood there, 
not knowing what was going to happen. : 

But at the same time this one tank, that had finally straightened 
around up there in the road alongside of the field, one of their men 
stood up on top of it—it was either a half track or a tank, I am not 
_ Sure what now. 

Well, he pulled out his pistol while I was standing facing him, like 

. all of the boys were; we were just massed in a group there, and he 

waved his gun in the air a little hit and aimed down into the front of 

our group. ae 

ee anno Batpwin. How: far were the tanks away from the road 
en? 
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Mr. Anrens. Well, I would say 20 feet, 15 to 20 feet at the most, 
and he aimed down into our group and he fired once, and T noticed 
one of the boys drop; and he fired again and one more of the fellows 
dropped standing right alongside of me; and about that same time, 
well, I would say all hell broke loose. They just started opening up 
their machine guns and they really sprayed us. 

Senator Batpwin. You say the machine guns opened up? 

Mr. Aurens. Yes. They had guns. They mounted them right on 
their tanks. And at that particular time I turned round and fell flat 
on my face. 

Well, I think I was probably hit in the first burst or two, because 
I can recall being hit in the back the first time as I lay there. Well, 
naturally that shooting went on for quite a little while, until they 
thought they had killed just about all of the fellows. 

I know I didn’t look around. I couldn't see. I mean I didn’t dare 
look around. Just more or less fear, I guess, and numbness. 

Senator Batpwin. You were hit by the gunfire? 

Mr. Atrrens. Yes. One of the first bursts hit me and then I was hit 
again. I was hit during the course of the afternoon as I lay there. 

And after that happened, I don’t know how long they fired into 
us like that, it was quite a little while, they sprayed that group back 
and forth. I could tell the way the guns would get close to me and 
then back and forth across the group. 

Well, after that ceased, I could hear them walking down amongst 
the boys that were lying there. And naturally there was a lot of 
moaning and groaning, and some of the boys weren’t dead yet. I mean. 
they were still alive. They had been shot up pretty bad. 

Sio what they done, I figured what they were doing, you would 
hear a stray shot here and a stray shot there, they were walking around 
making sure that there was nobody left. Each time they would hear 
somebody moan, they would shoot him; and there was one particular 
time when I could feel, I could almost feel, a footstep right along- 
side of me, where one of the boys laid. across the back of me, or this 
- side of me [indicating] and they shot him. But why he didn’t shoot 
me, I don’t know. He must have thought I was dead because I had 
been hit in the back and naturally looked like J was dead. 

That went on for a little while. I don’t know how long. I mean 
time was like years then. I could not calculate very well. But they 
must have moved on, and there was troops going back and forth on 
the road, This was their spearhead, more or less; it must have been 
their spearhead in this drive. And of course they were rushing troops 
up as fast as they could on this road, and they were heading to St. 
Vith too. That was the same road we were using. And every once 
in a while a tank or a half-track would roll by and turn their guns on 
us, just for a good time; I mean they were laughing, they were hav- 
ing a good time. That is the way it was all during the course of the 
afternoon. 7 

The first quiet spell that we had, I don’t know how long it was after, 
after I lay there, I heard somebody whisper in the group that lay 
there with me, so I knew there was somebody else still alive, and I 
was trying to see if I could feel arrything and see if I was alive, which 
I wasn’t sure of. And as I say, we could hear them talking up on the 
road; there must have been a few of them left up there; but somebody 
said, “Let’s go!” and at that time I got up and started running towards 
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the way I laid. I laid facing away from the road. And I got up. 
and started running, and they opened up on us again. They must 
have had a machine gun up there. I would say there was a rearguard 
left at the fork in the road. They had probably three or four men 
up there with small arms and a gun and they started to cut us down 
again. But somehow I got into the woods, which was probably a 
couple of hundred yards or more away, and from then on until some- 
time that night, before I got onto my own lines, and I got picked up, I 
had two boys with me that had been shot up pretty bad. We must 
have gone probably 5 or 6 miles that evening before we bumped into. 
an American captain who was out more or less on a patrol. We had 
to take a chance. We didn’t know whether it was our troops or their 
troops. They had got all of our equipment, vehicles and clothing, and 
we weren’t sure whether we were bumping into our own men or who. 
But we had to take a chance. We were all pretty much shot up and 
weak. So we let outa yell when he came by in a Jeep on the road, and 
we stuck to the woods by the road, as near as we could, and he finally 
picked us up. 

He didn’t know whether-he wanted to or not. He stopped the jeep: 
and turned round and was going to head back; but he took a chance 
and picked the three of us up, and we told him all three of us were 
wounded pretty bad. 

Senator Batpwin. Was that some of your troops? 

Mr. Avrens. That was two boys that were with me in my own 
company. : 

Senator Batpwiy. Who were the people that picked youup? Were 
they Americans ? 

Mr. Anrens. Yes. They were Americans. I don’t know what 
outfit they were attached to or anything. But I know they were out 
trying to find out just how far advanced the Krauts had gone. 

Senator Batpwin. About what time of the day did this happen? 
Do you recall that? 

Mr. Aurens. This happened about 1 o’clock in the afternoon. 

Senator Batpwin. And what time was it when you finally got up 
and ran? Have you any idea about the passing of time? I would 
not be surprised if you did not have, but I wonder if you could give us 
any information as to that. 

Mr, Aurens. Well, I don’t have—I would say probably around 
4 o'clock. I mean just guessing, because it was after dark when we 
got picked up. va 

Senator Batpwin. And who were these other two American boys 
who were with you? 

Mr. Aurens. One fellow was a corporal from Pittsburgh. His 
name is Velanzi—V-e-l-a-n-z-1. 

Senator Barpwin. He was in your outfit? 

Mr. Aurens. He was in my squad. 

Senator Batpwin. Do you remember the name of the other boy? 

Mr. Anrens. I can’t tell you offhand. I don’t know who he was. I 
know he was in my company but I didn’t just know his name. 

Senator Batpwrn. At the time that they opened up on you with 
Machine guns, were your hands inthe air? 
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“Mr. Anrens. Oh, yes. We had no arms and we had been captured 
for all of an hour before this happened. 

Senator Batpwry. Was anything said to you that you could under- 
stand? J mean, were there any instructions given to you? 

Mr. Aurens. Well, they made a lot of movements. I mean, when 
they were marching me down the road they wanted to know if I could 
drive these trucks of ours, which were still up on the road. They 
wanted to get them moved because—so they. could get the tanks 
through. I shook my head, “No, I couldn’t drive at all.” Different 
things they wanted, that is the way they would ask. They would 
motion and shove you around a little bit, if they didn’t like the way 
you looked or the way you were standing or the way you had your 
hands up in the air. 

Senator Batpwrn. Was this man that brandished or waived his 
pee he standing in a jeep or tank, or was he standing on the 

round ? 
. Mr. Anrens. He was standing; it was more cr less of a half track; 
it was an open-top track vehicle. They have 4 name for it over there. 
I don’t know the name of those vehicles. But they have got a name 
for them. - It was more or less of a squad car with tracks. 

* Senator Batpwin. Do you know whether any other American boys 
got away from that as you did? 

Mr. Asrrens. Well, I know of these two that were with me, and I 
know of one fellow that was captured again that got away the same 
asI did. I mean, he got away that night, but he was picked up again 
during the night. . 

He spent the rest of the war in some camp over in Germany. I 
don’t know which one it was. 

And there were four boys who went back to Europe on these war 
trials with me that got away similar to the way I did. 

Senator Batpwin. Did you testify in the war crimes trial ? 

Mr. Anrens. Yes; I did. 

Senator Barpwin. And previous to that time, the time that you 
testified, did you give a statement about what happened ? 

Mr. Aurens. Oh, yes; more than once. 

Senator Batpwin. How long before the time that you testified ? 

Mr. Auruns. Well, the day that—or the night that I had escaped, 
during the night I gave a statement to one of the inspector general’s 
aides who was a captain—and I don’t know hisname. He approached 
me in one of the aid stations where they had sent us for the time being. 

Senator Batpwin. Where were you wounded ? 

Mr. Anrzns. I was wounded in the back. 

Senator Batpwin. Through your shoulder or through your lung? 

Mr. Aurens. No. Right next to my spine, about halfway down 
my back. ; 

Senator Batpwin. I mean, did.the projectile go right through you? 

Mr. Aurens. No. It came in here [indicating] and came out over 
here [indicating]. 

Soe Batowin. Then you said you were wounded in another 
place. 

Mr. Aurens. Well, they were both in about the same place. One 
was right alongside the other one. In fact, they cut the whole thing 
open from one end to the other and sewed it up again. 
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Senator Batpwin. Were you ever able'to identify any of these 
Germans ? 

Mr. Aurens. No, I wasn’t, because it was over a year since that 
happened before I went back to the trials. Naturally they didn’t 
look the same men they did when they captured us. 

Senator Banowin. Could you tell what German outfit they were 
attached to ? 

Mr. Aurens. The only thing we could tell, they were SS men. They 
wore some kind of a lapel button, sort’of a—well, I can’t describe it. 
It has got more or less of a streak in it. 

Senator Batpwiy. Well, it is the SS insignia? 

Mr, Anrens. Yes. Some you could see it on and some you couldn’t. 
Some had different clothes on. They weren’t all dressed alike. 

Senator Batpwin. Have you anything further you want to say 
about it, that you can recall ? 

Mr, Aurens. I would imagine—there is a boy from my home town 
with me that got killed, and his dad was talking to me, and I know 
very much he would like to be here hearing this. He is taking it all 
pretty hard, and a lot of people have written to me in the past couple 
of years to ask me if I ever heard anything of their husbands or sons. 
Some of the boys weren’t found. Some of them are still missing. 

Senator Batpwin. How many would you-say, to the best of your 
knowledge, that were on the ground after they had finished with the 
first burst of machine gun fire as you described it. 

Mr. Auruns. Well, I would say there was all of 150 men lying there. 

Senator Batpwin. All of 150 men? 

Mr, Anrens. Yes. 
eas Batpwin. Whether they were all killed or not, you don’t 

ow. 

Mr. Aurens. I don’t know. And not all, like I say, were from my 
company. There were some that were thrown down with us, I saw 
so many faces when we were pushed down into the field; they were 
pushed down on the same basis when we were in the field, strange 
people that I hadn’t seen before. 

Senator Batpwin. Senator Hunt, have you any questions? 

Senator Hunr. Mr. Chairman, I would like to ask the witness: As 
I understood your statement, during the killing the SS troops seemed 
to be in a hilarious mood and seemed to be enjoying their work ? 

Mr. Aurens. Oh, yes; very much so. , 

_ Senator Hunt. Let me ask you if any of those SS troops were, dur- 
ing the trial, pushed up against a wall, would you consider that they 
were being mistreated, after what they did to your boys? 

Mr. Anrens. No; I certainly would not. I often wish I would 
have a chance to push them up against a wall. 

Senator Hunr. Do you think that a trial of men of that type, that 
_ character, for.committing acts such as they had committed, should 
be shown all of the rights that we expect today in a civil trial? 

-Mr. Anrens. No; I don’t. E 

Senator Hunv. Do you think that the fact that now 6 out of the 73 
that have been convicted may be hung for killing—how many of your 
boys? One hundred and fifty, wasn’t it? 

' Mr, Avrens. Yes. 
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Senator Hunt. Do you think that seems to be a very severe penalty 
for the price that American boys paid ? 

Mr. Avrens. I certainly do not. 

Senator Hunt. I haven’t any more questions. 

Senator Barpwin. Senator, have you any questions? 

Senator McCarruy. Not at all. 

But I might say that the prosecution has informed me that not only 
this boy, but any of the American boys that have come back to testify 
were absolutely truthful. And that despite the inclination they might © 
have to identify some of those that the prosecution staff said were 
guilty, these boys were very careful and did not try to identify any- 
one they could not absolutely identify, regardless of the fact they must 
have felt very strongly about this; and I think they should be com- 
plimented for that. I could conceive that under certain circumstances 
they would have gone in and identified anyone whom the prosecution 
said was guilty. And for that reason I want to compliment these 
young men—this young man and the others—for being as truthful 
as they were under stress. 

I imagine that this young man would heartily agree with me that 
if there were to be executions, the generals who ordered the privates 
to do the killing should not be let off with 10 years while the private 
who carried out the order was hung. : 

I might say, Mr. Chairman, while this is interesting and provides 
part of a Roman holiday here, and is a bit difficult for those of us who 
did lose a lot of good friends under circumstances that were analogous 
to this, I think it is so entirely improper. We are not here to ceter- 
mine whether or not there was a gruesome crime committed that day. 
We know there was. . 

The questions that have been asked here—the admissions which 
the young man has been asked to make—point up the thing that is 
the whole purpose of this part of the investigation: It is an attempt to 
inflame the public and to intimidate the members of this committee, 
if you please, to the end that we cannot honestly and intelligently 
and fairly determine whether or not the guilty have been convicted, 
or whether or not some of the guilty have gotten away because of some 
bungling in that area, or how many of the mnocent we have got. 

Take, for example, the question asked by my good friend from 
Wyoming, the question of whether or not the men should be hung if 
guilty of this crime. Why, obviously they should be. Likewise the 
mere fact that there was a gruesome crime committed does not say 
that we are going to run out and grab everyone in sight. 

As I say, the prosecution as a whole, every one of them, have been 
very generous in their praise of these young men who went back and 
who would be inclined, more than the prosecution, to try to get con- 
victions and see that some men were shot or hung for this crime. They 
tell me these young men were painstaking in making sure they would 
not identify the wrong men, and it seems to me that this committee 
could be. at least as honest. and fair as these young men who had 
that gruesome experience there, in the position that it takes. 

As I say, I reluctantly make this statement, Mr. Chairman, but I 
do so because I think what we are doing is.so entirely improper. 

Senator Batpwin. I have already made a statement on my pur- 
pose in asking for this type of testimony. There are just one or two 
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other details that I want to ask this witness, because they pertain to 
facts that I have heard in one or two of the confessions. 

How many different times after the first bursts was it that tanks 
went by and fired into the group—do you recall that at all? 

Mr. Anrens. I would say probably three or four times. 

‘Senator Batpwin. Then, you mentioned the fact that when you got 
up and ran for the woods, you and these two other boys, there was a 
detail at the cross roads. Were they German troops? 

Mr. Aurens. Yes. 

Senator Batpwin. And they fired at you. I think you described 
them as a sort of rear guard. 

Mr. Aurens. That is right. 

Senator Barpwin. Were they down at the crossroads? 

Mr. Anrens. I didn’t see them. I mean, I didn’t take the time 
to turn around and look to see them, but from the sound of the 
guns, that is where I would say they were. 

Senator Batpwin. The fire came from that direction ? 

. Mr. Aurens. That is right. : 

Senator Barpwry. Are there any further questions? 

Senator Hunv. I would like to ask one more question, Mr. Chair- 
man. May I ask the witness: You testified at the trial, if I understood 
you correctly; and then did you have the opportunity, or did you 
spend any other time within the courtroom while the trials were in 
progress? Did you watch them closely at all—the progress? 

- Mr. Aurens. Well, yes; I did. I had been there approximately 
2 months before the trials began. 

Senator Hunt. You have been very straightforward in your state- 
ments, as has been brought out by the distinguished Senator from 
‘Wisconsin. 

Did you see any evidence of viciousness displayed on the part of the 
prosecution? Did you see any improper acts on the part of the prose- 
‘cution in these cases? To put it into one question, Do you think the 
men had a fair trial? 

Mr. Avrens. I would say they did. 

Senator Hunt. That is all. 

_ Senator Barpwrn: Just one further question. Before you were 
herded into this field and fired upon, as you were being brought down 
toward the field, was there any abuse offered you by the SS troops— 
were you pushed or shoved or kicked or threatened or imtimidated, 
or anything of that kind? 

Mr. Arrruns. I believe I said in the first part. of this talk that there 
was quite a bit of it all the way, all through the march that they 
marched us back down this road again. I noticed one of the first 
things, when I was captured and brought up onto the road, they were 
taking our carbines off of the boys, or up off the ground, and in more 
. than one case I had seen them beat them across the back or across 
the chest or across the head, or break them up against trees, and that 
gives you an idea of the treatment that we had gotten when we were 
captured. 

Senator Banrpwin. At that time there was no doubt in your mind 
but what you were a prisoner of war? 

Mr. Anrnns. There was not any doubt whatsoever. 

Senator Barpwin. And your hands were up over your head? 
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Mr. Aurzuns. That is right. 

Senator Batpwrn. And you had thrown away your weapons? 

Mr. Aurens. That is right. 

Senator Batpwtw. So you were unarmed ? 

Mr. Asrens. That is right. 

We had no choice, Senator; we had to throw them away or else 
we would have been killed right there. Like I said, I had seen prob- 
ably 10 or 15.men who had been killed that-were laying alongside | 
the road. 

Senator Batpwin. As.I understand you, you were traveling along 
the road with this artillery unit and this break-through came that 
took you by complete surprise. There was not any chance of success- 
ful resistance, or any chance of any resistance at all? 

Mr. Anrens, None whatscever. . 

Senator Batnpwrn. I think that is all. 

Have you any further questions, Senator? 

Senator McCarruy. No. 

Senator Batpwin. In the light of what has been said here, I would 
like to say for the benefit of the record that in investigating a matter 
of this kind it is the province of the committee to keep a cool head 
and keep as cool a head as this young man kept, and I am sure the 
committee will do that. 

On the other hand, I cannot believe that in an investigation of 
the Malmedy massacre, when we are trying to discover what kind 
of treatment was given to these Germans and what the background 
was behind it, what the details were that had been related here, and 
what the details were that appeared in the confessions, I cannot 
imagine that you would find any more competent witness for an 
investigation of this kind than a man who was right there and saw 
it all happen. 

I want to thank you, sir, very much, and I want to commend you 
for your fine Americanism and your fine display of courage. 

Mr. Aurens. Thank you. 

Senator Batowin. We will hear the next witness. 

Mr. Scalise, will you stand up? Hold up your right hand. 

Do you solemly swear that the testimony you shall give in the matter 
now in question shall be the truth, the whole truth, and nothing but 
the truth, so help you God? = | 

Mr. Scautsz. I do. 


TESTIMONY OF D. A. SCALISE 


Senator Batpwin. Give us your full name. 

Mr. Scatise. Dominic A. Scalise. 

Senator Batpwin. And where do you live? 

Mr. Scarisz. 104 Orchard Street, Warren, Pa. 

Senator Batpwin. What do you do? What is your business? 

Mr. Scauise. Oil worker in the United Refining Co. 

Senator Batpwin. You have come down here at the request of the 
committee to testify # a 

Mr. Scarisz. Yes, sir. 

Senator Batpwin. What is your connection with this war crimes 
investigation? When did you first have any contact with it? 
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Mr. Scauise.. Well, it was in the fall of 1945. I was a provost ser- 
geant at this prison at Schwabisch Hall. That is the first I had con- 
tact with the Malmedy case. 

Senator Batpwin. You were in the Army at that time? 

Mr. Scauise. Yes, sir; I was. 

Senator Batpwin. What was your outfit? — . 3 
. Mr. Scarise. Six hundred and thirtieth TD Battalion. 

Senator Batpwin. And. what were you? 

Mr. Scauisz. Provost sergeant. 

Senator Batpwin. Provost sergeant ? 

Mr. Scatise. Yes, sir. 

. Senator Barpwin. What were your duties in connection with your 
position there? — P 
Mr. Scauisr. I was to oversee incoming prisoners, prisoners going 
out, and the clothing of the prisoners; supervise the feeding and check- 

ing the guards, and so forth. 

Senator Batpwin. You had the rank of sergeant, you say ? 

Mr. Scauise. Technical sergeant. 

Senator Batpwin. Well, Sergeant, do you remember what the date 
was that you first came there? You say in the fall of 1945. 

Mr. Scatiszr. That is when I first had contact with these SS trooper 
boys.. 

Senator Batpwin. Oh, yes. 

Mr. Scarisz. I had come in there, September °45, about. 

Senator Batpwin. September of ’45; and you were at Schwabisch 
Hall then ? 

Mr. Scauisz. Yes. 

Senator Batowin. At that particular time were you guarding 
prisoners there? 

Mr. Scauise. At that particular time we had nothing but civilian 
internee prisoners. . 

Senator Baxpwin. Civilian internee prisoners? 

Mr. Scauisz. That is all we had then. 

Senator Batpwin. When did these SS troopers first come in as. 
prisoners ? 

Mr. Scarise. I think it was about October. It was getting kind of 
cool weather then. 

Senator Batpwin. Was this a prison for military personnel, or 
civilian personnel, or both? 

Mr. Scauise. Well, we had a few prisoners of war among the group 
of civilian internees. A very few when I first came there. We had 17 
generals in there. They were transferred to another place. 

_ Senator Batpwin. Well, then, these SS troopers came, you say, along: 
in October ? Se 

Mr. Scauisz. That is right. 

. _ Senator Batpwin. What was the most number—the greatest num- 
ber that you ever had? 

Mr. Scauisr. Well, we must have had around 600, all together. 

Senator Batpwin. Were they all SS troopers? 

Mr. Scatisz. All SS. 

Senator Batpwin. And how long were they there? 

_ Mr. Scarisz, Well, as the interrogations proceeded, and they found 
somebody that had no connection with this case, they would transfer: 
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them to another prison, and we would get more in, keep getting some 
every other day. And then they would kind of weed them out. 

mentor Batpwin. When you first came there, did you see Colonel 
Ellis? 

Mr. Scatisz. Not when I first came there. 

Senator Batywin. How long had you been there when he came? 

Mr. Scauisz. Well, shortly after the other groups were there, Colonel 
Ellis came down to check the situation over. That is when I first met 
him. I don’t remember how long it was. 

Senator Batpwin. Then, after he came, did there come a number of 
military and civilian personnel to interview these witnesses? 

’ Mr. Scatiss. Well, they all seemed to arrive about the same time. 
. Senator Batpwin. The whole group? 

Mr. Scatasz. The interrogation group and the investigators and all— 
‘quite a staff—came in at once. 

Senator Barpwin. Now, in guarding these German SS troops— 
in the first place, let me ask you what kind of a place is Schwabisch 
Hall? Give us a little description of it? 

Mr. Scatisnr. The town, you mean? 

Senator Baupwin. That is the name of the town, is it? 

Mr. Scauisr. That is right. 

Senator Batpwin. This was not a hall, as such, but a compound; 
internment camp ? ; 

Mr. Scarise. Well, Schwabisch Hall is the town, and the prison 
was in Schwabisch Hall. 

Senator Barpwin. Well, what was the nature of the prison? Just 
describe it to us briefly. 

Mr. Scariss. It was a fairly modern prison, had cement-block walls, 
I'd say, about 18 feet high all around it, with these electric doors in 
front, double doors. 

Senator Barpwrn. A regular penal institution ? 

Mr. Scauiss. Yes, sir. 

Senator Batpwin. Built by the Germans? 

Mr. Scatiss. Yes, sir. 

Senator Batpwin. And how many prisoners did you say you had 
there? At any one time. 

Mr. Scautss. Well, we must have had about 1,200; around that 
number, I am not just exactly sure. 

Senator Batpwin. During the time that you were there, what was 
the condition of the food? What kind of food was given to these 
prisoners ? 

Mr. Scatisr. The food was always very good. It was American 
rations, the same as we were getting. 

Senator Barpwin. Would you say it was American rations, just the 
same as were issued to American military personnel ? 

. Mr. Scauise. Not exactly the same as the GI’s were getting, but it 
was stuff that the Americans furnished, like dehydrated potatoes, de- 
hydrated rice—all American food. 

Senator McCarruy. That is the first time I ever heard an Army 
sergeant say that the Army rations were good. 

Senator Batpwin. He isn’t talking to a commanding officer now. 

Were they ample? Was there ever a shortage? 

Mr. Scatise. No; we had plenty to eat. 
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Senator Batpwin. And the prisoners had, as you observed it—— 

Mr. Scarise. Yes; they had plenty. 

Senator Batpwin. Now, during that time—was there any time 
that the prisoners were deprived of food, or put on short rations or 
anything of that kind, that you observed ! 

Mr. Scarisz. Not to my knowledge, there wasn’t. 

Senator McCarruy. I missed part of the testimony. 

Were you in charge of the messing of the prisoners? 

Mr. Scazisn. I had detailed a group of civilian internees under the 
supervision of the American soldiers, to feed the prisoners. 

Senator McCarruy. You were in charge of the messing? 

Mr. Scauise. I was to make sure they were fed. 

Senator Batpwin. Part of your duties was to'see that they got fed? 

Mr. Scauise. Yes, sir. - 

Senator Barpwin. And did any of the German prisoners, SS troop- 
ers, ever complain to you or to anybody, to your knowledge, that they 
didn’t get their food, or were not bemg fed, or were put on short. 
rations, or anything like that? 

Mr. Scautss. I never heard any complaint about food. 

Senator Batpwin. Were there any complaints about anything? 

_ Mr. Scazisr. Once in a while we would get a complaint. Maybe a 
fellow was cold and would want an extra blanket, and we would see 
to it that he got an extra blanket. 

Senator Batpwin. Were they kept under cover and indoors, these 
prisoners ? 

Mr. Scauisz. Yes, they were. 

Senator Batpwin. Were they heavily guarded? 

Mr. Scarise. We had guards for all cell blocks; two guards for each 
cell block. 

Senator Barpwin. So the prisoners were locked up in cell blocks? 

Mr. Scauise. Yes; they were. 

Senator Batpwin. What can you tell us, if anything, about the 
treatment? Was there any abuse, any beating or pushing or tripping,. 
or any physical violence of any kind? 

Mr. Scatiss. I didn’t see anything of that abuse that they were 
talking about. I had quite a bit of access to the prison, and I never 
had any report of anything. 

Senator BaLtpwin. How long were you there, Sergeant? 

Mr. Scatisz. I left in March of 1946. 

Senator Batpwin. And were you there from September 1945 to 
March 1946? 

Mr. Scauiss. Yes, sir. 

Senator Batpwry. Do you know of your own knowledge whether 
or not in that period of time these prisoners who were tried for the 
Malmedy affair were actually in the prison? 

Mr. Scauise. Well : 

Senator Batpwin. Do you understand my question ? 

Mr. Scarisn. Will you repeat it? 
rer as Batpwin. They were not all Malmedy cases that were 

ere ¢ 
_ Mr. Scarise. We had two different groups. We had some civilian 
internees, and this Malmedy group. - 

Senator Barpwin. You had a civilian group, and you had the Mal- 
medy group ? 
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- -Mr. Scarisr. No; they were in separate sections of the prison. 

Senator Batpwin. Now, during that time, tell us as frankly as you 
can, about their treatment. If there was any abuse we would like to 
‘know it. 

Mr. Scatasn. There was no abuse. I had nothing ever reported to 
me; and generally, I naturally hear about those things, floating around 
the prison like I did. I had quite a bit of contact personally with the 
SS men. They never mentioned anything about any abuses. . 
- ‘Senator Barpwin. Was there any occasion when any of the guards 
might have beaten any of these prisoners, or mistreated them in any 
way? 

Mr. Scarise. At one time, when we first brought prisoners in there, 
we did have one of our guards that did rough up a prisoner a little bit. 

ir ass Barpwin. What was that about? Can you tell us about 
that? 

Mr. Scarisz. Well, they were supposed to be quiet after the lights 
were out in the cells, and they wouldn’t keep quiet, so I guess he got 
into a scrape with one of them, and we found out about it and had the 
guard removed. 

Senator Barpwin. You had the guard removed ? 

Mr. Scatise. We put him on as as a prison chaser. 

Senator Batpwin. A prison chaser ? 

Mr. Scatise. That was another job we had in the prison. 

Senator Batpwin. What kind of a job was that? 

Mr. Scatiss. The civilian internees, they had access to the prisoners; 
‘they were under constant guard, and they could go out and do electrical 
work or carpentry work, and they had a guard for every five or six 
men to watch them. ; 

Senator Batpwiy. There has been some claims made that men there 
had teeth knocked out, were pushed up against the wall, and were 
abused in various ways. 

Mr. Scatise. Well, I listened to that this morning, and when those 
men first came into the camp, a lot of the men had bad teeth then, and 
were complaining about toothache. Then we had to go in at night 
‘and try to quiet them down, and we used to take them to Stuttgart for 
‘dental work.. That was before they even had the first interrogation 
‘started. 

Senator McCarrmy. You understand the interrogations had been 
‘started before they came to Schwabisch Hall? You know they were? 

Mr. Scarisz. I didn’t know that. 

Senator McCarruy. That has been the testimony. The interroga- 
tions started before they were ever brought to Schwabisch Hall. 

Senator Batpwin. I don’t recall. any testimony here to that effect. 
‘My recollection is sometimes faulty. The record will show that, 
whether it be so or not. 

Do you have a letter from the German dentist ? 

Did you ever know, while you were at the prison there, a Dr. Knorr?! 

Mr. Scartsz. Yes; I did. oa 

Senator Batpwin. When did he come there? 

Mr. Scatise. I am not exactly sure. I think he came about twice 
sweek to take care of the dental work. 

Senator Barpwin. About twice a week ? 

Mr. Scauise. I think so. 
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Senator Batpwin. Was he coming there about twice a week when 
you first arrived? 

Mr. Scauise. Yes, he was. 

Senator Batpwin. So that he was there during the time that you 
were there? 

Mr. Scauisz. Yes. 

Senator Batpwin. Do you know anything about him at all? Did 
‘you ever meet him or talk with him? 

Mr. Scautse. I have talked with him. He used to bring the nurse 
zight with him. He used to have a nurse that came right along with 
hin. . 

' Senator Batpwin. How many different times did you talk with 
‘him, would you say? 

Mr. Scauise. I would say three or four times. 

-. Senator Banpwin. Did he ever at any time make any complaint to 
to you about the prisoners having their teeth knocked out, and jaws 
‘broken, that he had fixed ? ‘ 

Mr. Scauisz. No. ‘ 

Senator Batpwin. You are quite sure about that? 

Mr. Scatise. Positive. ; : 

Senator Batpwin. Were you in such a position of authority that 
a complaint of that kind would normally have been made to you? 

Mr. Scatise. It could have been. 

Senator Batpwin. I mean, you were there—the ‘provost guard in 
charge, were you not, part of the time? 

Mr. Scauisz. Yes. 

Senator.Batpwin. And: when he came to the prison with his nurse, 
did you let him in or go with him or anything of that kind ?. 

Mr. Scauiss. He had a regular pass to come in, and he knew where 
to go. He went right to the hospital ward. e 

Senator Batpwin. And you have talked with him, you say? 

. Mr. Scauisn. Yes, sir. 
_ Senator Batpwin. How many different times? 
. Mr. Scarisz. Probably three or four times. 
~ Senator Batpwin. Did he ever personally make any complaint to 
you about witnessing any physical abuses on the prisoners?! 

Mr. Scatisr. No; he never did. 

-’Mr. Batpwin: He never said anything to you about having seen 
any broken. jaws, or teeth knocked out, or anything of that kind? 
"Mr, Scartsz. No, no. 
Senator Batpwin. Of your own knowledge? 
~ Mr, Scarise. Yes. Cuter fiz 

Senator Barpwin. And did you ever hear—this is pure hearsay— 
did -you ever know of his making any complain to anybody else? 
- Mr. Scarisn. The first'time I heard about it was this morning, when 
it-was brought up in this case. 

Senator Barpwin.: And do you know anything about so-called mock 
trials that were conducted ? ; 

- Mr. Scatisz. Well, [had seen the paraphernalia that they used, but 
I never witnessed one. , 
Senator Batpwin. What was the paraphernalia that they used? 
Mr. Scantse. Well, they had a black cloth, and’a couple of candles 
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and a crucifix, but that is all Iever did see. Ispent my time in different 
sections of the prison, taking prisoners back and forth. 

Senator Batpwin. There was a mention made of a black hood that 
they put over the prisoners’ heads. Was that used? 

Mr, Scauise. Yes, sur; we used them all the time. 

Senator Batpwin. Why did you use that? . 

Mr. Scautsz. Well, we were told that they wanted to keep them from 
coming in contact with the other prisoners so couldn’t see any other 
prisoners—more or less a matter of security. We used to help hold’ 
them by the arm to walk with them to see that they wouldn’t walk— 
so they wouldn’t get hurt or anything. if 

Senator Batpwin. Did you ever see any rope or nooses? You said 
you saw some of the paraphernalia they used. What was that 
paraphernalia? 

Mr. Scarisx. I mentioned these candles and this black cloth and the 
crucifix. That is all I had seen of the mock trial things. a, 

Senator Batpwin. Did you ever see any nooses, ropes, or anything 
of that kind? 

Mr. Scauisz. No; I did not. 

Senator Batpwin, Any clubs? 

Mr. Scarisr. Well, the guards were equipped with little clubs. 

Senator Batpwin. The guards carried clubs? 

Did your guards carry arms? 
Mr, Boatase, They were unarmed in the prison. 

Senator Batpwin. Now, were there cells for solitary confinement 
in the prison ? 

Mr. Scarisz. Well—by “solitary confinement,” you mean——. 

Senator Batpwin. Where they put one prisoner in, all by himself. 

Mr. Scauisz. We had a lot of those cells. 

Senator Batpwin. Did you-ever put any of these prisoners in soli- 
tary confinement ? 

Mr. Scauiss. When we first got these SS-men, we put them by them- 
selves, and some we put with two, some with three and some with 
four—they were sort of put in different groups. ‘ 

Senator Batpwin. Were you ever given any instructions by any- 
body that so far as the treatment of these SS troopers was concerned, 
it was to be any different than any other prisoner ? 

Mr. Scarise. Well, they were supposed to eat all of their meals in 
their cells. They weren’t allowed to go out around the prison yard, 
like the rest of them. They were more or less confined to their ceils. 
_ They had the same rations that the other ones had, though. 

Senator Batpwin. Well, were they ever permitted to get together 
in & group ¢ 

Mr. Scatiss. Yes, they were; at their interrogations—they had quite 
a large room, and I would get notice to take them to a certain place— 
the number, you know—and I would put them in this room and when 
we got the room full, then we would ship them out. 

Senator Batpwin. I see. 

Before they were interrogated, they were kept in solitary confine- 
ment, mostly ? 

Mr. Scariss. Yes. 

Senator Batpwin. And afterward—— 

Mr. Scarisz. They were sort of put in different sections. 
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Senator Barpwin. Did you ever hear any screaming or shouting 
or crying or moaning, or anything of that kind, from the prisoners? 

Mr. Scazisr. Only one case. We had a young boy there—must 
have been about 17 or 18 years old—that was crying and hollering; 
and I went to his cell and opened up, and he was kind of afraid. He 
had been there alone for a week or so, and he got a little scared, and 
he wanted to know what the trouble was, why he was brought there; 
so I got one of the war crimes men to talk to him and kind of quieted 
him down, and he was all right. 

Senator Barowin. Was he one of these SS-troopers? 

Mr. Scars. Yes; he was. 

Senator Batowin. You don’t recall his name; do you? 

Mr. Scauise. No;Idon’t. He was a nice-looking boy, about 18 years 
old, ’'d say. He was just afraid. 

Senator Batpwin. Now, did you ever attend any of these mock 
trials? I think you said you didn’t. Iam not sure if I asked you that 
question. 

Mr. Scarisz. No. I used to see these rooms where they were held, 
and I was too busy with the other parts of the prison. 

Senator Batpwin. Well, you saw these rooms. What were the 

rooms like? 

' Mr. Scarise. Well, they were—the war-crimes branch had a special 
part of the prison to themselves. The rooms were different sizes, 
oe were maybe 10 feet by 6 feet, some small rooms; some were a little 

igger. 

Senator Batpwin. There was a statement here this morning, I think 
from Colonel Raymond, to the effect that a Major Fanton issued some 
order concerning the treatment of these prisoners. Do you recall what 
that was, Colonel? 

Do you have that order there? 

Colonel Raymonp. Yes; it isin my report. 

Mr. Cuampers. Is that No. 2—your regulation No. 2? 

Senator McCarruy.. Page 6 of your report. 

Senator Batpwin. Do you have it there ? 

Senator McCarruy. Yes. 

Senator Batpwin. These rules governing interrogation—I don’t 
suppose you would know anything about that? 

Mr. Scarise. Not too much; no. 

Senator Batpwin. Were there any instructions issued by the com- 
manding officers, as to the treatment of these prisoners? 

Mr. Scarisz. When the SS-men first came in we were briefed very 
shortly by Major Fanton as to how to treat the prisoners, and who they 
were supposed to come in contact with, and so forth. 

Senator Batpwin. What did he tell you when he briefed you? 

Mr. Scatisr. That they were not supposed to come in contact with 

-other groups of civilian internees. They were not authorized—see, the 
serman civilian internees were always available at feeding time, and 
we didn’t want to have any communication between the two—that is 
one thing; and then also, about these black hoods we were supposed to 
use. 

Senator Barpwin. Were there any other instructions given, other 
than that? 

Mr. Scauisz. I believe that is all I can remember. 


120 MALMEDY MASSACRE INVESTIGATION 


Senator Batpwin. Just one final question: 

This, Sergeant, is a pretty serious business, because in a sense the 
reputation of the Army and the reputation of the country is at stake. 
J want. an absolutely truthful answer, and I think you have tried to be 
absolutely truthful. 

At the time that. you were there, do you know of any case that you 
haven’t told us about, now, where there was any abuse of any kind, 
physical violence, threats, intimidation, withholding of food, or any- ° 
thing of that kind, that you would consider cruel and inhuman in 
any way, shape, or manner &% 

Mr. Scarise. No; I do not know of any case. 

Senator Batpwix. You have told us all you know about it? 

Mr. Scautsz. Yes, I have. 

Senator Barpwin. Any questions, Senator Hunt? _ 

Senator Hunt. I would like to ask a few, Mr. Chairman. 

Generally speaking, Sergeant, you were quite familiar with what 

was going on around Schwabisch Hall, were you, in the prison ? 

Mr. Scarisz. Yes, sir. 

Senator Hunr. .Did you have any personal contact with these SS 
troops in the prison ? . 

Mr. Scarisr. Oh, yes. 

' Senator Hunt. You saw them from day to day ? 
. Mr, Scauise. Saw them and talked with them. | 

Senator Hunt. From day to day? 

Mr. Scauise. Yes. 

Senator Hunr. Did you attend any sessions of the trial? - 

Mr. Scarisr. No; I did not. 

Senator Hunt. Now, around an Army camp of that type, no doubt 
your groups got together and discussed informally, among yourselves, 
what was taking place and what was going on, didn’t you? 

Mr. Scazisz. Well, more or less; yes. 

_ Senator Hunt. During those conversations and discussions, do you 
remember any of your men under you, telling of any of these acts 
of torture that supposedly were being committed on these prisoners? 

Mr. Scauisz. No; I never heard that subject discussed. 

Senator Hunt. From your general knowledge of the situation 
there, would you say that there was or there wasn’t any systematic 
physical torture applied, to get confessions 

Mr. Scaxisz. I think’ those prisoners were treated pretty good. I 
mean they were treated—well, better than they should have been- 
treated. 

Senator Hunr. You, yourself, dite know of any threat made to the 
prisoners by the interrogators? 

Mr. Scatisz. No; I do not. 

Senator Hunr. T assume you were not present at the interrogations? 

Mr. Scatiss. No; I just dropped in once in a while. 

_ Senator Hunt, Now, ‘when these hoods were applied, were they ap- 
plied viciously or gently, or applied normally? Did the prisoners. 
suffer any physical torture while the hoods were in place? 

Mr. Scatiss. No; they would throw the hoods over their heads, and: 
that was about all there was to it. 

Senator Hunt. Now, this isa question of your opinion, and on cane 
answer it, or not, just as-you wish: a 
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Do you think from your knowledge, the interrogators were justi- 
fied—within your knowledge of what took place—of having the mock 
trials and things of that nature to get these confessions? Do you think 
they were justified? 

Mr. Scautsz. I think they were. 

Senator Hunt. Now, this boy that you speak of, that was crying out, 
do you think that was a result of some threats or some tortures, or was 
the boy just in a condition of hysteria and afraid ? 

Mr. Scatisr. The boy had never been interrogated yet. He had 
been waiting for several weeks, and he was a little bit afraid, and he 
wanted some consolation, wanted to know why he was there, and so 
forth, and we did straighten him out. He had never been talked to 
before—just brought in there and. 

Senator Hunr. Would you say, in talking with this boy, that you 
were sympathetic with him ? 

Mr. Scarise. I kind of felt sorry for that kid, because he didn’t look 
like the type that—he was an awful young kid, and he was a little bit 
scared. j 

Senator Hunt. Now, when you were briefed by your commanding 
officers, when these SS troops came in, did your commanding officers 
say anything to you about not using physical torture of any kind? 

Mr. Scauisr. Well, they told us, just mentioned how they wanted 
the guards set up, and mentioned about the feeding of the prisoners, 
and things like that; didn’t mention anything about physical vio- 
lence. We didn’t bother with that anyway. I told you of the one 

- case we had. 

Senator Hunt. Mr. Chairman, the Senator from Wisconsin made 
a statement awhile ago.that I am interested in also, and I wonder if 
the staff cannot find out for us why it was that the general got some- 
thing like 10 years, while these other prisoners, some of them, are get- 
ting the death sentence? J would like to have just a brief statement 
on that situation. » | 

Senator Batpwin. Well, I think, Senator, that is a good point, and. 
that is one of the things very definitely that this committee 
ought to go into, because, of course, one of the claims made in all of 
these criminal trials was by the officers, as I recall reading about it, 
was that they simply were obeying military orders. Obviously, these 
men may have been only obeying military orders, too. That is one of 
the things I think we will, before this hearing is over, have to go into. 
pretty thoroughly. 

Senator McCarruy. I have some questions. 

Senator Barpwin. Are you all through? 

Senator Hunt. Yes. 

Senator McCarruy. I don’t clearly have in mind what your duties: 
were at, Schwabisch Hall. Your title was what? 

Mr. Scatisz. Provost Sergeant. 

. Senator McCartuy. Now, what were your duties? This may be 
repetitious, but I want to get it clearly in mind. 

My. Scauisz. Taking care of the incoming prisoners—— 

Senator McCartuy. Taking care of issuing—— 

Mr. Scatise. Issuing things, put them in certain cells and taking 
their papers into.the office, that they had with them. 
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Senator McCartuy. In other words, you processed 1 incoming pris- 
oners ? 

Mr. Scarise. That is right. 

Senator McCarrny. And you processed outgoing ? 

Mr. Scauise. Outgoing. 

Senator McCartuy. And you had an office for that, I agama 

Mr. Scarisz. Yes. 

Senator McCarrny. How many enlisted men were helping you in | 
that work? 

Mr. Scazisz. I had two assistants with me, and there were two other 
American boys in the office, doing the typing and clerical work, plus 
two German women doing typing i in German. 

Senator McCarruy. Then, did you have a mess sergeant to take 
care of messing ?. 

Mr. Scauise. We had a regular man in the Kitchen, head cook. 

Senator McCartiuy. Who was the mess sergeant ? 

Mr. Scatise. It was a German civilian. 

Senator McCarruy. And how many attendants did you have in 
Schwabisch Hall—how many people? 

Mr. Scans. We had roughly—I would say at the most probably 
1,200. 

Senator McCarruy. One thousand and two hundred prisoners, and 
how many calls were there, just roughly ? 

Mr. Scartsz. Well, there weren’t enough cells for those prisoners. 

- We had to put some of them in two or four to a cell. We were too 
- crowded. 

Senator McCarruy. I understand all the Malmedy cases were kept 
in solitary until after their interrogation was completed? 

Mr. Scauisz. Not all. 

Senator McCarrry. Not all? 

Mr. Scariss. What ones we would be able to. 

Senator McCarry. Was it any part of your job te visit the—how 
many cells did you say there were? 

Mr. Scauiss. I don’ know, exactly. 

Senator McCarruy. Roughly three or four hundred? 

Mr. Scarisr. There must have been 600, at least. 

Senator McCarruy. But it wasn’t one of your jobs to go around 
- personally and inspect the cells for the prisoners, I assume? 

Mr. Scauise. I have done it. 

Senator McCarruy. But during the course of the day that wasn’t 
your job, to go around and make a personal inspection? 

Mr. Scatise. No; it wasn’t. 

Senator McCarruy. You had a camp commander: whose function 
that was ? 

Mr. Scauisr. Yes. : 

Senator McCarruy. Who was the camp commander? 

Mr. Scauise. At the time I left? 

Senator McCarry. Yes. Who was he? 

Mr. Scatisz. Captain Evans. 

Senator McCarruy. And who was, when you first came? 

Mr. Scariss. Captain Torme? 

Senator McCarruy. Was there a EP commander by the name of 
Karl Diebitsch ? 
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Mr. Scarise. He was the German man,‘ the civilian intérnee. 

~ Setiator McCarrny. How many men did you have’ working under 

ou? 
” Mr. Sca.isE. We had pesibly. four or five’ hundred civilian intern- 
ees we had access to for any kind of work. 

Senator McCarruy. Who was in direct charge of the guard? Who 
avas, the officer of the guard ? 

° Mr. Soaxise. Lieutenant Owens was in chargé of the guard. 

Senator McCarruy. You were. not in charge of posting or: remov- 
ing the guard, were you? 

Mr. Scantse. No; that was taken care of by the first sergeant’ at 
headqtiarters. 

Senator McCarruy. So then, as I understand it, your principal 
function was in charge of the office work, of processing incoming and 
outgoing prisoners? — 

Mr. Scarisz. Yes; sir. 

- Setiator McCarruy. Yoti never tooka ‘any part in the interrogations? 

Mr. Scauisz. No; I did not. . 

Senator McCarruy. And you had-no ) function at all connected with 
that? 
Mi. Scarise. No. I just cooperated with them, as far as moving 
Bee back and forth, and seeing that they were, when they were 
moved to different-—— 

Senator Batpwry. May I interrupt just & minute right there? 

Senator McCarruy. I would. like to finish, if I may. I would 
appreciate being allowed to examine without interruption. I have 
not interrupted the chairman or My. Hunt. I think this is tremen- 
dously important. If the chairman thinks—— 

Senator Barpwin. Not at all; but there is just one point right in 
connection with that thing that I wanted to ask this -witness, since 
i have given you the privilege of doing so on every occasion. 

The question is this: I am going to ask this question if you don’t 
mind. 

Senator McCartuy. May I make the record clear? May I ask this 
consideration of the chair, with the exception of this question I am 
going to ask now, unless the Chair thinks I am not being fair to the 
witness, that you do allow me to continue my examination, because 
some of these witnesses who will appear here will be interested in 
either—in favor of the prosecution or the defense. I think in those 
cases it is very important that the Senator who is doing the question- 
ing be allowed to continue uninterruptedly until he finishes. I would 
very much appreciate that consideration from the Chair. 

_ Senator Barpwin. [have given you every consideration, and intend 
to show you every courtesy, and there is no reason. for having an argu- 
ment about this at all; but I have permitted you to inter rupt me when 
I was questioning, and I certainly shall not interrupt these witnesses 
or interrupt your questions in any ey to try to help the witness, if 
that is the inference. 

This is simply a question 

Senator McCarry. I wanted to make the record 

Senator Barpwin. The question now is this: Was it up to you to 
move these prisoners around from one place to another? 
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Mr. Scauisz. To see that they were moved. 

Senator Barpwin. And along the line of questions that Senator 
McCarthy has asked, was it part of your job to take these prisoners to 
and from the places where they were being interrogated # 

Mr. Scauisz, That was part of the job. j 

Senator Batpwin. How often did you do that? 

Mr. Scarisr. Whenever they—we had a special phone in my office. 

_ When they wanted a man moved from a certain cell, we would look’ 
in our records, find out where he was located, and we would move him. 

Senator Batpwin. In connection with the mock trials, did you take 
the witnesses to and from there ? 

Mr. Scatise. Well, we took them to certain rooms all the time, and 
then the guards that were stationed there would move them where the 
investigators wanted them. They always went to a certain room first. 

Senator Batpwin. The point was, when they were through interro- 
gating the witnesses, did you bring them back to the cells? 

Mr. Soauisr. Well, when they were ready to be removed, they did. 

Senator Batpwin. What was their condition under those circu- 
stances? Did you ever observe anything with reference to their con- 
dition after they had been interrogated ? os 

Mr. Soauisz. They looked just the same to me, when I brought them 
back, as when I brought them over. 

Senator Batpwin. That is all I wanted to ask; so it seems to me a 
perfect logical question came in mind while you were making that very 

oint. ; 
Senator McCarruy. So that I will have this correctly in mind, you 
would be asked by the War Crimes Branch, if I have the information 
crea in mind, to have certain witnesses moved to a certain room; 
right ? 

Mr. Scatisr. That is right. 

Senator McCarruy. From that point, the guards would take over? 

Mr. Scauisr. They would move them around wherever the War 
Crimes wanted them. ~ 

Senator McCarrny. All right. 

Now, how many of the SS troops did you have in the prison, roughly, 
at one time? . 

Mr. Scauise. In the whole prison ? 

Senator McCarrny. Yes. : 

Mr. Scautse. We started out with between 400 and 500 coming in 
there at certain intervals. They camein by convoy. 

Senator McCarry. Now, when one of the prosecution staff would 
want a man moved, the request would come to your office in writing? 

Mr. Scautsr. Or by telephone. . 

Senator McCarrny. And you would phone some of the men and 
tell them to make them move? 

Mr. Scautse. I had my assistants; if I didn’t go, one of the other 
boys would make the move. 

Senator McCarrny. Now, you understand that at the time you 
were in charge of these men—I understand, rather—you had no way 
of knowing which were guilty or which were innocent; right? 

Mr. Scauise. As things went on, I could get an idea who was kind 
of guilty, there. 
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Senator McCartuy. But, so far as you were concerned, until their 
trial, you were not in position to decide? 

Mr. Scarase. No; I couldn’t decide. 

Senator McCarray. You made a statement that interested me very 
much. You said you thought these men were treated too well. 

Now, if you were in charge, how would you have treated them? 

Mr. Scautsze. Well, I was more or less in charge. 

Senator McCarruy. You said you thought they were treated too 
well. I assume you are referring to both the men that were guilty, 
and the innocent—anyone accused of war crimes—you think were 
treated too well, fed too well, given teo much clothing, should not 
have been kept in solitary long—in what way would you have made 
the treatment worse ? 

Mr. Scatisr. I didn’t say “make it worse.’ 

Senator McCarry. You said they were wee too well. In what 
way? Too much food, too much clothing? In what way were they 
treated too well? 

Mr. Scatise. After considering what they did, I was using that 
as the basis for my statement; what they did at Malmedy. That is 
the reason I mentioned that. 

Senator McCarruy. In other words, you are working under the 
assumption that anyone brought in, accused of being at Malmedy, 
was there, and should have been treated as though they were guilty ¢ 
That is the thought; that is the thing that disturbs me. 

We all agree with you, when you get t the men that are guilty, w hether 
the man signed the order which said “Kill all American prisoners” 
or whether the men pulled the trigger should be hanged or shot. We 
are very much concerned about the attitude, that once a man has been 
tagged, the sergeant, PFC’s, and second lieutenants can take it upon 
themselves to mete out the punishment. You say they were treated 
too well. I was just wondering in what way. 

Take the boy that was in solitary for 8 weeks, who started to scream; 
an 18-year-old kid, in ‘the middle of the night. You had no way of 
knowing whether he was guilty or innocent. 

Mr, Scauisz. No. 

Senator McCarruy. No way of knowing whether he was at Mal- 
medy or a hundred miles away. 

Mr. Scarisz. No. 

Senator McOartruy. Did you think his treatment was too good? 

Mr. Scaxiss. He was like the rest of the prisoners. 

Senator McCarruy. You didn’t think he was being treated too 
well? 

Mr. Scarisr. He was treated the same as the rest of them. All 
were the same, except he was a boy that was a little bit afraid. 

Senator McCarruy. I don’t want to badger you here too much, 
but this is an important point: You don’t think that kid was treated 
too well, that was put in solitary? You don’t think he was treated 
too badly? 

Mr. Scautse. No; he was treated all right. 

Senator McCarriy. Now, is there anything you would have done 
if you think he was treated too well—I am trying to find out why 
or in what way you think the defendants were treated too well, if 
you know of any way—strike that question. 
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_ How long—first, let me.ask you: What was the average age of the 
defendants in the war crimes cases? 

Senator Batpwin. May T interrupt? We have a schedule of all the 
ages. It would help you. ode 

Senator McCarrny. I will look at it after a bit. 

Do you have any idea what the average age was? 

Mr. Scauisn. I would say the average was about 27. 

Senator McCartuy. Did you attend any of the interrogations: 
there ¢ 

Mr. Scarisz. No; I didn’t. 

Senator McCarruy. Did you attend any mock trials? 

Mr, Scauise. No, sir. 

Senator McCarruy. Did you know the mock trials were going on? 

Mr. Scauisr. Well, I had seen those candles and things, and I knew 
they were there for some purpose; but I didn’t pay any attention to it. 

Senator McCarruy. Were you in charge the night one of the 
men committed suicide? 

Mr. Scarise. Yes. Well, I was in the barracks at the time. 

Senator McCartuy. In the barracks at the time? 

And are you aware of the fact that the claim was made by the other 
inmates of the prison that he did considerable screaming and shout- 
ing and making statements before he committed suicide? Are you 
aware of that ? 

Mr. Scatisz. Well—— 

Senator McCarruy. The next morning did you hear that? 

Mr. Scartsz. This man that committed suicide was not an SS man. 

Senator McCarruy. He was one of the Malmedy defendants. Iam 
asking you this question: Were you aware of the fact—you were still 
in charge—that this man did a lot of shouting, along in the morning, 
before he hung himself? Were you aware of that? 

Mr. Scatise. No, I wasn’t aware of that. 

Senator McCarry. Did you-hear anything to that effect the next 
morning ? 

Mr. Scariss. I just heard that someone killed himself during the 
night. 

Senator McCarruy. Did you go back to the cell in which he had 
killed himself? ; 

Mr. Scazise. It seems to me, the officer, Captain Evans, and all of 
us, went back there. 

Senator McCarruy. Wasn’t one of your jobs to make an investiga- 
tion of that case? 

Mr. Scauiss. No. It was up to the camp commander. 

Senator McCartuy. You said you never heard any screaming. Did 
you know that there was a lot of screaming that night? 

Mr. Scarisr. No; I didn’t. 

Senator McCarruy. So then, if I have this picture correctly in 
mind, you were simply the sergeant in charge of processing incoming 
and outgoing prisoners. You had no connection whatsoever with the 
confession team, with the prosecution; your job was merely to move, 
have men moved, from one section to another when they asked you to, 
and your men did not move them to the interrogation room or mock- 
trial room, you moved them to a 100m at which the guards took over? 

Mr. Scarise. That is right. 

Senator McCartuy. From then on the guards made the moves? 
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Mr. Scatisz. The regular guards did that part of the work. 

Senator McCarrny. I have no further questions of this witness, 
Mr. Chairman. 

Senator Batpwix. We might put in the record at this point, that 
there were 73 accused, ranging in age from 18 to 54; three were 18 years 
old; all of their sentences were disapproved by General Clay. Six 
were 19 years old; all of whose sentences were reduced by General 
Clay. Forty-two were 20 to 25 years old; 12 were 28 to 80 years; and 
10 were over 80 years. Twelve death sentences were originally ap- 
proved by General Clay, with ages from 23 to 37, averaging 27; six 
death sentences were finally approved by General Clay, ages from 23 
to 87, average 28, 

Senator McCartuy. Mr. Chairman, may I ask this—I know this is: 
one thing apparently you and I and Senator Hunt see eye to eye on: 
Am I correct in this, that those boys of 18 and 19 had sentences that 
averaged much higher than the general who was found guilty origi- 
nally of signing the death order to the effect that they were to take no 
American prisoners; that they were to shoot all prisoners, whether 
they were disarmed or had their hands‘in the air, or not? 

Senator Batpwry. I don’t know. 

Senator McCarrtry. Does your staff? 

Senator Batpwiy. Well 

Mr. Cuampers. We will make a complete study and give it to you 
and put it in the record. That is, a copy of the schedule of punish- 
ments for all 73: but to my knowledge now, your statement is abso- 
lutely correct. I do not know whether we have yet developed whether 
there were any written orders saying “Kill all Americans,” but the 
people responsible, the commanding general, did not receive a death 
sentence in these cases. ; 

Senator McCarrny. Am I correct—I may be wrong, but I am ask- 
ing—am I correct that the crime which those commanding. generals 
were tried for, the crimes for which they were found guilty, was giv- 
ing the order to kill these Americans? 

Mr. Cuamerrs. That I will have to check in detail and report later. 

Colonel Exris. They were all tried under the same specifications; 
all joined. a 

Senator Baupwiy. Is this a copy of the specifications? 

Senator McCarrury. May I ask, Colonel Ellis: Am I correct that 
the crime for which the two generals were found guilty was giving the 
order that culminated in the shooting of the Americans? 

Colonel Exxris. General participation, was what it was. There was 
one specification in which it was alleged that acting with community 
and with common intent 74 people had murdered 750 Americans and 
150 civilians. ae 

Senator McCarty. Am I correct, if the generals were not there to 
take part physically, but were found guilty of having issued the 
order— : 

Colonel Exxts. I am not sure of the exact words, but the count was 
to that effect, because they were not physically present at any of the 
shooting. : 

Senator McOarruy. Is that what you were prosecuting them for? 

Colonel Exxis. Yes. 

Senator Barwin. Were there any executions carried out at the 
prison, of any kind ? a 
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Mr. Scauise. No, there were not. . 

Senator Batpwin. Some reference was made by affidavits by the 
Germans that they were put in death cells. Were there some death 
cells ? ; 

Mr. Scattse. They had a solitary cell that they never used. Tt was 
in a basement of the prison, in one of the cell blocks. They used to 
use it years ago for prisoners, but we never used it. 

Senator Batpwin. Did they ever use it while you were there? 

Mr. Scautse. No, we didn’t. 

Senator Batpwin. There was also a claim made that these German 
prisoners couldn’t get any drinking water except from the toilets. 
What can you say about that? 

Mr. Scarise. No; they were served water. They had no running 
water, but they were given water by the guard when they wanted any 
to drink. ; 

Senator Batpwin. What orders were issued about drinking water 
for them, can you tell us that? 

_ Mr. Scarise, There was no strict order issued, but they could have 
it whenever they wanted. 

Senator Batpwin. Did you have a detail whose duty it was to get 
them water ? 

Mr. Scautsz. A patrol, all the time, with the water available. 

Senator Batpwrn. Was there a toilet in each cell? 

Mr. Scatisz. Yes, there was. 

Senator Batpwiy. There is also the charge made that some of these 
hoods had blood and hair on them, and things of that kind. What 
can you tell us about that? ‘ 

‘Mr. Scauisz. I never saw any. 

Senator Batpwin. Did you ever handle any of these hoods? 

Mr. Scarisz. Yes; I handled quite a few of them. 

Senator Batpwin. In what condition were they kept? 

Mr. Scauiss. When we finished using them, we put them on a bench, 
and when we would take a prisoner, we would take a hood or two, or 
how many we would have to take. 

Senator Batpwin. Did you ever wash or clean them ? 

Mr. Scauisz. Well, I think they were cleaned once in the laundry. 
Part of them were; while we used half, they used to clean the other 
half up. We had our own laundry there. 

Senator Batpwin. Did you ever see any blood? 

Mr. Scattsn. I never did. 

Senator Batpwin. How about the clothing of the prisoners? 

Mr. Scautszr. They had a complete change of clothing every week, 
clean clothes. 

Senator Batpwin. What kind of clothing was it? 

Mr. Scauisz. It was regular German Army clothes. 

Senator Barpwin. Do you have any further questions? 

Senator McCartuy. I have one or two. I don’t think they will mat- 
ter too much. 

Now, there was what you referred to as a death cell; is that right? 

Mr. Scatiss. There was. It was in the basement of the one, one 
of the cell blocks. 

Senator McCarrmy. And that term was used because of the history 
of it, you say, rather than because any men about to be executed 
were put in that cell? 
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Mr. Scauiss. It must have been. Lt was shown to me by one ot the 
civilian internees. I never even knew it was there. 

Senator McCarruy. Do you know whether or not any of the de- 
fendants in this case were quartered in that particular cell? 

Mr. Scarise. No, nobody was ever quartered in there. 

Senator McCarruy. You are sure of that? 

Mr. Scauise. I am positive. 

* Senator McCarruy. I wonder what this term in the Army report 
means, when it says “There is no evidence, apart from the use of the 
term, that the accused was threatened with death by being placed in 
that ¢ell.” 

The Army report apparently finds that this death cell was used, 
but that the individual was not threatened with death when he was 
put in there. You tell me this cell was never used, and you didn’t 
know it was there; is that right, until a civilian told you? 

Mr. Scarise. That is right. 

Senator McCarruy. So you wouldn’t be in a position to know if it 
was used or not ? ; 

Mr. Scarasr. It was a secluded place beneath the cell block. I am 
sure it was never used. 

Senator McCartuy. Do you think that report of the Army is 
wrong ? 

Mr. Scauiss. In respect to that cell, it must have been, because in the 
cell they had a machine shop and machinery and equipment. 

Senator McCarruy. One other question: You had nothing to do 
with the medical end of the operation at this camp, had you? | 

Mr. Scattse. Well, in a way. 

Senator McCarruy. You had a doctor there, did you? 

Mr. Scauise. We had a German doctor and American doctors. 

Senator McCartuy. And who did you say was the commander ? 

Mr. Scattse. Captain Evans. 

Senator McCarruy. And was there a regular doctor at the prison ? 

Mr. Scarisr. There was one—two different doctors; one was there 
and he left, and we had a Captain Karen, who was a medical doctor. 

Senator McCarruy. Did the doctors ever report to you personally 
as to poy they treated their patients? That wasn’t their job, to report 
to you? 

Mr. Scarisz. They used to make reports to us and tell us if they 
needed medical attention at Stuttgart, of what should be done. 

Senator McCartuy. If a man was to be transferred, or needed 
treatment, you got that word? 

Mr. Scazasz. That is right. 

Senator McCarruy. If a dentist came in and fixed a man’s tooth, 
or pulled a tooth, he didn’t report that to you? 

Mr. Scatisr. No, the dentist, see, he only took care of the civilian 
internees in the prison. We had our dental work done in Stuttgart. 

Senator McCarruy. How about the dentist named Knorr? 

Mr. Scarise. He was a civilian in the town of Schwabisch Hall. 

Senator McCarruy. He would come down and treat a man’s mouth, 
you say; he would come in twice a week? 

Mr. Scautse. Yes. 

Senator McCarruy. And he would come back and report to you the 
number of prisoners he treated? ; 

Mr. Scauise. I never had any report from him. 
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. Senator McCarruy. It wasn’t his function to report to you? - 

Mr. Scattse. No, sir. 

Senator Barpwin. Did you have a hospital in connection with the 
prison ? 

Mr. Scauisz. Yes, sir. 

Senator Batpwin. Was the health of the prisoners watched ? 

Mr. Scatise. Very closely. — 

Senator Barpwry. Are there any further questions of this witness? | 

Mr. Cuampers. Sergeant, were the SS prisoners treated in the prison 
hospital ? 

Mr. Scauisz. No; they were treated in Stuttgart, at the general 
hospital. 

Mr. Cuampers. Who was treated in the prison hospital ? 

Mr. Scazise. Just the civilian internees. They were not allowed to 
come in contact with the German doctors. 

Mr. CuampBers. Wasn’t it true that some of the medical personnel of 
the prison hospital on occasion treated.the SS prisoners? 

Mr. Scazise. We had one case. It was a case of emergency. One 
of the SS boys was having some severe pains, and we couldn't locate 
the American docter. He was out some place, so the guard took it upon 
themselves to get this German doctor to treat him, and then we finally 
sent the boy to the hospital in Stuttgart. That was the only case we 
had. It was a case of emergency. 

Mr. Cuampers. With that one exception, then, the medical personnel 
of the prison hospital had no contact with your 8S pr isoners ? 

Mr. Scauisz. .That is right. 

Mr. Cuamerrs. Thank j you. 

Senator Barpwin. What about cigarettes for the men when they 
were confined? Did they have smokes? 

Mr. Scatisr. We had a ration for them. They had Bull Durham 
tobacco and this canned tobacco, —- 

Senator Barpwin. Did you give them many cigarettes? 

Mr. Scarise. No cigarettes. These roll-your-own type. 

. Senator BaLpwin. “Any further questions, Senator ? 

Senator McCartuy. I would like to clarify this testimony. . I would 
like to.ask the colonel : Is it your opinion that all of these SS men were 
kept in solitary from the time they arrived at Schwabisch Hall until 
you completed your interrogation ? 

Colonel Extis. Unless we brought them in first. I think that sched- 
ule that can be found some place would show who were allocated. 
Some were put in individual cells, and some were put in with others; 
two, three, or four. Ithink he described it pretty well. Major Fanton 
would be able to give you the right information, better information 
than I could, because he was there when I arrived. 

Senator Batpwin. Thank you very much, Sergeant. 

Mr. Scatisz. Would this letter be of interest in the case? 

‘Senator Batopwin. Here is a letter from Karl Kronmuller, Stutt- 

gart-S. My German isn’t as good as it was in 1912. 

Who is this letter from ? 

Mr. Scazisze. He was one of the civilian internees that was dis- 
charged while I was there, and we became very close friends, and he 

wanted my address and I gave it to him. 

Senator McCarrny. What does it say? 


MALMEDY MASSACRE INVESTIGATION 131 


Senator Batpwin (reading) : 


Dear Mr. Scatise: I hope you are in good health enjoying civilian life. How 
‘you remember, I was the first helper from Mr. Diebitsch in Schwabisch Hall. 
Sometimes if I see friends we speak about old times in Schwabisch Hall. It was 
a difficult time for us, and we remember, how you were always human and good 
to us. How is business going there? Are you content? As to us, there are still 
many difficulties, of course. The last ones of us returned to liberty in 1948; 
some ones are in their old professions, other, as I myself for instance, live in 
-business. 

Diebitsch paints and sells, Rheinwald is an insur ance agent. I hope to receive 
good news from you. 

With many regards, 

Sincerely yours, 
: Kari KRONMULLER. 

And he was a prisoner? 

Mr. Scauisz. He was a prisoner. 

Senator Batpwin. Who is Diebitsch? 

Mr. Scauisr. He was camp commander. 

Senator Batpwin. The general? 

Myr. Scarise. A full colonel. 

Senator Batpwin. And Rheinwald ? 

Mr. Scarisr. He was an interpreter. 

Senator Batpwin. Well, that shows the spirit upon which the ftiture 
of the world and world peace has to eventually rest. 

Mr. Scauise. I thought it might be of interest. 

Senator Batpwry. It is of interest. ; 

Thank you very much for coming. 

I would like to call Mr. Ellowitz now, because he is another avian 
witness brought here from New York. 

Mr. Ellowitz, will you raise your right hand and. be sworn, please? 

Do you sear that the testimony that. you are going to give in the 

matter now in question shall be the truth, the whole truth, and nothing 
but the truth, to the best of your knowledge, information and belief, 
sohelp you God? 

Mr. Ex.rowrrz. I do. 


TESTIMONY OF MORRIS ELLOWITZ, NEW YORK CITY 


Senator Barpwiy. What is your full name, pe Mr. Ellowtiz? 
Mr, Exrowirz. Morris Ellowitz. 
Senator Batpwin. Where do you live? 
Mr. Exrowrrz. New York City. 
Senator. Batpwin. What is your address? 
Mr. Exnowrrz. 483 West End Avenue. 
Senator Batpwin. What is your business? 
Mr, Exrowrrz. Lawyer. 
Senator Barpwry. And how long have you been an attorney? 
Mr. Etrowrrz. Since 1935. 
‘Senator Barpwix. Were you in the Army of the United States? 
My. Excowrrz. Yes, I was. 
Senator Barpwiy. And when did you go in the Army? 
Mr. Exxowsrz. I was inducted in Febr uary or March 1941. 
Senator Batpwrn. Where did you serve? 
Mr, Exrowirz. I served in the United States and in the European 
theater. 
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Senator BaLpwin. Were you in a combat unit? 

Mr. Extowrrz. No, I was assigned to the 6900th Replacement Depot. 

Senator Batpwry. And were you later sent to Schwabisch Hall, in 
connection with the Malmedy investigation ? 

Mr. Exicowirz. Not as a member of the armed forces. 

Senator Barpwin. As a civilian? 

Mr. Extowrrz. That is right. 

‘Senator Batpwin. When were you discharged from the armed 
forces? 

Mr. Exxtowrrz. In October 1945. 

Senator Batpwin. And then where did you go? 

Mr. Exxowrrz. I was first assigned to investigate a case in which a 
pilot had been murdered when he parachuted into a river in Frankfurt. 
I worked on that 2 weeks and was resigned to Zeupffenhausen to pro- 
ceed with the screening of Malmedy suspects. 

Senator Batpwin. And when did you come to Schwabisch Hall? 

Mr. Ex.owrrz. When the detachment came to Schwabisch Hall. 

Senator Batpwin. About when was that ? 

Mr. Ex1rowirz. The early part of December, about 1945. 

Senator Batpwin. First, I am going to ask you to tell your own 
story, about your experiences there, and I want to ask you some 
questions, 

Will you go ahead and relate to us what happened and what you 
observed ? 

Mr. Extowirz. Well, at Zeupffenhausen, it was a situation where 
members of the SS units that were purportedly from the Task Force 
Pieper were collected. I think there were about 900 men there. 

Senator Batpwin. When you say “Task Force Pieper,” that was the 
Nazi or German General that controlled this spearhead of SS troops? 

Mr. Exxowrrz. That was Colonel Pieper in charge of the spear- 
head, and when they were not confined. They always were allowed 
to roam around within the limits of the confine, and our task there 
was to screen out the people that we were not interested in, as we had 
many German soldiers sent there who were part of the First Panzer 
Division, but we knew—but who were not members of. the Task Force 
Pieper outfit, but in the course of the screening it became apparent 
that no purposeful interrogation could ever take place of the Pieper 
men because they had heard over the radio at the time the bodies of 
the men were found, that the United States Government would use. 
all the resources at its command to track down the perpetrators and 
bring them to justice, and they had over a year to figure out their 
reaction, between the time they would be called for questioning. Some 
of the men who were not involved in the crime, we were told—told 
us that Pieper had instructed the entire group to keep quiet about the 
crime; the Americans had no eyewitnesses to the crime, and that it 
would be impossible to prove anything against the perpetrators. In 
fact one of the men—several of the men—stated that from their view- 
point the Americans would probably end up by taking a like number 
of Germans, as Americans that were killed, and take them out and 
execute them. 

Senator Batpwin. That is what they were told ? 

Mr. Exiowrrz. At least in that case, and they figured they had only 
a 1in 10 chance of being executed for the crime. 
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Then, as a result of that screening and the information we received 
there, the prison of Schwabisch Hall was made available so that the 
suspects could be kept in confinement and not allowed to discuss the 
questioning or interrogation with each other. 

At first there was practically no lead as to who was responsible. 
Every man that was interrogated admitted to being there at the cross- 
roads, admitted seeing the bodies, but when it came to the actual ques- 
tion of who did the shooting, they knew nothing about it. 

Finally, I believe it was, one of them—TI believe it was Richman, an 
accused, who stated to one of the interrogators that he finally decided 
to tell his story about it. He knew that he would probably, or probably 
inight be executed for it. ; 

Senator Baupwin. You say he finally decided to-tell his story. Do 
you know what made him decide to tell ? 

Mr. Extowrrz. As far as Richman was concerned, he volunteered it. 

Senator Batpwin. Was he abused in any way, to your knowledge? 

Mr. Exvrowrrz. No, sir. 

Senator Batpwiy. Any special promises held out to him ? 

Mr. Extowrrz. No, sir. 

Senator Batpwin. What kind of a fellow was he? 

Did you ever talk with him yourself? 

Mr. Extowrrz. I talked to him briefly, but I believe Lieutenant Perl 
interrogated him, and I don’t know what his background was. I be- 
lieve he was a machinist. But he made the statement that he realized 
that he might be executed for what he is about to say,‘but he cer- 
tainly hopes that Pieper and men of his type are executed, because 
some day, if German rearmament occurs again, and there is a like 
government of Nazis, Pieper will be one of the leaders. 

Senator Batpwin. Well 

Mr. Extowrrz. That is what he stated. ; 

oo McCarthy entered the committee room and assumed his 

seat. 
Senator Baupwin. Senator, to bring you briefly up to the moment: 
Mr. Ellowitz was in the Army from 1941 to 1945 when-he was re- 
leased, and he stayed over in connection with the work of the investi- 
gation of these war crimes. He has told us that he first investigated 
the murder of a parachutist, and then came up to this camp where 
these men were first brought in and screened, and he has described 
that these men were separated, and the ones that they thought were 
to give testimony about the Malmedy matter were sent down to 
Schwabisch Hall. 

He said that the difficulty they had, at first, was that many of these 
SS troops were or would admit that they were at the Malmedy cross- 
roads, and that they saw the Americans in the field after they were shot 
down; but none of them knew anything about the shooting. 

We were just about at that point, and he was telling about the 
. hame of one German who made the first confession. 

Now, go ahead from there. 

Mr. Exitowirz. Then, a short time after two privates confessed. 
They didn’t confess to participation—they testified that they observed 
an American soldier who was captured a short time after the Mal- 
medy massacre and brought to Pieper’s headquarters for questioning, 
and that the soldier refused to give anything but his name, rank, 
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and serial number, and that Colonel Pieper in disgust called for 
his sergeant—a man by the name of Hillig—and ordered them to take 
the American prisoner out and have him shot. 

We didn’t have Hillig in custody, but we had other people who 
had observed it. 

That is the way the case first started to break. 

However, there was also a snag. We could never get beyond the 
privates or the corporals who did make the statements, so the strategem ~ 
was adopted to build the case from one rank to another, and that was 
successfully followed. That is, to first interrogate all of the privates 
and have them incriminate the people above them in rank, their 
immediate superiors, and from then on up, right up to the generals. 

Now, in the course of that interrogation, in the course of the inter- 

. rogations along those lines, I have heard—the last two sessions that I 
have been here, that I have sat here—reference to these mock trials. 

I would like to say the first time I ever heard that procedure 
referred to as a mock trial, was at the trial in Dachau. It was re- 
ferred to by the staff at Schwabisch Hall as the schnell proceeding. 
As far as the Germans were concerned, it was the same term—— 

Senator Batpwin. What was the name? 

Mr. Exxowrrz. “Schnell.” That means fast procedure. 

From my observation of it, it was nothing more or less than a 
continuation of the interrogation, and after a man was brought in 
for interrogation two or three times, at first appearance, he was rather 
nervous and upset; but after being in several interrogations he sort 
of fell into the groove of informal questioning, and it was thought by 
one or two of the interrogators that we would have to create a sort 
of solemn background to interrogate them, to give this a different kind 
of interrogation, and that is when he was brought up to these so- 
called mock trial rooms. 

I only mow of several cases where it was done, but I know that in 
at least two I know of, the suspect has been interrogated some time 
‘previously, many times previously, by the same people who after this 

schnell procedure, posed as the prosecutor, and that the interrogator, 
‘who is outlining all of the evidence that the interrogation team had 
against him, and the person who posed as his friend, or the man who 
interceded for him, was aiso known to him as being a member of the 
interrogation team. e 

At none of these proceedings was a sentence ever passed. 

Senator Batpwin. Just describe to us what you would do. Give us 
a word picture of what you did there. 

Mr. Excowrrz. I, myself, never conducted that in the many I in- 
terrogated. I observed it. I didn’t think it was very effective and 
didn’t have much value. 

Senator Batpwin. As a interrogator, you. interrogated men indi- 
vidually ? 

Mr. Etrowrrz. That is correct. 

Senator Batpwin. What was the schnell procedure? You said you 
had seen it. 

How did it work? 

Mr. Extowrrz. I observed it in one instance. At this time, I saw no 
light or crucifix at the table. It was a larger room. The suspect was 
brought in for his interrogation, for this procedure, and immediately 
one of the interrogators would begin to outline the evidence, the test1- 
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mony that we had already: acquired against this man... It was the sus- 
pect who usually would deny everything, ever having ‘been in the vi- 
cinity of the crossroads, or whatever particular site of the case we were 
working on; but we did have-several witnesses, members of the com- 
mand, who would. give a narrative story of exactly what occurred, 
how the men were killed, and the participation of this particular sus- 
pect in the crime; but the suspect would just refuse to talk about it. 
He would talk about ev erything from the day he was born until: the 
day of the trial,-but he would cut out that 2 hours of the crime, and 
he was brought into the room, as this person who outlined, ene of the 
interrogators I saw, he was known to the suspect as being one of the 
inter rogator S, outlined all of the evidence. The two SS members who 
had previously given us the statement concerning the. co-crime, in- 
volving themselves and the suspect, were brought in, and it wasn’t the 
first time that he had faced them—and told them exactly what had 
occurred, and another interrogator would intercede in this respect 
for him: He would make a statement to the effect that “This man can’t 
be as bad as he was painted.” 

In effect it was just a strategem that I understand i is normally used 
by law-enforcement agencies, by facing the suspect with a top in- 
terrogator and an easy one, and give him a choice, when he is under 
psychological pressure of telling the truth to the man that he con- 
siders is much easier to deal with than the tough guy. 

Senator Batpwiy. At that particular time, would he appear to: pass 
any sentence, or anything of that kind? 

Mr. Exrowrrz. There was no sentence ever passed. 

Senator Batpwin. You say this procedure was used on those who 
you assume had taken part, but who would not talk at all? 

Mr. Exxowrrz. Or who would not discuss that particular phase of 
their record or experience. 

Senator Batpwin. How often would you say that sort of procedure 
was used ? 

Do you have an idea how often or fr equent it was used ? 

Mr. Evrowirz. Well, I observed. it used twice. I couldn’t say. I 
don’t think it was used very often, because probably if it was cus- 
tomary procedure, I certainly would have known about it, and gen- 
erally I was too busy myself to go around observing; but I saw it used 
twice in the manner I described and I think it was about three or four 
other instances. 

Senator Batpwin. Was there ever any of these interrogations—was 
there ever any physical violence used? 

Mr. Exrowirz. No, sir. 

Senator BaLpwin. "It has been stated here that one witness said that 
there were some of the suspects pushed up against the wall, I should 

‘judge rather violently. Did you ever see anything lke that ? 

Mr. Ex.owrrz. I never observed it; no sir. I had heard rumors 
- around the prison that some of the prisoners were being badly mis- 
treated, but I never saw any of it, and in fact wherever I went in the: 
Army, there were always rumors, . Everybody has a rumor. 

Senator Barpwin. What,can you say about the physical appearance: 
of these men that were being investigated? Did you ever see any. 
evidence of blows or wounds or anything like that on them # 

Mr. Extowrrz. No, sir; they were all in good physical shape. 

Senator Batpwrx. How about their teeth ? 
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Mr. Exsowrtz. I never noticed anything wrong with them. | 

Senator Batpwin. It is claimed that there were some broken jaws. 

What can you tell us about that? a 

Mr. Ex.owsrz. I never observed any of it, and I certainly never 
submitted any person to that treatment; and if it was done, I probably 
would have known about it, because I was in the interrogation hall 
every day. pe 

We interrogated, at Schwabisch Hall, I believe over 500-men, and 
we just did not have: much time to spend the proper amount of time 
with each man. I would say most of them were shipped out, of 
the 500, finally—the case was built around 73 or 74. There were other 
cases we should have built that were a matter of Army record where 
groups of 8 or 10 Americans were lined up and shot, and which a 
man escaped and reported, but we never did have the time to go into 
those and report thoroughly. 

Senator Batpwin. Do you want to ask any questions about that 
phase of it? 

I want to call your attention, Mr. Ellowitz, to the case of Fritz 
Eckman. 

He says on January 27— 
at about 1600 I was interrogated by the prosecutor Ellowitz and an interpreter 
I was beaten in the face by the interpreter and my head was beaten against the 
wall.. When I did not say anything, Mr. Ellowitz turned away and nodded to the 
interpreter, whereup he, the interpreter, beat me with his fists, in my face again. 
I then fell to the ground. Following this I had to stand at attention against 
the wall and when the interpreter said “I am told that you are a hard nut 
to crack but I will soften you up,” I received some more slapping by fists in the 
face and then they left the cell. I then once again was taken into a death 
cell. I was kept there over 14 days. The windows were open day and night. 
There were no blankets and mattresses at all. I had to lie on the wooden 
bed day and night. There was no sleeping due to the cold. On or about February 
Mr. eo and Lieutenant Perl came to my cell and wanted me to make a state- 
ment. 

Then he goes on and makes‘claims against Mr. Thon. 

This affidavit is submitted—vwell, the acknowledgement was taken 
on the 21st of January 1946. That is 2% years after he was apparently 
at Schwabisch Hall. What do you want to say about that? Do you 
remember this particular German ? 

Mr. Erzowrrz. I remember who he was, but I can say that that por- 
tion of the affidavit is entirely false. I remember I interrogated him 
several times, and he did make the statement that he was at the cross- 
roads and saw the Americans who were killed, but he did not partici- 
pate in them; and I dropped the interrogation of him after it was im- 
possible to get anything from him, and I wasn’t able to find out any 
other witnesses of the command—of the company that he was in—that 
could tie him up with any of the shooting, and he was interrogated 
later by Thon and Perl. : 

Senator McCarruy. This man Eckman, you say at that time told 
you—Eckman, was that his name? 

Mr. Ex.owrrz. That is right. 

Senator McCarrsy. Told you at that time that he was at the cross- 
roads in that area, but that he did not take part im the shooting; is 
that right? 

Mr. Ex.owrrz. That is correct. 
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Senator McCarrny. And you say you had no other members of the 
company, or no witnesses to tie him down to this, to the actual 
shooting ? 

Mr. Exttowrtz. Yes. 

- Senator McCarry. Later on, he signed a confession saying he took 
part in the shooting. 4 

Mr. Exrowrrz. I didn’t work on it exactly that way. Later he did 
~Mmake a-statement; later, after further interrogation not by me. 

Senator McCartuy. Who conducted the further interrogation; do 
you know? 

Mr. Etrowirz. I believe it was Thon or Perl. 

Then, of course, I developed it after he had made the statement that 
his gun crew, his tank crew, had been stationed in the-field a few miles 
from Malmedy, and that they had received orders from their tank. 
sergeant to shoot a group of about five American prisoners of war who 
were stationed at the edge of the field nearest the woods, and I re- 
member when he made that statement, when he finally did make that - 
statement, he did say he felt, much better now that he got that off his 
mind, that he could tell us some more information about the crossroads . 
now. 

Senator McCartuy. Did he finally admit that he did some shooting, 
that he did kill some Americans? 

Mr. Exrowrrz. I don’t think he admitted that he participated in 
any shooting of those Americans; but I think he did admit that he 
fired a machine gun at the crossroads. 

Senator McCarruy. And signed a confession to that effect? 

Mr. Exxowrrz. Yes. 

Senator’ McCarriy. Do you know that he was sentenced to hang? 

Mr. Ex.owrrz. That is correct. 

Senator McCarruy. Now, I will ask you to tell us this: What 
occurred to make him change his attitude after he said he was there 
and had no part in the shooting, from the day he told you that to the 
day he signed the confession upon which he was sentenced to hang? 

What made him soften or change his mind, to later sign a confes- 
sion saying he did kill some American boys? 

Mr. Exowirz. As I recall at this time, I believe that he was shown, 
or it was read to him, the affidavits of many other suspects who had 
described the whole incident that had occurred at Malmedy; and it 
was pointed out to him that “We have the whole picture now, we don’t 
need your statement if you don’t want to give it. If you want to give 
it, we will take it.” 

Ss McCarruy. Do you know whether he had a mock trial 
or not ‘ . 

Mr. Extowrrz. He definitely did not. 

Senator McCarrry. This witness has been sworn, too, has he not? 

Senator Batpwin. Yes. , 

Senator McCarruy. I might say this not only for the benefit of 
this witness but for all the witnesses to come, we know that some- 
that the fellow was beaten, kicked, his teeth knocked out; and the 
deliberate perjury. We have two diametrically opposed stories. One, 
that the fellow was beaten, kicked, his teenth knocked out; and the 
other, that they were treated gently. We know there have come before 
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the committee witnesses that have committed, deliberate perjury. , I 
have no.way of knowing which now. . If. the trials..were properly. 
arranged and conducted, if the defendants were convicted properly,, 
all right; if on the other hand the story Mr. Bailey tells, the way 
it. was apparently: told. to. the Simpson committee so that. they be- 
lieved it was true, then it is one of the most shameful performances, 
that we ever witnessed. As to the handling of-the trial, we have two 
diametrically opposed statements, and I sincerely hope that before we. 
finish we will. be able to. pin down-and find out who is committing 
perjury before this committee, and make sure he is properly punished, 
Senator Batpwin. Let me get the issue about perjury before this 
committee straightened. . Rik 
. The testimony that we have had concerning-the abuses here. has: 
been ‘read from statements given by Germans. The Germans, them- 
selves have not testified. The other allegations of mistreatment. and. 
- go forth have come from conclusions drawn. by investigators who. have 
‘ exarnined these statements of the witnesses and also interrogated the 
prosecutors and the investigators. 
- So, I might say for the benefit of the record in connection with. 
your statement here that such evidence as we have now, as to the na- 
ture and extent of these abuses, is exclusively hearsay because it 
comes from these affidavits of these Germans. 

‘This one in particular was given in January 1948, long after the 
affair, and after this man apparently had been convicted and ordered 
executed, , 

Now, I don’t say that to indicate any conviction of my own in the 
case. I merely say it to keep the record straight because I don’t think 
until we have heard all of this, we can come to any conclusion as to 
who the liars are, and so I think that if we were to attempt to clo that 
now, it is Jumping to a conclusion rather hastily. 

Senator McCarrnuy. Mr. Chairman, I don’t think what I said can 
possibly be misunderstood. I stated there is obviously perjury. The 
Army report is based upon affidavits, I understand, unless I am en- 
tirely mistaken, affidavits sworn to. I, at this time, have no way 
of knowing at all who is committing perjury. I think this is important 
enough so that we do not close this case until we run the facts down 
and anyone that commits perjury before this committee,.in a case as 
important as this, I think should be definitely prosecuted. 

As I say, I don’t have the slightest thought but what that gentle- 
man is telling the absolute truth, at this time, or not. I hope, before 
we are through, we can determine that. His story is so diametrically 
opposed to the other story, I know either this man is lying or the other 
man is a liar, 

Senator Banpwrn. This man is either telling the truth or the Ger- 
mans who made the affidavits are not telling the truth. : 

Senator McCarruy. I think the committee should notify all wit- 
nesses that they are under oath, and their stories will be run down and 
if it - found that they have committed perjury, they will be prose- 
cuted. : 

Tam not intimating that you are lying, you may be one of the most 
outstanding investigators we had. I don’t know—— 

~ Mr. Exxowrrz. Well, I would like to point out in connection with 
the statement you just made that the testimony I am giving you is a 
direct contradiction to that of Mr. Bailev. JT remember Mr. Bailey 


MALMEDY. MASSACRE INVESTIGATION 139 


- quite well-over ‘there... I don?t-see how. he was in-a-position to even 
observe what was going on in that.connection. He was assigned as 
a typist in the Administration Office. That was.the bone of his con- 
tention,-that he had taken employment as a court,reporter at Nurem- 
burg Ee, 

«senator McCartuy. .You say he. was not’ present at. any, of the 

interrogations? Soh ig | hae ay 

Mr. Extowrrz. I don't recollect him ever. being. I don’t see how. 
he could have been, because no. shorthand notes were taken of the 
interrogation. 

Senator McC ARTHY. When the interpr éter took the story from the 
accused, in other words the accused started to talk, we will say——- 

Mr. Exxowirz. That is right. 

Senator McCarruy. And started to. give you a storys then the 
interpreter tells you what he is saying _ 

Mr. Ex.owrrz. Right.. 

Senator McCarray. Then, didn’t you have a court reporter to fais 
notes on that? 

Mr. Exnowrrz. No, sir. We started out with that system, the ques- 
tion-and-answer method with the court reporter taking notes, but then 
we received a target date for trial sometime in March, and the inter- 
rogation of 500 men in that way would have taken at least 2 years, so 
the system we used after that was, the statements were given in 
narrative form and the interrogator took notes and then when the 
statement was completed, the oral statement, then from the notes and 
story, the story was refreshed in the mind of the suspect and they 
wrote it in German and from the German it was translated into 
English and both typed, and Mr. Bailey was one of the typists who 
typed those statements. 

Senator McCarruy. Let me see if we have this straight. 

Let’s say that you are examining Pete Smith who 1 is the accused — 

- Mr. Extowrrz. Yes. 

Senator McCarruy. And you are the interrogator. Did all inter- 
rogators speak German ? 

Mr. Extowrrz. No. 

Senator McCarruy. Did you speak German ? 

Mr. Exxowrrz. I understand German, but spoke very little. 

Senator McCarruy. Say you are one that don’t understand, you 
are interrogating John Jones, the accused, and you have an interpreter. 

Mr. Exxowrrz. Right.. 

Senator McCarrny. And you are asking the prisoner questions. 

Mr. Exxrowirz. That is right. 

Senator McCarruy. In any of the cases did you have a shorthand 
reporter, or anyone take notes so that when the interpreter said. to 
you “His answer is thus and so,” the shorthand reporter could make 
notes on it? 

Mr. Exxowrrz. No, sir. Whenever. 

Senator McCarruy. I want to get this pinned down. That is in 
direct conflict with Bailey’s story. 

Do you know if any of the other interrogators followed that practice ? 

Mr. Exxowrrz. They might have occasionally, but the practice they 
followed was the same as mine. 
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Senator McCartuy. Your story is that, you never did have a short- 
hand reporter in the cell to take notes. 

Mr. Exxowirtz. No. 

Senator MoCarruy. What would you do; did you make notes 
yourself? 

Mr. Exxowrrz. Yes, sir; where that part of the statement became 
vital, and it was very slow, I took all notes of everything that was 
said-at that particular time... -. 

Senator McCarruy. And did you take verbatim notes? 

Mr. Extowrrz. On the vital matters, practically verbatim. 

Senator McCarruy. Do you know Bailey? 

Mr. Exxrowrrz. I just know him from my association with him 
over there. 

Senator MoCartuy. How well do you know him? 

Mr. Exxowrrz. Very well. 

Senator McCarruy. You know him very well? 

Mr. Exnowrrz. We were good friends. 

Senator McCartuy. Working together? 

Mr. Ex.owrrz. Yes. 

Senator McCarruy. And finally he quit? 

Mr. Exxrowirz. Well, he didn’t quit. He couldn’t very well quit. 
He had a 2-year contract, and in order to go home and not pay his 
passage, he had to be released, and several times I remember he com- 
plained to Major Fanton that he wasn’t doing the work that he had 
_agreed to perform for the Army, and unless he received 

Senator McCartruy. Speak louder. 

Mr. Exrowrrz. Unless he received a new assignment, he wanted 
Fanton to intercede for him to have the Army release him from the 
contract, and Fanton went to Wiesbaden one time to see Colonel 
Ellis to have him released, but they were so short of typists that it 
was 2 or 3 months after that before he was released. 

Senator McCartay. How many of these shorthand reporters or 
typists did you have? 

Mr. Exxowirz. We didn’t have many; I think four. I believe we 
had four. 

Senator McCartuy. Four typists. 

Mr. Evrowrrz. They were all court reporters. 

Senator McCarruy. Did any of those court reporters go into the 
cells at the time of the interrogation and take shorthand notes? 

Mr. Exxowirz. The interrogations I took—I think I can state cate- 
gorically—never. 

Senator McCarruy. How many did it? 

Mr, Exxowirz. Thon and Perl—generally they followed the same 
practice I did. Whether they did on occasions use a court reporter, 
I couldn’t say. 

Der aLor McCartny. You were there during all of the interroga- 
tions? 

Mr, Exrowrrz. Yes. 

Senator McCarruy. Now, do you know anything about the threats 
to take the ration cards from the accused, or anything like that? 

Mr. Extowirz. No. 
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Senator McCarruy. The a made by the Army group has this 
to say: 

It is alleged that representatives of the prosecution threatened harm to rela- 
tives of the accused if they did not confess, such as deprivation of ration cards. 
There was evidence that this did occur. The board finds it probable in certain 
instances such threats may have been made, but the board is unable to identify 
the par ticular instances involved. 

Now, do you-know. whether that-is true, or whether the Army board 
is mistaken on‘that?.” 

Mr. Extowrrz. I don’t know if the Army board is mistaken, but I 
know in my case that I never used those threats and I never heard of 
them being used. 

Senator McCarruy. You say that you never laid a hand on a de- 
fendant at all? 

Mr, Exiowrrz. That is correct. 

Senator McCarruy. Do you know anything about the claim that— 
I will read from the Army report: ; 

Corroborating the claims of the various accused as to physical violence, there 
is the affidavit of Dr. Knorr, the dentist at Schwabisch Hall, that he treated 15 
ne 20 of the muewee for injuries of the mouth and jaw, apparently inflicted by 

OWS. 

Had you heard about that claim? 

Mr. Exzowrrz. No, sir. 

‘Senator McCarruy. When did you first know that there was 4 claim 
that some of the men had suffered injuries to their mouths? 

Mr. Exxowrrz. That particular claim, the first time I heard it was 
when I read it at the Army board’s hearing. 

Senator McCarruy. You were in court during the trial? 

Mr. Ettowirtz. Yes, sir. 

Senator McCarruy. Tell me this, then. Did anyone ever tell the 
court that any physical violence was ever used on the defendants? 
In other words, was the court ever informed that any physical vio- 
lence was used ¢ 

Mr. Exxowrrz. The court was informed at the time a few of the ac- 
cused took the stand on direct examination, by their counsel. 

Senator McCarruy. Informed by the accused ? 

Mr. Exxowrrz. By the accused. 

Senator McCarruy. How about the prosecution staff? Did the 
prosecution staff ever tell the court that any physical violence was 
ever used ¢ 

Mr. Extowrrz. No, sir. 

Senator McCartuy. Did the prosecution staff ever.admit that there 
was a threat to take the ration cards away from the families in order 

to get the confession ? 

Mr. Exxowrrz. They did not. 

Senator Moc amu. Did the pibseaution staff ever tell the court 
whether or not mock trials or schnell procedures were used ? 

Mr. Exxowrtz. Yes. 

Senator McCarruy. And did the prosecution—I assume this is all 
in the record, isn’t it? 

Mr. Exxowrrz. Yes, sir. 
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- Senator McCartuy: And did the prosecution tell. the court that the 
defendant was led to believe that he was bemg actually tried, and that 
in at least some instances he believed that he had been convicted § Was. 
the court ever told that? — . 

Mr. Exzowrrz. No; the court was told by witnesses of the prosecu- 
tion exactly what occurred at the Schnell procedure, without elabo- 
rating on what the defendants thought was happening. 

‘Senator McCartuy. In view of the conflict as to what did occur, . 
how far the mock trials went,-there is a claim, as you probably know, 
that:after the mock trials.a man was convicted and he was sentenced 
to be hung at sunrise—these were in the affidavits which: I am sure 
you have seen—that then the ‘friend of the accused, or defense attor- 
ney, whatever you might call him, would go to his cell and say, in ef- 
fect, “I will get you off with 5 or 10 years if you will sign a confession 
showing you are guilty and also implicating other men we want to 
convict.” 

This is the claim—at this time I:don’t know phsthes it is true or 
not—but that is the claim that is made, but they came back with a 
signed confession, whether he was guilty or innocent. Also, he was 
told that his family would get their ration cards back. — 

Was the court told—in that respect, how far did you tell them you 
went in the mock trials? 

Mr. Ex.towrrz. Well, as far as I know, the accused was never told 
that 1t was a mock trial, and the court was told just what we knew 
and what we observed, ourselves, 

Senator McCarruy. Was the court told that the accused was taken 
into a room at night, and that there would be a table with a crucifix 
with candles on the table; so far, was the court told that? 

Mr. Ex.owrrz. There are two or three different questions there. 
Can I answer each separately ? 

Senator McCarruy. I wish you would. 

Mr. Exvrowirz. They were never told, there wasn’t a man brought in 
at night, so the court wasn’t told that. 

Senator McCarrny. I am not epenene of that. I am asking what 
the court was told. 

Let me take it piece by piece. 

Was the court told that in the room in which the defendant would 
be tried, where he would be subjected to the schnell proceedings, that 
there was a table with religious articles, and a black cloth on it; was 
the court told that? 

Mr. Ex.owrrz. I can’t remember exactly the trial record, but I 
am quite sure the court was told that: 

Senator McCarry. And was the court told that behind the table 
would sit men who were posing as judges? 

Mr. Exxowrrz. They were told men were sitting there, but the men 
did not actually pose as Judges. 

Hang McCartuy. Was the court told that they were posing as 
judges 

Mr. Exxowrrz. ‘The court was not told that they were. 

Senator McCarruy. Was the court told that ‘the accused was led: 
to believe that he was actually being tried? - 

Mr. Extowirz. No; the court was not told that. The court was told 
exactly what occurred. | 
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Senator McCarray. Was the court told that in some instances the 
accused understood he had been convicted Was the court told that? 

Mr. Exxowrtz. No; the court was not. 

Senator McCarray. Let me read you this, and if this is an incorrect 
statement of how the mock trials were conducted, I wish you would 
tell me in what respect it is incorrect, this is the Army’ s report, woe 
understand. Paragraph 11: 

Mock trials: After the trial the prosecution admitted and the board finds in 
the evidence before it, that in certain instances, probably about 8 or 10, the use 
of a so-called mock trial was resorted to in an attempt to “soften up” a witness 
who was thought to be susceptible to such procedure. Those trials were held at 
Schwabisch Hall in one of the cells, sometimes a small cell about 6 by 8 feet, 
sometimes in a larger room two or three times that size. There would be a 
table covered with a black cloth on which stood a crucifix and burning candles 
and behind which sat one or more people impersonating judges. 


Now, is that correct ? 
Mr. Extowrrz. That is not correct; no. 
Senator McCarruy. This statement says: 


The prosecution admitted and the board finds— 


You are not part of the prosecution that admitted that? 

Mr. Ettowrrz. That is correct. 

Senator McCartuy. You say if the prosecution admitted that, they 
are in error and not telling the truth ? 

Mr. Exxowirz. I don’t recall the pacnernelen admitting that people 
were impersonating judges. 

Senator McCarry. You say no one ever impersonated a judge in 
this case. In other words, did or did not one sit behind the table and 
impersonate a judge? I wish you would weigh your answer very 
carefully. I don’t want you to have something ¢ go on the record you 
will have to correct later. 

Mr. Exxowrrz. In the case I observed, the procedure I observed, I 
believe there were two men sitting behind the table. 

Senator McCarruy. Yes. 

My. Extowrrz. They certainly didn’t act as any judges. 

Senator McCarruy. They may not have acted as judges, I concede 
that; but did they attempt to impersonate judges ? 

Mr. Exzowrrz. I don’t know. That is very difficult to answer. I 
don’t know what you mean by impersonating Judges. 

Senator McCarrtuy. Is it your opinion that. there is an attempt, or 
was an attempt to make the accused believe that he was actually being 
tried, in other words, this was his trial? 

a Exnowrrz. In} my opinion, the accused didn’t think he was being 
tried. 

Senator McCarruy. Do you know whether or not that was the pur- 
pose of the mock trial? Was that the purpose ‘of the crucifix and 
the candles and the men impersonating judges; was it their purpose 
to make the accused believe that he was being actually tried 2 

Mr. Ettowrrz. The purpose was not to make him actually believe he 
was on trial for the crime he committed. The purpose was to have 
him believe that he was at a very, very formal and solemn hearing, a 
further interrogation, that it was something higher than une informal 
interrogation that he had been accustomed to. 
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Senator McCarruy. Let me read this, to see if this is correct : 


When the prisoner was brought into the mock trial room sometimes other 
people were brought in who purported to testify against him. There is no evi- 
dence on which the board can find that the prisoner himself was forced to testify 
at such trial. One member of the prosecution team would play the part of 
prosecutor and another would act as a friend of the defendant. While this 
latter may have been not held out affirmatively as defense counsel the accused 
had every reason to believe he was taking that part. 

Tn your opinion, is that correct or incorrect, it specifies there “that 
part” ? 

Mr. Extowrrz. That part is correct, where witnesses were purported 
to appear against him. 

Senator McCarruy. I will read that one sentence, see if this is 
correct : 

While this latter may have been not held out affirmatively as defense counsel 
the accused had every reason to believe he was taking that part. 

Is that correct? ; 

Mr. Extowrrz. Well, in the one case I was an observer at, to me it 
didn’t seem possible for an accused to believe that the man that was 
taking his part had been. 

Senator Batpwin. I am willing to have you conduct as long an ex- 
amination as you want, but in the interest of time it should appear for 
the benefit of the record that this witness never said at any time he took 
any part in these mock trials, and I think he said he observed one, and 
you are questioning him on the basis of a report made by the Army, 
which Spe ey 1s a summation of the testimony of a lot of wit- 
nesses who saw all of the details of this thing. I don’t want to protect 
the witness. He doesn’t need my protection. He is testifying and 
the gentleman is telling the truth as much as he can, but I am wonder- 
ing if we are helping the case any by trying to interrogate him on 
the basis of something that he obviously testified he doesn’t know 
about, because he hasn’t said that. 

You are reading to him the full purport of this whole report, and 
he says that he only observed this thing once or twice at the most, 
and never took any part in it. 

Senator McCarruy. There is only one thing which IJ claim to have, 
an unimpeachable memory when I amexamining a witness. I will 
buy the chairman the best steak dinner he can order if I am not correct 
that this witness told us that the court was told exactly how the mock 
trials were conducted, given the details of how..mock trials were 
conducted. If he knows, if that isn’t true, if this witness doesn’t 
know how a mock trial was conducted, then he can’t tell me that the 
court was given the information, he was making a mistake 

Senator BaLpwin. You are asking the question whether or not this 
witness—you are asking of the witness whether or not the court was 
told how the mock trial was conducted, and he said that the court 
was so told. Now, you are questioning him as to whether or not all 
of these details were part of a mock trial or part of things told the 
court. ; 

Senator McCartruy. Mr. Chairman, if the accused tells me the 
court was told how a mock trial was conducted, then I want to know 
whether or not he knows how it was. For example, one of the im- 
portant things in a mock trial was whether or not, No. 1, whether the 
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accused was led to believe he was actually being tried; No. 2, whether 
there was a conviction; No. 3 

The Cuarrman. To get my point across, suppose you were down in 
the courthouse, and a witness was on the witness stand and describ- 
ing an automobile accident which you had never seen. Wouldn’t you 
be able to say that the witness described the automobile accident, even 
though you had never seen it ? 

As [ understand it, that is what this witness said, these mock trials 
were described to the court, but his personal knowledge of how they 
were conducted is limited to one or two times that he happened to 
observe it. : 3 

I want to give you every latitude I can, but it does seem to me that 
we are wasting time here on this thing. 

Senator McCartrny. Let me ask the witness then—do you know 
whether or not the court was actually and truthfully told how the 
mock trials were conducted ? 

Mr. Ex.owrrz. As I recall the record now, at this time, the court 
was told. i ; 

Senator McCartuy. Well, now, let me ask you this: Do you know 
of your own knowledge how any of the other six or eight mock trials 
were conducted, how any in which you did not take part 

Mr. Excowrrz. I can’t say, of my own knowledge. 

-Senator McCarruy. Do you have any way of knowing whether the 
court was properly informed as to how those mock trials were con- 
ducted ? 

Mr. Exnowrrz. I was there at one and took part in discussions with 
the other interrogators, the way in which they were done. 

Senator McCarruy. You claim to know how the mock trials were 
conducted 2 

Mr. Exxtowrrz. Not from my own personal observation. 

Senator McCarruy. In view of the fact that you don’t know from 
from your own personal observation how they were conducted, I would 

- like to know what the court was told about the mock trial? Can you 
tell me that? Can you tell me what the court was told? : 

Mr. Exxowirz. I can tell you exactly. 

Senator McCartuy. I am going to ask you this question: Do you 
know whether or not the court was told that a friend of the defendant— 
using the language of the report—do you know whether or not, the 
accused was given every reason to believe that at the mock trials that 
he had a defense counsel? . 

My. Ex.owrrz. I don’t think the court was told that. 

Senator McCarruy. You don’t think the court was told that? 

-Mr. Extowrrz. No. 

Senator McCarruy. Do you know whether or not the court was told 
that behind a table would sit men impersonating judges? 

Mr. Exttowrtz. I am sure that the court was told that there were 
men sitting behind tables, but I don’t recall that they were acting as 
judges. 

Senter McCartuy. Do you know whether or not the court was told 
that in some cases the defendant understood he had been convicted ? 

Mr. Extowrrz. The court was not told that. 

Senator McCarruy. Was not? 

Mr. Exttowsrz. I am quite sure. 
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Senator McCarruy. I don’t think Thave any further questions, My. 
Chairman. 

Senator Batpwry. I want to read to you, Mr. Ellowitz, from the 
afiidavit of Heinz Hofman, which appears to be signed February 11, 
1948, 

Do you remember Heinz Hofman ? 

Mr. Ex.owrrz. I recall, if he is the person I have in mind. 

Senator Batpwin (reading) : 


My first interrogation by Mr. Ellowitz and Mr. Kirchbaum, at 0900 hours on 
March 14 went like this: A black hood covering my head I was taken from my 
solitary ceil to an interrogatjon cell. Having tuken my personal data I was 
promised that I would be taken back to Heilbronn, immediately, if I would say 
who had given me the order at Stoumont, Belgium, to fire at prisoners of war. 
Since I am not aware of any guilt, I denied this accusation. In spite of various 
promises and threats which I had to undergo, I could not be moved to deviate 
from actual facts which were there. Never in my life have I shot a prisoner or 
mistreated any one. A short time later First Lieutenant Perl entered the inter- 
rogation cell and indentified himself as my defense counsel. When good words 
on his part did not help him to gain any confession from me regarding the 
accusations, he slapped me in the face three or four times with his fist and when 
I put my hands in front of my face, he ordered me-to stand at attention. While 
‘he was beating me with his fists in the abdomen, just as many times,. When this 
did not help, he tried promises and threats again. He said literally a democracy 
such as the United States represents does not care to deprive us innocent men of 
our lives but it desires the big shots such as Pieper and Sepp Dietrich. If I 
‘would not admit ever having shot and killed then I would be hanged; this could 
‘be done without trouble since none of my relatives knew where I was at the 
time and furthermore, my relatives would lose all their food ration cards and 
thus die of hunger. I then had to state under oath that I had never received 
an order to fire at prisoners of war but I could not add that never in my life had 
I fired at any, et cetera. ,The interrogation ended at 1200 hours noon, under all 
sorts of name-calling and threats. 

The lunch I received was taken away by Mr. Ellow: ite and I was locked into the 
death cell, I had to put all of my clothes, except my trousers and socks and 
underwear, outside of the door so that I only possessed one thin blanket during 
the night with which to cover myself on the cold wooden bunk. At 1400 hours, 
Mr. Kirchbaum returned, called me names, and threatened me with hanging if I 
would not admit. He pushed me into a corner and once more beat me in the 

abdomen with his fists several times. Subsequently Mr. Ellowitz appeared and 
asked me for my last wish because I would be hanged within 24 hours. After a 
night most frightful to me I was taken out next to be interrogated for the second 
time, but there I remained steadfast in spite of name calling and thréats, com- 
rades of my company were confronted with me who wanted to have seen that 
T had fired. 

After a few questions, however, which I way allowed to ask them, it became 
obvious to me that they were only saying these things for the sake of improving 
their present existence. When I was taken back to the death cell after about an 
hour I beseeched Mr. Ellowitz, while moaning loudly, to take me out of here, 
saying that I would sign everything he would request of me. Immediately 
cigarettes were offered to me and I wrote the statement which was being dictated 
to me by Mr. Dlowitz and which was introduced as proof in the trial but whith 
never corresponds with the truth. 

I felt myself humiliated physically and mentally to such an extent that I was 
capable of doing anything only to find peace; my statement came into being in 
‘that fashion. This sworn statement is to serve before courts and authorities. 


And that is signed by Heinz Hofman. 

Can you tell us about that? 

Mr. Extowrtz. I believe I remember that man. 

That is not true. Heinz Hofman was not with the original group 
brought to Schwabisch Hall. We obtained statements from two mem- 
bers of his tank crew who had involved themselves with the murders of 
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some Americans, and they stated that they did so under the instigation 
of Heinz Hofman who also fired upon the group. 

A search was made for Heinz Hofman, and he was finally located 
several weeks later. When he was brought into the prison at Schwa- 
bisch Hall, he was immediately confronted personally, by. two of the 
men of his tank crew, who told the story to him substantially as they 


had written it. 
It was only a very short time after that, that Heinz Hofman agreed 
that the facts were substantially correct in their statements, and he 


made his statement. 

Senator Batpwrx. Was he one of the men that was convicted, do 
you recall? 

Mr. Etzowrrz. Yes; he was convicted. They were, all. 

Senator Barpwry. And ordered executed ? 

Mr. Erirowrrz. I don’t know if he was. 

Senator BaLtpwin. He got life imprisonment ¢ 

Mr. Exnowrrz. He got life.. « 

Senator Batpwin. Do you have anything further you want to say 
with reference to that? 

Mr. Exrowrrz. I don’t recall much more about that particular man, 
because I know I didn’t spend much time with him at all. 

Senator BaLpwin. Did you see Mr. Kirchbaum hit him, or did you 
at any time hit him? 

Mr. Exxowirz. No, sir. 

Senator Batpwry. Let 1 me read you one more. 

This is from Hans Pletz. 

How would you say that?. 

Mr. Ex.owrrz. It is pronounced P-l-e-t-z. 

‘Senator Batpwrn. This statement is signed here, on the 29d of 

J anuary 1948. 


I was taken to the prison at Schwabisch Hall’ on December 5, 1945. My first 
interrogation took place on December 16, 1945, and was carried out by Mr. 
Eliowitz and an interpreter who is unknown to me. This interrogation lasted 
approximately 10 minutes. From. December 18, 1945, to March 5, 1946, I stayed 
at Kronwestheim Internment Camp, and at the PW camp of Heilbronn. On 
March 5, 1946, I was again returned to Schwabisch Hall and there I was in- 
terrogated anew on March 14. The interrogating officer was Mr. Ellowitz, 
together with Mr. Kirchbaum as interpreter. Right: away during. the first few 
minutes I was called a mean liar and murderer by Mr. Kirchbaum, beaten in 
the face and abdomen by him, and kicked with his knée into the genitals and 
spat into the face several times by him. When I gave the assurance that I 
would answer as far as my power everything I was being. asked, they wanted’ to 
know what I knew in the way of criminal orders and deeds, as regards my com- 
pany. Since I knew nothing of this I was supposed to write down under oath 
that I knew of no criminal orders. I did so after I had been told several times 
that United States law calls for a death penalty upon committing a perjury. 
After I had written this down I was shown a written statement of my company 
commander which said among other things that he had. held a speech to his 
company before the beginning of.the offensive iri which he had said that our 
attack was to be preceded by a wave of terror and horror and that no prisoners 
were to be taken. I was then reminded that my life rested solely within the 
hands of Mr. Ellowitz but that he had no intention at all of saving me from 
the gallows by tearing up my statement if I would continue to lie in such a hard- 
boiled manner. On the. other hand I was definitely promised that I would be 
released immediately if I should tell them of only one case in which a United 
States prisoner of war had been shot, even if I had shot them myself and on 
orders. Since I could not do this I was told that my parents would no longer 
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receive their food-ration cards because of my being so hard-boiled: Mr. Thon 
then entered the room and hit me with his fist on my left eye so hard that it 
kept on watering for hours. He then told me if I would not answer his questions 
by saying “Yes” I would die without recourse. ; 
Senator McCartuy. I wonder how you would “die without re- 
course” ? 
Senator Batpwin (continuing) : 


This question as well as which concerned another accused, I could only answer . . 


‘in the negative whereupon Lieutenant Perl declared that he would have to refuse 
taking over my defense while I was continuing to-lie to United States officials 
and officers, after the interrogation which Jasted about 2 hours. — 

That section right there doesn’t pertain to Mr. Ellowitz, so I will go 
further on down. 

Whenever Mr. Bllowitz and Mr. Kirchbaum happened to be in my cell while 
the food was being issued, they would take my food away from me,. The latter 
said to me: “When you will hardly be able to stand up on your legs because of 
hunger and weakness then you will be just strong enough to climb the steps to 
the gallows.” At that time men were being shown to me, several times, who had 
already written statements of some sort and who described to me how well they 
‘were faring since then. I was about to invent some kind of a story only to get 
out of this terrible position. Due to my lack of experience in trial and judicial 
affairs, I believe at every approaching step that the frightful threats would now 
be realized and that the hour had come. It is impossible to describe these 
psychic conditions after Lieutenant Perl had come to my cell one night 

That doesn’t pertain to you, either. 

That is all that is mentioned in this affidavit about you. 

Do you remember this man at all? 

Mr. Ex.owrrz. I do. a 

Senator Batpwin. What can you tell us about him, in connection 
with this claim ? 

Mr. Extowrrz. I can only state that those statements in the affidavit 
are not true. I don’t think Pletz ever made a cenfession or statement 
of any kind. : : 

Pletz, I recall now, he was a very intelligent boy, and I think it was 
Pletz who at one time during the interrogation did state that he was 
not going to say a word because he knew in a democracy, in a demo- 
cratic procedure you must be tried before a jury and you must have 
‘defense counsel. 

Senator Batpwin. Did you ever strike him? 

Mr. Eiowrrz. No, sir. 

Senator Batpwin. Did you ever take his food away ? 

Mr. Exxowrrz. No, sir. , 

We had no charge of food there at all. 

Senator Batpwin. What? 

Mr. Ex.towrrz. We had no charge of the food at all. The German 
‘internees served the food to the prisoners. 

Senator Batowin. IJ think that is all. 

Do you have any questions, Senator Hunt? 

Senator Hunr. I will ask three, it will only. take a minute, Mr. 
Chairman. 

I will ask the witness if he noticed any show of remorse or regret 
among the SS troops over the act that had taken place, and what 
they were being tried for, the crime they were being tried for? 

Mr. Ex.owrrz. For the most part, they did not; and some of them, 
T recall in the beginning, when. the case first began to break did state, 
or words to this effect, that thev did not take part in anv shooting and 
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they did, or were sworn to secrecy about it, but they were damned 1f 
they were going to stay in jail until the case was broken, to protect 
other people. , 

And, I recall, they told us stories of one fellow-who at the Malmedy 
Crossroads was ordered to shoot and refused to do it, and he was 
threatened with court-martial procedings for failure to obey orders. 

Senator Hunr. These affidavits apparently have been made from 
2 to 3 years following the massacre, and quite some time following 
the end of the trial. 

Are you of the opinion that these affidavits now are made primarily 
to attempt to save their necks, so to speak ? 

Mr. Ex.owrrz. Definitely; I am convinced as to that. 

Senator Huwr. Did vou think that these affidavits are of their own 
wording, of their own initiative, or do you think that they had been 
coached in preparing these affidavits to some extent ? 

Mr. Exxowrrz. It would be very difficult for me to answer that be- 
cause I have only read several of them. aor 

Senator Hunt. That is all I have. 

Senator Batpwin. Any questions? 

Senator McCartuy. I have one that I would like to ask this man, 
or some subsequent witness. 

I will ask you the question, and if you don’t have the information, 
we will save it until we get someone on the stand that can answer. 

Am I correct that after conviction and after the sentencing of the 
73 defendants that a review board of 2 officers went over the cases and 
made recommendations, found that in some cases there should not be 
a finding of guilt, that the evidence wasn’t such; that then those 2 
officers were discharged and a new board was appointed of 4 officers? 
Let me ask you are you aware of that situation ? 

Mr. Exaowirz. I am aware of the reviews of the case. 

Senator McCarruy. Then, I will follow up—then that the four 
officers were appointed, and that they made further recommendations 
cutting down sentences-.and inserting in some cases a recommendation 
for a certain number of years in lieu of the death penalty, and the 
recommendations as to guilt of or innocence of the defendants were 
such that those four were then discharged and that then one of the 
reporters, a lady reporter who had a legal background, was asked to 
review the cases and she refused and asked to be relieved of duty? 
Do you know anything about that, and finally Colonel Dustan re- 
viewed them. 

Mr. Ettowrrz. No; I am not aware of that. 

Senator McCartuy.. You don’t know that? 

Mr. Exiowrrz. No; I just know that there was a review. 

Senator McCartuy. Who was the man who would give the infor- 
mation ? 

Colonel Ex1is. Colonel Straight, or General Harbaugh will give 
_ you the details. 

Senator McCarruy. May I ask, Colonel Ellis, whether or not that 
is substantially true? 

Colonel Extis. I am not familiar with the reviews whatsoever. 
They stayed away from me. 

Senator McCartry. After the conviction, that ended your connec- 
tion ? 

Colonel Exxis. That is right; I had no more interest in it. 
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Senator McCarruy. I wonder if you, Colonel, over here could tell. 

Colonel Raymonp. There was a review by Colonel Straight and 
some other officers; I think it is an exhibit to our report. There was a 
further review later on, by a board in Colonel Harbaugh’s office. That 
is all in our record and, in Harbaugh’s final report to Clay. 

‘Senator McCarray. Am I correct—I may be incorrect: I don’t 
have any staff of investigators; all I do is get reports mostly from in- 
terested parties, so all I can do is ask questions of you gentlemen 
about them—am I correct that first there was a review ‘by two officers, 
and they made a recommendation not in line with the action of the 
trial board. No action was taken upon those recommendations but 
those two officers were dismissed and a new board of four officers was 
appointed; that those four officers also made recommendations that 
were completely out of line with the action taken by the court; and, 
that those four officers were then dismissed; and then, there was a 
request that a lawyer who was a reporter, a lady, conduct the reviews 
and she refused and asked to be discharged and was discharged and 
came home and Colonel Dunstan (?), who had been in chan; ge of the 
prosecution, at one of the other cases, conducted the review. 

Colonel Raymonp. I never heard that before. 

Senator McCarruy. His review was made a part of the 

Colonel Raymonp. The only review we had was signed by Colonel 
Straight, and I believe Mr. Reynolds, and a couple of others. 

Senator McCarruy. Could you check on that matter for us? 

Senator Batpwin. Would. you be satisfied with a check between now 
and the next hearing? We want to close this hearing today. 

Colonel Raymonvp. The review was signed by Reynolds, and ap- 
proved by Straight. That is what this one e has. 

Senator Batpwin. Are there any further questions ¢ 

Senator McCarthy, do you have anything further? 

Senator McCartny. I would like to say: this to this witness, and 
this applies tc all of the men who were conducting this case out there: 
I hope you don’t misunderstand our questions as an indication you 
think you are guilty of any charge that has been made. These are 
very, very serious charges, some of them, and we have no choice what- 
soever except to run them down. I certainly hope it is proven that 
you fellows always conducted yourselves properly and we meted out 
a good brand of American justice, 

“At this time I have very serious reason to doubt that that j is the sit- 
uation, in view of the report, the unbiased group report of the Simp- 
con-Van Roden committee. 

Let me repeat, I seriously hope that none of you considers the ques- 
tioning as an indication that we think you are guilty or Innocent in 
the affair. 

For all I know, you may have done an outstanding a and I hope 
the proof is ultimately to that effect. - 

Mr. Exrowrrz. You understand, I would like to say that we bent 
over backward in many cases, spent lots of time tracking down false 
accusations made by some SS men «gains? other SS:men. In fact 
that took most of our time. 

Senator Batpwin. Let me ask a question there. aon raised a point, 
My. Ellowitz, that I think is significant or important. When you got 
a statement from one SS trooper that involved apothes SS trooper’s 
participation in this thing ae 
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Mr. Exrowrrz. Yes. 

Senator Bazpwin. Did you seek corroborative testimony of that 
statement ? 

Mr. Extowrrz. We certainly did. We not only sought it from the 
other SS men, but we sought it from Army files, to discover if any 
bodies were found in that particular area, sought to find the corpus 
delicti of the crime. 

I know of several cases that I interrogated, in which men had volun- 
tarily made statements that they had shot Americans at Malmedy, 
and there was no other testimony except their own statement, and 
after a good deal of interrogation they would finally admit that they 
made the statement that way because they were told by other prisoners 
that if they made a statement, they could go home. 

Senator Batpwin. In other words, when statements were made, you 
checked up to determine whether or not the soldier was shot at that 
particular place. 

Mr. Ettowrrz. Yes, sir. 

Senator Batpwiy. And finding none, would you again confront the 
fellow and he would admit that he made the statement in order to 
get out? 

Mr. Extowirz. That is right. 

Senator Batowix. In other words, in an American court, a con- 
fession is used to check upon the accused. 

Mr. Ex.owrrz. Yes, sir. 

Senator Barpwin. And you sought to corroborate the admissions 
that were made in the confessions. Was that procedure followed in 
this case? 

Mr. Exrowitz. Yes, sir. 

I don't think there were any accused who were indicted merely on 
his own unsupported statement. 

Senator McCarruy. May I ask Colonel Ellis to do something, not 
today, but to bring it in and answer tomorrow, or some other time—I 
would like to have the colonel, preferably at the next hearing, tell us 
if he can under. what terms and conditions if any American services 
held it was proper to destroy prisoners. Would you follow me? 

Colonel Extis. What ? 

Senator McCarray. I want to know from you whether under any 
circumstances the Army, Navy, or Marine Corps has held that it is 
proper to kill prisoners, and if so, I want to know under what con- 
ditions the services feel that is proper. 

Do you follow me—under the rules of warfare. 

Colonel Erxis. I believe so. 

Senator Batpwix. Do you have any further questions. 

Senator McCartuy. No. 

Senator Barpwin. Mr, Ellowitz, we thank you for coming. 

We will adjourn for a week, because of the pressure of other things 
that we have to attend to; so, the next meeting of this committee will 
be a week from today, in this room at 10 o'clock. 

Senator McCarruy. Will you summons Mr. Bailey. 

Mr. Cuampers. Mr. Bailey will not be here until the second Mon- 
day. The next meeting will be on the second, but Judge Simpson and 
Judge Van Roden are the witnesses for next Friday. 

(Whereupon. at £:30 p. n.. the hearing m ne above-entitled matter 
stood in recess until 10 a. im., Friday, Apr il 29, 1949.) 
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FRIDAY, APRIL 29, 1949 © 


Untitep Srates SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON ARMED PRET ORE 
Washington, D.C. 


The subcommittee met, pursuant to adigumament: at 10:20 a. m., in 
room 212, Senate Office Building, Senator Raymond E. Baldwin, 
presiding. 

Present : Senators Baldwin (presiding) and Hunt. 

Also present: Senator Joseph R. McCarthy, and J. M. Ghannete of | 
the committee staff. 

Senator Batpwin. Will the. meeting be.in order. 

Senator McCarry. Mr. Chairman,“before you call any witnesses,-- 
I have a letter here which I would like to read into the record—one 
paragraph of this letter. 

My office got a call from Mr. Teil, who is a student over at the 
Washington and Jefferson College, and he said he had information 
which he thought would be of value to the committee, and when asked 
what it was he said he was one of the investigators in the area, that 
the first day he came on duty Mr. Ellis did tell him not to beat any of 
the prisoners. But’ when he was being shown around by Mr. Thon 
he was shown one of the death cells and one of the men was lying 
unconscious on the floor with a black bloody hood over his head and 
he asked Mr. Thon who this man was and Mr. Thon said he was one 
of the men who had. just finished his interrogation; and he said he 
would be glad to’come down and testify. 

So that there is no mistake, he said Mr. Ellis had told him not to 
beat anybody up. 

Senator Batpwin. Do you know about what the date of that was, 
Senator ? 

Senator McCarry. I do not know. 

Senator Barpwin. The date of that occasion. Would you like to. 
call him as a witness? 

Senator McCarruy. Yes. 

Senator Batpwin. Why do we not fall him as a witness ? 

Senator McCarruy. Also, Mr. Chairman, I have been getting a tre- 
mendous flood of mail on this from men in that area. The two men 
who are mentioned most and referred to as sadistic, were accused of _ 
most of the beatings, are a man named Perl and Thon. 

I think both those men should definitely be here, regardless of how 
far we have got to go for them. 

Senator Barpwin. We have them, Senator, on the list of witnesses 
to be called now. 
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Mr. Cuampenrs. Dr. Perl is scheduled to appear on May 4. T will 
have to check, but I believe Thon is in Germany, but he 1s definitely 
on the list of witnesses we will have. 

Senator McCartuy. They seem to be; from all the information I 
get, the prime offenders. | 

Senator Barpwin. Now, in:conniection with Mr. Bailey’s testimony, 
have you the letter, the original letter, because that was put in the 
record ? 

Senator McCarruy. I do not know if I have it. 

Senator Batpwry. I would like to have him identified. 

Senator McCarruy. I do not think I have the original letter. 

Senator Barpwiy. Mr. Bailey,,will you stand up.. “Do you solemnly 
swear that the testimony you are about to give in the matter now 
in question shall be the truth, the whole truth,, and nothing but the 
truth, so help you God? 

“Mr. Baruny. I do. 


_ TESTIMONY OF JAMES J. BAILEY, PITTSBURGH, PA. 


Senator Banpwin. What is -your full name, Mr. Bailey? 

Mr. Battry. James J. Bailey. 

Senator Batpwin. Where do you live? 

Mr. Battey. 3573 Shadeland Avenue, Northside, Pittsburgh. 

Senator McCarruy. Before Mr. Bailey starts to testify, “TL would 
like to tell you that I appreciate very much. your writing me ‘and giving 
me Hae information. 

Mr. Bamey. Are you Senator McCarthy? 

Senator McCarriy. And for your willingness to come over here 


to appear. 

Mr. B Battery. I am glad to do it. I also want it understood that 
when I sent the letter to you, I sent the exact letter to the Secr etary 
of the Army. 

Senator McCarruy. Yes. 

Senator Banpwin. What is your business, Mr. Bailey? 

Mr. Baitey. I am an official court reporter in the Allegheny County 
court. 

Senator Barowin. How long have you been a court reporter ? 

Mr. Baier. 28 years. 

Senator Batowiry. During the investigation of Malmedy massacre 
affair, were you attached to the Gover nment, and, if not, would you tell 
us what your capacity then was? ° 

Mr. Batmry. I was employed originally by the State Department. 
That is with whom my contract was, and I reported in Wiesbaden, 
Germany, to the War Crimes, and I was assigned as one of a team of 
10 to—a team consisting of three lawyers ang four interpreters, an- 
other reporter, and myself, 

Senator Barpwin. Can you give us about the date of that? Not 
the exact date, but the approximate date: 

Mr. Baier. I think I can give you the exact date. We left Wies- 
baden on December 26, 1945, and we reported at Schw abisch Hall the 
next day, December 27, That would be 

Senator Batpwin. 1945? 

Mr. Battry. That is right. 
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Senator Barowin. When you Poa at Schwabisch Hall who was 
 -the-officer to whom you reported ? 

Mr. Bairey. Well, the team of nine of us left War Crimes head- 
quarters in Wiesbaden together. We left in two vehicles. The man 
supposedly in charge was a Maj. Dwight W. Fanton. He was under 
the jurisdiction of Lieutenant Colonel Ellis. Colonel Ellis at that 
time was in charge of the pretrial work of the War Crimes Branch. 
I believe that is correct. 

Senator Batpwin. Now, Mr. Bailey, do you see Colonel Ellis here? 

Mr. Barmy. That is right. . 

Senator Batpwin. That is the Colonel Ellis who testified ? 

Mr. Barzzy. I have spoken to the colonel; when I came in. 

Senator BaLpwin. And, you reported to "Major Fanton, and Fan- 
ton 

Mr. Bawery..Fanton agcompanied us. We all went down together. 

Senator Batpwin. You all went down together in a group. 

_ Now, after you had reported to him, you were assigned to quarters, 
I assume? 

- Mr. Baitey. We all lived in the same quarters. It was a very nice 
building—the quarters were very nice—one of the finest houses in this 
smal] town, I guess. 

Senator Baupwin. It.was not within the confines of the prison ? 

Mr. Bary. No; we reported at the prison every morning approxi- 
mately at 9 o’vlock and: leit there about 5:30 in the evening. We came 
Home for lunch every day. 

Senator Batpwin. And your duties i in connection with this matter 
were what, Mr. Bailey? 

Mr. Barry. Well;:I'was employed as-a shorthand reporter, but there 
was not much of what I would call reporting done in Schwabisch Hall. 

Senator Batpwin. I show you a copy of a letter, and I ask if you 
can identify it. 

Mr, Batzxy. I can, and that is a carbon copy of a letter I wrote to 
the Honorable Joseph R. McCarthy, and an exact duplicate sent to 
Kenneth L. Royall, Secretary of the Army. 
jg wetater BaLpwin, You sent a duplicate to the Secretary of the 

rmy? . 

Mr. Baitry. Well, I sent an original to both. 

Senator Batpwin. I see. 

_ Mr. Barrer. But: the wording is exactly alike. 

Senator Banpwin. Was the one that you sent to the Secretary of 
Army—not that it matters particularly—was it one that was addressed 
to him, or was it a copy! 

Mr. Batury. I have a copy of both if you care to see them, a carbon 
copy 
_ Senator Batpwin. It does not matter. This is the letter. If you 
want..a copy to consult—— 

’ Mr. Bamey. I have got a copy of the letter in my pocket. 

Senator Batpwiy. Twas going to ask you some questions in connec- 
tion. with it. 

. You say in the middle of the second parage “pe of yor letter: 


The purpose of our being sent there—: 
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This is after you tell-about going to Schwabisch Hall— 
was to obtain confessions from prisoners and prepare pretrial data. is 


Do you want to enlarge upon that a, little bite Were those your 
Specific instructions? 

Mr. Battxy. Well, that is the mmfonmiation: T received? That was 
the impression I got from’ Major Fanton, who was, supposedly; = in 
charge of the team when we went down there. 

- Senator Barpwin. Then, you say: 

During my stay at Schwabisch Hall the entire team spent 4n average of about 
8 hours per day in prison. 

_ Mr. Bamey. That is right. 

' Senator Barpwin. Then, you say: 


During my 10-week stay I took in shorthand through the intaepreters prac- 
tically all of the so-called verbatim confessions of the prisoners and typewrote 
at least half of the translated longhand statements that had been purportedly 
made out by the prisoners. I still retain a considerable portion of my short- 
hand notes. : 

Will you enlarge upon that a little bit? Tell us what the proced- 
ures were, Mr. Bailey, and how you did it. 

Mr. Battery. The procedure was: There were only two reporters on 
a team, a Mr. Berg and myself. His first name was Signor, I believe. 
He had been in the United States Army, and, I understand, got his dis- 
charge in Germany or at least in the ‘Buropean area and signed up as 
a civilian employee. 

He had a rating of a CA-8, and mine was CA~9; but Mr. Berg did 
not want to go into the cells. As a matter of fact, he was pertectly 
willing to do my typewriting if I would go into the cells, and that is 
about how it worked out. 

Senator Batpwin. That is, you went into the cells and took the sten- 
ography and he did the typing. - 

Mr. Batiey. The arrangement was this: The interpreters or inves- 
tigators, those who could talk German and translate it, they would 
go in and interrogate the prisoners, and when they arrived at the point 
where they felt the prisoner was ready to give a statement or a con- 
fession they would come into the office where we were and would get 
one of the lawyers and myself and we would go into a cell, probably 
be in there a couple of minutes when an MP would walk in with the 
prisoner who was going to be interrogated, and he had a long gro- 
tesque wrapper over him. 

Senator Batpwin. What is that? 7 

Mr. Bamery. There was a long grotesque wrapper—I do not know 
how else to explain it. 

Senator Baupwin. A wrapper? 

Mr. Bartzy. I would call it a woman’s wrapper, a sleeveless wrap- 
per. It was tied around his neck, and there were no sleeves to it. It 
hung down loose. I do not know how else to describe it. 

Senator Barpwin. Who would have that, the interpreter? 

Mr. Batty. The MP would bring the prisoner into the cell where 
the lawyer and the interpreter and T were waiting for him. The MP 
would simply deliver him into the cell. The interpreter would pull 
a black hood off him and start interrogating him. 
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: ‘Sénator Barpwin: Could you 'tell us a little: bit how the cell looked 
and what.the arrangements were in the cell at the time, if you remem: 
bere oc ya BN GE Rage 
_ Mr. Battery. Well, the cells in this particular prison, the only: one I 
was in, were ‘different from any cells in any prison I have seen in the 
United States.: ‘There were no: bars where the prisoners could. look: 
through ; there was a solid door in front and solid on both sides; small, 
probably about 15 by 15, square ‘inches, of window with bars .in the. 
back; concrete floor, small table, and three or four wooden chairs. 
- Senator Batpwin. On these occasions, ‘would they have anything 
on the table, the black cloth, or anything of that kind?) st 
Mr. Battery. Not on all occasions: As a matter of fact, if you are. 
referring to the crucifixion candles, if that is what you have in mind, 
Senator oe 2 4 
Senator Batpwrn. Yes; that has been testified to before. © 
Mr. Batter. If you care to see what T said in the letter on that, if 
you want me to elaborate on it, I would be plad to do it. 
’ Senator Batpwin. Yes; I would like to have you do so, Mr. Bailey. 
Mr. Battry. Well, on one occasion, after I had been there probably 
8 or 4 weeks, there was a new man sent down; his name was Steiner— 
his first name was Frank. He came down there as an interpreter, 
and on this—I might, incidentally before I forget it, say that he 
worked almost exclusively with this Lieutenant Perl whom I heard 
Senator McCarthy mention. © of be a 
Well, on this particular occasion, Capt. Raphael Shumacker, who, 
in my opinion, was the only ssparitiesd lawyer on the team and the 
only man who conducted a so-called fair investigation, but on this occa- 
sion Captain Shumacker called me out and he called this Steiner out, 
and we went into Major Fanton’s office, and he first administered an 
oath to me, which was unusual, that I would well and truthfully tran- 
scribe, and then he swore in Steiner as an interpreter, and then he 
qualified him, as you would in any court in the United States as to his 
oe to talk English; and I took his qualifications down in short- 
hand. 
_ Senator Batpwin. Let me ask you a question right there. 
You say before you started to transcribe any notes they administered 
an oath to you that you would well and truly. 
Mr. Bamery. That is right. Before we ever saw who was going to 
be interrogated. “K 
Senator Batowin. Did they do that each time? 
Mr. Barer. This was the first time, to my knowledge. 
Senator Barpwin. Did they do it after that? 
Mr. Batter. Not to my knowledge; at least, I do not recollect them 
ever doing it. They did administer it to the prisoners. 
és Senator Batpwin. Did they administer an oath to the interpreter, 
00 ¢ : 
’ Mr. Barzzy. On this particular occasion. I had been there at this 
time probably 4 or 5 weeks—that is just more or less a guess—and when 
he swore the interpreter in and swore me in, and then interrogated the 
interpreter as to his qualifications, I thought it was something a little 
out of the ordinary, and that is the first time that, I believe, it was— 
the first time at Schwabisch Hall-that they used a table with a black 
cloth over it with a crucifix and two candles. 
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Senator Batpwinx. Do you know about what time this was, what. 
month? : 

Mr. Batixy. I would say that was the very first week—the first ‘of 
February 1946. “ 2 

Senator Batpwin. And that was the first case that you dealt with? 

Mr. Battery. That was not the first statement I had taken, by any 
means. You see, it was a daily occurrence to bring every prisoner in 
with his black hood on him and a rope around his neck, and this cloak . 
around him. They were all brought in that way. It was a regular. 
procedure. But that was the first time I had seen a table with a black 
cloth over it and a crucifix with two candles, which would give you an 

-impression of a small altarinachurch. ._ . . 
' Senator Batpwin. Well; go on and describe to us how this confes- 
sion, so-called, was taken. 

Mr. Battery. On this particular occasion, we walked in the cell, and 
when I saw that I said to Captain Shumacker, I said, “What the hell 
is this?” J thought it was something out of the ordinary coming off, 
‘and he said, “That’s O. K.; wait a minute.” So, in a matter of a 
couple of minutes, one of the MP’s brings the prisoner in with his reg- 
ular dress, black hood, cloak, and a rope. 

Senator Batpwin. Let me ask you there—— 

Mr. Battzy. Maybe I am talking too fast. 

_ Senator Batpwin. You cannot talk faster than a Senator, I do not 
think. [{Laughter.] But what I meant was: You said he had a black 
hood on and a black wrapper you called it. 

Mr. Bamey. It was not black. This wrapper was mostly all colors. 
It was white and red and green and everything else. If you have seen 
a camouflaged battleship in the First World War, that is what this 
wrapper was like. 

Senator Batpwin. And you say it was sleeveless? 

Mr. Battey. Yes; sleeveless. 

Senator Batpwin. Then, you spoke of the hood the prisoner had on, 
a black hood. : ae 

Mr. Baitry. A black hood with no eyeholes in it at all. That was 
the regular garb.that they brought every prisoner in the cell with. 

Senator Batpwin. Then, you mentioned a rope around the neck. 
Tell us about the rope. What kind of a rope was it? 

Mr. Barry. I would say a rope twice as thick as the ordinary clothes- 
line, probably three-quarters-of an inch in diameter. It was not tied 
tight. It was not put around to choke him, or anything like that. 

Senator Batpwin. Well, would you say that it was like a hangman’s 
rope or would you say Ne 

Mr. Barmy. Exactly. , 

Senator Baxpwin (continuing).’Or would you say it was a rope to 
tie the hood down so that it could not be pulled off the head ? 

Mr. Battery. I think the whole garb was to have a psychological 
effect on the prisoner; and outside of mental brutality, there was no 
physical brutality attached to.it. 

Senator Batpwin. How long would the rope be? Would it hang 
down 

Mr. Batter. Oh, the MP who would bring him in would have hold 
of the other end, probably 3 feet in back of him. That would be 
around his neck. The MP would have to steer him in; he could not. 
see where he was going. 
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'- Senator Batpwin. All right. Go on and tell us what happened 
from then on. 

‘ Mr. Bairy. In this particular occasion when this prisoner came in, 
Steiner, he jerked the hood off, and to my mind it looked like a kid 
of-about 15 or 16 years‘ of age. ‘The kid immediately—a boy—fell 
flat on his face and his nose hit the concrete and it was bleeding. It 
looked pretty flat to me. 

: Senator Batpwin. He fell flat on his face? 

. Mr. Batuzy. Yes. Us 

Senator Batpwin. You say he fell. Was he pushed or shoved or 
what? 

Mr. Barrer. .No; at that time he was not touched. It looked to me 
as if he took a look at that crucifix and candles and just lost control 
of himself and just fell. He was not pushed at that time. But when 
he fell and lay there, Steiner took his foot—I won’t say he kicked him, 
but he pushed him over on his back and he pulled him up to his feet 
and he said to Captain Shumacker, “He’s faking.” Well, they gave 
him a couple of minutes to get his breath-and get his bearings and 
then Captain Shumacker interrogated him. 

Senator Batpwin. Now, let me ask you this question: At that 
particular time, when you saw this prisoner, you said he fell on:his 
nose. Did he have a bloody nose? 

- Mr. Bary. Yes; very bloody, just ike—— 

Senator Batpwin. Other than that, were there any bruises or marks 
or anything of that kind on him? .. _ - 

_ Mr. Bartny. Well, all you could see was his face. 

Senator Batpwin. Yes. | ‘ 

. Mr. Battey. And—— * 

Senator Barpwin. All right; go ahead, Mr. Bailey. 
Mr. Bartey. The only bruise or mark on his face was when his 
nose contacted the concrete floor, and F took his statement, and I said, 
“The hell with this stuff; I’m goimg.to get out of here.” 

Senator Batpwin. Well, tell us about taking the statement. How 
did he give it? Was he questioned or how did he give it? 

Mr. Batrey. He was questioned and he was not touched. Captain 
Shumacker handled him no differently than the average prosecuting 
attorney would handle a witness on cross-examination. I will say 
that for Captain Shumacker for any occasion I was with him. [ 
won't say that for any of the others. 

He took a statement—I can tell you this fellow’s name. I think 
his name was Gustav Neve, and he had been interrogated previously, 
as Captain Shumacker asked him if he had been in some other prison 
by a gray-haired captain and he admitted he had, and they were try- 
ing to get a confession from-this kid on which to convict the com- 
manding officer. I believe his name was Stivers. ; 

Senator Batpwin. Steiber—S-t-e-i-b-e-r? 

: Mr. Barer. Stivers. He was the commanding officer. 

Senator Batpwin. It was not Peiper, was it ? 

M:. Barry. Oh, no; I can come to Peiper. 

Senator Barpwan. All right. 

Mr. Batter. But that was the extent of it. The worst that Captain 
Shumacker accused the kid of was lying, but there was no physical 
abuse to him, outside of his falling on the floor and smashing his nose. 
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'» Senator McCarrny. Did J-understand you to say that Shumacker 
was the one man who treated the men decently ? 8 ag 

~Mr. Bantry. In my opinion, I- would say he treated them better 
than anybody else. | 

Senator Barpwin. Go ahead and tell us what happened after that, 
with this.particular prisoner. 

Mr. Barry. Well, they just took his statement—oh, yes; and, nat- 
urally, we got back to the office, and Fanton heard about the occasion ; 
Major Fanton heard about the occasion, and there was a Dr. Karen 
from Brooklyn there waiting to get back to the States, and Major 
Fanton asked him to go and take a look at this boy, and he did, and he 
came back and reported to Major Fanton, he said, “The kid has got a 
bad ticker”—meaning a weak heart. But he did not say there was any 
immediate danger of him dying or he did not say that he had been 
beaten up or anything. 

‘Senator Batpwin. Did Fanton ask him whether he had, in your 
presence ? 

. Mr. Barmy. Not in my presence, but the natural assumption was 
that Captain Shumacker had mentioned it to Fanton. 

‘Senator Batowin. Yes. 

‘. Mr, Barney. And when the doctor came in, why, Fanton asked the 
doctor to take a look at him. 

Senator Batpwin. Well, at that particular time, Mr. Bailey, was 
there any other thing, other than you have described—I mean about 
the hood and being led in with a hood over his head and a rope around 
his neck, which you have described, and the other part of the rope in 
the hand of the MP—was there any ‘physical abuse or threats or 
violence of any kind? If there was, I would like to have you describe it. 

Mr. Baier. The only physical abuse that I saw was by this Lieu- 
tenant Perl. 

Senator Batpwin. Well, now, speaking about this particular case— 
and then I was going to ask you about others. In this particular case. 
' Mr. Barney. So far as I know, this was the end of that particular 
case, I never saw—I transcribed the statement. 

' Senator Batpwry. In this particular case when the confession was 
written out, was it in your presence read to the prisoner ? 
’ Mr. Barry. No; it never was. . 

Senator Batpwin. How did the prisoner give it? Did he write 

it himself, or did he answer questions, or how did he do it? 
.-Mr. Bamzy. Well, I would say that in probably 60 percent of the 
cases the confessions were taken down in longhand by these inter- 
preters. How they were gotten by them, I donot know. But when 
they were translated into English by them, or one or the others, and 
I typewrote them, I know there were additions and deleations and 
alterations made in them. 

Senator Batpwin. This particular thing that you describe, was that 
an occasion when they asked the prisoner to sign.a confession or was 
that an occasion when they got the statement or confession from the 
prisoner ¢ 
_ Mr. Bamey. I do not know. That was the first time that I saw the 
intérpreter sworn, the first time I was sworn, the first time I heard 
an interpreter interrogated by the lawyer as to his qualifications to 
interpret properly; and I thought at the time it was something un- 
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usual ; that they were making this.in.Peiper or—I think, it was going 
to be: an important case; but it was only this.kid that they. brought i in, 

: Senator. Batpwin. ‘In. this testimony. that. you are giving, os say 
he was only about 15 years old; you say in your letter :. 

After thesé interpreters had:worked: out:on this kid, some of. dneed kids were 
16 and 17 -years.of age,,and séftened them: up. and scared: them into-a condition 
where. they. would confess to anything, the prisoner then had a long multicolored 
rebe thrown over hini, and black hood ‘pulled down over his, head, and rope 
knotted about his neck, and he was mar rched auto a cell to be interrogated by one 
of the lawyers. 

Mr. Barey.: ‘Well, he was intertogated by 2 a lawyer through an 
interpreter, 

* Senator BaLpwin. Yes. 

Mr. Barer. In the presence of-—— _ 

_ Senator Barpwin. Well, now, you have described this particular 
occasion, Mr. Bailey. Will you go on and tell us, to the best of your 
recollection, whether or not you saw any occasion of abuse or intimida- 
tion or threats or. violence, and if you can, recall the name of the 
prisoner and the Americans who might be involved. We would like 
to have their names, and if you can give us the approximate time we 
would like'to have that. 

Mr. Barey. Everything I testified to would ‘have to be Balween 
December 27, 1945, and the middle of February or the first 3 weeks in 
February 1946, I would. say. 

I saw ‘prisoners come into cells *shaky and nervous s and with a few 
scratches or bruises on them, but nothing serious; that is the condition 
I have seen them in, in the cells. I have seen Lieutenant Perl slap 
them,. and I have seen them. knee a couple of them in the groin. 

Senator Batpwin. You have seen. Lieutenant Perl slap them with 
his open hand or with ‘his first, or how? . 

Mr. Battry. Well, I would say it was with his open hand, but it 

was a pretty violent slap. 4 
| Senator Batpwin. Did you ever see him hit them with any clubs’ or 
anything, ‘or sticks, or ropes, or any implement of any kind? 
“Mr. Battey. No; [never did. ‘I have seen—well, it was an oversize 
blackjack, about three times as big as an ordinary blackjack, lying 
on the table. But I think it was done for effect on the prisoner. I 
never saw him hit anyone with it. 

Senator BaLtpwin. You never saw them hit any prisoner with a 
blackj ack? 

“Mr. Batty. Nothing. 

~ Senator Batpwin. You say they had seratches or bruises but nothing 
serious. - ; 

Mr. Batley. Nothing s serious. ~~. 

‘Senator Barpwin. Have you ever noticed this hood? There have 
been some statements here that the hood was bloody.. What can you 
_ tell us about that? 

Mr. Battzy. Well, on the outside the hood was coal black, and you 
could not tell whether there was any. blood on it. On the. inside, I 
think I have seen a few splotches of blood. That was a‘bright aad 
on the inside of the hood. 

‘Senator Batpwin. Bright yellow? 

. Mr. Barey.. That is my recollection. Tt was coal black on the out- 
side and yellow on the inside is my recollection. 
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‘Senator Batpwin. Let me ask you this question: There have been 
described here occasions when a table would be covered with a black 
cloth, and there would be a couple of candles on it and a crucifix. Did 
you see that set-up, so-called, used ? i ; 

Mr. Bammer. Oh, I think I have described that, Senator, in detail. 

Senator Batpwin. Yes; you have. The thing we wanted to ask you 
was whether or not that was used on every occasion. What can you tell 
us about that ? 4e ny 

Mr. Bairzy. It had never been used up to that time, to my knowl- 
edge. That was the first time I had ever seen it, and that was close 
to the Ist of February 1946. a 

Senator Batpwin. How many times after that did you see it used? 

Mr. Battzy. That was the only occasion that I saw it used, because 
I quit after that; at least, I tendered my resignation. 

Senator Batpwin. Was that the only confession you ever took, or 
statement, that you can recall to mind? 

Mr. Bamzy. No; I took dozens of them, but that was the only one 
where I took it with the crucifix—where that took place. I took dozens 
of them where they were brought in with the black cloak and the hood 
around it. That was the ordinary garb for every prisoner. 

Senator Batpwin. You mean this cloak? 

_:- Mr. Battzy. You understand, Senator, when a prisoner—when the 
MP’s would be sent to the prison, they would go to the cell, and when 
the MP would bring them down, that was the dress they had on—bring 
them down to the cell. They used the same cell for interrogatin: 
them all; at least, it was the same cell I took them in, and they ould 
bring them in, in that garb. - 

Senator Barpwin. Now, can you recall, and will you tell us, if you 
can recall, about any other specific case of abuse of any kind, physical 
violence, threats, intimidation, or anything concerning any other 
prisoners, as I say ? ‘ 

Mr. Battey. The only two men that I saw use any rough tactics— 
I will qualify it; I will say three—were Steiner and Perl and Thon. 
I believe the Senator referred to him as “Tone.”. I imagine it is the 
same fellow that he had reference to. I believe you spell his name 
“T-h-o-n.” 

Senator Batpwin. Can you tell us about those occasions, Mr. Bailey, 
when, and who was the prisoner, if you recall? . oe 

Mr. Batury. I could not recall the name of the prisoner, and I have 
seen Lieutenant Perl—to my mind, he was the only man, I would say, 
who had a really sadistic, brutal streak in him, and I do not think he 
had any business on that team, and I will tell you why: He was down 
there in the garb of a first lieutenant of the American Army. He has 
his wife along, dressed as a United States Wac. She had never been 
in this country; she had spent, as I understand it, 4 or 5 years in 
German concentration camps. He had escaped from one after being 
sentenced to death. 

Senator Batpwin. Was he a German himself? © 

Mr. Battey. He was an Austrian. “1 

Senator Batpwin. Was he in the American Army? 

Mr. Bamey. He wore a first lieutenant’s uniform; so, apparently, 
he was. Somehow he got in—I do not 

Senator Batpwin. Do you-know whether or not he had ever lived 
in the United States? 
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“Mr. Battny. My DaTpression is that he -had not. I do not say that 
for certain. 

‘Senator Batpwin. Now, again, I ask you if you can recall any other 
instances of violence and buse. 

, Mr. Bassey. The other incidents would be pure hearsay on my 

art. 
P Senator Batpwin. You did not see them? 

Mr. Barter. I heard this Steiner mention them and gloat and laugh 
about them, about things that he and Perl had pulled, but I was not 
an eyewitness to it. . 

Senator Batpwin. What did Steiner say, for example, because obvi- 
ously that could be competent testimony, if he said anything? 

Mr. Battery. Well—by the way, I would like to put this in the 
record: This fellow Steiner—I found this out when Captain Shu- 
macker was interrogating him as to his qualifications as an inter- 
preter—said he had been born in Austria; he had come to the United 
States in 1941; he enlisted in the United States as a French inter- 
preter in 1942 and, by the way, before I forget it, this Steiner went 
into the cells, which all the interpreters did, and took statements or 
confessions, whatever you want to call them, from prisoners, not in 
my presence, see, and then come out and’ translated them into English. 

"Well, some of the translations of this fellow Steiner which he had 
and were submitted to Major Fanton were so contrary to the known 
facts of the Malmedy case that I think—Colonel Ellis, who will verify 
it—that Steiner was taken off the job in about 3 weeks. 

Senator Barpwin. How long was Steiner there, 3 weeks, you say? 

Mr. Battery. Three or four weeks. He was impossib! e. 

- Senator Batpwin. They took him off the job? 

Mr. Bary. That is right. Major Fanton sent him back to Weis- 
baden. Hecame up on the 17th, as I did. 

' Senator McCarruy. There-was one word you said that I did not 
get. You said he was what? Ido not get what you said he was. 

Senator Batpwin. He said he was impossible. 

Tell us about any other cases that you observed yourself. 

-Mr:-Bamxy. I cannot recall any. I will say this, that who I did 
most of my work with was Captain Shumacker, and he did not subject, 
im my presence, any prisoner to any brutality. He might have threat- 
ened and scared him, but I do not think Shumacker did. But one bad 
‘feature, one bad arrangement I would say, this Lieutenant Perl got 
probably 75 percent of the confessions during my stay there, and I 
would say every time he went into a cell he was accompanied by this 
fellow Steiner. ° 

Senator Batpwiy. You spoke about this. prisoner Neve. Did any- 
body put his knee in his groin? 

’ Mr. Battery. No. 

Senator Batpwin. Then, you “aboke’ of one case where they did. 
' You said somebody did. Did you see that ? 

Mr. Barter. Yes; I saw this Lieutenant Perl knee a fellow and saw 
him slap acouple. - 

‘ Senator Batpwin. We have here, Mr. Bailey, the affidavit which 
Gustav Neve—— 

Mr, Barry. Thatisit. —~ - : 

Senator Batpwin. Gave to, I assume, defense counsel, Is that 
correct ? 
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Mr:. Campers. That was one of the affidavits that supported the 
defense counsel’s petition before the Supreme Court. es ae 

Senator Batpwin. This affidavit accompanied the petition; this 
was one of the affidavits that accompanied the petition to the Supreme 
Court of the United States that was filed in behalf of these prisoners, 
and I just wanted to read back to you one or two of the statements 
that Neve apparently himself made. ‘This is not the confession, you 
understand. a8 he 

Mr. Baitey. Yes. Sm at os ae tone 

Senator Batpwin. This is another statement. He said: 9° | 

‘I, Gustav Neve, took part in the Eifel offensive in December 1944 as a codriver 
of an armored personnel carrier. I was taken to the investigation prison at 
Schwabisch Hall for the purpose of interrogation on December 2, 1945. . There I 
was locked into a cell and had to spend 2 days without blankets. On January 8, 
1946, I was taken to be interrogated and a hood was pulled over my head which 
was completely smeared with blood. I had to undress completely in an inter- 
rogation ceil in the presence of two interrogating officials. ~ : 

Now, did you witness anything like that? 

Mr. Barer. That did not occur in my presence. If that happened, 
it happened prior to his being brought into the cell where he was 
interrogated. ee 

Senator Batpwin. When you saw him he had his clothes on? 

Mr. Bamey. He had this—I do not know what was under this big 
robe or what it was that they had on him. He had shoes on. 

‘ Senator Batpwin. He had shoes on? 

Mr. Bamry. Yes. 

’ Senator BaLpwin (reading): 

In February 1946 I was taken into.a cell where, a hood draped over my head, 
I.was put standing against a wall and béaten by a guard with a club into the 
abdomen and into the genitals. cs 

Mr. Banexy. It did not happen in my presence, and I might say 
that could have been at the time I was in the cell. Does he mention 
anything about the crucifix? ; ; 

Senator Batpwin. Just a minute. I will read the whole thing to 
you. . [Reading :] . 

After half an hour had gone by I was taken into a dark room where I had to 
stand with my face toward the wall and my hands. lifted up. In so doing I was 
treated to kickings and beatings of the fists until I collapsed. After this treatment 
I was carried into a larger cell where there were three interrogating officials sit- 
ting around a table, of whom I recognized Captain Shumacker and Lieutenant 
Perl. : 

Now, was Lieutenant Perl present in this interview you spoke of ? 

Mr. Batury. No, sir; it was Steiner and Shumacker and myself. 

Senator Batpwin (reading) : 

Lieutenant Perl stepped toward me immediately and told me that I was facing, 
a summary court and if I could not say everything I would be hanged the next 
day. 

Did you ever hear anything like that? 

Mr. Baty. No; that did not occur in my presence. 

"Senator McCarruy. Were you present when Perl conducted an 
interrogation at all? = 

Mr. Barter. Not with Neve. + ; 

Senator McCarruy. In other words, you were not there at any time 
Perl interrogated, and obviously you could not see it. 
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Mr. Barry. No, sir; I worked ey with ideraine teu Perl could 
not talk sufficient English. oe 

During this trial three false witnesses were confronted with me who gave 
testimony the like of which I had never heard nor seen. 

Were there any, witnesses who testified at the time you talked with 
him? 

Mr. Bairxy. No, sir. 

Senator Barpwin Gada 

‘Whenever I wanted to break in I was quieted down ie Lieutenant Perl. by 
means of.a kick with his foot or a slap with his fists. During this trial Iwas 
twice threatened with hanging whereby a rope was put around my neck and I 
was pulled up. A few days later a fairy-talelike statement of crimes was dic- 
tated to me which I never heard nor saw anything. _Whenever I refused to: write 
beatings were administered until I continued to write out of fear, ; 

That is signed by Gustav Neve. 

' Now, on this particular occasion that 5 you rdesenbed with Nove, did 
he sign the confession then in your presence? 

’ Mr. Battzy. No. I typewrote it and put on the bottom “Sworn to 
and subscribed before me this (blank) day of (so- -and- -so),” and I saw 
the statement later with a signature—at least Neve’s name on it and 
Wiensesed by Captain Shumacker. 

‘Senator Barpwin. In other words, on this particular—— 

~ Mr. Barer. The one thing in it—excuse me, Senator. 

Senator Barpwin. Yes; go ahead. 

' Mr, Battery. The one thing in there that you mention on satay 
22, where you say a rope was put around his neck and he was pulled 
up: or something—— - 

Senator Batpwin. Yes. 

Mr. Battery. Well, I heard Giditer déecihie an exact piadent to me, 
but I do not recall that he and Perl had done it on the prisoner ; but 1 
do not recall that he mentioned ‘Neve’s name, although it could be 
done by having him walk up a few steps and making him think he was 
on a platform and Perl jerking a rope over a board; he did not say he 
was pulling him off his feet, or anything like that. 

Senator Barpwin. Did he not say anything about pulling him off 
his feet? He did say that? < 

Mr. Barer. Steiner told me that it was a good joke. 

‘Steiner: seemed to get pleasure out of it. Steiner told 1 me that the 
Germans were responsible for killing his mother. 

Senator Batpwin. Now, on this particular occasion with this wit- 
ness Neve, how long were you engaged in this business of writing 

_ down his confession ? 

_ Mr. Baney. It was— 

‘Senator Batpwin. In the cell, Tmean, Mr. Bailey. : 

Mr. Barer. It was a rather iengthy confession. I would say Cap- 
tain Shumacker interrogated him very thoroughly and asked him if 
he had not said thus and so when he was interrogated by a gray- 
haired captain at another prison prior to his coming to Schwabisch 
Hall, and he examined him and reexamined him and accused him of 
lying in one place on the other. But the two stories did not detail 
at a 

_ Now, whether: it was Benaiine Neve was frightened and could not 
think, or what it was, I de not know. Cat yy 
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Senator Batpwxy. In other words, on this particular occasion they 
went into it at great, length with questioning, and you took it down; 
you took it down in shorthand? Pe ; 

Mr. Baier. I tock it down in shorthand, and I believe I still have 
my notes. As 

Senator Batpwry. Now, at the time they interrogated this prisoner 
Neve, did they have any other statement from him that you saw or any 
other material to question him on? 

Mr. Battery. I am not certain Captain Shumacker was reading from 
& prior statement or from his recollection but I remember distinctly 
he was saying to Neve, “You're lying to me.” He said, “No.” “Weren’t 
~ you,” he said, “Weren’t you interrogated at some other prison by a 
gray-haired American captain?” He said, “Yes.” He said, “Didn’t 
you say thus.and so?” And the kid either said, “I don’t remember,” or 
something. He did not give a satisfactory answer, but’ he was inter- 
rogated.. What they were trying to do was apparently to convict this 
Neve’s commanding officer. They had knowledge that Neve was fa- 
miliar, with some shooting or orders to shoot at Malmedy by, I think, 
the name was Stivers. 

Senator McCarruy. Incidentally, for the record, Neve was sen- 
tenced to death, and his sentence was then commuted to 20 years. 

Mr. Batter. Yes. Ido not know who was convicted or who was not. 

Senator Batpwin. Mr. Bailey, you are here to tell us anything you 
know about it in your own Way. Can you tell us of any other cases? 

Mr. Barer. I want it understood that J have no sympathy for the 
Germans. I think if the investigation had been properly handled 
there by experienced police officers, by a few attorneys who knew 
how to conduct an investigation, they could have found who the 
guilty ones were and convicted them on credible, reputable testimony. 

But it was conducted haphazardly, and there was no sense or 
reason to it the way it was conducted; and they had what they called 
their prisoners—they would be referred.to as stoolpigeons here. They 
would cooperate—they were doing favors for war-crimes teams. For 
instance, one of these German officers—I do not know how guilty he 
was in Malmedy—but at least he was.in there as.a German officer, 
and had been an artist tn public life. He drew a life-sized 011 painting 
of one of the lawyers on the team. ‘ 

Another fellow made skis, made fancy skis for them. Another one 
made a pair of fancy boots. ed 

‘Senator Batpwin. Did you see these things or did you hear about 
them ? 

Mr. Baitey. I saw them. 

Senator Batpwin. You saw them? ; 

Mr. Bartey. Absolutely. I saw them shipping the skis home, and I 
saw the portrait exhibited. 

Senator Batpwin. Let me ask you this: Do you speak or understand 
German ? 

' Mr. Batwey. Not a word of it. 

Senator Batnwin. Well now, can you recall to mind any other 
incident that-you personally saw where a prisoner was abused in any 
way, or can you recall any prisoners whom you saw there who ap- 
peared-——who had bruises and black eyes or anything of that kind, that 
you saw ? 
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Mr. Battzy. No;I cannot. They received black eyes, but they could 
have gotten it any way; they could have bumped their heads against 
the wall. I-never saw anybody actually beaten by anybody, éxtept 
with the possible exception of one or two occasions by this fellow Perl. 

Senator Batpwin. You saw him beat a prisoner? 

Mr. Baitry. I saw him slap a prisoner pretty hard with his hands. 

Senator Batpwin. What else did you see? 

Mr. Barry. And knee him once or twice. 

Senator Batpwin. You came there on December 27, 1945, according 
to your letter? 

Mr. Bartry. To Schwabisch Hall; that is right. 

Senator Batpwin. And you stayed there until the early part of 
March 1946? 

Mr. Battzy. That is right. 

Senator Batpwin. During that time, how many different men did 
you take confessions from or transcribe confessions for? 

Mr. Batter. Well, I transcribed a lot more than that which had 
been taken by the investigators—you see, Perl could also talk German, 
and he could take them through an interpreter or he could take them 
direct himself. He was quite a linguist, and talked several languages, 
and I transcribed maybe 40 or 50. There was only the two of us that 
did all the transcribing, that was Berg and I. 

Senator Batpwin. Have you got anything further that you want to 

say, Mr. Bailey? 

M>. Bau ry, Well, I reed an ertiele i in the New Yovl: Times where 
Colonel Ellis flatly denied everything in my letter. I would like to | 
say that Colonel Ellis could neither deny nor affirm anything in that 
letter because he was never at Schwabisch Hall on any occasion I 

was there. 

Another thing, Colonel Ellis said that—— 

Senator Baupwin. Let me ask you this: Did you understand that 
he specifically denied the details that you described in the letter or 

was his denial'a general denial? 

Mr. Batiry. The article was in the New York Times, and it said 
that Colonel Ellis flatly denied the statement made by Mr. Bailey. 
Somebody mailed me the article; I do not know who it was. 

Senator Batpwrn. You say you never saw Colonel Ellis there ? 

Mr. Batuey.-He was never at Schwabisch Hall during the time I 
was there. Colonel Ellis, I saw him the day I left—in ‘fact, he was 
the man that sent us there, and TI saw him when I came back. I saw 
him both times at Weisbaden when I worked at headquarters. 

Senator Batpwin. At Weisbaden ? 

Mr. Battery. Yes. 

Senator Batpwin. All right. Is fheng anything else you want to 
say 2 

Mr. Baitzy. Nothing else unless you have some questions. 

Senator Batpwin. Senator Hunt, do you have any questions ef 
this witness? 

Senator Hunt. Mr. Bailey, would you tell us how you happened to 
become a court reporter on this work? Did you make application 
for the position or the Government approach you and offer you: the 
work? ; 
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| Mr. Batmey. No, the Government approached the National Short- 
hand Reporters’ Association, of which [ am a member. They asked 
if they know of any members that might be interested in going over 
there, and my name was apparently given in, and then someone wrote 
me from the Pentagon Building and: asked me if I was interested, 
and I told him I was; then I got a teletype message to go down to 
the Federal Building in Pittsburgh and take an examination, and 
then I went to Washington. 

- Senator Hunt. Now, was that examination for typing, for the 
taking of shorthand or an examination as to a court reporter ? 

Mr. Bamey. It was an examination—the examination was for a 
‘court reporter, and that is what my application reads. I mean, that 
‘was what my contract read, for court reporter; and when they exam- 
‘ined me, they gave me three tests of 200 words per-minute. But I 
understand when we got there we would have to do at least the 
greater part of our own typing, but when every court reporter over 
there, expecting to do court reporting: : 

Senator Hunt. To whom did you report when you arrived in Ger- 
many, Mr. Bailey? 

Mr. Bantry. My orders called for me to report to headquarters at 
Frankfort. I went there, and a Captain Patterson there told me that 
I had been assigned to war crimes at Weisbaden. Up there I met, I 
think it was, a Colonel Carpenter. I think Carpenter was in com- 
plete charge. He turned me over to a colonel in the personnel depart- 
ment, and he brought me up to Colonel Ellis. 

Senator Hunr. What would you say was your ultimate assignment, 
your final assignment? Was it—— 

Mr. Batney. The only assignment I worked on was the Malmedy 
case from the beginning to the end. My ultimate assignment was 
Berlin, but I did not go there. 

Senator Hunt. Then, during your stay in Germany you did not 
have the opportunity to do any real court reporting for what you 
were really employed ? 

Mr. Barney. That is right, and that was the reason I gave in my 
resignation to Colonel Ellis, and he took me up to Colonel Straight, 
and said that the duties to which I have been assigned are not remotely 
connected with what was under my contract, and they wanted to send 
me to Berlin to do court-martial work. 

Senator Hunt. In view of that situation, you certainly had a right 
to be, and were quite a little disappointed and discouraged over the 
type of work that you had been assigned to, were you not? 

Mr. Bantry. Very much, sir, but I will say this: The treatment we 
got was excellent; we lived well, and were not worked hard. 

Senator Hunt. You would not say, or would you, that you had been 
not exactly double-crossed, but misled in the promises made to you in 
reference to the work you were going to have? 

Mr. Baiuey. I think that is almost the words I told Colonel Ellis, 
and he took me up to Colonel Straight; I think that is the reason I 
gave. But I was not disappointed. I was homesick and was darned 
glad to get back to the United States, and I told him that. 

Senator Hunt. Did you ever discuss with any of the members of 
the team, with Mr. Fanton, Major Fanton, or Mr. Ellowitz, the fact 
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that you were disappointed in the work they had assigned to you, and 
that-you did not.anticipate doing that. kind of work? 


. My, Bartzy. Ido not think I did, Senator, up until the time I handed 
my resignation. I took it down and wrote it out and handed. it to 
Major Fanton, and Major Fanton said he was going: up to Weisbaden 
the next week, and he would take it up and give it to Major Ellis. 
Fanton. came back three or four weeks later, .and-he said, “I believe 
you want to talk to Colonel Ellis yourself,” and I went up there.. 

Senator Hunr. Were you over there under a contract or did you sign 

a contract to stay? . tees chia ; 
. Mr. Barer. No;I didnot. The contracts read that you had to stay 
for 1 year, but mine did not. There was no time specified in mine 
whatsoever, and that may. be one of the reasons I got back as soon as 
I did. 

Senator Hunt. And you never signed a contract?... 

Mr. Bamay. I definitely signed a contract, but not for any specific 
length of time. a 

Senator Hunt. Not for ariy stipulated length of time? 

Mr. Bartzey. That is right. 

Senator Hunr. Did you ever ask any of the men with whom you 
were associated to intercede in your behalf.to get the type of work that 
you thought you were entitled to? 

Mr. Barer. What could they do? What could they do if I did ask 
for it? It would be foolish to ask for it. - 

Senator Hunt. Did Major Fanton ever make any special trips for 
the purpose of trying to help you'to be relieved from your work so 
that you might return to the United States? 

Mr. Barer. Never. I never complained to Major Fanton or any- . 
body else until I went in there and laid: my resignation on Fanton’s 
desk, and when I went up and talkéd to Colonel Ellis, he took us up 
there and talked to Colonel Straight. There was a fellow named Hecht 
there from Washington, who wanted to get back here, and I told 
Colonel Straight, in the presence of Colonel Ellis, what my position 
was, and my feelings in the matter. 

He said: “I can sympathize with you, Bailey, but we have no war crimes 
coming up, and we have no jurisdiction over Nuremburg, that special tribunal.” 

' Senator Hunt. Now, by virtue of the fact that you signed no con- 
tract, then you did not have to pay your own fare back, did you? 

Mr. Barry. I offered to, and I expected to, but they treated me very 
good; they paid for it. 

Senator Hunt. While you were over there, did you ever report to 
any of your superior officers any. criticism of what you had observed ? 

Mr. Barmy. Always. There was no superior officers there. Fanton 
was in charge of this team, but. the dominant figure of the whole 
outfit was this Lieutenant Perl. ts 

Senator Hunt. Did you ever make any approach to Lieutenant Perl 
. that you were disgusted with the way the mvestigations were being 
conducted ? “a so ye ; 

Mr. Barter. Most of that team did: not care to have much contact 
with Perl. He was more or less of alone wolf. — - 

Senator Honr. You did not, as a-matter of record then, make any 
statements similar to the one that you wrote to Senator McCarthy? 
_ Mr. Barzy. You mean over. there? 
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Senator Hunt. Yes. 

Mr. Barry. At no time. No—what the hell; I would be crazy if I 
did. I certainly did not expect this publicity was going to develop. 
The letter I wrote to Senator McCarthy, I sent the same to the Secre- 
tary of the Army in the same mail. I thought I might be called here 
as a witness. 

Senator Hunt. Excepting Sat you saw with your own eyes during 
the interrogation with Captain Shumacker, you actually yourself did 
not observe. any of these cruelties that were supposedly practiced. 

Mr. Battxy. No; I did not. All I could testify to would be hearsay, 
and heard it talked over, and mostly by those two.men, that--was 
Steiner and Perl, particularly Perl. On maybe one or two occasions 
Thon would come up there and laugh and joke about how he had got- 
ten a confession, but that was hearsay; I did not see it. 

Senator Hun. Reading from one of the ELA, our investiga- 
tors: 
would put a black hood over the accused’s head and then punch him in the face 
with brass knuckles, kick him and beat him with a rubber hose. 

Senator McCarruy. May I ask what statement you are reading 
from, Senator ? 

Senator Hunt. Iam reading from an address by Judge Edward L. 
Van Roden. 

Mr. Barter. I never saw such a thing happen. I saw the black ood 
and I saw the robe and a rope, but I have’seen the MP boot him in the 
rear end in a cell, but not enough to hurt him. 

Senator Hunt. You did not- see any broken jaws or any teeth 
knocked out or anything like that? 

Mr. Baitey. No; TI did not. 

Senator Hunr. Were your relations with Steiner and Fanton and 
Perl and Thon, and your team, as you call them, were they pleasant, 
most of the time? 

Mr. Baitry. Yes; always pleasant. 

Senator McCartuy. Are you through? 

Senator Hunt. Yes. 

Senator McCarruy. Before I commence questioning this witness, 
I would like to read from this letter. I want to request the chairman 
to call this man—this is a letter from Herbert J. Strong, a Jewish 
refugee from Hitlerian Germany, and for that reason he had every 
reason to feel vindictive, and his letter certainly indicates that he felt 
strongly that we should have some decency over there in the conduct 
of the trials. 

I want to read from another letter here and also I would like to have 
this man subpoenaed. J read from his letter: 

I took active part in the war-crime trials from approximately early March 
1946 to the early part of August 1946. Prior to my assignment to Dachau, f 
acted as defense counsel in various war-crimes trials before military government 
eourts in Ludwigsburg. 

‘I had already, before I ever reached Dachau, heard about the methods used by 
the prosecution team at Schwabisch Hall in the preparation of its case. The 
source of this information and the circumstances under which I obtained the 
same might be of interest to the committee, and is, to me, proof of the accuracy 
of the accusations. 

When we later, at Dachau, prepared the case for the defense, we encountered 
a deep-seated. suspicion on the part of all of the accused, which, as we later were 
told by them, was due to the treatment they had previously experienced on the 
hands of the prosecution. Every one of the accused was in detail interrogated 
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py the particular: member of the defense team to whom .the defense of the 
particular individual had been assigned, and we encountered in almost every 
case, the same story of mistreatment, mock trials, etc., which are now the subject 
matter of the pending investigation. 

{I wish to stress, in this connection, that I had at no previous oceasion, ever 
received similar complaints from other defendants whom I had represented. 

For: obvious reasons we did not in the beginning take the accused’s stories at 
face value. However, our continuous daily contact with them which extended 
over several months, convinced us that, on the whole, their stories were correct. 
They were supported by the stories of witnesses whom we also interrogated prior 
to and during the trial, who made similar complaints and who were obviously 
jn terror of the prosecution team, 

Of course neither of us was an eyewitness, as presumably all the acts com- 
plained of occurred in Schwabisch Hall and as we saw the accused for the first 
time in Dachau. 

Every one of us share, unnecessary to say, in the indignation about and con- 
demnation of the acts of which the defendants were accused and every one of us 
felt that if their guilt could be proved beyond a reasonable doubt, death sentences 
would constitute their only just punishment. However, we were, as to quite a 
few of the accused, in doubt whether they had actually committed the crimes in 
question and were skeptical about the value and accuracy of statements either of 
the accused or witnesses which were obtained by duress or fraud. 


Mr. Chairman, this is a letter from a lawyer in New York, who is a 
Jewish refugee from Hitler. 

Senator Batpwin. We will put that in the record, Senator. 

Senator McCarry. I would like to do that, and I would also like 
to say at this part of the record that I am receiving a tremendous 
amount of mail in regard to this since we are getting publicity on it, 
and I am very happy to find that so far [ have not found a single 
combat soldier who condemned our going into this to find out whether 
we were decent and honest in our handling of the enemy after we 

defeated them. : 

I have recéived mail, and I have taken the trouble to check it from 
some of the so-called soldiers who spent their time fighting the war 
slow-rolling down bars. Also, and I think this is of particular interest, 
in view of the fact that the Jewish people suffered so heavily at the 
hands of Hitler, I have not received a single letter from any Jewish 
person condemning our going into this matter. 

I have received a number of them praising the committee very 
highly for going into this matter. 

Now, Mr. Bailey, you testified that one of the principal investigator 
had spent time in a concentration camp; the other one had his mother 
killed by the Germans; is that correct ? 

_ Mr. Batcey. I said that Lieutenant Perl’s wife, who was with him in 
Schwabisch Hall, had spent years in a concentration camp in Germany. 

Senator McCarruy. How about Perl? 

Mr. Baztzy. Perl himself had been sentenced—this is only hearsay, 
but the general common knowledge amongst the team-—he had been a 
German prisoner, but had been sentenced ‘to death, and had escaped. 

Senator McCarruy. Do you know whether he was an American 
citizen. or not? ee ; 

Mr. Baitzy. I do not know. My opinion is that he was not. 

Senator McCarruy. Mr. Chairman, I would like to ask permission 
to ask Mr. Ellis whether this man Perl and his wife had been in the 
concentration camp, whether they were American citizens or not. — 

Colonel Extis. Perl is an American citizen. As I recall, he came 
to the United States in 1938 or 1939. He was apprehended at the 

91765 —49-—12 , 
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time of the Anschluss, and was-held in prison a short time. -I do 
not know how long. . He was supposed to have been taken to Dachau, 
but for some reason he was not, and was released. 

Now, if he was ever sentenced to death, I never heard of it. He 
then escaped and came to America, and became an American citizen, 
and I think went into the Army in 1941 and 1942, and was commissioned 
as an officer in military intelligence, and he served on the Chief of 
Staff’s intelligence center in London, interrogating high-ranking Ger- 
man officers before he came to War Crimes. His wife was an Aryan, 
and because of her befriending Jews, this is only hearsay, you under- 
stand, she was picked up some time during the war and held at some 
camp for 2 years, is my recollection. Thisis hearsay. Lieutenant Perl 
will be. here, and he can.give you the story. This is just hearsay. 

Senator McCarruy. With the chairman’s permission, how many 
other refugees did you have on the prosecution staff ? 

Colonel Exxis. Oh, there were several. Kirschbaum—— 

Senator McCartuy. Kirschbaum. ; 

Colonel Ex.xas. Steiner. . 

Senator McCarrny. Steiner was a refugee also? 

Colonel Exxr1s. Well, I think he was. I am not certain on that, but 
it is my recollection that he was. : 

Senator McCarruy. Do you know whether they were American 
citizens or not? 

Colonel Exxis. I think all of them that have been in the service were. 
I know Kirschbaum was a combat soldier, and I believe Steiner was. 
They all come into the service from the States that is, they had gotten 
to the States. There were'several interpreters or translators, J should 
say, who never had any contact with the prisoners, who were refugees, 
those—I am not sure which ones—there was a boy from England, a 
boy with the name of Hart, and a Rosenthal, I believe his name was, 
who also came from England, but they were civilian employees. 

Senator McCarruy. Rosenthal was also a refugee? 

Colonel Ex1s. Well, he was a refugee either from Austria or Ger- 
many, but he had gotten to England, and the War Department had 
hired them in England and brought them over as translators. 

Senator McCarruy. And he was what you would call the “legal” on 
the court? - 

Colonel Exxis. No; that is a different individual. 

Senator McCarruy. I see. 

Colonel Exxis. The law member was Colonel Rosenfeld up here from 
Philadelphia, who has been an American citizen by birth. ; 

Senator McCarruy. Just one further question: This man Kirsch- 
baum, you say he was a combat soldier. Am I correct in this, that he 
was never in combat; he was in a combat area? 

PB Exxis. Well, I cannot say directly as to that; I just do not 
ow. 

Senator McCarrry. None of these refugees that you had on this 
team ever did any shooting; Perl] never carried a gun, did he? 

Colonel Exzis. I doubt it very much if he did. 

Senator McCartruy. That is what I thought. 

Senator Batpwin. If you will pardon me, Senator, let me ask the 
colonel a question there, because it pertains to what he has just said. 
You say that there were some refugees that you used in these inter- 
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rogation teams, and in the Brosrention teams. Why. did you use 
‘refugees? . 

Colonel Exxis. Because they were the only available personnel that 

we could get who could speak the German language. 

‘Senator Batpwin. Was there any other reason ? 

Colonel Ex11s. So far as E know that was the only reason; that is 
we could not get Americans; they all wanted to go home; they > wanted 
to be redeployed, and we had to take the best people available, and 
those were the only ones we could get, 

Senator Batpwin. Mr. Bailey has said that Steiner was released 
from his duties thereafter, as I recall it, Mr. Bailey. 

- Mr. Bartzy. Three or four weeks, 

Senator Batpwin.. Three or four weeks. Does that jibe? 

Colonel Ex.is. That is my recollection. Major Fanton came to me 
and said that Steiner was just not competent, and he would like to 
have him relieved, and Fanton was in charge; if he wanted any changes 
made I always made them, 

Senator Batpwin. Was Fanton down there at the time, that is, 
from December through the period that Mr. Bailey said he was there? 
Was he there all the time, to your knowledge? 

Colonel Exiis, Fanton.left the middle of February, and it is my 
recollection that Mr. Bailey left prior to that, but that is only a 
recollection. 

Mr. Barry. I would say we got a boat the same day. 

Colonel Exxis. They may have gone home together. 

Mr. Batury. Practically the same day. 

Senator Batpwin. Just one question, Mr. Bailey, on that point. 
You are speaking—I was asking about who was in charge. Was 
Fanton in charge while you were there? . 

Mr. Barrzy. All the time. He was in charge. Fanton did not do 
any interrogating; the bulk of the interrogating and the important 
part of the interrogating and any rough handling that I had any 
knowledge of was all done—Perl was looked uP to as the big ‘shot 
in that investigating team. 

Senator McCarruy. Mr. Chairman- 

Senator Banpwin. May I ask just one question to complete this line 
of interrogation ? 

Senator McCartuy. I have sat here for an hour and a half and did 
not interrupt under any circumstances while the Senator was interro- 
gating this witness, and the Senator from Wyoming was interrogating 
the witness. I would appreciate it very much if I could have the 
same courtesy to complete my interrogation of this witness, and if the 
chairman believes there is anything left untouched, he can continue 
the interrogations. But it serenity interrupts my questioning if I 
do not get ‘the same courtesy from the Chair that the Senator from 
Wyoming gets. 

Senator Batpwry. After all, Senator, I think it is the duty of the 
chairman to try to conduct this thing and get the record in such shape 
so that it is best readable and understandable, and when there are 

- questions that involve something that we have already discussed, it 
seems to me that it is in the interests of clarity and fairness to put it 
in then and there. 

The only other questions 
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Senator MoCartuy. I am sure the chair can complete his record 
without insisting upon interrupting me when I’am conducting“an- 
examination. 

Senator Batpwrn. J do not want te interrupt you, Senator, in any 
way, shape or manner, but the thought occurred to me that when 
you are on a particular point it is a good plan when you are on cross- 
examination, to try to exhaust that particular subject then and there 
and have it all in one place in the record. 

The only further question I wanted to ask Mr. Bailey was whether or 
not Fanton was actually present at Schwabisch Hall all the time that 
you were there, actually physically present. 

Mr. Batter. There is possibly every other week that Major Fanton— 
usually Ellowitz and Shumacker made a trip, I would say, every other 
week up to Weisbaden. During that time Perl was in complete 
charge. . 

Senator Batpwin. How long would they be gone? 

Mr. Batmtry. Usually they would go at noon on Saturday and 
come back the following Wednesday. 

Senator Batpwin. All right, that answers my question. I think 
it is an important point. 

Senator McCarruy. I might say, if there is some doubt in the 
chairman’s mind, I have not accused Fanton of any misconduct. I 
do not have any information at this time that Fanton was guilty 
of any misconduct. LI know he is the chairman’s law partner, and I 
am not attempting to go into thet and prove there is anything wrong 
with what Fanton did, unless—— 

Senator Batpwin. Now, Senator, go ahead if you will. I would 
just. like to say this: I am not, in any way, shape or manner here 
interested in Fanton. Fanton will probably later be a witness, and 
I think it is important for the benefit of this record to have this wit- 
ness testify as to when and how long Fanton was there, because I think 
that has a very direct bearing upon what Fanton might say when 
he testifies. 

Senator McCarruy. Now, Mr. Bailey, Elston or something like 
that—what was his name—testified the other day. 

Mr. Cuamerrs. Ellowitz. 

Senator McCarrnuy, Testified that you attended very few of the 
interrogations; that your work was principally to take the notes 
from the interpreter after he left the interrogation cell, and then 
reduce that to typewriting. 

Mr. Barzey. Well, I would say any time a court reporter or a 
stenographer went into a cell, I was the only one that did go in, 

Senator McCarty. Well, now, roughly how many times were you 
in the cell and got the confessions? How many times did you get 
the confessions in the cells? 

Mr. Barter. I would say approximately 20 times. 

Senator McCarrny. About 20 times out of the 73? 

Mr. Battry. What do you mean, the 73? 

Senator McCarrny. Twenty of the 73 men were convicted. 

Mr. Battey. You understand, Senator, that this investigation con- 
tinued on, I believe, under the direct charge of Colonel Ellis, Colonel 
Elis, I understand, went to Schwabisch Hall or was getting ready to 
go, the day I left Weisbaden. I do not know what occurred there. 
That would be from at least the middle of February on. 
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Senator McCarruy. Now you testified that this man Perl a num- 
ber of times kneed the accused in the groin. 

Mr. Barer. Yes. 

Senator McCartux. There-will be testimony here to :the effect, that 
of 189 men who were sentenced to die, about 138 were irreparably 
damaged, being crippled for life, from being kicked or kneed in the 
groin. Can you tell us whether or not you saw any of that? | 

Mr. Battery. I could not tell you. I would say, in my opinion, that 
is a gross exaggeration. That is just my opinion. 

Senator McCartuy.;Did you claim you attended all the interroga- 
_ tions? . 

Mr. Baur. During my stay in Schwabiseh Hall, Mr. Berg, the 
other reporter, I do not think ever went into the cell. He did not want 
to go into the cell. ; 

Senator McCarruy. You say it is a gross exaggeration when I say 
someone said that they were crippled for life because of having been 
kneed in the groin. Do you mean this man Perl generally did it in the 
groin ? 
” Mr. Bawey. No, I do not think he did it out of a 188 of the 139. 

Senator McCarray. When you got through kneeing them in the 
groin, do you think they were in good health from what you say ? 

Mr. Batiry. I would not say they were in good health, but I think 
they could be repaired. : ; 

Senator McCartuy. From the time you wrote this letter to me until 
today, how many people have contacted you in regard to your hearing, 
and with respect to what testimony you were going to give? 

Mr. Barmy. Notasingle person. 

Senator McCarrry. No one at all? 

Mr. Battey. A few newspapermen—by the way, Senator, I under- 
stood you at the beginning to offer a letter from a man Teil or 
something ? ‘ ; 

Senator McCartruy. Go ahead. 

Mr. Batzy. I gota letter from him; he said he had met me in Weis- 
baden in a room-next to me, and gave the address, and it was an 
address. never lived at, and I do. not. know the fellow. He asked me 
if I was in Pittsburgh every week end, and he wanted to know where 
he could contact me. I do not know the fellow and I do not know 
where he is. He says he is attending W. and J.; he was complimenting 
me on a letter. ‘I told the truth; I do not know him. 

Senator McCarrny. Will you do something for me? Just try to 
stick to my questions, and when I am all through you can give me 
all of the conversation. ; . 

Mr. Baney. Iam sorry. - 

Senator McCarruy. Who did you talk to this morning? 

Mr. Barger. Not a soul. 

Senator McCarruy. Did you talk to Colonel Ellis? 

Mr. Battzy. Not a soul. I talked to the colonel-when I came.in. 

Senator McCarruy. No one else? The only people you talked to 
were newsmen ? 

Mr. Battery. Not a soul. 

Senator McCarruy. I thought you said two or three men-contacted 
you. : . 
Mr. Barer. Not a soul; I-refused to give them any information. 


176 MALMEDY MASSACRE INVESTIGATION 


Senator McCarrny. I just wanted to get what happened since the 
time you wrote-— 

Mr. Barrer. Freddie Wertenbaugh, who covers the courthouse up 
there and writes for the Pittsburgh, he came to.see me every day, and. 
I said, “Freddie, I would rather you would not publish it until I got 
down there,” and he said he would not, and he did not. 

Senator McCarruy. In other words, the only man to contact you 
to get your story was a newspaperman?: . 

Mr. Battery. That is right. The Associated Press called me up, 
and I told them. 

Senator McCarrny. I do not care what you told them. 

Mr. Baury. I can tell you. - 

Senator McCarruy. Let me get you straight; the only man who. 
contacted you in regard to this from the time you wrote the letter until 
today was the newspaperman? 

Mr. Barzy. Not a soul. 

Senator McCarruy. Now, how many of Perl’s interrogations did 
you attend ? 

Mr. Battery. Very few. I transcribed a lot of Perl’s statements or 
confessions that he had gotten, either alone or accompanied by Steiner, 
but I was not present with him except on probably two or three 
occasions. 

Senator McCartny. Then, of the 20 that you attended personally, 
of those 20, Shumacker was in charge? 

Mr. Bary. Yes; I did most of Captain Shumacker’s work. We 
roomed together; we had a room together; and I have no criticism. 
whatsoever of Captain Shumacker. 

Senator McCarruy. You said that. you: heard ee ad Perl 
discussing the interrogation; right? 

Mr. Batty. Perl did very little discussing. He was very reticent. 
Steiner was much more talkative, but he told us generally—mostly 
when Perl was not present—Perl was very seldom there in the eve- 
nings; he had his wife and lived up the-street; but Steiner did all 
the ‘talking about what he and Perl had-done. Perl never talked. 

Senator McCarruy. One of the things you said they did was to 
march a man up some steps, make him ‘believe he was on a scaffold, 
and tie a rope around his neck, and then jerk him. 

Mr. Bartzy. That is right. - 

Senator McCarrny. That was for the purpose of getting a con-- 
fession ? 

Mr. Baitey. It couldn’t have been for any other purpose. 

Senator McCarty. Do you know whether or not that was done 
after these mock trials at which a man would be found guilty or was 
that before a mock trial? 

Mr. Battey. Well, I would say it would have to be before the mock 
trials. 

Senator McCarruy. Why would you say it would have to be before 
the mock trials? 

Mr. Barter. Because I did not wintess any mock trials when I was 
there, unless you call the confessions mock trials. 

Senator McCartuy. You mean because you did not witness them 
they did not have them? 

Mr. Battery. I would not know, Senator. 
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‘Senator’ MeCakrery.. In other words; ' ‘you do not know whether this 
was after or before the mock trials; if you did ‘not witness them. 
Mr, Baiiny.’ Dé not eet 1 me wrong, I am just—Steiner left there be- 
fore I did, and I think if there were any mock trials conducted. while 
I was ther e, I would have been present. : T think one of the requisites 
of a mock trial is’a Court: reporter. 

Senator: McCartay. You say that 4 is necessary in a. mock tri mi a 
court reporter? 

Mr. Barer: Well, rT think it is viecessary- in every trial. I dort not 
think it would-be different i in a-mock trial. 

Senator McCartHy. ‘The reason you say you do not think ‘hers were 
rock trials aS Se Pete, ; 

“Mr. Bae. ‘No. _ : , 

Senator McCarruy. Wait until I get thiouigh will you pleaset es 

Mr. Battey. Excuse me, 

Senator’ McCartuy.: Do I understand that the reason you- do not 
feel there were mock trials’i is because you were: not there as a court 
reporter? 

» Mr: Bariey. I do. not feel there was not any: mock trial, Senator; 
there: probably: was; Isaid had not knowledge of them. — 

- Senator MoCarruy..I. want'to’ know: whether or not you know 
whether the mock hanging was after a-mock trial or not. If you. do 
not know, don’t try to'tellme. If you: ‘do know, tell me. 

Mr. Barry: I do not know. ° : 

‘Senator McCarrny. How about theese confessions that were dictated 
to you by Perl:or Thon? Do they,sound like the confession that a 
or a or 17- or 18-year- old boy would give, or were they very 
iterar ' 

Mr. etary: They. sounded tome like afarce. Fifty percent of them 
were either made up by Perl or Thon, ‘and ‘they ‘were altered and 
changed and deleted. 

Senator McCarruy. I read over these confessions, and s some of them 
by the 17- or 18-year-old boys with no. ‘education at all’ apparently 
sound like literary masterpieces, and I am: wondering if you got the 
same impression or not. 

Mr. Bamery. I did.’ I got: the impression that they. were not a 
verbatim-report of what they learned from the prisoner in the cell. 

Senator McCarruy. Now, when this boy would sign a confession, 
was the confession in German or English? | - 

Mr: Batizy. In a lot of cases, we got the.confession in the prisoner’s 
own handwriting, signed by him. It was brouglit into the room where 
we all'worked, with the exception of Major Fanton, and given to an 
interpreter who-could also translate. I do not ‘think ete did apy of 
the translating; he had Steiner translate. = 

‘Senator McCarray. And when ‘this was brought in in the prisonér ’s 
. own handwriting, who would interpret: it: for you; Perl? 

Mr. Batter. No, he usually turned it over to Steiner or Thon. -They 
had one very intelligent interpreter, but he was, I think, , pro-German, 
I. think he was German, myself—I think it was the opinion of most 
of them—and he was'a very well-read fellow. His name was Hecht; 
and he‘had studied in Switzerland and in Germany, ‘and his transla: 
Hons were pul? in: n perfect ery, style; but Thon was ‘uneducated, 
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and certainly Steiner was. They could scarcely—I do not think that 
he went in the sixth grade in school. 

Senator McCarry. ancrdentally, so that the record is straight, have 
you ever-seen,me until today ? 

Mr. Battery: Never before in my life. 

Senator McCarruy. And this letter was in your own 

Mr. Batrry. I happened to read a statement in the Pittsburgh Press, 
and I said, “What the hell; I might as well get this off my chest.” 

Senator McCarruy. Let me read this, where you say: 

‘I took down in shorthand, and then reduced to typewriting for the prisoner’s 
signature, but I am definitely certain that the statement which the prisoner 
ultimately signed and which was later used to help convict him of the Malmedy 
trial in no way even remotely resembled the oneal confession given in the ceil. 

Mr. Battey. That is right. 7 

Senator McCarrny. Is that correct? 

Mr. Barry. That is right. I will say this: ‘This Lieutenant Perl 
would bring out in German what he had gotten in a eell, either in his 
own writing or in the prisoner’s own handwriting. He turned it over 
te.Thon or, Steiner, or to Schuelingkamp—he was another one there, 
and had them make a copy of it in English‘and longhand or translate it, 
and then they would give me the longhand and I would typewrite it, 
and give it to Perl. 

Well, any typist was supposed to copy—I know of no oecasion— 
there was not one occasion that Per] did not change every one of them 
and say it was not a proper translation. Either he was changing them 
or the translater there could not translate German into English, one 
or the other. 

Senator McCarruy. In other words, there was some writing that 
would come from’a cell in the aecused’s handwriting? 

Mr. Batrey. That is right. oe 

Senator McCarruy. And the interpreter would imterpret in 
English ? 

Mr, Baitey. That is right. - 

Senator McCartuy. You would type i it out and give it to opens 

Mr..Bamzy. That.is.right. 

Senator McCarty. And then he would changeit? 

Mr. Batrey. Never satisfied; he said this is not what, he would 
say, he would have to have. 

Senator McCartuy. Typewritten in English? 

Mr. Baitzy. Typewriting it over half a dozen times to meet. aati. 
faction. 

Senator McCarruy. You vould per ene it over and over until 
it met his satisfaction ? . 

Mr. Battery. That is right. 

Senator McCarruy. Then, take aT over to the man who could not 
read English, and he would sign it? 

Mr. Bairry. Only conclusion you could arrive at. 

Senator McCarruy. In view of the: ‘bragging. that you-heard Steiner 
do in regard to these mock hangings, and viewing Lieutenant Perl 
kneeing these men in the testicles, is there any reason to believe that 
he told them what was in the confessions? Is there any reason to 
believe that he-told them what was in the confession to be signed ? 

Mr. Battery. My honest opinion is this, Senator, that probably, just 
as a rough guess, with a possible exception of Peiper, who wanted 
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to admit everything and take the rap for all of them, the evidence 
adduced and presented against those siz—and I do not know who 
they are—is not any more credible than the evidence against the rest 
of them in the prison. 

Senator McCarrny. In other words, can we safely say that at this 
time that we do know that it is impossible to determine from the 
methods of interrogation, from the mock hangings, from the kneeing 
in the groin, whether we are actually going to hang guilty men, or 
innocent men? .Do we have any way of knowing, in view of the 
way in which these statements and confessions were gotten ? 

’ Mr. Barter. Those confessions and statements were taken in a most 
haphazard manner. There was no systematic plan or procedure in 
examining witnesses, and the people sent there were absolutely in- 
competent to be on an interrogating team, as lawyers or interpreters. 

Senator McCarruy. Let me ask you this also: You recited that both 
Steiner and Perl were refugees and, of course, I understand Perl’s 
wife was in a concentration.camp. ~-.” 

. Mr. Bamery. I did not use the word “refugee,” Senator, but it is 
all right. : 

Senator McCartuy.- Well, use whatever word you want to. 

Mr. Batizy. That-is right. 

Senator McCartuy. They, of course, had very many good valid 
reasons to very intensely hate those who were guilty of their predica- 
ment. Do you feel that there was intense hatred on the part of Perl. 
and Steiner, on the part of those two, against the Germans, as a race? 
_ Mr. Bamey. Steiner had admittéd it openly. Perl—but from the 
background and the actions you could not arrive at any other conclu- 
sion that they had a terrible hatred. Justifiably so, maybe, but I 
do not think they were the proper people to be on such a team. 

Senator McCarruy. In other words, maybe they were kneeing the 
wrong man? 

Mr. Battery. It did not make any difference to them; they did not 
know. They had no way of knowing. 

Senator McCarruy. As of today, as we look over that trial, we do 
know this, that the men who are getting confessions upon which the 
convictions were based did. intensely hate the German people as a 
race. I am not trying to put words in your mouth, but I just want 
to get this fully into the record. 

Mr: ‘Battery. No;-but I want'to“get my. honest feelings and conclu- 
sions in this. an 

Senator McCartny. Yes. 

Mr. Batter. My honest opinion is that a much larger number than 
six were guilty of that Malmedy massacre 

Senator McCartuy. If they were guilty. 

Mr. Battey. If they would properly get 

Senator McCarruy. You and I would assume that a man who is 
being tortured would scream just as loudly if he was guilty as if he 
were innocent. , 

. MrBattey. Well, that was my-natural reaction to that-young fel- 
low Neve. . - 

Senator McCartuyr. Then, as -you watched this boy being mis- 
treated, you say, a kid of 16 or 17 or 18, you feel if he were beaten up 
enough he would sign a confession regardless of whether he was 
guilty or innocent? : 
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».Mr. Barer. I did not-know what that Neve. got until you told me 
he got 20 years or life. be 4 ~e 

Senator McCarruy. He was sentenced to death originally, and 
that was cut down to 20 years. ae aor 

Mr. Baney. Well, I think that-was an overly severe sentence unless 
they got a lot of additional evidence which they did not receive from 
this ex parte deposition which we teok in his cell. 

Senator McCarruy. Were you present during the course of the 
actual trial? 

Mr. Battery. No, I was back home. 

Senator McCartuy. Will you tell me—and I know that you may 
dislike to do so, but this is very important—will you tell me which of 
the officers got oil paintings from some of the prisoners: who were 
treated especially well ? 

Mr. Battery. Well, I do not like to put his name into the record. 

Senator McCarruy. I know you do not. 

Mr. Bary. I am hurting that fellow, and possibly if the majority 
of that team had the same opportunity they would have accepted it. 

Senator McCarriry. From the picture I have gotten of the team 
that is.entirely possible. But we are dealing here not only with the 
life and death of men who may be guilty and innocent, but we are 
also dealing with something infinitely more important, and that is 
just to what extent we are discrediting the United States over in that 
part of Europe; to what extent we are selling communism instead of 
democracy, and it is important tous to know what type of officers were 
in charge, and if the officers were taking gifts from some of the pris- 
oners and then treating them well after they had gifts, giving them 
special treatment, we must know the names of those officers. 

Senator Batpwin. May I concur in what the Senator says? You 
are here under oath.. ’ ti 

Mr. Batzzy. I have no reticence in telling it. 

Senator Batpwin. You have the protection of this oath. What 
you say here cannot be used against you, because you are saying it 
in testifying before a congressional committee. 

Mr. Battery. Any officer 

Senator Barpwry. If you know the names of any officers or officer 
or anybody who got gifts from these prisoners, ‘I think it is your duty, 
Mr. Bailey, to tell us so. . 

Mr. Batter. I would not call it a gift. The officer who accepted it, 
I do not think he accepted it as in the form of a bribe, by any means. 
I aoe my opinion was that he was outsmarted by this German 
officer. : 

Senator McCarruy. Let.us-have the committee decide. We want 
to know the names of the offiéers who got the gifts. 

Mr. Baury. The officer -who got an oil painting of him was Major 
Fanton. » 

Senator McCartay. How about the skis? 

Mr. Battry. The skis were given to two or three, I cannot recall 
ae names, but I saw them examining them, and they were a beautiful 
job. 
Senator McCartiuy. Who else got oil paintings, do you know? 

' Mr. Barry. That is the only one to my knowledge. 

Senator McCartry. At the time you were over there, were you in- 

formed that one of the officers was a candidate for office back in this 
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country, and that-convictions-had: to be: obtamed before ‘the ‘election 
because he needed that as campaign material, and: for:that reason the 
defense would be given’ very little time to defend the Cases and for 
that reason also your interrogation had to be. speeded up ? 

r. Bamtzy. No, I never. had knowledge of that, Senator. 
J Senn McCartry. All right. ; 

Did you take notes of Ellow:tz’ s interrogations? 

Mr. Bartzy. Well, yes, I took some of Ellowitz ig_what - little he 
did. Ellowitz was more or less a playboy; he came and went as he 
pleased. 

Senator McCarruy. Played rather rough. Did you take any in 
the cells or were these-— 

Mr. Bamey. I think possibly I did on one or two occasions for. Ello- 
witz, but Ellowitz was not the type, the brutal type. He was just the 
opposite. He was just going through the motions there. He was 
just drawing his pay, more or less. 

Senator McCaruy. I have had statements from two different men 
whom I assume. will be witnesses here, tothe effect that Colonel Hilis 
did tell them not to beat up these men. 

Now, will you give me.a picture as to whether Ellis was available, 
whether he knew it was going on or what the situation was. 

.Mr. Banzy. Well, I think, in fact I know, that Major Fanton, and 
; Colonel Ellis were-in “daily telephonic communication. . I think Colonel 
Ellis got a daily report from Maj or Fanton. 

Senator McCarruy. Who was in ‘charge of the Schwabisch eae at 
the time that you were there? . >.  ™ 

r. Bamxey. Major Fanton. 
Senabsr McCarty. Ellis was not ‘there than? 
Mr. Bamry. At no time. 
Senator McCarruy. I am sorry; q thought that Ellis v was there, 
Mr. Baier. No, I-think I have said: that... 
, Senator McCarruy. Now, this man Thon— 
Mr. Barer. That is right. 
- Senator McCarruy -(continung).. Was he an American citizen? 

. Mr. Barty. I think he must have been. He was a chef or a cook in 
ew York City, so he told me. He had been a professional soccer 
P. ayer. 

. Senator McCarray. Yes. 

_ Mr. Bantey. And incidentally he was a German = birth, but never- 
theless he was one of the three brutal men on that team. 

_ Senator McCartuy. Now, you said,:in answer to Senator Hunt’s 
question that.there are many things that you could recite, but that it 

was all hearsay, and for that reason you do not. know whether we 
wanted to hear itor not. In view of the fact that the Army or Military 
Government in charge of this trial issued orders saying that hearsay 
was competent evidence in a matter involving the death of these men, 
. [think we will hear the hearsay also, with the chairman’s permission, 
so I would like to hear about that. In other words, I would like to 
hear everything you heard in regard to the treatment. 

Mr. Battexy. Before we go into:that, Senator McCarthy, there was 
one. mention I made in my letter there about starvation, nobody has 
asked me about it. Maybe it is not of importance, but I was going to 
clear it up. ; 

Senator McCarruy. I was going to ask you about that. 
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- Mr. Battzy. Do you want me to answer any one—which one would 
you like to have me answer ? 
~ Senator McCarrny. Give any one. Tell me about the hearsay first. 

Mr. Bairry. As far as hearsay was concerned, it was a general 
topic—Perl would come up there, he was uncommunicative; he would 
come up there at 12 o’clock and dance a jig, “I have got another con- 
fession.” He had been there by himself in that prison. 

Senator McCartuy. Go ahead. Would he tell you how he got it? 

Mr. Baitey. No, as to how he got them—my information came 
from Steiner. Perl did not talk much. 

Senator McCartuy. Then tellus, it is very important that we hear 
everything that Steiner said, everything you can remember. 

Mr. Battery. I cannot remember, Senator. 

Senator McCarrny. Give us everything you can remember. 

Mr. Bamey. I think I have told you the high lights of it. 

If you can think of something you have heard from prior testimony 
and tell me it, it may refresh my testimony. 

Senator McCartry. Well, I have an Army report which says 
they have an affidavit from the dentist to the effect that—I do not 
want. to misquote the Army on this, and maybe I had better read from 
their report. On page 525: 

Corroborating the claim of the various accused as to physical violence, there is 
the affidavit of Dr. Knorr, the dentist at Schwabisch Hall, that he treated 15 
ae 20 of the suspects for injuries of the mouth and jaw, apparently inflicted by 

Ows. 

Now; would you shed any light on that that you can? 

Mr. Battzy. To my knowledge there was never a dentist at Schwab- 
isch Hall; whether they got their teeth knocked out or did not, there 
was no dentist to take care of them; as for a great portion of the time 
there was never a doctor there. 

Senator McCartuy. Now, will you continue and tell us anything 
that that you heard Steiner say. It might be repetitious, but I would 
like to get the whole picture. 

Mr. Battery. I do not know, outside of the fact that when he men- 
tioned—yes, I told him about the rope around the neck, and Perl 
pulling the prisoner off his feet, and he laughed about it; and we were 
sitting there in the room, and I said, “What the hell is so funny about 
that?” And he said, “I hate those bastards. They are responsible for 
murdering my mother.” 

Senator McCarruy. Just one further question. Now, in these 
statements that the accused ultimately signed, the ones that you said 
you had to type and retype over before Perl would accept them, do 
you know whether those statements were later used to convict not 
only the man making the confession but also the other codefendants? 

Mr. Battery. I think that was the primary purpose of most of them. 
The primary purpose was to convict the other fellow, not that particu- 
lar person. You see, my impression, at least, of the whole set-up was 
to get—interrogate one man to get evidence against another. 

Senator McCarruy. In other words, let us:#ay the three of us, Sen- 
ator Hunt, you and I are three codefendants, and statements would be 
gotten from all of us by the methods which you have described; and 
my statement would be used not only—— 

Mr. Battery. To convict me. 

Senator McCartuy. But also to convict you and Senator Hunt. 
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Mr. Battery. That is right. 

Senator McCargray. Your statement would be used::to convict not 
only yourself, but Senator Hunt. © = oN 

Mr. Baitzy. That is right. ; 

Senator McCartuy. So that when the prosecution says that the 
confessions were corroborated by other evidence, the corroboration 
consisted of other confessions gotten in the same manner. 

Mr. Batter. Gotten prior to the confession of the particular person 
that, was convicted on it. They confronted him with statements of 
others. 

_ Senator McCartuy. Let me ask you.this. 

Mr. Battery. I do not think there is anything wrong in that. I am 
‘not criticizing that method: ~ I. think it is used.:in our courts here, 
but that was the procedure followed. They got the dope from me 
to convict you, and from me before they interrogated you. 

Senator McCarruy. You say you ‘are a court reporter over in 
Pennsylvania? You do not mean that the courts over there use this 
process of mock hangings and kneeings? 

Mr. Battery. I had no reference to that. 

Senator McCarruy. You mean you were referring to the fact that 
they got the statement of one man to convict another. 

_ Mr. Barry. The courts do not do that, but I think the detective 
bureau does that. a“ 

Senator McCarruy. You have been a.court reporter for some time 
and have seen a.lot of civil and criminal actions tried. Do you think 
that you can at all rely upon statements or confessions or convictions 
that are gotten as a result of this type of beating and mock hanging 
and the breaking of a man’s teeth. a other words, is there any way 
of knowing whether you have a guilty man or an innocent man? 

Mr. Battery. No, I think it was absolutely improper in the methods 
use, but I think it ruined the purpose of the investigation. I think 
fellows probably went scot free who were just as guilty as those five 
or Six. 

Senator McCarrny. Just one final question: Do you think that 
Steiner and Perl much cared whether the man they were getting a 
confession from was guilty or innocent? 

Mr. Battery. I think they were of the opinion that every German in 
that prison was guilty and should have been hanged. 

Senator McCartruy. And they would work them over until they 
got a confession from them? 

Mr. Batter. That is my opinion. 

Senator McCarruy. And they actually worked all 73 over until 
they got confessions, with the exception of the seventy-third man, who 
committed suicide during the interrogation ? 

Mr. Bamuny. My honest opinion is that a lot of those fellows were 
guilty, were guilty of atrocious crimes, and should have been con- 
~ victed and executed. .My criticism was as to the methods used to 
arrive at that. My question was, Did they arrive at a proper con- 
clusion by the methods they used? 

Senator McCarruy. Thank you very much, Mr. Bailey. 
~ Senator Batpwin. Do you have any questions, Colonel? 

Mr. Cuameers. Senator, with your permission, and the permission 
of the committee, I would like to place in the record a copy of the 
standing operating procedures insofar as medical health is concerned, 
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and how they were to be handled. I think it is an important thing to 
beinthe record. © - : oy 
Senator Batpwin. Very well, it will be printed. 


(The document referred to follows :) a 
ae ier . APRIL 28, 1949, 


Re: Diereicy ScHNELL’s AFFIDAVIT DATED JAUNARY 10, 1948, RELATING To MeprcaL 
TREATMENT OF MaLMepy SusPECTS aT ScwABIsCH Hart (Part or ExHIvit 23, 
Report oF ADMINISTRATION OF JUSTICE Review Board) : 


1. Particulars requested of EUCOM have not been received as yet. ; 

2. See SOP #2, War Crimes Branch, USFET, February 7, 1946, attached to 
Dwight Fanton’s affidavit, October 20, 1948, Exhibit 29, Proceedings before Admin- 
istration of Justice Review Board, which states in part: 

“8 There will be an American medical technician (NCO) on-duty at I. P. #2 
from 0800 until 1700 daily except Sunday. Between 1700 and 0800 daily and on 
Sundays, the medical technician (NCO) will be on call and will be available within 
the limits of SCHWABISCH HALL. An American medical officer will be assigned 
to this prison. This officer will be responsible for the health of the prisoners in 
this group and will serve as prison surgeon, assisting German overhead medical 
personnel in medical matters pertaining to the prison as a whole. Under no cir- 
cumstances will any of the prisoners in this group have any contact with German 
‘medical personnel. Minor surgical procedures may be accomplished at the prison 
infirmary, but adequate security must be provided to insure that no communica- 
tion between the prisoner being treated and German personnel in the prison occurs. 
Prisoners in this group who require hospitalization for surgical, diagnostic, or 
other treatment beyond the capacity of the prison infirmary will be evacuated to 
the 216th General Hospital in Stuttgart. The military unit charged with respon- 
sibility for providing security at this prison will supply guards for maximum 
security of prisoners evacuated to this-hospital in accordance with the provisions 
of this SOP. Prisoners will receive dental treatment for emergencies only. 
Dental cases will be taken to the 6th Dental Laboratory in BACKNANG. Ade- 
quate guards will be provided to insure that all security requirements set out in 
this SOP are satisfied. The medical officer will be responsible for reporting all 
Medical and dental cases treated. The report submitted will state patient’s full 
name and grade, the cell in which he is confined, and-diagnosis of his ailment 
with recommended disposition. In case transfer to the prison infirmary or 
evacuation to the hospital is required, the matter will be cleared with the Com- 
manding Officer of this Detachment prior to such transfer.. In case of evacuation 
to the hospital, the aforementioned medical officer’s report will also contain a 
statement of probable length of hospitalization. The medical officer will be 
responsible to see that daily records are kept of all cases treated to show the 
patient’s full name, cell number, diagnosis, and treatment rendered.” 


Mr. Cuamepers. May I ask one question of this witness if we are 
going to finish with him? 

Senator Batpwin. I do not know whether he should come back here. 

Senator Hunt. I want to ask one question. Mr. Bailey, you spoke 
of the portrait and the skis, and things of that kind as gifts. Do you 
know whether or not any. payment of any kind was made to the men 
who did the painting or made the skis? 

Mr, Bairny. I am practically certain it was not. He was anxious to 
doit. He was ingratiating himself into the graces of the person whose 
portrait he was painting. 

Senator Hunt. Do you think it had any influence on the trend of the 
trials or convictions or generally on the whole picture? 

Mr. Battery. I do not think it would as far as Major Fanton is con- 
cerned. I donot think it was the proper thing for the officer in charge 
of a team to do, but I do not think it would influence Fanton in any 
way. I had a lot of respect for Major Fanton asa man. He took no 
part in it, but I refer to him simply as nothing more than a figurehead 
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there over the whole:thing.. -I:do:not think he‘ever went into: a.cell. -I 
do not think he ever took a statement: or a donfession, just: sat in the 
little. office and, got reports. from Ellowitz and Shumacker and. Perl,. 
and he was uided and influenced by Perl. 

Senator Hunt. One more question, Mr. Chairman. : ‘You spoke, 
Mr, Bailey, of haying been, present at 20 interrogations. | -‘ 
"Mr. Batty. That is Just" a rough Sea It may. have been 15; 
at may: have been-25.. ~ 

» Senator Hianr.. Gotild: you tell us , what proportion or percentage ‘of 
the SHterrOc ana as: would it be? « Would it be one- rina or’ ‘two thirds ¢ 


Senator Honr. Yes. 

“Mr. Bamsey. I would say it would: be: a: \ hundred ee of ‘the 
interrogations. that a reporter was present at and took’ verbatim 
report of'.during. the time I was eheES: because it was Berg who was 
the only other one there. : 

Senator Batpwin. We will take a recess until 2 “15 because I have 
to meet. a group of newsboys from Connecticut at 2 o’clock, and 
that will not take long.. We will reconvene again at 2:15. 1 will 
get permission from the Senate. 

(Whereupon, at 12:05 p. m., the committee recessed to reconvene at 
2:15 0 "clock p.m. the same afternoon. ) 


AFTERNOON SESSION 


Senator piowne The committee will come to order. Mr, Bailey, 
will you come forward, please? ; . 


TESTIMONY OF JAMES I. BAILEY—Resumed 


Senator Batpwin. Do you have some further: questions? 

Mr. Cuamoers. I think Senator Hunt had finished. 

Senator McCartuy. Mr. Chairman, I don’t like to clutter up Satie 
record with a lot of letters, but I would like to read one paragraph 
of a letter received from a young veteran in Santa Monica, Calitf., 
because it is typical of the way the combat veterans, I think, feel 
about this sort of thing. 

Senator Batpwin. Would it save time if. we put it in the record ? 

Senator McCarruy. It is only two paragraphs: 

' Duar Sim: I am writing to you for two. definite reasons. First, to express to 
you from the bottom of my heart, not only for myself but also for all my buddies 
who died in the last war, fighting for ideals that so many people, especially the 
brass hats, had so soon forgotten. It is gratifying to know that you and a few 
other men in Washington remember that so many American boys gave their 
lives in the idea that under democracy a man is innocent until proven guilty. 
Yes, even a German SS-man. And it isn’t necessary to use the Hitler or Stalin 
method of getting someone to say he did whether he did or not. : 

That is the pertinent part of it. He served for 2 years and asked 
- that we not make a record of his name, but in case the Chair would like 
to see the entire letter, I will show it to him. 

I have one or two questions. Mr. Bailey, in going over the record 
of the court martial—and I wouldn’t ask you this question except 
that you have had long experience as a court reporter, so you have 
seen courts operate, phnerwiee I would ronmde this question normally 
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only to be asked of a judge or of a lawyer. Here is the question. 
One.of the defendants is:.being examined: 

Question. Now, how often would you say you were approximately interrogated 

at Schwabisch Hall? 

The Prosgcurion. I object. 

Colonel RosENFELD, Objection sustained. 

Mr. Srrone. May I respectfully point out to the court, with due deferénce, 

that this is cross-examination. ‘ 

Colonel RosENFELD. It is not cross-examination because it is without the 

scope of the direct examination. The court has ruled. The objection is sustained. 

Question (Kram). Isn’t it a fact that you, during the time you were in 

Schwabisch Hall, signed a statement for the prosecution in question-and-answer 
form, consisting of approximately 20 pages? : 

The Prosecution. I object again. 

Colonel RosENFELD. That is not cross-examination. This is the last time the 

court’ will notify you. 7 
Let me ask you if you ever heard of anything that could compare 
with that in a court trying a defendant. 
Mr. Barry. I have not. 
_ Senator McCarrny. Will you agree with me that that is the most 
distorted and the most tortured interpretation of the law that you have 
ever heard, to tell a man that you will not allow a man to testify as 
to how a confession was obained, not allow him to testify as to how 
many different confessions he was forced to sign? 
Mr. Barney. I have taken thousands of rulings by courts, and my 
honest opinion is that would be overruled instead of sustained. 
Senator McCarruy. It is elementary in a court that when a de- 
' fendant’s confession is presented, that he be allowed to at least tell 
the court all the facts and circumstances surrounding it. Otherwise, 
the court is insisting that they work in the dark and must rule on 
the confession without knowing how it was obtained. 
_ Mr. Bamery. I would certainly think so, speaking as a court 
reporter, not as a lawyer. 

Senator McCarruy. Thank you. No further questions, Mr. 
Chairman. 7 

Mr. Battry. Would you care to ask about starvation ? 

Senator McCarrny. Yes. Tell me about the starvation you 
mentioned. 

Mr, Bazey. I don’t know if it is of much importance, but since it 
was in my letter, I might as well bring it out. 

The day we arrived at Schwabisch Hall Prison, which was about 
noon of December 27, as scon as we got in there one of the German 
prisoners, who was apparently more or less a flunky around there, 
brings a couple of tin pans that they feed the prisoners in over to 
Major Fanton, showed some scratches that looked like a couple of 
X’s in rows or something, and I got from his interpretation that he 
suspected it was some code the German prisoners were trying to use. 

The pan wouldn’t be given tothesame men. None of the interpreters 
on the team could make any sense out of the marks and neither could 
the German prisoners who were cooperating with them. 

So Major Fanton said, “We will put them all on bread and water 
until they confess.” That was December 27. That continued: I didn’t 
pay any attention to it, it was none of my business, up until New 
Year’s Eve when a sergeant major who had charge of the day MP’s 
guarding the prisoners, came to me and said, “These prisoners have 
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beeri’on. bread and water going on the fifth day now. I don’t want the 
responsibilty for it.” 

IT don’t think I made any comment, but that was New: Year’s Eve 
day, and that night Major Fanton took me and Captain Shumacker and 
Thon, he said Captain Johnson, who happened to be in charge of the 
military police, is having a party tonight. He said, “Let's go’ ‘over.’ 
So we did. 

In the course of'the conversation that evening I mentioned the fact 
that the prisoners—told Major Fanton and also Captain J ohnson 
what the sergeant major had told me, and Captain Johnson said that 
under ‘the rules they were working under they weren’t permitted to 
keep-them on bread and water over.8 days. Major Fanton answered 
him that he had nothing to do with that, that the war crimes had charge 
of those prisoners. 

Captain Johnson commented that, with all due: respect to Major. 
Fanton, the feeding of those prisoners was his duty, and they. would 
be taken off bread and water the next day.. 

The next day was New Year’s and-we didn’t work. But the day 
following New Year’s there was a call came in from Weisbaden to 
Major Fanton, I presume it came from Colonel. Ellis, and they were 
immediately taken off bread and water. 
~ Senator McCartruy. I didn’t quite get it. They had scratched the 
bottom of the mess plates? 

Mr. Baitzy. That is right, and they; suspected that that was a code, 
exchanging from one prisoner to another. Somebody else would get 
that pan to eat off of next day. 

Senator McCarruy. What kind of scratches were they? 

* Mr. Barry. It.looked to me like X’s and O's, as I recall but they 
line found out whether it meant anything or nothing, ‘as far as 
I know. 

Senator McCarrny. I would like to say for the purpose of the 
fecord, so there will be no misunderstanding as to the importance 
of what I just read, which is from page 64 and page 65, that here is 
a ruling which indicates that no one could conceivably have gotten a 
fair trial before that court. This man Rosenfeld was the only attor- 
ney on the court; he made this ruling and apparently made it con- 
stantly, so you can understand why more defendants weren’t put on 
the stand. 

‘He held that unless he went into the’ question on. direct examination, 
the question of how a confession was obtained, what beatings were 
administered, what physical punishment, what type of mock trials 
the witness was subjected to in order to get him to sign this statement, 
unless Rosenfeld or the prosecution went into that on direct exami- 
hation, he ruled that then the defense ‘could under no circumstances 
go into that on cross-examination, which was in effect a statement by 
the court to the fact that they wanted to rule in the dark. They had 

‘to rule upon the value of this testimony and they in effect said, “Upon 
_ the advice of Rosenfeld, we don’t want the facts, we don’t want to know 
how much of a beating these men have. taken, because the prosecution 
didn’t go into it on direct examination,” which obviously he wouldn’t. 
They said, “We want to hear nothing about it.” Under that alone it 
makes it completely TIporevie to pegnguce an intelligent trial, and I 
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might-say I think if any of those men are in the Army- yet. who.madg 
such a ruling, made rulings of this kind, they should be promptly 
retired to civilian life. » ta ede 

J would like to say something further so there will be no question 
about my position in this. I think we should find out who is respon: 
sible for hiring refugees from Hitler, men whose wives were in con- 
centration camps, men who had every reason to dislike the German 
race and dislike them intensely, and the prosecution goes out and. 
hires those individuals and gives them complete charge of the job: of 
getting confessions. The prosecution or whoever was responsible for 
doing that should be asked to resign from the Army immediately, - . 

Mr. Chairman, as we go along this picture becomes more:and more 
gruesome. That is worse than anything we have. ever accused:the™' 
Russians of doing. : ae 

Senator Batpwin. May I ask a question? You mentioned the man’s 
name, Kramm. 

Senator McCarruy. A witness. He was the prosecution’s witness, 
’ He was one‘of the original accused. 

Senator Batowrn. Let me say in answer to your statement that it 
is the purpose of this committee to go into this thing thoroughly and 
produce every witness that we think can be helpful in bringing us to 
a satisfactory recommendation to the main committee, because I per- 
sonally firmly believe that if we ought to conduct war crimes trials, 
it is very essential in the interest of democratic institutions.and democ- 
racy generally that we give a demonstration of utter justice and fair- 
ness in our administration of justice, because that is vitally essential 
as a part of our whole system. : f 

So that is the direction and that is the purpose of this whole inves- 
tigation. Did you have any further questions? 2 

Senator McCartuy. Yes; I have.’. 

Senator Batpwin. I might say we have Judge Simpson here and 
Judge VanRoden. I don’t want to hurry, but we are anxious to hear 
them. 

Senator McCarrry. I had some questions in regard to rules of evi- 
dence, but I would rather ask those questions of the judges. 

Mr. Battery. I have a letter here received from Mr. Schuelingkamp. 
He was one of the interpreters. He speaks very favorably of Colonel. 
Ellis, and maybe it should be offered in evidence. 

acer Barpwrn. This is from Mr. Bernard Schuelingkamp. Who 
was he? 

Mr. Batrry. One of the interpreters of the team of nine down at 
Schwabisch Hall at the same time as I. 

Senator Batowin. This letter was written to you personally? 

_ Mr. Bamery. Yes; I hadn’t heard from him for a period of two or 
three years until I got that from him by air mail the other day. . 
Senator Barpwrn. He was one of the interpreters? 
Mr. Bamey. That is right. 
' Senator Batpwin. Do we have him as a witness? 

Mr. Cuameers. I don’t believe that we have. 7 
Senator McCarruy. I might say regardless of whether that is 
favorable or unfavorable to Mr. Ellis, I seriously would question the 
propriety of putting in a letter of anyone who is not going to testify.. 
I have read in parts of letters with the request that those men be 
brought here. The purpose of reading those parts of letters was to 
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let the chairman know the views-of the writers and how they would 
testify if they were brought here. . I would like to cross-examine and 
talk to everyone who can shed light on this case. 

. Senator Barpwin. This witness lives in Los Angeles and Wwe can 
get him here. 

Senator McCarruy. If he is important, I think we should, and if he 
is an interpreter, I think he is important. 

Senator Batpwin. He writes: 

My Dear Frrenp Bairey: I am sorry for the long delay in answerin» your 
letter. I was really glad to hear from you again and I often think of tle trip 
when I drove you from Wiesbaden to this awful place “Schwabisch Hall.” How 
time flies. This morning I read your name in the papers, concerning the Ma medy 
case, and I thought back and realized that it-is now 3 years since you and I ex- 
changed our feelings about the things which you once told me come to light une of 
these days. I am sure that Colonel Ellis has nothing to do with forcing questions 
out of the prisoners. I think you and I remember too well what went on. Of 
course, I, a German by birth, could not open my mouth. You found out what they 
had done to me and I am suffering from it to this date. That’s what I got with my 
four battle stars, Well, my friend, once your character gets smeared, it stays 
that way. I can’t even find, I mean get a job on this account. Once you put down 
in your application form that you had been discharged, that’s all brother. Nobody 
cares to know the true story or help you find it, Colonel Ellis was the only person 
that wanted to help me, but this Captain Bouton at the personnel office in Frank- 
furt, together with his gang, fixed it so that nothing could be done. 

It is about 2 years now since I wrote to you and that letter came back to me. 
I hope this one will reach you and don’t take my example in answering. Please 
inform me if there should be anything of interest. If you meet Colonel Ellis, please 
give him my best regards. I have great respect for him, he never lets an Army 
man down. He went with me to Frankfurt and personally dictated a letter to 
Washington to help me. Of course, that letter was never sent, the boys in the 


Frankfurt office took care of that. This is my idea. 
Bailey, if there is anything I can do for you, J’1l take the first train—you gave me 


great comfort once upon a time. 
ScHULY. 

He was one of the interpreters ? 

Mr. Barer. That is right. 

Senator Batpwin. Well, I think we can probably get Mr. Schueling- 
kamp here as a witness. At least, we will make every effort to do so. 

Senator McCartuy. May I ask a question? He refers to what was 
done tohim, What was done to him? 

Mr. Battry. Senator, Colonel Ellis could probably tell you more 
about that than I. I know he got in some difficulties over there, and 
his friends thought he was framed. I thought he was, and some of 
the others did. The details of it I am not familiar with. I left them 
in Germany. 

Mr. Cruamprrs. I would like to ask a question to clarify the. gift 
situation. You mentioned that these gifts were given to the prosecu- 
tion staff by the prisoners. Now, as I understand it, there were two 
group of prisoners at Schwabisch Hall. One group were those who 
_ were there for interrogation for the Malmedy cases and the other 

were a group of civilian internees there for confinement with a German 
camp commander. 

Were these skis made and the paintings made by the Mal) 1edy pris- 
oners or were they these internees at Schwabisch Hall havin g¢ nothing 
to do with the Malmedy cases? 

Mr. Bamy. I don’t know. 

Mr, Cuampers. Do you know the German officer’s name e who painted 
he picture? a “ed 
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Mr. Batter. I don’t know. I heard it, but Dhave forgotten it. My 
recollection is that that oil painting is autographed by the painter. I 
am not certain about that. 

Mr. Cuampers. Did you know the name of the German officer who 
painted the picture or what his job was around there? 

Mr. Battery. No; I don’t. I know that for a couple of hours a day 
for several days or longer Major Fanton sat there and posed for him 
while he was working, maybe a couple of hours a day for weeks. I 
didn’t keep track of it. 

Mr. Cuameers. You are not certain they were Malmedy ? 

Mr. Bamzy. No; I don’t think I said so, and I don’t think I said they 
were gilts. . 

Senator Batpwin. .What did you mean by two groups? 

Mr. Bairzy. They were all prisoners as far as I knew. 

Mr. Cuamperrs. However, one group were being interrogated by 
the interrogation staff under Major Fanton. Those were all Mal- 
medy people. I understand there was another group of people who 
were civilian internees, and I was trying to find out which group had 
done this work for Major Fanton. 

Mr. Barer. I don’t mow. 

Mr. Cuampers. Thank you. 

. Senator Batpwin. Thank you, Mr. Bailey, for your public service 
in coming down here. We appreciate it. 

Judge Simpson, will you take the stand. 

I might say for the record that Senator McCarthy has spoken to 
me about a physical condition and an operation he has had which 
has caused him considerable pain, and I don’t want to keep him here 
any longer than we have to. 

Benaicr McCartuy. I am supposed to be at the hospital and have a 
sinus drained at 5 o’clock. 

Senator Batpwin. Suppose we go on with Judge Simpson and we 
will get you through in time to go out there. 

Senator McCarruy. I would appreciate it an awful lot. 

Senator Batpwin. Judge Simpson, will you stand and hold up your 
right hand, please. 

Do you solemnly swear that the evidence you shall give in the case 
now in question shall be the truth, the whole truth, and nothing but 
the truth, so help you God? 

Mr. Stupson. I do. 

Senator Batowin. Thank you, sir. 


TESTIMONY OF GORDON SIMPSON 


Senator Barpwrn. Will you give us your full name. 
Mr. Smwpson. Gordon Simpson. 
Senator Batpwin. And where do you live, sir? 
Mr. Suurson. I would say at Dallas. Iam in the process of moving 
from Austin, Tex., to Dallas, Tex. I practice law in Dallas. 
Senator Barpwin. You are a practicing attorney there? 
- Mr. Smeson. I am. : 
Senator Batpwin. And a member of the Texas Bar? 
Mr. Simpson. I am. 
: Senator Baxow1n. How long have you been a member of the Texas 
ar? 
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- Mr.:Sumpson. Since 1919. 

Senator Batpwin. And you area graduate, 7 assume, ofa university 
and a law school. 

Mr. Suapson. I am. 

Senator Batpwin. Have you ever been a justice of any court 
before ? 

. Mr. Suweson. Of the Supreme Court of Texas. 
- Senator Batpwin. For how long a term? : 

Mr. Smmpson. A little over 4 years. 

Senator Batpwin. Are you’ presently a justice of the Ganenie 
- Court of Texas? 

Mr. Simpson. No; I hess resigned to enter the law practice again. 
- Senator Barpwin. N ow, were you asked to undertake an investi- 
gation of these Malmedy convictions ? 

Mr. Simpson. Yes. 

Senator Batpwin. And when was that? 

’ Mr. Stupson. It was in July of 1948. 

Senator Barpwin. I will ask Colonel Chambers to go ahead with 
the direct examination-and I will get back in a few minutes. I have 
to leave for a short. time. 

Senator McCartuy. I may want to do some questioning myself. 

Senator Batpwin. Yes. I would suggest that Colonel Chambers 
continue. Could you goon? — 

Mr. Cuamepers. I would not like to be put in the position of ruling 
on Senator McCarthy. 

Senator Batpwiw. Don’t have a disagreement amon, you. If you 
reach an impasse, both of you stop and call for me. ‘1 will be back 
‘ in 10 minutes. 

Mr. Cuamesrs. I believe, Judge Simpson, that the question was 
asked: Were you asked to investigate the Malmedy cases? Who 
_ asked you to make this investigation ? 

Mr. Simeson. The Secretary of the Army, Mr. Royall. 

Mr. Cuamozrs. Did he apport you as chairman’ of a board or 
commission to make this study ? 

Mr. Srupson. Yes. 

' Mr. Cuampers. Who were the other members, sir? 

Mr. Srmrson. Judge E. L. Van Roden, of Media, Pa., and Charles 
W. Lawrence, Jr., a lieutenant colonel in the Judge Advocate Gen- 
eral’s Corps of the Regular Army. - 

Mr. Cuameers. Was your assignment just the Malmedy cases, 
Judge Simpson, or did it have a broader scope? 

Mr. Stmpson. No; it did not include the Malmedy cases alone, but 
' extended to an investigation into the fairness of the trials of 139 
German nationals who were convicted, given the death sentence, and 
awaited execution. 

Mr. Cuamerrs. Of these 139, how many of them were as a result 
of the so-called Malmedy atrocities ? 

Mr. Stupson. Twelve. 

Mr. Cuampers. Twelve? 

eek Simpson. Yes. There were 67 records of trial altogether involv- 

these 189 death sentences. 

r. Cuampers. However, of necessity in studying those 12 you had 
to make a study of other aspects of the Malmedy cases, going beyond 
just the record of trial in the 12 death sentences; is that correct? 
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Mr. Simpson, Yes, we made a rather extensive investigation and 
inquiry. : 

Mr. Cuampers. We have as a part of the record of these committee 
hearings your report.. Do you have a copy there, sir ? 

Mr. Simpson. Yes, I do. 

Mr. Cuamerrs. I wonder if perhaps the best way to proceed would 
not be for you to tell us what you would like to about the background, 
the way you operated, and such other information as you think would 
be pertinent. oo) ; 
°° Mr. Suwpson. The commission which we were to execute can best be 
understood if I refer again to the cablegram from Secretary of the 
Army Royall to the commander in chief of the European Command, 
General Clay, outlining the scope of the inquiry we were to make, 
Secretary Royall wired General Clay: 

Have arranged to have Judge Gordon Simpson, Texas Supreme Court, make 
survey of Dachau war crimes program with a view to making recommendations 
as to advisability of clemency or of further review or consideration. He is now 
engaged in a preliminary examination of records available here and will arrive 
by air probably within a week, Request that you issue theater clearance for 
traveling to Germany of Judge Simpson and two assistants, whose names will be 
furnished later. 

That cablegram was dated July 16,1948. Pursuant to that mission 
and its accomplishment, Judge Van Roden and Colonel Lawrence and 
I, after conferences with those in charge of the war-crimes program 
here in Washington, including Colonel Young and some of his as- 
sistants, and after inspection of such records as were available here, 
the three of us departed for Germany and spent approximately 6 weeks, 
the most of which was at Munich where these records of trials were | 
on file, pursuing an inquiry into these trials with a view to making 
recommendations such as Secretary Royall desired. 

We were given adequate clerical help at Munich, satisfactory office 
space, and we set about the examination im the face of these 67 separate 
records of trial. I might say that each of the three of us during the 
war had had rather extensive experience in military justice, and the 
matter of investigating those records was greatly facilitated by our 
familiarity with the general way in which those records were compiled. 
I would say had we not been familiar with it, it would have taken a 
much longer time and possibly would have been impossible of ac- 
complishment in less than 6 months rather than 6 weeks. 

We went through those records and in every case where there was 
any claim made that any improper methods were used by the prosecu- 
tion to obtain evidence to support its claim that the accused was guilty, 
we looked carefully into the matter. The claims were not numerous 
or general. They were indeed infrequent. I would say not over 2 
or 3 claims of the kind appear in the 63 records of trial outside of the 
Malmedy case, and the court in each case, we were happy to observe, 
looked with very careful scrutiny upon the testimony to make sure 
no injustice had resulted to the accused in consequence of the claim 
that improper methods were employed to obtain prosecution evidence. 

The trials, I am glad to report, were to my personal way of viewing 
them essentially fair, and the courts, it occurred to me—— 

Senator McCarruy. You are speaking of the Malmedy cases? 

Mr. Simpson. I am coming to that specially. The courts on the 
average, it occurred to me, were meticulous in seeing to it that those 
German nationals who were on trial were accorded a fair trial without 
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regard to the teprehensible nature of the: erimes with which they were 
char ed. 

I ist say of the 139 who were convicted and awaiting execution, 
they were all.convicted of murder or complicity in murder, as it is 

-dendunéedunder the statutes. of our country and the international 
conventions. 

Senator McCarrity: So as to make the record clear, are you speak- 
ing now of the Malmedy cases? Z 

‘Mr. Simpson. I include that; yes, sir. 

‘: Senator McCarruy. J am going to ask you to enfin your testimony 
‘6 the Malmedy cases, if at will. 

' Mr. Simpson. All rig 

Senator McCartuy. eOtherwies, we don’t know which ones you are 
talking about. 

Mr. Stmvson. As to the Maluiady:c case, and I will come to that now, 
Col. Willis M. Everett, Jr., of Atlanta, is known to you gentlemen and 
had filed a petition for writ of habeas corpus in the Supreme Court of 
the United States, making certain claims that excesses and abuses oc- 
curred in procuring evidence upon which the accused in the Malmedy 
trials were convicted, and the claims were of such nature that General 
Royall was greatly: concerned about the entire war crimes program, 
and that isthe reason I mention the general inquiry, to see whether 
or not the other trials were fair, too. Particularly General Royall 
charged us to make inquiry into the Malmedy case to see if the alle- 
gations made by Colonel Everett were substantiated and also to see 
whether or not. the records of trials fairly demonstrated the guilt 
of the accused who were under sentence of death. 

With those general considerations in mind, we went forward with 
the i inquiry and arrived at the conclusions with which you gentlemen 
are familiar. The abuses which Colonel Everett claimed to have oc- 
curred-in obtaining that prosecution evidence were verified insofar as 
the claims extended to the mock trials. In fact, the prosecution ad- 
mitted at the trial that mock trials ‘were: employed to obtain that evi- 
dence, and you are familiar with the general nature of those. 

Our report reflects that we couldn’t condone the use-of those trials 
in our opinion. The record, so far as anything I can remember, the 
record failed, however, to show any beatings or threats other than 
Colonel: Raymond’ s commission found.that in one or two instances 
some of the accused or one or more of the accused were. threatened 
with members of their families being deprived of ration tickets. 

Senator McCarruy. May I interrupt? Are you aware of the fact 
that the prosecution would object and the court would sustain any 
objection to a recitation of the details of the beatings? 

' Mr. Srvpson. Yes. 
Senator McCarruy. Under the circumstances, the record couldn’t 
_ Show those beatings, could it? , 

_Mr. Simpson. Yes. 

Senator McCartuy. I am ey of the court records. 

- Mr. Stimpson. The-court record could. In fact, I would say I agree 
with you that the court erred in the ruling, certainly. There was no 
reasonable support in law for the ruling made, and it was an unfor- 
tunate occurrence. But Colonel Everett started. to putting his 
clients—they were his clients, he was appointed to defend them, and 
he did a magnificent job of it, and is to be complimented highly for 
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the sincerity with which he devoted: himself to his duty. . Colonel 

Everett, started proving these claimed abuses during the trial, but 

he discontinued putting his clients on the stand because of reasons 

satisfactory to himself. I believe that Colonel Everett would not 
object if I told you that he said he did not think those accused were 
making very good witnesses under all the circumstances. 

- Senator McCartuy. Let me ask you this, if I may 
Mr. Smrrson. Yes.: ee 
Senator McCarruy. I think, since you are on the supreme court, 

you and I won’t have any argument about the law. I think we both 
heartily agree that an attorney has the right to question a witness 
as to whether he is being paid for his testimony or what he.is being 
offered to testify, what he is getting in the way of a reward for testify- 
ing—in other words, his interest in the case. 

Likewise, you can ask whether he is testifying because he was beaten 
up and threatened with prosecution if he wouldn’t testify. In view of 
the fact that Colonel Rosenfeld erred so grievously in cases that were 
so important, I am just wondering how the record could show any- 
thing about these beatings. In other words, if you get my. question 
in mind, let’s say there are a hundred of us accused of murder, and 
the prosecution says to 25 of us, “We will let you off”’—after they beat 
us up—‘“if you will sign this confession implicating the other 75.” 
So the 25 of us testify that the other 75.are guilty. iA, 

If the defense attorney doesn’t have a chance to examine us and 
show why we are testifying, then it is impossible for any man lookin, 
at the cold record to evaluate the testimony. Looking at the col 
record, you can’t possibly evaluate the testimony, then, could you? 

Mr. Simpson. Tt was a difficult matter, I agree with you entirely, 

as is demonstrated by what happened. To begin with, there were 44 

of these accused who were given the death sentence and General Clay 

through his subordinates, particularly through Colonel Straight, to 
begin with, and then later reviewed by Colonel Harbaugh, now Gen- 
eral Harbaugh, concluded that only 12 of those death sentences ought 
to be confirmed; and some of those given death sentences were by. 

General Clay’s order absolutely acquitted. 

A critical analysis was made of the record which had been made. 
The review shows, I think, Colonel Rosenfeld erred. 

Senator McCarruy. Do you recall this? The facts were brought 
out as to the case of a man being sentenced to hang for having par- 
ticipated in the operations of a certain office in the year 1941 on the 
theory that having been in that office, he knew what orders were issued 
from the office, and therefore, was guilty and should be hung, and the 
defense counsel before the court didn’t even argue the point that 
this man was never even working in that office, defense counsel merely 
argued there is no evidence to show that he knew what was in these 
various orders and that after the conviction, after the sentence to hang, 
then it was brought up to the reviewing authority and they were 
informed that the uncontested evidence showed this man was I don’t 
know how many miles away, two or three hundred miles away, and 
hadn’t been in that town since 1939. 

Were you aware of that particular case? 

Mr. Stmeson. What was the name of the accused ¢ 
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~ Senator McCarrny. I don’t know. I was given that information, 
and we intend to bring in the details of the case. They may have 
been set aside before you entered the picture. 

Mr. Stmpson. That doesn’t impress me. I don’t recognize imme- 
dately the situation you describe. Nee ee 

Senator McCarruy. Do I understand the only cases you reviewed 
were those in which death sentences were pending at the time? 

Mr. Simpson. Exactly. 

Senator McCartuy. In some of those cases General Clay set the con- 
viction aside entirely? 

Mr. Srmpson. Yes, indeed. If you gentlemen wouldn’t mind, I 
would prefer to answer.the questions you propound because I may 
go afield if I talk other than in response to questioning. 

Mr. Cuameers. We do have a series of questions we would like to 
ask, and I am sure that then Senator McCarthy will have additional 
questions. : 

Senator McCarruy. I have a sizable number. There is one ques- 
tion I would like to ask before. you go further. 

You recommended in a certain number of cases the men should not 
be hanged ? ; . 

Mr. Simpson. : That is correct. 

‘Senator McCarruy. Have some of those men since been hanged ? 

. Mr. Sumeson. I think that is true. I observed it in the newspapers. 

Senator McCarruy. I believe five of the men you said should not 
be hung have already been executed. - : 

Mr. Sumeson. That: is correct. - 

Senator Batpwin. Was that the Malmedy affair? 

Senator McCartuy. No. They.investigated 139 cases. 

Mr. Cuamprrs. Senator McCarthy asked that we confine the testi- 
mony to the Malmedy cases, and I was going to point out that thos 
five that-were hung were outside the Malmedy cases. 

. Senator McCarruy. Yes. 

Senator Batpwin. Go ahead. ; 

Mr. Cuampers. We have had primarily as a result, I believe, of 
Colonel Everett’s petition and then in charges that have come in in 
many ways—part of them are based.ori the affidavits of the accused, 
many very serious charges concerning brutalities, beatings, and mat- 
ters which I believe can be grouped under the heading of inhuman 
treatment. ae : 

As differentiated from those, we had a series of charges involving 
mock trials, -solitary confinement, et cetera. 

I would like to ask you if the. evidence that you discovered estab- 
lished that there is reasonable grounds to believe that these inhumane 
and brutal methods were carried out by the prosecution staff at Mal- 
medy. I guess we should say at Schwabisch Hall. — 

’ Mr. Stueson. No. We found no evidence of that. Today the 
’ testimony that was given before you gentlemen is the first direct and 
dependable evidence I have heard of it outside of these circumstances. 
The affidavits made by the accused, after convictions, which must 
obviously be received with a great’ deal of caution, and next there . 
was an affidavit by a dentist named Knorr, I believe; who lived at the 
town of Schwabisch Hall, and we didn’t have an opportunity to inter- 
‘view him, and I left that affidavit with Colonel Harbaugh and told 
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him, “This is your peeponsibility.® and I see his group and Colonel 
Raymond did look into the matter. 

Senator McCartuy. May I interrupt? 

Senator Batpwin. Yes. 

Senator McCarrny. Colonel Harbaugh and Colonel Raciiod were © 
the two men who were in charge of this whole area, so that when you 
left this work to them, you were saying in effect, “Gentlemen, you go 
ahead and investigate yourselves, and if you find you have done some- 
thing wrong, tell me.’ 

Mr. Stmpson. No. Colonel Raymond wasn’t. Colonel ‘Harbaugh 
was in responsible charge of the legal work in that area. including the 
war crimes. 

However, I never left but one thing with them, and that was that 
Dr. Knorr affidavit. J asked them to follow that up. T hadn’t had 
time to talk to the dentist. 

Mr. Cuamerrs. So that the Knorr affidavit was the only evidence 
you had that would’ support charges of knockirig out of teeth and 
breaking jaws, and so on? 

- Mr. Siueson. Yes, and inquiry from such people as we could inter- 
view in Munich failed to substantiate the claims of beatings’ and 
Drutalty: 

Mr. Caampers. Were those inguiries made of people who were. in 
position to know what went on at Schwabisch Hall? 

Mr. Simpson. We talked to as many who had been prosecutors and 
defense counsel as we could find, both in the United States and in 
Germany. 

Senator McCarruy. May I ask:.Are you referring to the Malmedy 
cases again ?. 

Mr. Stmpson. Again I see what you mean. 

Senator McCarruy. Ultimately I want to know which of the de- 
fense counsel in the Malmedy cases you talked to and which of the 
prosecution staff, and it is very important that we keep these two 
things separated. I know you were there on a much bigger job and 
important job. 

Mr. Sturson. We reviewed every record and affidavit that Pointed 
toward this claim of abuse and mistreatment, and we weren’t able 
to locate any tangible support to the claim outside of what I have 
told you gentlemen. 

Mr. Cuampsrs. Now, there was a charge made. sir, of posturing 
as priests. Did you find any evidence to support that? 

Mr. Simpson. I did not and it shocked me so to think that that 

might have been done that I looked for it, and I did not find it. 
’ Mr. Cuampers. There have also been charges made of solitary con- 
finement, and we have had many witnesses here who admit freely that 
they were kept in separate cells, but now, generally speaking, the 
term “solitary confinement” carries a connotation to us that.is a little 
more severe than being placed as a single prisoner in a cell. 

How were these people treated insofar as their confinement was 
concerned ? 

Mr. Srurson. They were kept in solitary confinement. In fact, you 
will find in the record that they were kept in cells which for some . 
reason or other got to be called death cells. 

But the records shows that those who were being investigated for 
the massacre at the Malmedyv cross roads of these surrendered Amer- 
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ican prisoners of war belonged to Combat Group Feiper, and they 
wouldn’t talk, and the officers had such control over them, as the 
record indicates, that these investigators had to separate them in 
order to keep them from telling the same story. 

It didn’t shock me-at all that they put them in individual cells for 
the purpose of keeping them from correlating information and for 
the purpose of getting at the truth of the matter, but that was done, 

Mr. Crrampers. Did the records that you all examined show that 
there were complaints made indicating the fact that they were kept 
- in solitary confinement or did they complain of suffering from cold 
or not‘being properly fed or other complaints you might have run 
across in the record of trials? 

Mr. Srmpson. Yes; Colonel Raymond’s board reflects they took: 
blankets away from some of those prisoners. The man who testified to 
the fact that blankets were taken away said that cells were steam 
heated, but still that didn’t set very well with us, Others did have 
blankets in steam-heated cells'and that, of course, didn’t rest: very well. 

Also there was some testimony about overcoats being taken away 
from one er two of the accused, but so far as inadequate food being: 
given them, I didn’t observe any claim to that effect. 

Mr. Cuamssrs. Today in the examination of other witnesses and in 
some of the printed stories based on the Simpson report, there is refer- 
ence made to the fact that a rather surprising percentage—I think out 
of 189 cases all but 2 of the Germans had had their testicles damaged 
beyond repair. Where did you find the evidence on that? 

r. Srmpson. None at all. 
_ Mr..Cuamerrs. Were there charges made to that effect ? ; 

Mr. Suapson. No; no claim was made to that effect in any of the 
records we inspected, and we diligently: tried to find them. 

‘Senator McCarruy. Justa second. Did you read Colonel Everett's 
affidavit, Judge? 

Mr, Statrson. Yes. 

- Senator McCarrry. You say there was no claim made, You read 
that before you conducted your investigation ? 

. Soupson. I suppose you are correct. When I say no claim was 
made, I am too broad in that.. I like to separate between the realm of 
allegation and the realm of proof. . 

I want to say I found no proof of that. 

Senator McCarruy. The best proof would be to say to a doctor, 
“Hxamine the man.” Here is an affidavit that says they are crippled 
for life. Your best preor would be to say to a doctor, “Examine the 
man.” Did you do that? 

Mr. Srurson. No. 

Senator McCarruy. Then the proot wouldn't show i oirough their 
clothing; would it? 

- Mr. Suweson. No. 

Senator McCarruy. What proof would you expect to find 2 

Mr. Srupson. I think that is an absurd claim, the.claim that they 
were damaged for life. 

Senator McCarruy. You may bani so. This is an important mat- 
ter you were sent to investigate. There is one simple way to do it, 
You could have picked three or-four men at random and have said to 
a doctor, “Examine these men,” say all except one is crippled for life. 
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If you picked out two or three, you would know whether the claims are * 
correct or not. . se 

Mr. Sturson. If you gentlemen think that’is a proper procedure, I 
take it it can be done now, and I take it you so recommend. _ 

' Mr. Curampens. If I may say, Senator McCarthy, my question was: 
What direct evidence was secured to justify that particular claim? 
Apparently the answer is—— ; . BS te 

Senator McCarruy. So that this record is clear, I think it is absurd 
to ask a man whether he found evidence and he says, “Now, I didn’t 
find any claim made.” ; ; 

We know that the affidavit which started this machinery in motion 
to get these investigations, those affidavits were replete with claims that 
the men were crippled for life. If the judge says he didn’t find any 
evidence, in order to make that clear he must say, “I didn’t look for 
evidence.” 

If you want to find whether a man has a wooden leg, you pull up 
his trousers leg and look at the leg. If you want to determine whether 
188 out of 189 were crippled for life—and their affidavit is important 
here—the only way to determine that is to say to a doctor, “Examine 2 
or 8 or 10 of these men.” ee tae 
~ Pardon me, judge, but just so the record is clear, I understand you 
didn’t look for evidence of that kind. 

Mr. Srmpson. We did not conduct any physical examination. 

Senator Batpwin. You made no physical examination of the 

“prisoners? 

Mr. Suupson. We did not. ’ 

Mr. Cuampers. Directly along that same line and so that we can 
‘know the degree to which a check was made into these things, in one of 
the reports again, which came out concerning—lI believe it was made 
by Judge Van Roden, and we will speak to him directly, but you 
probably have some knowledge of it—in further reference to these 139 
people, the claim that they were ruined for life, the other statement 
was that this was standard operating procedure with American inves- 
tigators. Did you look for any direct evidence on that point? 

_ Mr, Suupson. We found in regard to that, in regard to that being 
standard practice, the one and only time we found these questionable 
procedures occurred in any substantial degree at all was in the Mal- 
medy case. ‘ : 

' Senator Barpwin. Could you tell us, judge, at that point what you 
found in the Malmedy case with reference to the abuses of any pris- 
oners or anything that was complained of? 

Mr. Stimpson. We found no proof of physical abuse. We found 
proof enough of these improper methods to which I have referred, to 
satisfy me personally, that even though I was convinced that the record 
warranted the findings of guilty, I didn’t want to see anybody hung 
in a procedure which had the blemish in it of that improper investiga- 
tion; and so clemency was recommended, not because we didn’t think 
the men were guilty, but because we didn’t approve the procedures by 
which the cases were investigated. 

Senator Batpwin. Was it your opinion that the evidence you ex- 
amined was legally competent evidence to establish their guilt, but that 
the methods that were used in connection with the prosecution and the 
investigation were such that the men ought not to be executed because 
of the methods used ? ; 
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Mr. Simpson. That is substantially it. 2 2 

Senator McCarruy. May I ask a question? You were on the su- 
preme court, right? 

Mr. Srueson. Yes. : rs. 

Senator McCarruy. The Appellate Court in Texas? 

Mr. Simpson. Yes. ; 

Senator McCarruy. A record comes up to your Appellate Court. 
You, of course, don’t have a chance to see the witnesses. 

Mr. Simpson. That is correct. . 

Senator McCartuy. You review on the record. 

Mr. Simpson. That is correct. 

Senater McCarray. Then let us say that John Jones here is con- 
victed of murder and he is sentenced to hang. He appeals to your 
court, and you find, No. 1, that a mock trial was conducted and a rope 
tied around his neck, thrown up over a beam, and he was jerked with 
- a black hood over his head to make believe he was being hanged. 

Assume he signs a confession and in court the defense counsel tries 
to question witnesses to show how this statement was obtained, whether 
obtained under duress, promises, and so on, and the court says, “Ob- 
jection overruled.” The court won’t even hear how these statements 
were obtained, : 

You are sitting in the Appellate Court. What would you do with a 
case like that? - ; 

Mr.-Simeson. It would be remanded. I agree with you about that. 

Senator McCarruy. You wouldn’t let a conviction stand ? 

Mr. Srmpson. You would remand it for a new trial. I agree it pre- 
sents a very difficult problem here.. 
~ Senator McCarruy. I am not trying to browbeat you, but this oc- 
curs to me: You are a judge, and I assume'a good one. If a record 
comes before you and the only evidence convicting 4 man—and he was 
sentenced to death—is his own statement and three or four other 
statements all gotten under duress, or at least the prosecution -wouldn’t 
allow the defense to state what the duress was, and the court said, “We 
don’t want to know whether you were beaten; we don’t want to know 
the details.” Under those circumstances I wonder if you agree with 
me that you would not only remand the case for a new trial, but you 
would recommend to the Bar Association that they check into the 
matter to see what type of prosecution was handling it and see what 
Hee oe judge was handling the case. Am I substantially correct in 
that? 


Mr. Simpson. In general and in principle I agree with you, yes. 
The upshot of this, however, is different and peculiar in that first, at. 
least to my satisfaction, this record of trial sufficiently demonstrated 
that these 12 accused participated in the murder of these American 
boys, and that they, therefore, were properly convicted even though 

there were errors in the trial. . 

’ Senator McCarray. Let me ask you this: If that is true that the 
records shows that, I don’t think any of us have any quarrel with the 
sentence. I am wondering. how you can determine that when you 
have no evidence before you as to how the statements were obtained, 
when the defense counsel says, “I want this man to tell under what 
circumstances and under what conditions his statement was obtained,” 
and the prosecution says, “TI object,” and says, “I don’t want the court 
to know how his statement was obtained,” and the court says, “That 
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objection is sustained, we don’t want to know how that statement was 
obtained.” : ; 

Let’s say you have 3, 4, or 5 men all testifying as to his guilt. Finally 
the defense gives up. You will find in the record here that Mr. Rosen- 
feld warned the defense counsel that he wouldn’t rule on that again. 
In other words, he would find him in contempt of court if he tried to 
prove how the statements were obtained. 

Under those circumstances is there any conceivable way how you . 
and I can tell whether a man was properly convicted, whether he was 
guilty, not knowing how he was forced to make the statement, how far 
they went? I can’t conceive how you would say the evidence shows he 
was guilty unless you are referring to evidence which is not altogether 
clarified. 

Mr. Stuprson. Senator, I would hazard this guess: that you would 
agree with me upon reading the records in connection with this 
Malmedy case that these particular men did participate in the murder. . 

Senator McCarruy. If you read the records and the affidavits, you 
will agree they weren’t written by illiterate boys of 16 or 17, I agree 
they were dictated and written by a very smart prosecutor, that the 
language was his, the language wasn’t the language of the boys, I will 
agree that if you read them and believe what is in the affidavits, that 
then hanging was too good for those men. : 

But any man with just common horse sense, such as you and I have, 
reading those affidavits, we would say those affidavits were never 
written by young 15 or 16-year-old boys, many of whom never even 
went through grade school, having gone into the Army. I would want 
to know whether these men are guilty. 

Let me ask you this question, if I may: The testimony this morning 
was—and apparently it is unquestioned—that the chief investigator, 
one of them had been sentenced to death by Hitler’s gang, he had 
escaped, his wife had been held in a German concentration camp for 
4 years and I assume not treated too well, Another of the investigators 
had his mother killed. These are people from Germany, men who 
had to get out from under Hitler or they would have been killed most 
likely. You have heard the court reporter state they disliked the whole 
German race and thought they all should hang. 

Don’t you think it is improper beyond words to put those men in 
charge of the interrogation, in charge of getting the confessions, in 
charge of getting the statements upon which men are going to be 
hanged ? 

r. Sumpson. Senator, I wish they hadn’t used that team. I will 
say, however, that those gentlemen claim they couldn’t get anybody 
else to do that investigating. The war was over, all our reliable per- 
sonnel over there wanted to get home. They said they just had to get 
these men because that is all they could find. 

They called for volunteers and, of course, these people would volun- 
teer. They would be perfectly willing to volunteer because of animus. 
They didn’t know these people wouldn’t fairly conduct the hearings. 

Senator McCarruy. There were three or four million men there in 
the Army. Many of them could speak German. They didn’t have to 
call for valunteers. They could go through the statements these men 
filled out in the beginning and find those who were qualified. They 
would say, “You come here.” : : 
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No. 2, is there any reason | why they believe they,can get a vengeance 
team and. put them in charge, of interrogation and get a fair trial? _ 
. Mr. Sruteson. I don’t know why that.couldn’t have been pursued, 
and T agree with you I wish they hadn’t used this particular team, 
but I believe that the authorities over there acted in good faith about it. 

-,I must say a kind word for our personnel over there. So few people 
seem to be standing up for them. I found an honorable and devoted 
group of officers when I went, over there to investigate these things, 
people who wanted to do what was right. 

enator Batpwin. One thing that may be indicated out of all this 
is, as.L.see it now, as chairman of the subcommittee, as far as we have 
gone, it is that if we are ever to conduct a trial of this kind again, 
one of the.considerations that we will have to give great weight to is 
the competency and the adequacy of the ean with which to do it. 
~ Would you say that is correct? 

Mr. Sumpson. Absolutely. 

. Senator Batpwin. I woud like to say this for the benefit of the 
record : My pésition here as chairman ofthe subcommittee is one that 
makes it necessary for me to try to preside over these hearings just - 
as impartially as I can; ; whereas Senator McCarthy can cross-examine 
these witnesses.- I don’t intend to take that role in the thing at all. I 
want to develop insofar as I can through direct questioning the facts 
presented here as fully as we can get them. 

-Going back to-the question of the injuries to the privates ‘of these 
prisoners, these Malmedy prisoners, you said you made no physical 
examination to determine whether.or not their affidavits were correct; 
is that. right? 

Mr. Stupson. We did not. 

‘Senator’ Barpwin. Was there a any medical testimony to the effect 
that they had been permanently injured in any way, or what was the 
medical testimony on that? ~ 

‘Mr. Simrson. There was none preduced.. 

Senator Batpwin. Did you look for any? 

Mr. Simpson. Yes. We looked for all evidence which would sub- 
stantiaté the claims which had been made, and we found no evidence 
to that, effect. . 
~ Senator Barpwrn. In connection with these so-called confessions, 
Senator McCarthy has brought out, I think, a very good point, and 
that is that they are written in ordinary English style, not as a literal 
translation of what a German miglit say. 

I might also’ point out for the benefit of the record—and, of course, 
it is part of the record—that the affidavits which they filed in the 
Supreme Court of the United States to accompany their petition are 
likewise written in that same style. They are not what might appear 
to be the verbatim testimony hterally translated of a German, who 
usually puts the verb, as I remember it, at the end of the sentence, so 
that you were aware of all those facts, were you, Judge? 

“Mr. Simson. Yes. | 
_ Senator Batpwin. I think you said a moment ago that after an ex- 
amination of this record, you had no question in your mind, at least, 
as to the actual guilt of the men who were convicted ? 

_ Mr. Stmpson. That is true. -_ * 


202 MALMEDY MASSACRE INVESTIGATION 


Senator Batpwin. But you did have some question in your mind as 
to the manner in which the testimony and their confessions were ob- 
tained. In an examination of this record, was any man convicted who, 
in your judgment, was convicted tpon his confession alone? — 
Mr. Simpson. I lost my memorandum on that, and I prepared it. 
I analyzed the record particularly from that viewpoint, and I don’t 
believe that there was one man convicted or possibly one man, con- 
. \Wicted on his uncorroborated statement. 

Senator Batpwin. In other words, his only statement was cor- 
‘roborated by other competent testimony ? 

' Mr. Srupson. Competent under the rules that were obtained, and 
there we bring up another controversial question. — 

» ° Senator Bazpwin. That was the next question I was going to ask you. 
, “What was the degree of competency? Was it the degree of com- 
petency that would be required in an American court to secure a 
criminal conviction or what was its nature? v3 

Mr. Smprson. No, it wasn’t. The rules of evidence—and.I am sure 
you gentlemen have been over this before—which were followed were 
* the rules which had been substantially adopted for the Nuremberg 
trials, and that is to say any evidence which had any probative value 
which the trier of facts might think should be admitted. 

Senator Batpwin. In other words, hearsay was admitted and its 
weight depended upon its credibility ¢ 

Mr. Stmpson. Yes; that was the system, and we didn’t question the 
system. It had been adopted, and that is quite another question. 

It is one that is debated at great length to this day, whether this is 
proper procedure. But that was the procedure agreed upon and fol- 
Jowed in the British, French, and American trials, as I understand it, 
and at Nuremberg. 

Senator Batpwrn. In other words, before these trials began there 
was a sort of code made up of rules of evidence and rules of procedures 
that death with this particular trial? 

Mr. Suveson. Yes. Colonel Chambers has a copy of it there. 

Senator Batpwin. I think that has been introduced in evidence. 

Mr. Cuampers. Yes. 

Senator Barpwin. It will be part of the record. This question 
asks you for a piece of expert testimony that maybe you might not 
feel competent to answer. 

Mr. Stupson. If it is expert, I am not competent. 

Senator Batpwin. Let me ask you this as a lawyer: Do you know 
whether or not in France and in Germany in the trial of cases they 
have different rules as to the admissibility of evidence than we have? 
In other words, in a French court and in a German court is hearsay 
testimony admissible? 

. Mr. Simpson. Senator, I wouldn’t be able to answer that. I have 
heard that it is, but what I have heard is of little value. 

Senator Batpwin. I think that is an important point here to deter- 
mine. I think we should look that question up. Of course, in an 
American court, as you well know, it is not. I would be interested in 
knowing whether or not they adopted any of the rules that pertain 
to the courts of the country of which these men were citizens. 

Mr. Suuprson. The rules were adopted as a compromise among the 
four powers at London as to how the Nuremberg trials were to pro- 
ceed, and finally these rules came out, whether good or bad, and they 
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have been followed. The regularity of. the proceedings, so far as 
rules of evidence were concerned, was accepted by us. 

. Senator Batpwin. I think that is one of the questions this committee 
his to decide in connection with its recommendation: Whether or not 
in a trial of this kind we should proceed by our own criminal code and 
procedure or whether we would be warranted in setting up rules of 
evidence and procedure different from what pertained in the civil 
courts of our own country, I think that is a very important thing for 
us to decide. 

Mr. Stuerson. You are eminently correct. 

. Senator Batpwin. Did you find, Judge Simpson, any deviation from 
ne rules laid down for procedure : as to evidence and procedure in this 
investigation and in the trials? Did. ‘you find. that the American 
personnel. who conducted the investigation and the prosecution devi- 
ated from the rules laid down for their guidance and, if so, could you 
tell us about that? 

“Mr. Sumpson. As I construed the record, the rules were followed 

; rather faithfully. There may have been some errors such as Senator 
McCarthy mentioned that were committed in admitting testimony. 

For instance, Colonel Rosenfeld’s ruling, which he and I is was 
in error. 

However, on the whole the courts tried their best, it semed to me to 
follow the rules laid down in the manual. 

‘Senator Barpwin. In your investigation what competent evidence 
did you find of beatings of the Malmedy prisoners ? 

_ Mr. Srmpson. I did not observe any. 

Senator Barpwrn. What evidence, if any, did you find of sHortenea 
rations and starvation and anything of that kind? 

Mx. Srmpson.. I found no. evidence of that. 

Senator Barpwin. What evidence did you find of men being put 
into so-called death cells and held there indefinitely ? 

Mr. Stimpson. They were kept in solitary confinement, and some of 
the cells where they were confined were known—and nobody seemed 
to explain the reason why they were known—as death cells. ‘That was 
before the trial and during the investigation. That did occur. 

_. Senator Barpwin. Did your investigation disclose the manner in 
which these confessions were obtained ? 

; Mr. Srupson. The mock-trial procedures were disclosed rather 
ull, 

Sensiee Batpwin. Could you describe them as you found it from 
your investigation ? 

Mr. Stmpson. The accused would be taken out of his solitary con- 
finement and a hood would be placed over his head before he left his 
cell and he would be led through the corridors necessary to get to the 
room where the interrogation would proceed. 

_ Upon his arrival there, the hood would be removed from his head. 
and here is what he would see. He would see a table covered with 
a black cloth and two candles on the table with a crucifix in between 
and the crucifix is the conventional method of administering the oath 
in judicial proceedings on the Contirient. 

Senator Batpwin. You say the crucifix i is the conventional method 
of administering the oath? 
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‘Mr. Srvpson. On the Continent. It is used instead of the Bible. 
Iti is a symbol of the sanctity of the oath being administered. 

Behind the table would be seated two or three men attired as Ameri- 
can Army officers, whether they were or not, ostensibly judges. 

On this side would be a man attired as an "Army officer, who would 
pose as prosecution counsel, and on the other side there would be a 
man ene as an American Army officer who would pose as the. defense 
counse 

The prosecution would reel out at the accused and the defense | 
counsel would come to his rescue, ostensibly. 

That sort of proceeding was carried along in an effort to get the 
accused to make an extra judicial statement which later would be 
used against him. If they couldn’t get the statement from the, ac- 
cused, they would tell him, “That is all at this time,” and they would 
lead him back to the cell with a hood placed back over his head. 

Senator Batpwin. In connection with those mock trials, was there 
evidence that came before you of beatings, physical abuse of any kind? 

Mr. Smupson. I found none. 

Senator Barpwin. Was there any evidence of men being ‘slapped ° 
in the face or were kneed in the groin or anything of that kind? 

Mr. Srueson. I found no evidence of that. 

. Senator Batpwin. Did you go to Schwabisch Hall? 

Mr. Simpson. No, I didn’t go to Schwabisch Hall. 

is Batpwin. What witnesses did you talk with about this 
tria 

Mr. Sutrson. There was such a host of them and I didn’t keep my 
notes as to their names. 

Senator Batpwin. You say there was a host of them. We have 
here attached to your report the names of 33 witnesses. 

Mr. Sueson. Yes. 
reser Batpwin. Which apparently includes officers in our own 

rm, 

Mes Surson. Yes. 

Senator Batpwin. Do you recall a Dr. Rudolf Ashenaiien? g 

Mr. Srueson. I don’t remember him individually. His name ap- 
pears there. We would listen to those people as long as they wanted 
to talk. We tried to give them all the time they required. 

Senator Barpwin. Here is a name of Dr. Eugen Leer and Dr. Ru- 
dolf Aschenauer and Lt. Col. John S. Dwinell, and Colonel Ellis ad- 
vises me that Dwinell and Leer were defense counsel. Do you remem- © 
ber talking to them? 

- Mr. Sumpson. Yes. Dr. Leer was a lawyer; apparently the German 
lawyers are called doctors. 

Senator McCarriy. These men, I understand, were not M. D.’s. 

Mr. Srupson. Yes, sir; that is right. 

Senator McCarruy. They were lawyers and in Germany you use 
the term “doctor” for a lawyer ? 

Mr. Suwpson. That is right. 

Senator Barpwin. There is a Dr. Ring and a Dr. Spoerlein who 
are listed. Do you recall whether they were physicians? 

Mr. Srupson. There may have been a doctor or two there. I do 
not remember offhand. 
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‘Senator Batpwirn. Then there appear the representatives of- the 
Evangelical Bishop of Wurms and they are Dr. Miseber Dr. Becker, 
and Dr. Tischer. ‘bo you remember that? 

: Mr. Smupson. Yes. 

- Senator BaLpwin. Also a Father Echardt. Could you tell us ‘who 
those witnesses were ? ; 

‘Mr. Srurrson. Those gentlemen, Dr. Weeber being the leader of the 
group, as‘ I remember it, those men were representing the Evangelical 
Bishop of Wurms and they appeared before us on one occasion a full 
afternoon and returned, I believe, for another interview together over 
this entire situation. 

' The burden of the claim which was made by: those gentlemen was 
’ not that. there was beating and abuse of the prisoners, but, in general 
it was that the war-crimes program was wrong.. That, in general, 
was the claim those gentlemen advanced, that it was inhumane for us 
to try these people for offenses on ex post facto proceedings and like © 
matters. 

Senator McCarruy. You are speaking now of the discussion of the 
Malmedy cases? 

Mr. Sruupson. They were talking about it and all the rest of the 
cases. They weren’t exercised especially about one. Malmedy. case. 
They didn’t claim it to be distinctive from the others. 

Senator McCarruy. Did they know. anything about the Malmedy 
case? Did they live near Schwabisch Hall? These bishops, ministers, 
and priests, did they know anything about the Malmedy trials? Did 
they claim to know anything about them ? 

Mr. Suurson. I don’t remember. 

Senator Batpwin. In whose behalf did they come ? 

Mr. Simpson. Both the Bishop of Wurms and the Catholic Bishop 
of Munich and Freising appeared, and they were very fair in their 
_ whole attitude. They were simply laying their side of the story 
before us, a legal and humane standpoint. 

Senator Barowin. I take it by that you mean they | were speaking 
in behalf of the accused ? 

Mr. Stuevson. Yes; that is ent: 

Senator Barpwin. Did they: make any claims of physical abuse or 
violence or anything of that kind ? 

Mr. Simpson. They did not. , 

Senator Barowin. I beg your pardon ? 

Mr. Simpson. They did not. ‘E will say that Dr. Weeber, as I re- 
member it, left me a copy of that affidavit by Dr. Knorr, and he left 
some other affidavits, and in some of them there may have been a’ 
claim of physical violence, but I listened to him particularly at length, 
and he in his written address to our commission didn’t advance any 
claim of violence. 

Senator Batpwin. What other witnesses did you examine that you 
could say—that is, what other witnesses from this particular group 
did you examine that you could say appeared in behalf of the de- 
fendants? 

Mr. Srweson. In the Malmedy a 
' Senator Barpwin. Yes. . 
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‘Mr. Stmpson. I don’t remember that any of these gentlemen ap- 
peared especially in that case, outside of Dr. Leer, and in his oral 
representations to us Dr. Leer did not claim that there were these 
beatings and abuses. He did claim these other irregularities I am 
talking about in general, and he claimed that the trial should have 
_ resulted in acquittal. an 

Dr. Leer is a very fine man, too. But my recollection is that he did 
not in his oral presentation state that there was beating or physical 
mistreatment of prisoners. 

Mr. Cuampers. There are two more questions that I would like to 
ask, Judge Simpson. ' 

In your report, it caused a little confusion, I believe, in the minds 
of some, and we find the language: 

We have found no general conspiracy to obtain evidence improperly. 

And there is one thing further: 


There was no general or systematic use of improper methods to secure prosecu- 
tion evidence for use at the trials. ; 

This report covers Malmedy and Dachau cases? 

Mr. Stupson. It covers 67 trials. 

Mr. Cuameers. This statement doesn’t mean there was no evidence 
in the Malmedy cases of general or systematic use of improper meth- 
ods, but rather that throughout your entire 67 cases there was no evi- 
dence of a pattern that would apply to all prosecutions? 

Mr. Simpson. You are correct. 

Mr. Cuameers. Was there a difference between the Malmedy cases 
and the other cases insofar as your findings were concerned ? ; 

Mr. Simpson. Yes, the Malmedy case was the third one tried. It 
was one of the first ones tried. I was personally gratified to find that 
the methods that were used in the Malmedy case did not appear to 
have been repeated. 

Mr. Cuampers. Sir, as a result of some of the information that has 

‘come out in connection with these cases, statements have been made 
involving the prosecution staff and various comments have been made 
that they should be exposed in the public process and prosecuted, and 
so on. 

You reviewed all the Malmedy cases or the great bulk of them. 
Did you find evidence to support that belief, that some of this prose- 
cution staff had gone so far that they should be charged and tried? 

Mr. Simpson. Not at all. 

Mr. Cuampers. Did you feel it necessary to call members of the 
prosecution staff before you to explain or defend the methods they 
had used ? 

Mr. Simpson. No. We wanted mostly to talk to defense counsel, 
although some members of the prosecution did come, and I know 
there is here listed Colonel Rosenfeld, the law member of that court. 
He appeared before us. 

Mr. Cuamvers. How about the prosecution staff that conducted the 
preliminary investigations at Schwabisch Hall? Did you have any 
of them before you? 

Mr. Simpson. None of them were here. Their testimony is, I sup- 
pose, before you in the Raymond commission investigation. 

Mr. Cuampers. That is correct. One other question. Perhaps you 
can answer this and clear up a point. 
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: Those confessions that were in the court records, were ee written 

in English or in German or both? Do you recall? 

Mr. Simpson. No, I wouldn’t be able to recall that. 

‘Mr. CHsaMBers. Thank you, sir. 

Senator Barpwin. Just one further question before we ask Sena- 
tor McCarthy to go ahead. 

In connection with these trials and the conduct of the investigation 
and the prosecution, did you question any of the men who had taken 
part in the prosecution and investigation ! 

Mr. Smmpson. They had a prosecution team and they had an investi- 
gating team. The testimony of the investigating team was available 
to us. They had already been interrogated by Colonel Raymond, 
Colonel Harbaugh, and Dr. Friedrich and, therefore, it was a -part 
of the archives that we considered in arriving at our conclusions. 

Senator BaLpwin. In other words, you examined their sworn testi- 
money on the records? 

Mr. Srmpson. Exactly.. 

’ Senator McCarrny. Judge, we seem to have had some confusion in 
the record about what cases you were talking about.. Looking at this 
_ list. of 82 syitnesses, do you know which of those witnesses knew 

anything about the Malmedy trials? 
Mr. Simpson. Colonel Dwinell. 
. Senator McCarruy. Did he tell you about these beatings? 

_ Mr. Stmeson. He told me he wasn’t able to find any substantiation 
as to the maltreatment of prisoners. .I asked him particularly. He 
said, “No, I can’t prove that.” 

Senator McCarray. Who made the claim? 

‘Mr. Srapson. Colonel Everett made-the claim. 

Senator McCarruy. A few minutes ago you said nobody had made 
that claim. 

Mr. Simpson. I didn’t intend to say that. 

Senator McCarray. You said the first you had heard was what was 
presented here today. 

Mr. Suupson. This was the first proof. of that that I-had heard, 
the testimony today. 

Senator MoCamnee: Who else in the group knew something about 
the Malmedy cases? _ , 

Mr. Stmpson. Dr. Leer. 

Senator McCarruy. He was one of the defense counsel ? 
. Mr. Srmpson. Yes; he was. 

Senator McCarruy. What did he tell you! 

Mr. Simpson: He didn’t claim there was any beatings of his clients. 

Senator McCartuy. What did he say was wrong? Did he tell you 
about the mock trials? 
- Mr. Simpson. Yes. 

Senator McCarruy. He told’ you s some of the’ men would be con- 

’ victed and sentenced to death, and after the death sentence had been. 
passed, that a rope would be put around the neck of the man and he 
thought he was going to hang, and then he was promised that if he 
signed a confession written in English, that he would not be hung, 
his sentence would be cut gone and his family would get their ration 
cards back? 

Mr. Suupson. No. 

Senator McCarruy. How much did he tell 5 you? 
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Mr. Simpson. The only proof about these mock trials I was able 
to find 

Senator McCarruy. I am speaking of Leer. 

Mr. Surson. Dr. Leer or anybody else—it is what I have told you 
before, the description of the mock trials as far as they went. Leer’s 
concern was mostly with the legal aspects of this thing. 

We didn’t have a right to try those men, according to him. They 
were only acting pursuant to superior orders and that ought to have - 
been a complete defense. Those were the things Dr. Leer talked about. 

Senator McCartuy. You had Dwinell and Leer who knew some- 
thing about the Malmedy cases. Were there any other witnesses be- 
sides Rosenfeld? . 

Mr. Simpson. After we came back to the United States, we invited 
Colonel Everett to come to see us, and we talked to him for approxi- 
mately half a day, or allowed him to talk.. . : 

Senator McCarruy. How about the ones you interviewed over 
there? What did they tell you about the beatings? 

Mr. Simpson. Senator, I didn’t find any proof over there of any 
beatings, and I looked for it. 

Senator McCarruy. I wonder if you would search your memory. 
I understand that Dwinell joined with Everett in making out the — 
affidavits and appeal—although I may be wrong on that—and that 
he does agree that all the things Everett says in his affidavit are true. 
This was before you were called to make the investigation. 

It is hard for me to believe when Dwinell came before you that he 
said Everett’s affidavits were not true. If you are sure, I would like 
to know. 

Mr. Stmprson. Senator, I always stand the risk of being mistaken. 
My recollection is that is what Dwinell told me. 

Senator McCarruy. If Dwinell comes in and says he told you there 

. were beatings and mock trials, you wouldn’t question his statements? 

Mr. Smmrson. No. He is a very honorable man. 

Senator McCarruy. Judge, you said you found no evidence of 
force being used to obtain confessions; is that correct ? 

Mr. Srmprson. Outside of the testimony that I have given. 

_ Senator McCartuy. You said you found no evidence of any physi- 
cal punishment, 

Mr. Smreson. I found no evidence of bludgeoning with clubs or 
with kicking in the genitals or that sort of thing. I think it was prob- 
ably physical punishment to keep those-men in solitary confinement, 
as they did, possibly and take blankets away from them and to con- 
duct them to these mock trials. I don’t condone that at all. 

Senator McCartuy. You are convinced that the blankets were taken 
away from these men prior to the time they confessed ? 

_ Mr. Srmpson. The evidence didn’t show whether it was before or 
after, but it was during the investigation. 

Senator McCarruy. During the interrogation ? 

Mr. Srmpson. Yes. 

Senator McCarruy. You say you fund no evidence of physical 
Deeiee like being kicked in the genitals and things like that; is that 
right ? 

Mr. Simpson. That is right. 

Senator McCartuy. Is that correct? 

Mr. Simpson. Yes. 
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venation McCartHy.’ You had. heard a lot.of reports. of that, hadn’t 
ou? 
‘ Mr. ‘Stmpson.. I hadn’t heard: a lot of reports, The extent of the 
claim that that had occurred I: believe was in. the application for writ. 
of habeas corpus and supporting papers. .. 

Senator McCarruy. And i in the dentist’s affidavit. 

“Mr. Sumupson, Yes.. | 

-Senator McCarruy. Let me ask you this: In view of the fact that 
you say the evidence was sufficient to convict them, I assume you are 
interested in knowing how that evidence was obtained. Can you 
today tell us the evidence was properly obtained in view of the fact that 

ou turned this over to Mr. Harbaugh to interview the dentist, he 
his not done that, the-dentist has not been interviewed. In view of that, 
can you ‘tell us at this time whether that claim is true or false? 

- Mr. Simpson..'The’ record of.the trial demonstrated to my satisfac- 
tion that these accused were there and that they were present when 
these American boys were being shot down, and there was some evi- 
dence to show they participated.init.. — 

* Senator, I agree with you that this record of tr jal doesn’t measure 
up to what I could wish the trial had been, I agree about that, but still 
I believe it does sufficiently demonstrate that these people were present 
and took a participating or consenting part in the matter. 

Senator McCarruy. Take John Jones, one of the defendants. We 
will take him for an example. . He is convicted on a number of things. 
No. 1, his own confession, obtained after a mock trial. No.2, by the 
written. statement, not the testimony,: but the. written statement filed, 
statements made by other men who also claimed they were subjected 
to these beatings, who also claimed they had a rope placed around 
their necks, as Mr. Bailey tells us, That is the sole testimony. Do . 
you follow me? 

Mr. Srueson. Yes. 

Senator McCarry. That is correct, tere it? Maybe I am going 
too fast. In some cases did you find that the only testimony against 
a defendant was his own confession plus the confession of other co- 
defendants that implicated him, no other testimony ? 

Mr. Stmrson. I believe that is right, Senator McCarthy, in one or 
more instances. I believe that is right. 

Senator McCarruy. I am sure it is. Let’s start from there. You 
say that evidence was sufficient to convince you they were guilty. . You 
and I, I assume, will agree that if the claim is made by Everett, if the 
story ‘told by Mr. Bailey, if those things are true—in other words, if 
they tortured those men enough, then we can’t place any weight what- 
soever upon those confessions, can we? 

In other words, there is a point beyond which the human body 
can’t stand punishment, a point at which it will sign any confession, 
Some men can stand more. That is the only difference. 

If the stories that Bailey tells are true, if the story Everett tells— 
and you say he is an honorable man, and I think he is one of the finest 
men I know, he has spent roughly 20 to 30 thousand dollars of his 
own money trying to bring about justice, and if the story he tells us 
is true, you have nothing whatsoever to base the conviction on. 

Mr. Simpson. I wouldn't go that far. The claims that Colonel 
Everett made, and he advanced them in good faith, were hearsay to 
him necessarily. 
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Senator McCartuy. Bailey’s wasn’t hearsay. 

Mr. Stmpson. That is the only direct evidence I have heard. 

Senator McCartuy. I wish you gentlemen had made this investi- 
gation and found it out before you rendered your report, but you have 
heard that direct evidence today. 

Mr. Stupson. Yes, sir. 

Senator McCarruy. Mr. Bailey is not being paid to come here and 
testify. He is a court reporter and volunteered this. J take it we | 
agree that some men were sentenced to death, their conviction was 
based upon their own confessions and upon the confessions of the co- 
conspirators. 

Let’s take one of those cases. You say there is enough evidence to 
uphold the conviction. Let’s say we have got—and the number isn’t 
important—we have got the man’s own confession. Allright. If he 
is subjected to a mock trial and tortured enough, he will sign that. 
You and I would. The testimony has been that the confessions were 
written over and over, five or six times until this man Perl was satisfied 
with the statement. It was taken back to the boy, and he signed it. 
Tf that is true, he was tortured, and his confession 1s worth nothing; i is 
that right? 

Mr. Stmweson. The value of the confession would certainly, be greatly 
weakened. 

Senator McCarruy. Let’s put it this way: If he is tortured enough, 
he will sign the same confession whether he is guilty or innocent. 

Mr, Simpson. That is conceivable. 

Senator McCarruy. And you as a judge wouldn’t under any cir- 
cumstances convict him upon that confession. 

Mr. Srueson. Not that alone. 

Senator McCarruy. Let’s take a man, No. 2, another codefendant. 
He is also subjected to the same thing, having a rope put around his 
neck, told he is to be hung, having had his teeth knocked out, ifthe 
dentist’s affidavit was true, and apparently the Army thought it was 
true. The Army’s report lists that asa fact. I assume if they thought 
that report was not true, they would have investigated that. We 
have that. 

There is the case of the mock trial, the mock hanging, the kicking 
out of the teeth, and he is tortured enough. So he signs a confession 
and implicates your original man. Would you consider that con- 
fession worth anything? 

Senator Batpwrn. Just a minute before you answer that, Judge 
Simpson. 

Senator McCartuy. This judge is competent to answer the question. 

Senator Batpwin. I think right there for the benefit of the record 
it ought to be pointed. out that ‘the testimony, as I recall it, that Mr. 
Bailey gave on his point was not what he had seen himself but what 
he claims Steiner had said or Perl had said that they had done. Isn’t 
ee correct, Senator? I don’t recall that Bailey witnessed any such 
things. 

Senator McCarruy. Bailey stated the chief investigator by the 
name of Steiner came in and bragged about the way he got a confes- 
sion, told that they had marched this man up some steps, told him he 
was on a scaffold, put a rope around his neck, threw it over a beam, 
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There i is-no doubt about that. , 

Senator Batowin. That is Bailey’s statement of what he claims to 
have heard Steiner say he claimed to have done. 

Senator McCarruy: Let’s assume in addition to these things that 
they were kneed in the genitals—in other words, kicked in the genitals 
with your knee, to the end that he signed a confession implicating 
No. 1.- Under your rules of evidence that would be admissible. That 
is, the rules being followed there. 

Would you say that would have any probative value at all? 

_- Mr. Suueson. It wouldn’t have much, Senator, I would say. 

» Senator McCarruy. Let me ask you this: A man would sign the 
same thing regardless of whether he was guilty or innocent, wouldn’t 
he, except some men would stand more? I am trying to oet things 
that men with common sense would agree to. 

Mr. Stupeson. As you say, the things speak for themselves. They 
are obvious truisms. 

. Senator McCarry. That being true, how can you come back here 
and tellus that the evidence is sufficient to uphold a conviction? In 
your-court ‘you would certainly throw it out. 

Mr. Simpson. The record demonstrates. to my satisfaction that. 
those accused were at-the crossroads and participated in the massacre 
of those surrendered prisoners of war. ~ 

Senator McCarruy. By the confessions? 

Mr. Simeson. Yes; their confessions corroborated by extrajudicial 
statements of other accused. | 
_ Senator McCarruy. Let’s get that. -We are asking about the con- 
fessions and we have the records’ here, speaking of those records in 
which you had a'conviction based upon the confession of No. 1 plus 
the confessions of Nos. 2, 8, and 4 that have implicated No. 1. : 

Now, if all: those confessions are obtained with the same amount of 
duress,‘the same amount of beating, the same amount of kneeing, 
same kind of mock trials, the same “kind of hanging, if they are all 
obtained in the same way, you can’t corroborate one bad piece of 
evidence with another bad piece of evidence, can you? 

‘Mr. Suupson. Yes. 

_ Senator McCarruy. You can? 

Mr. Srupson. I agree that in the case you suppose, of course, it is 
one where there ought not. to be a conviction, but we didn’t find evi- 
dence of those matters which you suppose in your hypothetical ques- 
tion. . -. 
“Senator McCartuy. Let’s see where you went for your evidence. 
Did you see any of the other Malmedy defendants? 

Mr. Simpson. No, we did not. 

Senator McCarruy. You never saw a single one? © 

Mr. Simpson. No. . 

Senator McCarrsy. You never saw the doctor that treated them?. 

Mr. Simpson. Didn’t any doctor treat them, except I saw shortly 
before we left this note, unsigned, a copy of.an affidavit of this den- 
tist, Dr. Knorr. 
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Senator McCarruy. So that you never made it a point to see the 
doctor that visited the prisoners, never made it a point to see the dentist 
that visited the place, never saw any one of the defendants, that is 
correct, isn’t it? 

Mr. Sturson. That is right. 

Senator McCarruy. And you tell us here there is no evidence of 
beating, If I testified to that in your court, would you allow it to 
stand ? 

Mr. Srmeson. Of course, if we had seen those accused, they would 
every one have sworn they were beaten to death. It is human nature, 
of course, when they have got a death sentence pending, that they will 

_resort to every expedient to escape execution. It would have done no 
good to hear those people try to get out from under the sentences 
which had been imposed. This affidavit of Dr. Knorr was a very 
unsatisfactory affair, and I repeat that we did not have time to look 
into it before we left. He said he didn’t know the names of any of 
the people he treated. He said jaws were broken and teeth knocked 
out. Colonel Everett, and Colonel Dwinell never claimed they saw 
people with broken jaws and teeth knocked out. Neither one of them. 
This Dr. Knorr said he was told not to ask the names of these people, 
that there was a design on the part of the American‘officers'for him 
not to find out who they were. 

But in general the affidavit didn’t comport or agree with the other 
inquiries we had made or the claims that those representing these ac- 
cused had been advancing. 

Senator McCarruy. You knéw it was claimed that these men sen- 
tenced to death were crippled for life because they had been kicked . 
in the genitals. Didn’t you think it was important to send a doctor 
to examine two or three of those men ? 

Mr. Stupson. I suppose I saw it and forgot it, since you say it is 
there. I never saw a claim that a man had been injured for life 
because of a blow in the genitals, 

Senator McCarrHy. “Didn't you read over Colonel Everett’s 
affidavit? 

Mr. Simpson. Is it in his affidavit? 

Senator McCarruy. It is in these documents, I would say, 10 or 
15 times in the documents supporting Everett’s application. I do 
wish you would look these over and discover what you have overlooked. 

Mr. Simpson. I accept your statement that it is in there, if it is. 

Senator McCarruy. I would like to have you see it. 

Let me ask you this: This is not from the book itself, I do not have 
the book, this 1s from one of your lawyers in Dallas, Tex., who sent me 
excerpts from Regulations for the Trial of War Crimes and, as I say, 
T haven’t had a chance to verify whether this is a correct copy or not, 
although I assume it is: 

Any document purporting to have been signed or issued officially by any mem- 
ber of any allied or enemy force or by any official or agency of any allied, neutral, 
or enemy government shall be admissible as evidence without any proof of either 
the issuance or of the signature thereof. 

What do you think about that? 

Mr. Srupson. I don’t know about that, Senator. I never heard of 
that before. 

Senator McCartny. Forgetting for the time being the Malmedy 

- cases, don’t you think that is a fantastic rule of evidence, that if a 
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document is purported to have been issued by.somebody, you didn’t 
prove it was issuéd, you didn’t prove it was signed, you introduced 
it In evidence to prove the facts in the document. 

:.Mr. Srmeson. The rules of evidence certainly didn’t comport with 
our conventional views of admissibility in the: United States. 

. Senator McCarruy. In view of the fact that this was an American 
court under American Military Government, don’t you think we should 
follow our rules? , 

Mr. Srupson. No, I don’t. Pe am, fe 
' Senator McCarruy. Instead of following French rules or Hitler’s 
rules, the rules we condemn, instead of following Hitler’s rules, bring- 
ing our idea of justice down to his level, we should try to bring it up 
to the level we have found has been effective, having brought it down 
from the old English law, found it to be adequate protection for de- 
fendant and society. Is my question too involved? Should we adopt 
Hitler’s rules of evidence or follow our own? ° 
- Mr. Srmpson. We shouldn’t adopt anything Hitler did. You ask 
me.a political question, I believe, that can best be answered in a polit- 
ical forum. It is true, Senator, that many authorities, including 
Wigmore On Evidence, thought that. hearsay ought to be admitted. 

Senator McCarry (reading): 

Any diary, letter, or other document may be received in evidence as to the 
facts stated. , : 

Is that one of the German rules of evidence? 

Mr. Stmeson. I don’t know. : 

Senator Batpwin. Read it again. 

Senator McCarruy (reading) : 

Any diary, letter, or other document may be received in evidence as to the 
facts therein stated. 7 ts 
- Do you think you should sentence a man to death under that? 

Mr. Srmpson. I see no reason not to let it in, myself, for whatever 
it is worth. : 

Senator McCartuy. In other words, you think that is a proper 
rule of evidence ? 

Mr. Sisrpson. Under the procedures that obtained there and the 
necessities of the case, I don’t see any harm in admitting that for 
whatever the trier of facts thought it was worth. 

. Senator McCarruy (reading): 
“ Translation of any document will be presumed to be a correct translation 
until the contrary is shown. — 

In other words, you don’t have to prove a translation was correct 
to be used as evidence. Do you think that is a sound rule of evidence? 
_ Mr. Sumpson. I don’t know that I would go for that, but I suppose 
it wouldn’t result in many abuses. : 

_ Senator, you are asking me a good many political questions now 
that have to do with those procedures that were settled in the Four- 
Power Conference in London and later set as procedures for the 
British, French, and Americans. who followed them, and I leave it 
to the wisdom of you gentlemen here as to what to recommend in that 
respect. ee 
’ I generally thought that the proceedings were fair, but I might be 
mistaken about it. It is a matter I am glad you gentlemen are looking 
into. zo 
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Senator MoCarruy. Judge, if you don’t ‘want to answer any of 
these, it is all right, but you are here to testify, and one of the functions 
of this subcommittee is to decide what charges are to be made. One 
of the things we have asked the American Bar Association to do is to 
make a complete review of the rules of evidence. 

I don’t know that the four powers adopted these rules of evidence. 
I don’t think that is true. But let’s assume they have. These are 
American courts, American prestige to a great extent depends on the . 
way we mete out justice. 

I am asking you whether or not you as a judge think there is any 
justification for our abandoning our rules of’ procedure in criminal 
cases and adopting what you say are the rules of the country—in 
other words, Germany, the rules that Hitler had. That is not a polit- 
ical question, It is something we must decide. We must make a 
recommendation on it. You are a Supreme Court Justice. I would 
like to have your thought on that. , 

Mr. Stmpson. I wouldn’t say to my knowledge the procedures fol- 
lowed at Dachau were according to Hitler’s rules of evidence. The 
rules were that any evidence with any probative force was admitted 
and its weight was to be appraised by the trier of the facts, and if 
worth nothing, rejected, and if worth something, accepted. 

Senator McCarruy. Let me go back to this question again. Do you 
recall the ruling of Rosenfeld? 

Mr. Sumeson. Yes. 

Senator McCartuy. When you were reviewing the record of the 
cases, did you know that Rosenfeld had ruled that it was improper 
to inquire from the witnesses as to the circumstances under which the 
statements and confessions were obtained ? 

Mr. Smueson. I knew of the ruling. 

Senator McCarruy. You knew at the time of the review that the 
defense counsel could not prove how the statements and how the con- 
. fessions were obtained. 

Mr. Simpson. I knew his right of cross-examination had been limited 
by that ruling. 

Senator McCarruy. Don’t start hedging on me. I am trying to get 
the facts. : 

' Mr. Stueson. He could have proven it by putting his own clients 
on the stand. 

Senator McCarruy. Now, Judge, a man is in a cell alone at night, 
and the confession is obtained. There is no one there except the prose- 
cution. You say he can put his own clients on the stand. His own 
enenu is in solitary two floors away. How can he put him on the 
stand ? 

Mr. Suveson. The accused were sitting in the courtroom. 

Senator McCarruy. He was to prove the facts and circumstances 
under which the statement is obtained. 

Mr. Simpson. That is right. 

Senator McCarruy. According to the evidence, many of them were 
obtained in a dark room at night during or after a mock trial. Defense 
counsel had not yet been appointed, they were not there, the defendant 
himself was not there, the only man who was there was his co-defend- 
ant, and now a witness against him, only he and the prosecution staff. 
. Now, you say he can prove how that confession was obtained by 
putting his own client on the stand. 
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"Mr. Sumpsony Yess: 0: a 

-- Senator McCarruy. I call to your attention that his own client is 
three cells away when it happened. There is no way he has of know- 
ing. The only way he can prove that is either by calling the prosecu- 
tion and making them admit something which they obviously won’t 
admit or by asking this man who has made the statement—that he 
tried to do and Rosenfeld, the law member of the court, said, “You 
can’t do that.” 

- Now, I ask you: Is there any other way he can prove it, Judge? ~ 

Mr. Simpson. I misapprehended your question. 

Senator McCartuy. I am sure you did. _ 

Mr. Suueson. I thought you were talking about.the confessions the 
accused themeslves made. _We have a rule in some jurisdictions in 
this country, it is true in Texas ; 

' Senator McCartuy. Will you stick to my question, please. 
' Mr. Simpson. Yes. 

Senator McCarruy. You understand the question. First you didn’t, 
but now you: do. Now, you know under the ruling of Rosenfeld the 
defense counsel could not question what you call the corroborating 
statements because when he tried to question the witness, Rosenfeld 
said, “You can’t ask him about that and I won’t warn you again.” — 
‘In other words, he said don’t try it again. 

Now, did you know that at the time you examined the case? 

Mr. Suurson. I knew of the ruling, yes. 

Senator McCartuy. You knew of that? 

Mr. Simpson. Yes. ne ar ve A 

Senator McCarruy. Let me ask you this: Then you had no way of 
knowing and.you knew the defendant had no way of letting you know 
whether those statements were gotten by physical punishment, duress, 
ne trials, or what have you.. Doesn’t that follow as night follows 

ay ; es 
- Mr. Stueson. You, of course, have a situation where the Court er- 
roneously limited that cross-examination, and I suppose you couldn’t 
test the circumstances under which the statement was taken. 

Senator McCartuy. You and I agree that the court was in error. 

' Mr. Srareson. Yes. 

. Senator McCarruy. We agree that the court should have let the 
defendant show in what way these statements were obtained. 

Mr, Srareson. Yes. : 

’ Senator McCartuy. Am I not right in this: That the court was so 
grieviously in error that none of us can tell whether they are guilty or 
mnocent men. © . 

' Mr. Suaeson. My recollection is that each of those accused, maybe 
with the exception of Peiper or one-or two others, made confessions. 
Now, of course, you could prove by your accused himself if the con- 
fession was obtained improperly, what the facts were. 
- _ Senator McCarruy. If I can point out to you in the record where 

Rosenfeld would not let the accused testify as to the details of the 
physical punishment, the extent of it, if I can show you that in the 
record, then would you say that none of those convictions should stand? — 
‘. Mr. Srrpson. No, sir, I won’t-go that far. I will go back to what I 
said: That a bird’s-eye view of the entire panorama of this thing, 
viewing the entire record, convinced me personally that the record 
sufficiently manifested the guilt of these accused. oe 
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Senator McCarruy. That is the last question, Mr. Chairman. I 
might say if this were being tried before me in court and the witness 
testified to me that he found the evidence sufficient to uphold a con- 
viction, but that he didn’t. know how the evidence was obtained, he 
- knew that the court ruled that the defendant could not show how it 
was obtained, he knew the court ruled that the accused could not. show 
how much physical punishment was.administered in order to get his 
confession, if a witness testified that way before my court, I would . 
ere all of his testimony as being of absolutely no value whatsoever— 
period. 

Senator Barpwrn. Are you all through? 

Senator McCarruy. Yes. 

Senator Batpwin. Mr. Chambers just advises me that an examina- 
tion of Colonel Everett’s affidavit, which was filed in the Supreme 
Court and which was the one which was referred to here, apparently © 
shows no claim that there was any number of men or any at all who 
were damaged or injured in private parts as the results of the conduct 
of the investigators for the prosecution. Is that correct? We can 
examine that further. 

Mr. Simpson. The record will show and my recollection might be 
wrong and the Senator’s might be wrong. 

Senator McCarry. Just so we don’t get Colonel Chambers or 
anyone else in a misstatement, the affidavits filed by Colonel Everett 
and supporting documents set forth very definitely the physical vio- 
lence used in order to get confessions. 

Mr. Caampers. That is correct. 

Senator McCarruy. Let’s not distort the record. 

Senator Batpwin. The affidavits of the accused themselves—that is, 
the German soldiers, the SS troopers. ; 

Senator McCarruy. Mr. Chairman, the point is that Judge Simp- 
son and Judge Van Roden at the time they went to Europe to make 
this investigation knew that Everett was applying to the Supreme 
Court to have that conviction set aside because of the identical type 
of beatings that Bailey described here this morning, and that is in the 
supporting documents, there is no doubt about it, and I will be glad to 
sit down with Colonel Chambers and show it to him and mark it, and 
I intend to do that and ask him to come back the next day and read 
into the record this particular evidence. 

Mr. Cuameers. Mr. Chairman, the point that I took a look at this 
record, as did Senator McCarthy’s counsel, it was to resolve the point 
that seemed to be in issue between Judge Simpson and Senator Mc- 
Carthy in which Judge Simpson said he did not recall having seen 
a charge of 189 or some such number of people being ruined for life 
by being kicked in the testicles. 

In an effort to clarify that particular point, T have checked through 
here and it is not in the record, and I believe Mr. McCarthy’s counsel 
will concur in that. 

Senator McCarruy. All but 2 out of 139. I don’t claim that iden- 
tical statement was in the record. I say Colonel Everett’s affidavit, I 
saw it there, and there is no question about the fact that Colonel 
Everett’s affidavit sets forth in detail the physical beatings and the 
type of punishment used in order to get the confessions. 

Mr. Cuameers.. That is correct. 

Senator McCarruy. Good. 
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- :; Mo: ®nampers.: Colonel Everett’s petition before the Supreme Court 
alleged: many different types ‘of. pressures, among. which were beat- 
ings, brutality, mock trials, and things of that kind. ; 

Senator MéCartruy. Teeth-being kicked out, genitals being ruined, 
it is all in. the affidavits. wae ey, . 
» Mr. Cuampers. There is nothing on the latter point. That is the 
point I am:trying to make. - at SR eh ; 
.- Senator Batpwin. For the benefit of the record, and we can check 
this later, but as I understand it, Colonel Everett’s petition to the Su- 
preme Court of the United States was based upon affidavits which ac- 
companied the petition, and these affidavits were all affidavits of the 
SS troopers who had been convicted, alleging these different, atrocities 
so claimed. . Is that correct, Judge? - 
1 Mp.-Sincpson.. That is my- recollection. See. 

Senator Baxpwin. And they were not supported by any other 
elaims other than the statements of the accused themselves ? : 
- Mr: Suurson. That is my recollection. 

Senator McCartuy. Judge, why do you say—you just got through 
ae us the dentist’s affidavit was not supported by any other evi- 

ence. fa 

Senator Barpwin. I don’t understand that Dr. Knorr’s letter was 
attached. We are talking about the petition filed in the Supreme 
Court. I don’t understand that Dr. Knorr’s letter was part of that 
document. 

Senator McCarry. I think you are right. 

Senator Batpwin. Were you all finished ? 

Senator McCarruy. Very much so. 

Senator Batpwin. Let me ask you this series of questions, Judge: 
I should judge from what I have heard of this case so far that there 
is no question whatever but that a number of our troops, artillery 
men, on their way to St. Vith and after crossing the so-called Mal- 

' msedy crossroads, were put down by heavy gunfire which came from 

German troops, SS troops, and that the gunfire was so heavy that 

these men. were forced out of their vehicles to the side of the road and 

some of them took refuge in nearby farmhouses, that they were over- 
whelmed by the force of the advance of the Germany Army, sur- 
rounded and captured as prisoners, either gave up or threw away 
their weapons, and were herded up on the road with their arms above 
their heads, and then Jed into a field nearby the road and that while they 
stood there in that field, as one. witness testified here today, some 15 
feet, away these tanks were drawn up and at a signal given by an 
officer standing in one of the tanks or one of the vehicles and firing 
his revolver or pistol at these men who were standing there with 
their hands over their heads, these tanks immediately opened gun- 
fire on these prisoners. | & 

. Is that your recollection of the major details of this? 

Mr. Smueson. In general ;.yes. 

Senator Baupwin. Now, of course, the question immediately pre- 
sents itself: Who were these Germans that did this? That is, gen- 
erally, they were SS troopers. Are you convinced from an examina- 
tion of the record that the men that were convicted at Dachau in 
connection: with the Malmedy affair. were actually present and par-. 
ticipated in one way or another in this affair? 

Mr. Simpson. That is my conviction. 
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' Senator Batpwin. That is, everyone who was convicted was present 
at Malmedy crossroads and participated i im Ohe way or another i in this 
massacre ? 

Mr. Simson. All of these 12 who were sentenced to death. 

Senator Batpwin. All of these 12 who were sentenced to death. 

' Now, let me ask you a question. Of course, the legal question posed is 
whether or not that is murder or whether or not it is an act of war 
within the rules of warfare and within the rules of humanity, if there 
can be such a thing in connection with war. That is another legal 
question, isn’t it? 

Mr. Simpson. Yes. 

Senator Batpwin. You found nothing i in the record to indicate that 
these men were not present and participated i in this affair? 

Mr. Suupson. I think they were there and I think they took part in 
the massacre. 

Senator Batpwin. So if in Texas a man was to drive up in an auto- 
mobile with an. accomplice in his automobile and was to go into a 
gasoline station and hold up that gasoline station attendant ‘and if in 
the process of that hold-up a shooting occurred, the gasoline station 
attendant, was killed in that shooting, what, if any, crime would be in 
the State of Texas? 

Mr. Simpson. Well, both are principals and equally guilty. 

Senator BaLDwin. In other words, the man who went in and fired 
and shot and killed the attendant would be guilty of murder, would he? 

Mr. Srmpson. Yes. ; 

Senator Banpwin. Would the man who sat out in the automobile 
and didn’t participate in any way in the shooting, but maybe helped 
with the get-away, what would be his er ime? 

Mr. Simpson. He is a principal and equally guilty of murder. 

Senator Batpwin. So that in this particular Malmedy thing what 
we are concerned with here is there isn’t much question but what these 
12 men were there, you are convinced of that? 

Mr. Sumpson. That is my conviction. 

Senator Batpwin. The question we have to decide is whether or not 
_ in proving that they were there we used the proper processes and pro- 

cedures in justice and in fairness to prove those facts. 

Mr. Stmeson. I take it that is true. 

Senator Batpwin. Would you say from your examination of the 
record whether or not the evidence was competent evidence? Would 
you say it was competent: evidence, first, under the rules for the pro- 
ceedings as laid down by the convention that set up these trials? Would 
you say that the evidence from your examination of the record was 
competent to prove they were there and participated ? 

Mr. Suurson. It was competent for the rules obtaining for the trials. 

Senator Barpwin. Would you say it was competent under what you 
know as a lawyer as generally accepted rules pertaining to criminal 
trials in the United States? 

Mr. Suupson. No, it was not. 

' Senator Batpwin. It was not. 

Mr. Stuprson. No. Isay that is generally true. I think I could pick 
out perhaps one or more of those accused who were convicted upon 
evidence which we would call competent, but for the most part, those 
people were convicted upon evidence which would not support a con- 
viction in this country. 
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Senator Batpwin. But it would under the rules laid down for the 
trial of the cases? 

Mr. Srmpson. That is right. 

Senator Batpwin. That is a very important question to this com- 
mittee. , ; 

Senator McCarruy. It is very important. 

Judge, do I understand you to say that the hypothetical situation 
which Senator Baldwin just recited to you about the gasoline station 
in Texas, that it would be analogous to the situation at the crossroads 
of Malmedy ? 

’ Mr. Smueson. In general outline. It isn’t, of course—obviously, it 
isn’t exactly analogous. 

' Senator McCarruy. Let’s say Private Jones is with Peiper’s troops, 
and let us say Peiper orders his troops to kill an American boy. Pri- 
vate Jones doesn’t fire a shot, won’t kill anybody. The mere fact 
that he is there doesn’t make him:a party, does it? 

Mr. Stmrson. He is a consenting party. 

Senator McCartuy. Have you ever been in the Army? Is it your 
thought that you are a consenting party when your commanding 
officer orders you to go down wroad? - 

Mr. Stmpson. I don’t catch your point. 

Senator McCarruy. Do you mean to tell me in reviewing that record 
that you were of the opinion that if a private was present with the 
troops that day but took no part whatsoever in the shooting, that he 
would be equally guilty with the man who pulled the trigger? 

Mr. Stupson. I didn’t say that. I don’t think so. 

' Senator McCarruy. You say he is there, he is a consenting party. 

Mr. Smupson. He must participate in it. He must either shoot or 
urge others to shoot or abet in the shooting. He must actively partici- 
pate in the act. , 

Senator McCartruy. One other question. You said that all of the 
men who were convicted were present participating. I asume you 
didn’t mean that, because there were three generals that were convicted 
who were not there. ; 

Mr. Smmpson. J am talking about these 12 death penalties. 

Senator McCarruy. Some were sentenced to life imprisonment, were 
they not? : , 

Mr. Smupson. We didn’t review them with particularity. 

Senator McCarruy. Some of the 12, as I understand it, and I may 
be wrong, were down as low as the rank of private. At least, they 
were not commissioned officers. 

Mr. Simpson. Some were enlisted men. 

Senator McCarrny. You convicted three generals—I say “you,”. 
but I mean the American military government convicted three gen- 
erals because they issued the order to kill these Americans. 

The generals who issued the order to kill the Americans, I am not 
‘Saying they did, but that is the conviction, so the court had to find 
they issued the orders, and those generals got a lighter sentence, as I 
understand the record, than any one of the privates who were ordered 
to go out and do the shooting. 
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Do you consider that to be a good brand of American justice? Keep- 
ing in mind that if some privates didn’t follow the general’s orders, 
they would have been court-martialed and most likely shot themselves.. 
- Mr. Suaeson. I would say the generals got too little and the privates 
got about what was coming to them. I don’t want to say whether 
that is a good brand of American justice, if you will excuse me. | 

Senator McCartuy. Let me ask you this: Do you think it is just, 
Judge, even by the farthest stretch of the imagination, to say to a | 
general who has told a private to go out and shoot an American boy, 
to say to him, “You get 10 years,” and say to the private who went out 
and did the shooting, “You must. hang”? Is that even an approxi- 
mation of justice? 

Mr. Simpson. I will agree theré is quite an inequality there, and I 
wouldn’t myself vote for that disparity of sentence. I would give the 
general as much as I give the private. 

Senator McCartuy. No further questions, 

Senator Batpwin. The one question I had in mind that I didn’t ask 
you, unless I may have asked it of you before, was this: From a review 
of all the records and an examination of all these witnesses, were vou 
convinced in your own mind that the men for whom you recommended 
’ that death sentences be imposed were actually present and took part 
in the proceedings and that there was competent evidence upon which 
to establish their guilt ? 

Mr. Simpson. Now, Senator, we didn’t recommend that any of these 
death sentences be imposed. We recommended that all 12 death 
sentences be commuted because for the reasons stated in our report 
here, and I will say for the added reason that we were not satisfied 
with the regularity of those pretrial investigations and didn’t want 
to see anybody hung in a proceeding which had that particular 
blemish. 

Senator Batpwin. As I remembered, you said before you felt that 
on the testimony and on the record these men were guilty, but that 
there was a question in your mind as to whether or not the evidence 
against the men had been procured in such a way that it warranted 
the lightening of their sentences. ' 

. Mr. Suweson. That is correct. 

Senator Batpwin. But you felt convinced in your own mind from 
reading the record that they were guilty. _ 

Mr. Smprson. That is correct, Senator. : 

. Senator Baupwin. I think that is all. Are there any further 
questions? 

Senator McCarrny. But that no American court could find them 
guilty under American rules of evidence? 

Mr. Sumpson. That is true for the most of them. There may be one 
or two. 

Senator McCarruy. If the conviction came to your court in Texas 
on. appeal, you would have to set the conviction aside? 

Mr. Stmpson. There would probably be a remand for a new trial. 

Senator Batpwin. Not to carry this thing out indefinitely, but this 
is really the nub of one part of this proceeding, but you did come to 
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the conclusion that under the rules that were laid down for the con- 
duct of the prosecution in the trial, there was competent evidence 
under those rules to find them guilty ? 

Mr. Simpson. Clearly I was of that view. 

Senator Batpwin. Thank you very much, sir. 

Do we need Judge Simpson any further? 

Senator McCarrry. I don’t think so. 

Senator Batpwin. Thank you very much, Judge Simpson. 

We will adjourn until Monday morning at 10 o’clock. 

(Whereupon, at 4:40 p. m., the subcommittee adjourned, to recon- 
vene at 10 a. m., Monday, May 2, 1949 in the same room.) 
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WEDNESDAY, MAY 4, 1949 


‘Unrrep Sratzs Senate, 
SUBCOMMITTEE OF THE ComMITTEE ON ARMED SERVICES, 
Washington, D.C. 


The subcommittee met, pursuant to adjournment, at 10:15 a. m., in 
room 212 Senate Office Building, Senator Lester C. Hunt, presiding. 

Present: Senators Hunt and Baldwin. 

Also present: Senator Joseph R. McCarthy; J. M. Chambers, of the 
committee staff. ; 

Senator Hunt. The hearing will come to order. 

Judge Van Roden, will you kindly stand and be sworn ? 

Do you swear that the testimony you are going to give in the matter 
now in question shall be the truth, the whole truth, and nothing but 
the truth, to the best of your knowledge, information, and belief, so 
help you God ? poe 

nage Van Roven. I do. 
. Senator McCarruy. Before there is any testimony, there is a matter 
which has come to my attention which I think this committee should 
go into, and I believe it is of tremendous importance. 

On the 14th of April of this year Baron Von Weisszacker, who was 
the former state secretary under Hitler, was sentenced to 7 years by 
the Nuremburg court. I have not seen the record in the case, but I have 
been following newspaper reports carefully to see what would be done 
in this case. OO 
_ Apparently the evidence is all uncontradicted, there is no question 
about it. It was to the effect that this was the most valuable under- 
cover man which the Allies had in Germany, starting in 1936. The 
evidence is undisputed that he notified Britain before the invasion of 
Poland, that he kept Neville Henderson informed at all times of the 
negotiations prior to the signing of the Soviet-Hitler Pact. The 
primate of Norway who is the protestant bishop in Norway, testified 
he he was notified by Von Weisszacker prior to the invasion of 

orway. 

-. [know the Chair will recall that the primate of Norway was one of 
the leaders of the opposition to Hitler in Norway. 

So that we have here a man who was our principal undercover man. 
The court apparently—and, as I have said, I have not seen the record 
‘or the decision, but from the newspaper records, the court apparently 
was firmly convinced—they could not have been otherwise—that this 
man was the principal undercover man we had in Germany. There 
was no doubt about that at all. | 

However, in the process of getting information for us and in the 
process of getting this information and passing it on to us, he had to 
: i 223 


ef 
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be friendly with some of the Nazis and that, therefore, he should get 7 
ears. 

2 Now, I cannot conceive of anything quite as imbecilic as that 
attitude they have had. It will do tremendous damage. It is in effect 
a notification to any persons who might be of assistance to us in Russia 
at this time that if they were to act as undercover men for us in Russia, 
that after any hostilities ceased, if they escaped the Russian OGPU, as 
Baron Weisszacker escaped the German Gestapo, we would see that - 
they, were punished. use 

I think this committee should see what type of morons—and I use 
that term advisedly—are running the military court over there. There 
is something completely beyond conception, and I Would like to ask 
the Chair to go into that matter, and in effect notify the world at this 
time that the American people are not in approval of this complete 
imbecility in that area. 

Senator Batpwin. May I say this for the benefit of the record? I 

- asked Senator Hunt to act as chairman today because it was planned 
to call Major Dwight Fanton as a witness, and I thought that it would 
be better, certainly, if I were not in the chair at the time, because I 
do not want to have it appear in any way that I am at all partial in 
this whole situation; and so I have asked Senator Hunt, and he has 
kindly consented to take the chair. ; 

So far as the matter that you have mentioned is concerned, I think 
the best thing for us to do would be for the subcommittee to consult 
about it and then decide whether or not we ought.to go into that phase 
of it, because the resolution under which the matter was referred to 
this subcommittee certainly is not broad enough to cover that par- 
ticular situation. 

Senator McCarruy. I believe the Armed Services Committee cer- 
tainly would have jurisdiction to.go into that, since it is a matter 
being conducted by the military government. 

Senator Batpwin. I think it would be something the. subcommittee 
ought to consult about and maybe ask the main committee, because our 
instructions run to the extent only of going into the Malmedy matter. 

Is that the way you recall it? 

Senator Hunt. That is the purport of the resolution and also that 

_ isthe instruction we received from the full committee. Most certainly, 

Tam sure, the subcommittee, Senator, would have no objection to con- 
sidering your request and then presenting it to the full committee. 

Senator McCarruy. I am inclined to think the Central Intelligence 
Agency must be very much disturbed about this activity on the part 
of the Army in that area. It is so completely brainless, no reason for 
it at all, the activities over there. If they keep this up, they will make 
it absolutely impossible for us to have any kind of intelligence in the 
prospective opposition of other nations, potential enemies. 

If we have an undercover man who has done an outstanding job 
for us, unquestionably he has, and we proceed when he has escaped 
Hitler’s Gestapo, we give him 7 years because he had to be friendly 
with the Nazis to get this information—if we do that we will be serving 
warning on any potential undercover man in Russia or any potential 
enemy. 

T personally would like to have this committee, or if not this com- 
mittee, at least bring back this court so we can see what type of men 
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are doing this sort of thing. I am sure the chairman will agree with 


me in that. 
* Senator Hunr. Very well, we will proceed. 


TESTIMONY OF EDWARD LE ROY VAN RODEN, PRESIDENT-JUDGE 
OF THE ORPHANS COURT OF DELAWARE COUNTY, PA. 


Senator Hunt. Judge Van Roden, did you have a prepared state- 
ment you wished to present ? 

. Judge Van Ropren. No, sir; I do-not have a prepared statement. 

‘ Senator Hunt. Senator McCarthy, do you have any questions you 
would like to ask? 

Senator McCarruy. Yes; I have quite a number I would like to ask 
the judge. 

~ You are a judge of what court? . 

Judge Van Ropen. I am president-judge of the Orphans Court of 


Delaware County, Pa. 

Senator McCarruy. How long have you been practicing iy 
Judge? 

Judge Van Ronen. Since 1915. 

Senator McCarruy. And you have had occasion to try criminal 

cases, I assume, as a lawyer, and preside over criminal cases as a judge? 

J udge Van Ropen. Ihave. ; 

Senator McCartuy. Judge, I am going to-call your attention to the 
evidence in one of the Malmedy cases and, with the chairman’s per- 
mission, I am going to read to you the sole evidence against one of’ 
the defendants, and then I have some questions to ask you on this. 

This is in the case of Hans Pletz, and Iam going to read,the only 
evidence in the case. This man was sentenced to life imprisonment. 
Mr. Ellowitz, the DFORCULION, calls the witness, Otto Lessau. 
[Reading :] 

Orto Lessav, called as a witness for the prosecution, was sworn and testified 
through an interpreter as follows: 


DIRECT EXAMINATION 


(Questions by Mr. EtLow1rTz:) 

’ Q. What is your name?—A.: Lessau, Otto. : 

Q. Were you ever a member of the German armed forces?—A. Yes; I was. 

Q. What was your rank and to what organization did you belong?—A. I was 
an SS unterscharfuehrer sergeant, and belonged to the Second Company SS, 
Panzer Regiment L. SS. A. H. 

Q. What is your present status?—A. I am an American prisoner of war. 

Q. Where are you being held as a prisoner of war?—A. In Dachau. 

Q. Did you belong to Second Company, First Panzer Regiment, LKKAH Ani 
ing the Eifel offensive in December 19449—A. Yes; I did. 

Q. Who was your company commander?—A. My company commander was 
First Lieutenant Christ. 

Q. Could you identify Christ if you could see him again?—A. Yes. 

i Will you please look. to your left at the accused and identify Christ ?— 

es. 

- Q. What number is he wearing?—A. Seven. 

Q. What were your duties at that time in the company ?—A. I was Obersturm- 
fuehrer Christ’s tank driver. 

Q. Who was your tank commander?—A. First Lieutenant Christ himself. : 

Q. Were you ever in Stumont during the period of the Bifel offensive 
A. Yes;I was. — 
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Q. When?—A. I first set foot in Stumont on the morning of December 19, 1944, 

Q. Were any of the tanks of your company knocked out when you were in 
Stumont?—A. Yes; before we reached Stumont the tank of Rottenfuehrer Braun 
was knocked out outside of the town. . 

Q. How far was your tank from the position of Rottenfuehrer Braun’s tank 
when it was knocked out?—A. About 80 meters. 

Q. Was your tank commander Obersturmfuehrer Christ at that time in your 
Panzer?—A,. Yes; he was. ; 

Q. Did you continue on into Stumont?—A. Yes, we went to Stumont. 

Q. Did you see or hear anything happen?—A, When we reached the center of - 
Stumont, I saw at the right side of the road in front of a grocery store a group 
of American PW’s standing. ; ; 

Q. How many prisoners would you estimate were in the group?-—A. There were 
12 to 18 men. 

Q. Describe how they were standing.—A. They were standing in front of a 
store, facing us, with their hands above their heads. 

Q. Did they carry any weapons?—A. No, they were carrying no weapons. 

Q. Describe what happened then.—A. Our car stopped in front, of these PW’s 
and while it was stopping it fired three or five shots from the turret machine gun. 

Q. Do you know who the turret machine gun operator was at that time?— 
A. Yes, I do. 

Q. Who-was it?—A. The officer candidate, Hans Pletz. 

Q. Could you identify Hans Pletz if you were to see him again?—A. Yes, 

Q. Look at the accused on your left and identify Hans Pletz—aA. Yes. 

Q. What number is he wearing?—A. Forty-three, 

’ Mr, Extowirz. May I request the court to have Hans Pletz rise. 
“The Presipenr. Number 48, stand up. Sit down. 
- Q. Was Hans Pletz at that time in his position of gunner?—A. Yes. 

Q. Do you know if anyone but the gunner could fire or aim the turret machine 
gun?—A, Only officer candidate Pletz can aim it. 

Q. At that time you saw the American prisoners of war and the time you 
heard the burst from your turret machine gun, was your company engaged in 
combat with the enemy?—A, We had already penetrated the village. There wasn’t 
any more actual fighting. 

Q. Was fhere any firing other than the firing from your turret machine gun?— 
A. As far as I could hear, no. ; 

Mr. Ex.Lowirz. Cross-examine, 


CROSS EXAMINATION 


(Questions by defense, Lt. Col. DWINNEL:) : 

Q. Lessau, you actually saw the prisoners shot at Stumont, is that correct?— 
A. No, I didn’t see that. 

Q. What do you base your information upon? 

Mr. Exxrowirz. May it please the court, the witness did not testify that he 
saw the prisoners shot nor did he conclude that prisoners of war were shot. 

Lieutenant Colonel DwiNNEL. As I recall the testimony, the witness said he saw 
a tank fire upon prisoners. 

Mr. ExLtowitz. I don’t believe the witness stated that. He stated that he saw 
prisoners of war and then he heard the turret machine gun firing. He is testi- 
fying to facts which corroborate the statement of Erich Werner, which was read 
previous to this testimony. 


That is the sole testimony given in regard to this man Pletz. Now, 
there was a statement introduced into the record, no one was put on 
the stand whatsoever, which, of course, would make it obviously an 
incompetent statement, which I will also read so that we will have the 
complete picture in this case in which a man was sentenced to life 
imprisonment. 

I will start in that part of the statement which might be remotely 
connected with Pletz: 

We traveled along the main street of Stumont and reached a point in the center 
of the village, which I have shown on my sketch B attached hereto. At point 


number 5 on my sketch, I saw a group of about 80 to 38 American prisoners of 
war standing sideways. They were standing in single file facing us as we 
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traveled toward them as shown on my sketch. The prisoners had their hands 
clasped behind their heads, and had no weapons. When my tank reached the 
point shown as number 3 on niy sketch, which was about midway of the column 
of prisoners, I saw machine gun tracer bullets firing into that part of the group 
of prisoners who were still ahead of us. 

It was clear to me from my past experience in bdttle that from the sound 
of the shooting and the amount of tracer bullets I saw, that the firing was coming 
from two machine guns. From the noise and the tracers I was absolutely positive 
that the fire directed at these prisoners came from two machine guns and not 
from a single one. This was obvious from the fact that the tracers showed* 
two. different but simultaneous trajectories. ; ‘ 

I am also positive that this machine gun fire.came from two machine guns 
mounted on the same vehicle. The trajectories as shown by the tracers were 
practically parallel and not more than 30 cm. apart and traveled at approx- 
imately the same height above the ground. For these reasons I concluded that 


the fire had to come from one vehicle. 7 
I could not see who was firing, so I yelled at Hauptscharfuehrer Knaffich, 


“Who is firing?” 7 

Hauptschar. Knaffich yelled down to me, “It is the company commander’s 
tank.” That is how I first knew that Obersturmf. Christ’s tank was directly 
behind us. 

Judge, this was a statement read into the record. One of the ac- 
cused—he was not put on the stand as a witness, you understand, and 
the only testimony was what I read to you, in which he said that he 
saw the tank stop in front of the store, saw the tank fire four or five 
shots, he did not see any prisoners fall, he did not see any killed, the 
prosecution did not claim he did: 
~ This man was sentenced to life imprisonment on that testimony. 
Would you want to tell us what you think about that asa judge? . 

Judge Van Roven. It isa very difficult question to answer. I tried 
to absorb all the facts you read to me, Senator. Was there a confession 
or statement ? . ca 

Senator McCarruy. In this case there is no confession. That is 
one of the boys who never did sign a confession. This is the Pletz case. 

Judge Van Ropen. Isee. AsI get the facts from what you read. 

Senator McCartuy. The only testimony—we have gone through the 
entire record—the only testimony in the record is by one boy in a tank 
who said he knew the four or five shots were fired from his tank, which 
was stopped in front of 16 or 18 prisoners. He testified he did not see 
any prisoners shot, he did not see any fall, he did not see any dead 
or dying. 

That is the only testimony in the case. On this testimony a man 
is sentenced to life imprisonment. 

Judge Van Ropen. Did he say who was in the turret of that tank, 
who fired the shots? 

Senator McCartuy. Yes. 

Judge Vaw Roven. Identified the defendant? 

Senator McCarruy. J think it was adequately established that the 
defendent, Pletz, was in the tank. 

Judge Van Ropen. What is your question now—what I would do if 
' I were judge? : 

Senator McCarruy.: I am asking if you want to give us an opinion 
on that. He was convicted of having shot American prisoners when 
the only testimony was to the effect that four or five shots were fired 
from the tank, no testimony that they were fired toward the prisoners, 
no testimony that any prisoner fell, no testimony that any prisoner 
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was wounded, dead, or dying, but that the man was on top of the 
tank, heard some shots, and did not see any prisoner hurt at the time. 
On this testimony a man is sentenced to life imprisonment. 

Judge Van Ropren. Your question is now as a civilian judge in in 
criminal court 

Senator McCarruy. You were sent to investigate these cases and 
make recommendations, to pass on them. I am asking you to pass on 
* this case now. 
_ Judge Van Roven. It seems to me, Senator, very frankly, there are 
circumstances there indicating there was some guilt attributable to 
‘the defendant, I would say.. Whether it is sufficient or not, I have not 
absorbed all the facts as you read them hastily. There seem to be some 
circumstances indicating that the shots came from a certain tank, 
vehicle, and the defendant was in the vehicle, and they shot toward 
the prisoners. Iam not sure I get the facts. 

. Senator McCarruy. You spent 8 weeks over there. You got the 
facts. 

Judge Van Ronen. I went over there with Judge Simpson and 
-Colonel Lawrence to investigate only 129 cases of those who had re- 
ceived the death penalty and which had been approved by General 
Clay. This case is entirely new to me, what you have given, 

Senator McCartuy. You did not go into all these cases? 

Judge Van Ropen. No; we did not have time. There were only 
129 cases approved by General Clay. That is the extent of the scope 
of our investigation. _ 

Senator McCartuy. The same court which sentenced this man 
sentenced some of these men to death. What do you think about a 
court that will convict a man for shooting American prisoners of war 
when the only testimony is that four or five shots were fired from a 
tank, no testimony as to what they are being fired at, the man who 

was watching the prisoners did not see any of them fall, he did not see 
any of them injured, he did not see that the shots were fired toward the 
, prisoners. 

Now, is there any indication in that whatsoever upon which you can 
base a conviction for any crime, let alone killmg American prisoners 
of war? 

Judge Van Ropen. I say it is very doubtful and very unsatisfactory 
testimony. I would not want to go further than that. 

Senator Batpwin. Mr. Chairman, at that point may I suggest a 
question ? 

Senator McCarthy said this is the only testimony in the record on 
which this man was convicted. I do not know it to be a fact, but I 
assume that there was before the trial court over there other testi- 
mony to the effect that these prisoners standing in front of this particu- 
lar store were fired upon and that some of them were killed. 

Now, I assume there is testimony of that kind in the case. If there 
is not, T think there is great weight in what the Senator says, but if 
there is testimony of that kind, “that some of this group were shot © 
down in front of this store, my point is that you do not have an iden- 
tical individual separate case against. every one of a number of joint 
defendants. 

I mean there are certain facts that can be established generally in a 
trial of this kind. That is, in this particular case, that some men in 
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this group were actually shot down and killed. Now, the fact that 
this man testifies that he heard the shots fired and knew the name of 
ithe gunner who fired them may be the extent of the knowledge that he 
has pertaining to it. It might be that from some other independent tes- 
timony it appeared that at this particular time and place some of these 
men were shot. Whether or not that is in the record, I do not know, 
because this is just one of a great many cases, but, of course, that would 
alter the situation very materially. | ae 

‘Senator McCartuy. I do not want to argue the case at this time, 

but I want to show a typical case, the case in which the only testimony 
that the prosecution put on would be the type that normally the defense 
would put on the stand. . - pees 

In other words, you have a gunner in the turret of the tank—and 

I know the chairman was in the service, he knows how the turret of a 
‘German tank looks—you have the man in the turret of the tank, he 
is watching 16 or 18 prisoners of war. He is watching them and he 
sees them. He hears four or five shots fired from the tank. He says 
‘that those shots did not kill any prisoners. They were the only shots 
fired from this tank. : 

Now, on that a man is sentenced to life imprisonment. That is a 
typical case. I know the chairman is going on the bench very shortly, 
and I am sure he would not find a man guilty of disorderly conduct on 
that type of evidence. 

Senator Hunt. Senator McCarthy, may I at this time ask that there 
be read into the record a reference to this particular case by the Review 
Board that you were just discussing. It is only a brief sentence. 

Senator McCarruy. Excellent. 

Mr. Cuampers. There are two excerpts from this review of the 
trials, which I think should be read into the record. Part of the infor- 
mation which Senator McCarthy has already read into the record. is 
repeated here, so in the interest of economy of time, I will not read it: 

According to this record of review, there was apparently separate evidence to 

show that at Stumont on December 19, 1944, there were approximately 15 to 20 un- 
armed and surrendered American prisoners of war shot and killed by the crew 
of a German Mark IV tank at a point next to a house which was thought to have 
been the command post of accused Peiper. 

. That was in separate testimony, and the reference here is R-631, 
1320—13276: P-X 44. I have no knowledge as to what those par- 
ticular references are, because we do not have the complete record of 
trial before this committee. It is quite voluminous, and we only have 
extracts from it. 

Senator McCartiy. The only evidence, as you call it, was a state- 
ment by a man who was not put on the stand and not subject to cross- 

" eXamination, statement gotten, of course, after these mock trials and 
mock hangings. 

Mr. Cuamerrs. For the purpose of the record, what is the page ref- 

- erence on that? Ap A 

Senator McCarrny. 1,348. ; 

Mr. Cuampers. In addition to that, apparently there were two 
other references we have already put in the record. I would like to 
repeat again we do not have the complete records of proceedings in 
front of us, and I think in order to complete the picture, it might be 
Well to examine it. 


230 MALMEDY MASSACRE INVESTIGATION 


Senator McCarruy. May I ask you so that this is clear, did you 
read everything the reviewing authority said about this case into the — 
record ? 

Mr, Cuampers, That particular paragraph is the complete refer- 
ence to the instance of December 19. On the case of Pletz, I believe, 
Senator, we are putting in the complete thing here on the statements of 
Pletz. I think we can put it in in its entirety., It is about a page and 
a halflong, and I would be glad to read it entirely. ; 

Senator McCartuy. CouldIseeit? = — 

Mr. Cuampers. Yes. | a 

Senator McCartuy. I think this gives a fairly clear picture of the 
type of evidence the court required in order to convict aman. May I 
read this one short paragraph? [Reading :] 


Evidence for prosecution; Stumont: Lessau testified that he was driving the 
tank of Company Commander Christ when he reached the center of Stumont on 
the morning of December 19, 1944. He observed a group of unarmed American 
prisoners of war, about 12 to 18 in number, standing in front of a grocery store 
located on the right side of the street. ‘The prisoners had their hands above their 
heads facing the street. As the vehicle stopped in front of these prisoners of 
war, three to five shots were fired by the accused from the turret machine gun 
of the tank driven by the witness. There was no fighting going on there at that 
time. ‘The witness did not see the effect of the shots. 


Mr. CHampers. I would appreciate it, Senator, if you would read the 
balance of the thing, or let me. 

Senator McCartuy. That is all of it. 

Mr. Cuamepers. If you read on, you will see what Werner says. I 
am trying to get into the record what happened to this man Pletz. 

Senator McCarruy. Very well. It says: 


Werner, also a member of the Second Panzer Company, stated in his extraju- 
dicial sworn statement that the tank he was driving entered Stumont about 0700 
hours December 19, 1944. While driving along the main street of Stumont past 
a point in the center of the village, he saw a group of 30 to 385 American pris- 
oners of war on the right side standing in single file facing him. The prisoners 
had their hands clasped behind their heads and they had no weapons. When 
Werner’s tank reached a point about midway of the column of prisoners, ma- 
chine-gun fire from the tank behind him shot into the prisoners who were within 
his view. He saw the half of the group which was within his view fall to the 
ground. The tank immediately behind him was that of Company Commander 
‘Christ. 

Evidence for defendant; Stumont: Vollsprecht testified that he arrived out- 
side Stumont about 0500 hours on December 19, 1944, and joined in the attack 
about 0800 or 0880. He further testified that in Stumont he passed a grocery 
store on the right-hand side of the road and stopped for about 5 minutes. The 
tank of Christ was 10 to 15 meters in front of the witness, and he had a clear 
view of the grocery store. There were no prisoners of war standing in front 
of the store, nor did Volisprecht see any shooting in the direction of the grocery 
store coming from Christ’s tank. 

Sufficiency of evidence: The court apparently concluded that the accused will- 
ingly killed surrendered prisoners of war. However, in the absence of positive 
evidence that some compulsion did not result from the immediate presence of 
the accused’s superior, Christ, it cannot be inferred that some compulsion did 
not exist. This circumstance should be considered in mitigation, notwithstand- 
ing the accused’s rank as sergeant and position held as tank commander. 

The findings of guilty are warranted by the evidence. The sentence is excessive. 


This sentence was cut then from life to 15 years. 

The reason I go into this case specifically is for the purpose of 
showing the tortured reasoning on the part not only of the court, but 
of the reviewing authority. ere is a man who is convicted of shoot- 
ing American prisoners of war. Either he shot them or he did not 
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shoot them. ‘They do-not pass upon them. In effect, the court says 
it is questionable. He perhaps did not shoot them. He might have 
shot them and, therefore, we will not give him life. We will give him 
15 years. 

Consequently, I say, I think we should bring the members of the 
court here and if any of them are still in the Army, after being guilty 
of this type of activity, I think the Army should ask them to resign. 

Now,;. Judge Van Roden, when you were over there will you tell 
me whether or not you were given the facts concerning confessions 
received from some of the Malmedy defendants in the case involving 
the killing of a woman over in Belgium, a town called Waimes? - 

Judge Vaw Ropen. I do not recal that, Senator. It may be in the 
records of the Malmedy case, but I do not recall the name. 

- Senator McCarruy. Let me recite the facts as set forth in Colonel 
Everett’s brief. I have not’had a chance to go through the record 
_ yet. A detailed confession was obtained from one of the defendants 
to the effect that he went into this Belgian home, shot down the wife 
of an old Belgian. As she was lying on the floor, he fired several 
further shots into her body. There are several other statements from 
the other men in this Malmedy case, I think two or three others; I 
think they were giving all the details of this particular shooting, this, 
to be used, of course, to convict this man and sentence him to hang. 

The confession was obtained, we do not know whether by Perl or 
Thon or Steiner, but it was obtained by part of the interrogation team. 
The defense staff did have time to go to the town, check on the story, 
visit the husband of the woman who was killed, got his affidavit 
taken before either the parish priest or the minister, I forget which, 
to. the effect that no German soldier ever fired at his wife, that she 
was standing out in front of the house at the time the Americans were 
shelling the town, that an American artillery shell fell short and burst 
and killed her instantly. 

In view of that type of confession, the fact that you can get a de- 
tailed confession from a man who obviously was not there, this interro- 
gation staff was getting that type of confession, would you as a judge 
place any weight whatsoever upon the other 74 confessions obtained 4 

Judge Van Rovren. The answer to that would be I do recall some 
of the facts you just related there. I have forgotten the name of the 
accused whose case we examined. We examined 129 cases, some of - 
whom were the Malmedy defendants. One hundred and twenty-nine, 
of course, were the concentration camp cases, fliers’ cases, and the 
Malmedy massacre cases. . 

‘ I do remember there was some testimony in the records of the trial 
and in the judge advocate’s review along the lines you have just 
related. , ee 

Answering your question, I would say that I have only been a judge 
on my fourth year now; I was practicing law since 1915, and was also 
a member of the district’ attorney’s office from 1920 to 1925, and dis- 
trict attorney for 4 or 5 years after that, so I had some experience in 
prosecuting criminal cases. 7 ; 

To give you a little background, I was with G-3 of the Seventh Corps 
from the day of the invasion, I got there on D-day, which happened 
to be a’ mistake, but I was there. - Then I was transferred to 2 weeks’ 
temporary duty in December of 1944 and sent down to the Fifth 
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Armored Division in a little village called Waimes, about 20 kilo- 
' meters from Malmedy. I know that country rather well. It was at 
the crossroads, I was at St. Vith, and I know a little bit about that 
geography. 

Also by way of that background, we went into a village called 
Sweiful in Germany the Friday before the Germans moved into that 
same section of Belgium. I happened ts have had an office in a 
barn or stable in Sweiful in Germany and was there when a lieutenant, © 
a rather bedraggled lieutenant, literally crawled in there and made 
a report to G-2 of the Fifth Armored and I heard what he had to say 
about what he experienced at the time the shooting took place. The 
shooting certainly took place. 

Senator Batpwin. That is the Malmedy shooting? 

Judge Van Ropen. Yes. This may be hearsay, but I am telling 
you for what it is worth what I heard. I don’t remember his game, 
but he was a young lieutenant, a second lieutenant, I believe, a first 
lieutenant or second lieutenant, and he reported to Lieutenant 
Colonel—I have forgotten his name—of the Fifth Armored Division, 
acting as G-2 of that division staff. 

As I recall the substance of his statement, it was—he made a report, 
he was bedraggled, had walked, tramped, and hitchhiked, and his 
vehicles had broken down going across the hills there, and he said his 
impression was that some Americans were trying to escape and that 
somebody started shooting to prevent the Americans’ escaping, and 
his impression was that the Germans became trigger-happy, as I 
am afraid all soldiers—you will understand as I do because I my- 
self was in combat in this war, in active combat—and everybody 
started shooting all at once. That is what he reported as to the 
Malmedy incident. I do know from that that the Malmedy massacre 
took place, and they were killed. It was a horrible thing to have 
happen. 

Senator McCartuy. This chap had just come from Malmedy; is 
that right ? 

Judge Van Ropen. We left the Fifth Armored, what was left of 
it. There had been terrible casualties in Luxemburg. They left at 
midnight or early morning on Friday, we got up to Sweiful that 
same day by vehicles, of course, and the following Sunday, which is 
about 72 hours later, this lieutenant came in there and he then told 
us; for the first time I learned myself about the so-called massacre 
at Malmedy. 

Senator McCartuy. He was an eyewitness? 

Judge Van Ropren. Yes; he was an eyewitness. I do not remember 
his name, I do not remember the name of the lieutenant colonel. 

Mr. CHampbers. Larry? 

Judge Van Roven. I went back to the Seventh Corps 10 days later. 
Answering your question about these confessions, in these records of 
trial we examined Just as Judge Simpson told you last Friday, when 
I was here and heard him testifying before this committee, we exam- 
ined, I think, 67 or so records of trial, but we concentrated our efforts 
upon these cases of the 129 who had been sentenced to death and whose 
sentences had been approved. 

Of course, we were bound to read the background insofar as it in- 
volved other accused as well as these 129 accused, and specifically in 
the Malmedy case the 12 accused. 


MALMEDY MASSACRE INVESTIGATION. 233 


Senator McCartuy. I think I owe you an apology.. I thought your 
job was to scrutinize the cases of all Malmedy defendants. 

Judge Van Ropen. I was not trying to evade your question. I was 
trying to give an intelligent answer. : 

- Answering your question about these confessions, we did find that 
in the Malmedy. case these confessions were secured by means which I. 
could detail if you wish me to, they were secured. by. methods which 
we found, as Judge Simpson said, were unreliable. Soh a te 

. I-might :go.a step.further and say I think they were absolutely. 
unprecedented in any experience I had in securing these statements. 
We have a principle in law in Pennsylvania, and r guess it is-similar 
in ‘all civilized. jurisdictions, which is that a confession, if it is 
voluntary, is admissible and properly so as evidence against an accused 
who makes it. Ifa confession is not voluntary, has not been securéd 
voluntarily, is not the voluntary statement or confession, whatever it 


may be called, of the person who makes it, then the court excludes | 


that as not being properly evidential. 
_ We believe all these statements secured from these Malmedy de- 
fendants, including these 12 and also the others who were on trial, 74, as 
I recall, originally, 72 of which stood trial, Fieileuth had committed 
suicide in.his cell because he refused to sign and finish the paper which 
the investigator was forcing him to sign. That was a matter we de- 
termined was of record, although we also found that that particular 
‘statement, if you. call it that, written out, as I recall, in Fieileuth’s 
handwriting, upon the dictation of one or more of the American in- 
vestigators, I think, got as far as 16 pages. : 

This is from memory and not from the records I may have here of it, 
but he then said he wouldn’t sign any more because it wasn’t true; 
and after some threats had been made, so we learned, of death or 
whatever, he had just had a mock trial,-about 18 years old at the time 
this was taken, a German private soldier, and he said he would not 
complete it and would not sign it because it was not true. 

I think you will find in the record of the trial that that same piece of 
paper: was offered in evidence and admitted in evidence as evidence 
against Colonel Peiper because his name was involved, and that cer- 
tainly would not take place in any of our civilian courts in which I have 
practiced law-in Pennsylvania and, I assume, no court in America 
would admit a paper, unsigned and uncompleted, if the reason that the 
person who wrote it out that far said he would not sign it because it 
was not true, that certainly would not only not be a voluntary confes- 
Sion, but it would be nothing at all, but the court did receive that. 


As I recall, the law member made some statement to the effect that. 


it would be received for what it was worth, as he said in all the cases, 

that the members of the court were of sufficient intelligence to deter- 

mine how much credence or weight to give to that along with other 

testimony that was received. — : 

. Those confessions, I say, gentlemen, in my personal opinion and 
shall I say, modestly, in my professional opinion, were not only not 

voluntary confessions, but they were confessions or statements involv- 


ing not only the accused who signed them, but involving their co- * 


defendants, coaccused, as you know from the records, and we felt, all 
of us felt—Colonel Lawrence, Judge Simpson, and myself—we felt 
they were unreliable as testimony. ‘ 
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J made a long speech. JI am sorry, but I thought I would give you 
the background. : 

Senator McCartuy. Will you tell us something about the physical 
force used to get these confessions? 

Judge Van Roven. Bear in mind that we were not there when it 
took place. We were sent over there upon, as you know, Army or- 
ders by Secretary Royall. He nominated Colonel Simpson—both of 
us are colonels in the Reserve Corps, still are—and he designated us 
and Lieutenant Colonel Lawrence of the Regular Army to investigate 
these cases. 

' We did not get there until the 29th or the 30th of July of 1948, 
and we stayed there until around the 9th or 10th, I think, of September. 

During that time we had access—maybe you have heard this be- 
fore—to all of the records we desired, about 121% tons. We didn’t read. 
all those, but we had all the records there, and I want to say this: That 
the records were very well kept by the War Crimes Branch. They 
were well indexed, they were available, they were accessible, we had 
all that we needed, and the system and the clerical work over there, 
may I say in praise of that branch of the Army, was excellently done. 

So, therefore, we had before us just the records of the cases. We 
had the records of the trial, 67 altogether, we went into every page 
of those. We divided the work. Judge Simpson would take a few, 
I would take a few, and Colonel Lawrence would take a few, and 
we would consult with each other every day or so in regard to cases 
about which we had doubt, and then we would decide whether we 
thought recommendations should be made in those cases, and our con- 
clusions were in every case unanimous. 

There were a few cases I thought should be considered, and they 
felt not, and they convinced me there was sufficient competent evi- 
dence, and they did the same with me in certain cases. 

Then we had in the records of trial before us literally thousands 
of petitions that had been filed by different persons or organizations, 
some filed by counsel, German civilian counsel, American civilian 
counsel, and American military counsel. There were some filed, as I 
recall, by, I think, the Archbishop of Friesing dnd Munich, and there 
was a group of people who might correspond to our Rotary Clubs 
back home. They were not called that there. Some were emotional 
or sentimental in appeal, and some of which were more or less nega- 
tive in character and many of which had, we thought, meat in them, 
in which they made averments that they had not recerved fair trials, 
that some of the accused had not received fair trials, and they gave 
specific reasons for it. 

We had literally thousands of those. Some were long and some 
were short, and some, had, we thought, considerable value. As Jack 
Simpson told you, I think, last Friday, we had the report of the den- 
tist, Dr. Knorr. We had the report, we did not see him, he was not 
avatlable, and we did not see him. 

We had a report of a doctor, I have forgotten his name, a medical 
. doctor, I cannot remember the name, I did not write it down here. 

We then interviewed a number of people. You have the list here 
under one of the tabs. You have the names of the persons we inter- 
viewed. For example, there is the name of Bishop Wurm—that was 
his name—he is a Lutheran bishop, and we interviewed him. 
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Also there were groups of men from sport clubs and athletic clubs, 

different groups, and we talked to them. . 
‘Senator McCarruy.. May IT interrupt? Was this Bishop Wurm one 
of the men who alleged that there were acts of misconduct? 

Judge Van Ropen. Yes; he is. one of. those who made accusations. 
He was rather reticent, he wasn’t very elaborate or very verbose in 
his talk. He tried to be very fair. As I recall, he didn’t express 
conclusionis. . : , 

May I say.to you; in all frankness and fairness, because I want to 
be frank and fair in my testimony before this committee, that he said 
that many of the things he talked about were hearsay as far as he was 
concerned.. As I recall, he was very frank and fair in his statement. 
J think he spoke through an interpreter. Iam not sure. One‘did and 
one did not. “I have forgotten. I do recall that he said certain persons 
liad told him many of the things which he brought to our. attention, 
as this commission sent over there by the Secretary of the Army. 

There were other persons.. There was Dr. Leer, I recall, who was 
counsel for Peiper. He came before us, he did not testify. They made 
their statements. As a result of all that, I am afraid I cannot sort it 
out and remember who said what, because we could not do that, I 
do not have that sort of a brain, I am afraid, to pigeonhole each per- 
son’s statement before us or what we read, but as a result: of all that, 
I heard Gordon Simpson say last Friday, we felt that the evidence of 
these confessions was unreliable. - 

Senator McCarruy. May I interrupt? Judge Simpson last Friday 
said he felt that the convictions in most cases should stand because 
the confessions were corroborated by other competent evidence. 

I have before me—— 

Judge Van Ropen. I recall that he said that. 

Senator McCartruy. Let me finish this. I have before me the afli- 
davit of Colonel Everett and, you understand, I have not had a chance 
to check through the tremendous records to determine whether or not 
this affidavit is true, but I have talked to the colonel, and I have every 
reason to believe this is true. 

He sets forth on page 20 of the petition to the Supreme Court the 
names of: 14 defendants who were convicted upon no evidence other 
than their own forced confessions. — 

Pardon me for interrupting, but I wanted to have the record correct. 

Judge Vaw Ropen. I go one step further than Judge Simpson, be- 
cause it was my understanding that not only did we think this evidence 
was not sufficient to sustain the sentences of death, which was our sole. 
duty and the limit of our authority, but it is my distinct impression 
and recollection that the three of us—Simpson, Lawrence, and my- 
self—had serious, I know I did, serious doubt about the sufficiency of 
the evidence to sustain the convictions in these 12 cases. 

Senator McCartuy. Let me ask you this, Judge: Was your function 
- principally to recommend whether or not the death sentence should be 
executed, or were you to go into the entire trial? 

- Judge Van Roven. The order is ‘here, a copy of the order. I think . 
it is under one of these tabs. You have it in the confidential report. 

Mr. Coamerrs. ItistabB.  .- 

Judge Van Ropen (reading) :: 

Each of the following-pamed officers will proceed from Washington, D. C.— 

917654916 
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Senator McCartry. I do not believe it is necessary. ; 

Judgen Van Roven. Our duties and our functions were to look into 
these death-penalty cases and other cases that we might think were 
important in connection therewith to ascertain whether these men 
had received fair trials. That is the impression I have. It was 
whether they received fair trials. I suppose I am bound to add, on 
my own thought, in accordance with American standards. That is 
not in the orders, but we reported back to the Secretary in person, and 
were to report whether there was accorded to these men, any or all of 
them, fair trials, as I understand, in accordance with the American 
standard of justice. 

We had different rules established, giving in to some of our allies, 
but I think that was a mistake, although I should not say it. It was 
giving in on the hearsay rule, for instance. One of the rules was there 
should be no new trials, and that is the reason, I believe, we recom- 
mended commutation of. sentences because we were informed we had 
no authority to suggest, and the policy of the Army was not to grant, 
any new trials and, therefore, if we could not recommend new trials, 
we did not know, gentlemen, whether these men were properly con- 
victed or not, we believed these records of trials that we examined did 
not tell us, we could not tell from the records of trial whether they 
were guilty or not, and if they were guilty, they may have been guilty, 
we do not know and we do not know yet, but we all three thought that 
if there was guilt attached to any or all of them, that they should not 
be let off scot free and, therefore, we recommended that sentence be 
commuted from death, so that they would not be hung and not given 
an opportunity and commuted to life imprisonment, one of them to 
10 years, and one to 214, I think, and another 27 were commuted to 
life imprisonment, and I think we recommended also, as you will see 
in our report, that the Department set up a board to further investigate 
these cases because then they can determine whether or not, for ex- 
ample, the policy might be changed to have a new trial. 

There is no reason why the policy cannot be changed, as we under- 
stand the law. 

Senator McCarruy. Then your recommendation in those cases was 
that these men not be executed ? 

Judge Van Ropen. That is correct. 

Senator McCarruy. And that a board be set up to further investi- 
gate each individual case? 

Judge Van Ropen. And, if possible, to have a retrial for that pur- 
pose. We did not recommend that. We recommended that it be com-. 
muted to life imprisonment—to life imprisonment, except two or three 
were less because we were not sure the men were guilty. 

We all believed—I am sure of this—that these records of trial— 
I do not recall that Judge Simpson said on Friday that he believed 
that, but I certainly think we understood, I did, that this evidence was 
not only insufficient to sustain the sentences but. insufficient to sustain 
findings of guilty, as a cold record. 

We made the recommendations, therefore, as I said before, for that 
purpose: To give the men a chance to breathe and then have the mat- 
ter reinvestigated or retried, if that could be done, and then determine 
if they were guilty or if they were innocent; and if they were guilty, 
they should be obliged to pay whatever the penalty would be and then, 
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if innocent-of the entire case, remitted or commuted, as the case may be. 
- ‘Genator McCarruy. As of now you would say that as far as you 
are concerned, you and I or anyone who looks at the record, you would 
say that some of those men may be guilty. They may be innocent. 
We have no way of knowing from the record of the trial. 

- Judge Van Roven. That is so. 

Senator McCartuy. I understand a little better now your recom- 
mendation that the sentence be commuted to life imprisonment. At 
the time I read the account in the paper I could not understand the 
recommendation that they be given life imprisonment. 

However, in view of your statement that you did feel that a board 
should be appointed to go into each individual case and investigate 
each case and check the wisdom, for example, of granting a new 
trial where a man was entitled to it, I can understand your recom- 
mendation much better. 

Judge Van Ropen. I hope I have made that clear to the committee 
and to the Republic, if that is important. 

Senator McCarruy. I think it is important that that be made clear. 
From the report and from the stories I heard, if I may tell you, this is 
the impression I got: 

Two competent judges go to Europe to go into these cases, and they 
say that, yes, brutal methods were used to get confessions, the evi- 
dence is insufficient to sustain a conviction, but we are going to recom- 
mend that they not be hanged, that they be sentenced to life imprison- 
ment. 

Going so far, it seems like an unusual recommendation. 

Judge Van Ropen. Inconsistent. . 

Senator McCarruy. When you clarify and make clear the balance 
that you recommended a board be appointed to study each of the cases 
and that your recommendation merely was to the effect that during 
the working of this board that these men not be killed off in the mean- 
time, that they be living so that justice can be done—— 

Judge Van Ropen. Yes, sir. 

Senator McCarruy. You are aware that five of the men whom you 
and Judge Simpson felt should not be hanged because they did not 
ak a as trial have since been hanged by the Army; are you aware 
of that? : 

Judge Van Roven. I have heard-that from the newspapers, but not 
officially from the Department of the Army. 

Senator Batpwin. Is that in the Malmedy cases? 

Judge Vaw Roven. No, sir; but we recommended that the sentences 
in 29 cases be commuted, 12 of which were the Malmedy defendants, 
and the others 

Senator Batpwin. None of the. Malmedy defendants have been 
executed ? 

. Judge Vaw Ropen. So I am informed. 

Senator McCarruy. I have checked with the Army and I under- 
stand that five, not of the Malmedy cases, but five men whom your 
committee said did not receive a fair trial and should not be convicted, 
rather, should not be hanged, that five of them have since been hanged. 

Judge Van Ropen. As an American citizen, I am very much dis- 
turbed about that action, although, of course, I cannot criticize it 
except as a citizen. ae 
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- I think the recommendations we made here were sound, but appar- 
ently the Commander in Chief was not of the same opinion. I will 
not say anything further than that. I fell it isa very great mistake. 

Senator McCartuy. I do not find anything in the record which 
would bring this to General Clay’s attention. Would you know from 
your experience over there whether or not General Clay knows that 
the prosecution hired as an interrogation team refugees from German 
concentration camps? - 

For example, there was Perl, a man who has been accused of bru- 
tality, and who had, according to the testimony we have had here, been 
sentenced to death in Germany, had escaped from a concentration 
camp. He was appointed as one of the interrogation team to go in 
and get these confessions. 

Also his wife had been in a German concentration camp for 4 years. 
According to the testimony, she was wearing a WAAC uniform. 
Whether she was an American citizen, I have no way.of knowing. 

Also that Steiner, another of the triumvirate, who is the man who, 
according to Witness Bailey, bragged about the mock hangings they 
conducted, where they would lead a man up some steps and tell him 
he was on a scaffold and tie a rope around his neck and jerk it, and 
get a confession, Steiner was a refugee from Germany whose mother 
had been killed, according to himself, by the Germans, and he had 
made the statement that he disliked all Germans and would get con- 
fessions from any man who was assigned to him. 

The third man, Thon, I do not have the exact facts as to Thon. But 
do you know whether General Clay knew that the prosecution staff 
were hiring these refugees, No. 1, and No. 2, that they were hiring as 
guards young men from Poland whose families had suffered very 
heavily at the hands of the Germans? Do you know whether General 
Clay knew that or not when he was reviewing these sentences? 

Judge Van Ronen. I have no way of knowing what General Clay 
knew, but I know with our limited opportunities, which were much 
more limited than his, I made a notation when I was over there, I kept 
these memoranda, why I don’t know, but I am happy to have them 
here, I made a notation of the investigators that we, the three of us, 
found had participated in this sort of procedure. 

I will read them to you for what they are worth. There was Perl, 
Kirschbaum—we called him Thon—Ellowitz, Berkowitz, and I have 
a Captain Hisch, although he was not a part. Those five are the names 
of investigators that we found from what we read and from what we 
saw over there had been instrumental in getting these confessions, 
They were on one or more of these teams. 

Senator Batpwin. That is in the Malmedy matter ? 

Judge Van Ropen. All these matters. 

Senator Batpwin. You do not know which ones are the Malmedy 
ones? As I recall this resolution, it is directed to the Malmedy sit- 
uation. 

Judge Vaw Ropzwn. Let me look at this and see if I can get the 
Malmedy people. There was Perl, Kirschbaum, Thon, and Ellowitz 
who were working on the Malmedy cases. That is my best recollection. 
I am not sure whether Berkowitz was or not. 

Then I put down three names of the officers who had charge of these 
teams, but to which we found no misconduct attributing. That in- 
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eludes Major Fanton, Captain Hirsch, and Major Sternberg. I put 
+hose names down because they were Army officers, either in charge— 
Colonel Ellowitz was in charge of the teams, as we understood. But 
there are the names that I found, that we learned were—and we learned 
also they were refugees—they called them 39’ers. That is where 
Llearned that term. I had never heard that term before. 

However, in Germany we were told—as a matter of fact, it was com- 
mon knowledge, everybody seemed to discuss it around the war crimes 
branch, and the boards of review seemed to know about it. There 
were two boards of review functioning when we got there, and there 
had been three previously. As I recall the two boards, each had one 
civilian member and two Army officers, as members reviewing these 
cases as post trial boards of review, but all these persons spoke about 
the 39ers, and I think Gordon Simpson, with that inimitable smile of 
his, asked “What are 39ers?” . 

We were told the 39ers were Germans who had escaped the perse-’ 
cution in 1939 and came to America, became American citizens, and 
then some of them—these names are included in that list—so we were 
informed over there, secured employment with our Government as in- 
vestigators and as interpreters and went over there to Germany to in- 
vestigate these offenses and ascertain, if they could, who were respon- 
sible for the war offenses : 

Senator McCarruy. In other words, 39ers were in charge of get- 
ting confessions ? , 

udge Van Ropen. Yes, sir. Not all were 39ers, but most of them 
were 39ers. There were other persons whose names I do not have, but 
these were the. ones we learned were refugees. 

Senator Batpwin. Will you give the names of the refugees again ? 

Judge Van Roven. Perl, Kirschbaum, Thon, Ellowitz, and Berko- 
witz, 

Senator Batpwin. Which were the ones, can you say, who were con- 
nected with the Malmedy case? | 

Judge Vaw Ropen. I think all four were: Perl, Kirschbaum, Thon, 
and Ellowitz. That is my best. recollection. I have the paper here, 
which you can see. I do not have very copious notes. 

Senator McCartuy. Judge, in going through the record I find that 
the law member of the court, Colonel Rosenfeld, consistently refused to 
allow the defense to show the conditions under which the statements 
were gotten. He would not allow them to show the details of the beat- 
‘ings, the number of interrogations, and such like. 

Under those circumstances, is 1t possible today by going over the 
cold record to determine whether or not the confessions were properly 
obtained, without going for outside information ? 

Judge Van Ropen. I do not believe it is entirely so, Senator, for 
this reason: It developed in the record of trial, which you no doubt 
have read, the defense first, I think, adopted a policy, if I can call it 
a policy, of having one or more of the accused testify as to the cruelty 
and the beatings used. 5% 

There were 73 persons on trial in that Malmedy case. The court 
declined to grant a severance. There were a number of lawyers, I 
don’t know how many, but a number of lawyers representing these 
several accused, and Colonel Everett at that time I think, was with 
military intelligence. However, he wore the Infantry insignia. 
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However, he was chief defense counsel and, therefore, he was guiding 
the strategy, if that is the word you use, of the defense in the Malmedy 
cases. : 

It developed from the record of trial and also from what Colonel 
Everett told the three of us when we interviewed him in Washington 
before we made our report to the Secretary, it developed that the 
different attorneys, some German. civilians and some military Amer- 
icans, and some American civilians, were apparently not in accord 
with that strategy in some way, and apparently each was trying to. 
save his own client, and things were said which apparently under 
cross-examination in the record seemed to get the defense out of con- 
trol. Iam quoting Colonel Everett now. 

Senator McCarruy. I am afraid you did not get my question. I 
am going to read to you the ruling of Rosenfeld, which was repeatedly 

_made, and ask you whether or not a fair trial could conceivably be 
given the defendants under this ruling. I will read the ruling. The 
witness by the name of Kramm was testifying: ‘ 


In what period of time did you take part in that Russian campaign which you 
first mentioned? 

Prosecution. I object. 

Colonel RosENFELD. Objection sustained. Not cross-examination. 

This is not pertinent to the questions I am going to ask you, but 
since I have read this by mistake, I will call that to your attention, 
that on direct examination, it was the claim of the defense that on 
direct examination the prosecution would attempt to intimidate the 
witnesses by going into different Russian campaigns they were in, 
intimating that if they did not confess, if they did not stick by a 
statement they had made under duress, they would be sent to Russia 
for a trial and, hence, this part of it. : 

Getting on to the other question, here is the cross-examination : 


Question. Now, how often would you say you were approximately interrogated 
at Schwabisch Hall? 

The Prosecution. I object. 

Colonel RosENFELD. Objection sustained. 

Mr. Strone. May I respectfully point out to the court, with due deference, 


that this is cross-examination. : : 
Colonel RosENFELp. It is not cross-examination because it is without the scope 
of the direct examination. The court has ruled. The objection is sustained. 
Question. Kramm, isn’t it a fact that you during the time you were in Schwa- 
bisch Hall signed a statement for the prosecution in question-and-answer form, 
consisting of approximately 20 pages? : 
The Prosecution. I object again. 
Colonel Rosrnrerp. That is not cross-examination. This is the last time the 


court will notify you. 

In other words, Rosenfeld here says, “Don’t try that again,” when 
all the defendant is trying to do is show the conditions under which 
the statement was obtained. I know you and I both having been 
Judges and both having practiced law, and I believe the other mem- 
bers of the committee are also lawyers, we realize that it is elementary 
that you can show what interest a witness has in a case, whether he is 
being paid to testify, whether he is related to any of the parties, 
whether he was under any duress to testify as he did, just one of the 
elementary things you can do. 

I cannot conceivably evaluate a witness’ testimony. 

Judge Van Ropen. I agree. 
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’ Senator McCarruy. Rosenfeld says he will not let the court know 
‘these facts, he will not let them know how the confessions or state- 
ments were obtained, he will not let the court know how many different 
‘statements were taken or whether any physical violence was used. 

Under the circumstances, was it humanly possible to give those men 
a fair. trial, the type of trial after which you could serene they 
were guilty or innocent ? 

Judge Van Roven. In my opinion; no. 

‘Senator McCarruy. Any competent judge would conclude that, 
and I certainly thank 

Let me ask you this, ne udge, if I may: When you started this investi- 
gation, did the Army inform you that there were any standards by 
which you were to go? In other words, were there any instructions 
given to the prosecution as to the terms and conditions under which a 
confession could be obtained, what type of treatment these defendants 
were to get? 

In other words, did they say that these are the standards by which 
we, the Americans, are bound and you will use this in your investiga- 
tion of the case? Did they give you that? 

Judge Van Ropen. I am not aware of anything like that. 

Senator Batpwin.: May I interpose a question right here? 

* One of the very important things that I think the committee has got 
to consider is this very point that you have just touched upon. There 
is in the record now a booklet of rules and regulations. 

Judge Van Ronen. I have that. , 

Senator Batpwin. Which were apparently agreed upon Gy the 
Allies, who were conducting these trials. : 

In other words, these trials were not solely American affairs. They 
were quadripartite or at least tripartite affairs. That is as I under- 
stand it, and there were rules of conduct, rules guiding the conduct 
of the American personnel dealing with the unyest gation and the 
prosecution and the conduct of the trials. 

Those rules, as I have examined:them, show several departures from 
normal American procedures in criminal matters. However, they 
were not promulgated by the American Army alone; they were promul- 
‘gated by the commission, which consisted of three governments. 

Judge Van Ronen. Four governments. 

Senator Bautpwin. Yes; four governments. In other words, this 
manual starts off with this provision : 

This manual is published for the guidance of legal and prison officers and other 
officers concerned with the discharge of legal and prison duties. The manual 
is divided into four parts, the first of which is intended for legal officers and 
the second for prison officers. Part III and IV provide a glossary and an index. 
The manual contains rules for military government courts and the guide to pro- 
cedure. It also contains detailed instructions with respect to the supervision 
of German courts, and an outline of German criminal law. The relevant forms 
to be used by legal and prison officers are placed at the end of each section. 

In view of the provisions of ordinance No. 3 making the Hnglish language 
official for the areas under the control of Bnglish-speaking forces and the French 
and English languages in the area under French military government control, 
German translations of the proclamation laws and ordinances have not been 
included. However, German translations of the forms to be used by military 
government courts and directions to German authorities, though they are not 
Official texts, have been included for the convenience of practitioners. 
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In other words, here was a complete booklet, as I. understand it, 
that was issued, and, I assume, as a result of agreement among the 
Allied Powers, for the conduct of these trials. 

Of course, one of our problems is this: Insofar as these are a depar- 
ture from normal American procedure, if we ever have to go through 
a thing like this again, what kind of rules of procedure should be set 
up? Should they be American rules or should they be the result of 
international agreement ? 

It seems to me that is a very, a very important thing because if we 
are going to establish as a principle that certain things in the conduct 
of war do constitute a crime that is punishable after the war is over, 
then we must establish the proper rules of procedure to insure justice. 

It seems to me that one of the difficulties here under which the 
American authorities may labor is the fact that they were guided by 
these rules and may in some instances have been required to make 
departures from what would be normal American procedures. I do 
not say that in any way to justify anything they have done, because 
what they have done that was in the way of abuse, we want to know 
about and, furthermore, what was done in the way of an abuse and 
injustice that this kind of procedure and rules permitted, we really 
want to know about because we want to stand before the world as a 
ee that administers justice with equity and humaneness to every- 

ody. 

But you have said that you have considered this whole trial, that is, 
your examination was considered from the American standpoint, the 
American point of view, what would have been just in that respect, 
and I do not say that is not the proper point of view from which to 
consider it. Is that correct? 

Judge Van Roprn. I am glad to hear what you have said, because 
I go along with most of what, you said, especially about the nature 
of the trials. I do not recall the booklet has anything in it which 
authorizes confessions to be secured by the means by which they were 
secured, that they may use force or violence to get confessions. I do 
not see it. 

Senator Batpwin. I do not claim it is, but one of the difficulties 
under which this committee is laboring: we are judging the thing 
under American standards, whereby the thing was conducted not 
according to 100-percent American standards; and I think that is one 
thing we have got to have in mind. It is one of the basic things con- 
nected with this investigation. 

Judge Van Ropren. I want to make one comment upon that. It 
seemed to us over there, and it seems to me now, that these rules and 
regulations which were agreed upon at the conference in London in 
August of 1945 were primarily intended for the international court 
which began, of course, in Nuremberg. We felt that these courts at 
Dachau, including the Malmedy trials, which took place at Dachau, 
was exclusively and unquestionably an American military court and 
not an international court; and we felt that, because Justice Jackson 
had announced that everybody would be equal before the court, that 
that certainly apphed to American courts, and they would have a fair 
trial in accordance with American standards, even though we were 
not going to be following the same rules of evidence that we followed 
in our American tribunals. 
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: Senator Batpwin. It seems we have really a United Nations prob- 
lem, and-eventually it will have to be considered by that body. That 
is, what does constitute a war crime? 

- Judge Van Ropen. That is a very involved topic. 
- Senator Batpwin. What is the proper procedure for investigating 
and prosecuting it? What are the rules of justice that should be 
established in administering penalties if guilt is found? That is a 
very important field. This is the first time in history that I know 
about that anything of this kind has been attempted. 
Judge Van Ropen. Yes, sir. 
Senator Batpwin. And I think it is a whole new field of the law. 
- Judge Vaw Ropen. Of course, it is. 

Senator McCarruy. Just so there is no question about this, there is 
nothing in the book that you have before you, nothing in the rules 
that the four powers adopted which would allow or justify the type of 
tactics which you found that the Americans engaged in in the prepara- 
tion of and in the trial of the Malmedy cases. Am I correct in that? 

Judge Van -Ropen. My answer to that is “Yes”. ; 

Senator McCarry. In other words, it was not any Russian stand- 
ard, any German standard, any other standard that would justify or 
authorize them to beat these men up, have mock hangings, mock trials. 
That was the innovation of the American prosecution staff and their 
Thirty-niners ? 

Judge Van Ropen. Of course, maybe it is done in Russia, too; but, 
as far as we found, that was actually done by the investigators em- 
' ployed by the American Government, all of whom I believe, were 
American citizens. a 

Senator McCarruy. There is nothing in the rulebook that the Sen- 
ator from Connecticut has been talking about that allows that type 
of procedure ? 

Judge Van Roven. No. 

Senator Barpwin. Of course, it ought to appear here that I do not 
claim it is. a 

Senator McCarrny. I understand that. Then, regardless ‘of what 
standards these men are judged by, the standards of any civilized 
nation are that an innocent man shall not be convicted and that the 
guilty shall be convicted; is that right ? 

' Judge Van Roven. Yes, sir.. : 

Senator McCarruy. And, going over these cases at this time, you 
are convinced that there is no way that this committee or any man 
of reasonable intelligence can tell whether those men who are about 
to hang, whether they are guilty or innocent; there is no way of know- 
ing from the record? 

Judge Van Ropen. That is my opinion. 

Senator McCarruy. You do not feel that it was the rules of evi- 
dence adopted by the four powers, if they did adopt such rules, you 
- do not feel that those rules of evidence brought about this situation ? 

Judge Van Ropen. No, sir. | 

Senator McCarruy. You feel these men could have been’ given a 
semblance of a fair trial under the rules? 

Judge Van Ropen. They could have been given a fair trial; yes, sir. 

Senator MoCarrny. So that,.when you say you are judging this by 
American standards, you are judging it by American standards, but 
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keeping in mind that the prosecution could follow the rules of evi- 
dence that the four powers had laid down? ; 

Judge Van Roven. That is what I meant to say; yes. 

Senator McCarrny. Just one other question. There has been con- 
siderable in the papers and considerable testimony in regard to cer- 
tain very definite acts of brutality. The witness Bailey testified 
that he saw a number of men kneed in the groin by this man Lieu- 
tenant Perl. 

Senator Batpwin. Just a moment, Senator McCarthy. I wonder if 
Mr. Bailey did testify exactly to that fact. 

Senator McCarray. We were all here. 

Judge Van Ropen. I heard him testify last Friday. I was here 
during the entire testimony. 

Senator Batpwin. I do not recall that he testified that he saw it. 
He testified there were some who said it had been done, but I do not 
recall that he testified he saw it. 

Senator McCarruy. Would the chairman ‘like to bet me a good 
steak dinner that he did not so testify, that he personally said he saw 
several men kneed in the groin? I am sure he said it, and I am sure 
it is in the record. 

Mr. Cuampers. Shall I check that for the steak dinner? 

& ee Baupwin. Don’t take the steak dinner away from Mr. Mc- 
arthy. 

Senator McCarruy. Without making it a bet, I will buy the chair- 
man a good steak dinner if it is not in the record. 

Judge Van Ropen. May I share in the steak dinner? 

Senator McCarrny. Yes. Am I correct in saying that you did find 
evidence to indicate that a sizable number of those men sentenced to 
die were crippled to at least some extent because of having been 
kicked in the testicles? 

Judge Vaw Ropen. We found that to be so. But I have seen some 
of the articles in the papers and some were exaggerated. I read one 
the other day saying that all but two of the men had been injured for 
life. We did not find that. , 

Senator McCarrny. But you found. 

Judge Van Roven. That some of them had been injured in their 
testicles. We could not find out how many. 

Senator McCarriry. I assume that you and I would agree that an 
innocent man will scream about as loudly as a guilty man if you are 
kicking him in the testicles, and an innocent man will perhaps sign 
the same confession that a guilty man will if you kick him long enough 
and hard enough. There is not much doubt about that; is there? 

Judge Vaw Ropen. That is correct. 

Senator McCarriy. There is one final question I think you have 
covered adequately before, but just so it is absolutely clear: You felt 
that after your investigation of these cases the record is such that 
none of these men should be executed until it has been determined 
or until they get a decent, honest, fair trial, and that if we must 
depart from the rule which the Army has adopted that you cannot 
order, a new trial, if it is necessary to do that in order to avoid having 
euilty men go free, that we depart from that rule. Do I make myself 
clear 

Judge Van Roprn. Yes. I am very much concerned about it per- 
sonally. I think human life is a very precious thing, and whether we 
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-do it-as individuals or whether we do it as a Nation, to take a person’s 
life without an absolutely good reason, I think it is a very wicked 
thing to do, and*it is a very dangerous precedent to establish, and 
that is why I think these persons should be given further opportunity 
or further apportunity should be afforded to examine their cases 
before we take their lives, even if they are Germans and we fought 
them and they fought us, and I was in combat in this war, and I know 
what I am talking about. ; 

' Senator McCarruy. Can you see any reason at all for the Army’s 
ruling to the effect that under no circumstances can you grant a new 
trial; that either a man must be punished on the trial record as it is, 
-no matter how erroneous it is, or be allowed to go free? 

Judge Van Ropen. I think a better way would be to have a new 
trial. It would be more fair to the Government, to our country, and 
be equally fair to the accused. - 

* Senator McCarruy. How much damage do you think we are doing 
to American prestige in that part of the world by this demonstration 
of American justice ? : 

_ Judge Van Ropen..I could not. estimate that. People there are 
more bewildered about it than upset. They are bewildered about the 
way weare behaving. That isas far as I would go. 

Senator McCarruy. Do you think the people in that area realize 
these are trials being conducted by the Americans? They are not 
blaming the Russians or the British for that ?- 

_ Judge Van Ropen. They are not finding out much about it. Since 
that time they have been published in some of the papers. But the 
German public at large is not being told much about it. I worked 
hard and perhaps I did not get around to see. 

Senator McCarruy. Judge, do you feel that this demonstration of 
American justice—that is, of alleged American justice, which cer- 
tainly is not our idea of justice, this alleged American justice—by our 
Army, is doing a lot to undo the good we may have done by spending 
the billions of dollars we are spending in that part of the world? 

Judge Vaw Rovren. I am afraid it has. I believe it has. 

Senator McCarruy. In other. words, some of these moronically 
incompetent men who are over there conducting these trials can fritter 
away an indefinite amount of good we have done over the past number 
of years? 

Judge Vaw Ronen. I am not sure I will adopt your language, but 
I agree in substance with. what you have said. 

Senator McCarruy. That is all. 

’ Senator Batpwin. Just for the benefit of the record, with reference 
to the question that I raised about what Mr. Bailey had testified, 
I read from the transcript at page 434: 

Senator McCartHy. There will be testimony here to the effect that, of 189 
men who were sentenced to die, about 188 were irreparably damaged, being 
crippled for life, from being kicked: or kneed in the groin. Can you tell us 


whether or not you saw any of that? : 
. Mr. Batrgy. I could not tell you.. I would say, in my opinion, that is a gross 


exaggeration. That is just my opinion. . 

’ Senator McCarruy. If you will give me that, I will show you where 

Bailey testified he personally saw somebody kneed in the groin. 
Senator Batpwin. Are you through with your questions, Senator ? 
Senator McCarruy. I am.. 
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Senator Batpwin. You said that human life to you was very, very 
precious, and I am sure it is to every single one of us. Do you not 
think that the fact that human life is very, very precious has been 
demonstrated by the fact that in these Malmedy cases to date not a 
single one of the men who has been convicted has been executed ? 

Judge Vaw Ropen. Is that accurately true? 

Senator Batpwin. That is accurately true. 

Judge Van Ropen. Probably so. . 

Senator Batpwin. That shows the American inclination to be very, 
very careful. 

Judge Van Ropven. Yes. 

Senator Batpwrn. These men’s cases have been reviewed by two 
different commissions, yours and. another, and by General Clay, and, 
as I observed it, great care has been given to not perpetrate injustice. 

Judge Vaw Ropen. That is so. 

Senator Batpwin. These men have had every opportunity to appeal. 

Senator McCartuy. I did not get the chairman’s question. 

Senator Batpwin. These men have had every opportunity to be 
considered. . 

Senator McCartruy. May I point out to the chairman that the 
Supreme Court yesterday, by a split decision, 4 to 4, with Justice 
Jackson not participating, held that it would not hear any petition 
for appeal. That is not the Malmedy cases, but a number of other 
cases. In effect that is a ruling that these men will have no appeal 
to any court whatsoever. 

In other words, convicted with these fake confessions, these fake 
hangings, the kneeing and kicking to get confessions—our Supreme 
Court has held that under the circumstances of the, case there is no- 
court to which they can appeal. Originally, I believe, they could have 
appealed to the third. 

Senator Batpwin. It remains for the Army to say whether they are 
to be finally executed. 

Senator McCarruy. I beg your pardon? 

Senator Batpwin. It remains for the Army to say whether they 
are to be finally executed. It is a military court. 

Senator McCartuy. I am wondering now, Mr. Chairman, in con- 
nection with this, if this committee, in view of the unusual things 
which have developed in the Malmedy cases and the fact that Judge 
Van Roden, a perfectly disinterested witness, went over and investi- 
gated this matter—was sent over by Secretary Royall to investigate— 
says that the trials were not properly conducted, and the description 
of these thirty-niners conducting these trials, [ wonder if this com- 
mittee should not expand its investigation and not concern itself solely 
with the Malmedy cases, but concern itself with all of the criminal 
cases and the entire procedure, insofar as meting out American justice 
is concerned. 

Senator Batowin. As indicated before when you raised that ques- 
tion-——— 

' Senator McCarruy. Jf that is not being done, I would like to know 
this in view of the fact that I am not a member of this committee, as 
the chairman knows. There was some question originally in view of 
the fact that our Expenditures Committee went into the Ilse Koch case 
and whether or not we should have been investigating it. If this 
committee is not going to go into the entire picture and restrict itself 
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solely to the Malmedy case, I would like to give that information to the 
Expenditures Committee so they can decide whether or not that com: ~ 
mittee will go into the entire picture. 

I know the chairman, who is chairman of the subcommittee, can- 
not answer that question, but I would appreciate it very much if he 
would discuss that with the Armed Services Committee and deter- 
mine whether or not they will conduct such an investigation and, if 
so, whether there will be any request to stay the executions in the 
cases in which the Simpson Committee has recommended the exe- 
cutions be stayed until such time as the committee has finished its 
investigation. 

Senator Baxpwin. I think that is a matter to be determined by our 
subcommittee, and by reference to the entire committee. 

Senator McCarruy. I believe it would be a mistake to continue exe- 
cuting men whom the Simpson-Van Roden committee said should not 
die; 1t would be a mistake to continue executing those men while this 
committee is operating, and I assumé that will be done now in view 
of the Supreme Court’s decision of yesterday, unless this committee 
takes some action. 

Senator Batpwiy. I would like to say for the Army and for the 
Americans generally that I think in these particular cases, and I am 
not prejudging it as a member of the committee, and we have no 
power of judgment here; that I think we have demonstrated to the 
world in our conduct, the Army has by its conduct of this, that we 
are trying to live up to the statement of Abraham Lincoln, “with 
malice toward none and charity toward all,” and I am wondering 
what chance for an appeal and review the men had who gave their 
lives at Malmedy crossroads and were shot down in cold blood, what 
right of appeal and review they had. 

I think that one of the things which is bound to appear in this 
whole thing is that this trial was conducted so soon after this happened — 
that it was extremely difficult not te have feelings run high, and I 
think that is regrettable, but, nevertheless, I think it is apparent and 
that also is-evidence to the point that if this ever happens again and 
we have this kind of a trial, it ought to be conducted as dispassionately 
as possible under all circumstances because, obviously, that is one of 
the fundamentals of American justice, too. 

Senator McCarruy. The chairman just made a statement to the 
effect that the men killed over there had no appeal. That is obvious, 
I don’t know why the chairman makes the statement. It is obvious. 
The chairman understands, of course, I am sure, that we all agree 
that any men who are guilty of war crimes should be punished, and 
these wild statements, if I may term them that, will appeal to the emo- 
tions and hatreds of the people, saying they have killed some of our 
men, let’s do the same thing, let’s turn around and kill them off with- 
out a fair trial, and I do not think it does justice to this committee. 

When the chairman has said the Army demonstrated that they 
worked in this case with malice toward none, with charity to all, I 
assume you would have difficulty, persuading those 16- or 17-year-old 
boys who were kicked in the testicles, crippled for life, where the 
Thirty-niners exacted their confessions from them, it would be hard 
to convince them that they were operating with malice toward none 
and charity toward all... . 
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So there would be no question, I think, that we have one single issue, 
and that is not whether or not some Germans were guilty of some 
atrocious war crimes. We know that. The men who are guilty should 
be punished the same as any Americans who were guilty of war crimes 
should be punished. 

However, the question here is, Shall those men of the losing nation 
have a fair trial? Shall we only execute the guilty or shall we pick 
them hit or miss and execute both the guilty and the innocent ? 

Now, we have two judges who went over and studied this matter, sent 
over by Secretary Royall at the President’s approval. They came 
back and they said, “We don’t know at this time whether you are 
executing guilty men or executing innocent men.” It does not do 
any good, Mr. Chairman, to make statements about the atrocious- 

ness of the killings and that the American boys who died did not have 
' any right of appeal. The question is whether or not we as of today are 
going to apply the principles of American justice which we have 
developed over long years, principles which we have found have been 
adequate to convict guilty men and have adequately protected the 
innocent. 

I would say it would be a tremendous mistake to start killing off 
the enemy just because we have the power to do so because some of our 
men died without knowing whether they were guilty or innocent. 

One thing the Army has proven so far is that they acted with the 
utmost malice, not the Army as a whole, I do not think General Clay 
can possibly know that we had in charge of the interrogation a team of 
refugees who made the statement and bragged about it that they felt 
that anyone who bore a German name should be convicted. 

Now, before this hearing is over there will be testimony to the 
effect that Rosenfelt, the court member, who had so greviously erred 
in his rulings, made the statement publicly that anyone who was in 
that area that day should hang. That is the American, the man who 
is representing American justice, and you say who is proving we are 
operating with malice toward none and charity to all. 

Senator Batpwin. My remarks were directed to the conduct of the 
Army since the convictions and the effort on the part of the Army to 
see that substantial justice was done. That is where my meaning was. 

Senator McCarruy. They hung five men, Mr. Chairman. 

Senator Batpwin. We are still investigating here and have not yet 
come to any conclusions—at least, I have not in my own mind—as to 
what exactly happened and what we should recommend. We are in 
the process of the hearings. I will be the last one to say we ought to 
take a like number of Germans and execute them, and that is the 
thing that we want to build up, the proper procedures, both of investi- 
gation and trial, for the possibility of the future, so that we might 
avoid that very thing. 

I do think that the cold-bloodedness of the original act probably 
generated in part a hard feeling that certainly has some bearing upon 
the case and has bearing upon the fact that if we go ahead in the future 
with this sort of procedure, we ought to take every precaution to see 
that it is utterly dispassionate and conducted by people who are 
completely impartial. 

Senator McCarruy. May I ask a single question of the witness 
before we leave? 
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Judge; may I ask this: Do you think the Army’s action in executing 
five of the men-whom your committee believes—two Army officers were 
part of that committee besides yourself and the other judge—execut- 
ing five of the men whom your committee said should not be executed 
in view of the fact that the record was such you did not know whether 
they were guilty or innocent; do‘you not. feel the Army very greviously 
erred in doing that and inexcusably erred? _ 

Judge Van Ronen. I am still an Army officer, but I do not know 
for how long after this hearing is over. My answer to that question 
will have to be said in two ways. When you realize that we examined 
139 cases, that only 29 of those cases were found by us to be of such. 
doubtful validity as to the convictions and sentences, and .we found 
that 110 of those 139 cases, even though some things we did not like to 
. see done, such as getting confessions, they were supported by compe- 
tent evidence, it is my personal opinion as to the 29 out of the 139 
that those 29 cases should have been commuted with a chance of review 
later on, and I was shocked when I heard that that recommendation 
was not followed, but it will not be the first time that I have been 
shocked when my superior officers have done things I did not ap- 
prove of. 

But I still feel that the Army and this committee here, gentlemen, 
is trying to save—I do not mean to be sensational, but I think if our 
Supreme Court.did not save the conscience of our country, I hope the 
conscience of our Government and our country will be saved by the 
Army and by this committee in this Senate, and I hope you will do so 
and, therefore, the result of my feeling is that it was a mistake not to 
follow our recommendation. 

Senator McCarruy. I might say Secretary Royall, who appeared 
here, appeared to be very fenconable and promised us he was going to 
review these cases in detail and that none of the men whom your com- 
mittee recommended. not be hung, that none of them would be hung 
without first informing this committee a reasonable length of time 
before they were executed. 7 

Judge Van Roven. The remainder ? 

Senator McCarruy. Yes. 

Senator Hunt. Any further questions, Senator? 

Senator McCarty. No. 

Senator Hunr. Senator Baldwin ? 

- Senator Batpwin. I would like ‘to ask Judge Van Roden some 
questions. _ , 

Senator McCartuy. I have something for Senator Baldwin. On 
page 401 of the record, Senator, Mr. Bailey’s testimony, he says: 

I saw prisoners come into cells shaky and nervous and with a few scratches 
or bruises on them, but nothing serious; that is the condition I have geen them in, 
in the cells. I have seen Lieutenant Perl slap them, and I have seen them knee 
a couple of them in the groin, ; 

- Senator Batpwin. I asked Mr. Bailey a question as to whether he 
had seen any of the prisoners who -had bruises and black eyes or 
anything of that kind, and Mr. Bailey said: 

No; I cannot. ‘They received black eyes, but they could have gotten it any 
way. They could have bumped their heads against the wall. I never saw anybody 
actually beaten by anybody. except with the possible exception on one or two 
Occasions by this fellow Perl. yes : 


250 MALMEDY MASSACRE INVESTIGATION 


To my mind, that was a very marked qualification of the general 
claims made. But we can spend the day here disputing what the 
record discloses. 

Senator McCarruy. Maybe he did not consider kneeing in the groin 
to be beating. i 8 

Judge Van Ropen. You could probably find medical records over 
there and some of the records about the condition of these prisoners. 

Senator Baupwin. At the time these clergymen appeared before . 
you, Judge Van Roden, Judge Simpson testified about that, did they 
make any claim that time about physical abuses of the prisoners? 

Judge Van Ropen. When who appeared ¢ ; 

Senator Batpwin. Clergymen. You mentioned Bishop Wurm, who 
was the Lutheran bishop. ‘ ; 

Judge Vaw Roven. Yes. ; 

Senator Batpwrn. Do you recall those men made any claim about 
physical abuses of the prisoners? 

Judge Van Roven. Gains of them did. I don’t recall which ones. 

Senator Batpwin. They made claims? . 

Judge Van Ropen. There were petitions filed which also made 
claims, posttrial petitions that were filed made those claims. 

Senator Barpwin. When you say posttrial petitions, do you mean 
the ones that accompanied the petitions to the Supreme Court? , 

Judge Van Roven. No, sir; those petitions that were filed with the 
War Gries branch over there in Munich, and we were referred to the 
various boards of review to investigate to see whether that would 
have any bearing upon any recommendation as to the sentence. 

Senator Batpwin. Those petitions were before you? 

Judge Van Ropen. Before us, ‘yes, sir. 

See Batpwin. Did you examine any of. the petitioners per- 
sonally ¢ 

J adee Van Ropen. You mean the defendants? 

Senator Batpwin. Yes. 

Judge Van Roven. No, sir. We-thought we should not do that. 

Senator Batowin. You just examined the record? 

Judge Van Roven. We spoke to about 50 or 75 people. 

Senator Batpwin. In your statement sometime ago that was made 
in February 1949, you said American investigators of the United 
States Court in Dachau, Germany, used the following methods to ob- 
tain confessions: Beating-and brutal kickings. What evidence can you 
tell us there was of that? 

Judge Van Ropen. The only evidence I can recall was what the 
person who came before us talked to us about, and the petitions that 
were filed, and I suppose Colonel Everett, of course, spoke to us and 
told us what he knew, and he presented, I think, two affidavits he had 
while in Washington, either then or before that time. I cannot re- 
member the specific stories for each of those various things, but we 
learned that in the course of our investigation over there. 

Senator Batpwin. Was there a transcript of these statements, do 
you know? eee 

Judge Van Ropzn. Statements made to us? 

Senator Batpwin. Yes. 2 

Judge Van Roprn. No, sir. One or two were made, but they came 
to the office there sometimes as many as four and five or more people 
a day to talk to us. I cannot remember what each of them said. 
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They spoke to the three of us together, Colonel Simpson, Coionel Law- 
rence, and myself. a 

Senator Batow1n. You also mentioned knocking out of teeth and 
breaking of jaws. What evidence was there of that? 

Judge Van Ropen. That was the dentist’s report with which I think 
you are familiar. 

Senator Batowin. Dr. Knorr? 

Judge Van Ropen. Yes, and that was also included in the petitions 
which were presented to the War Crimes. Branch, the boards of re- 
view, by the accused themselves, by their counsel, by organizations, 
and by clergymen of different denominations. 

Senator Batpwin. Were they eyewitnesses to the beatings or not? 

Judge Van Ropren. No, of course not. They were done in the cells 
by investigators, one at a time. Nobody was there when it happened. 
Nobody could have been there. 

Senator Batpwin. Would you say the actual testimony you heard of 
that was the testimony, the claims of the accused themselves? 

Judge Van Ropen. Yes; but also we had access, we read, rather, 
the transcript of the testimony given by Lieutenant Perl to a com- 
mission—I would guess you would call it a commission—which was 
comprised of Colonel Raymond, who was here last Friday, Colonel, 
now General Harbaugh, and Carl Friedrich, and all of us read the 
transcript taken stenographically of Perl’s investigation by that group 
of three persons, and there was something said in there—I have for- 
gotten the details of it—but he made some comment about this being a 
tough case to break, couldn’t break the Malmedy case on direct evi- 
dence, had to get confessions, the Germans were stubborn, and they 
couldn’t get them to sign these statements without using expedients 
and persuasive methods. 

Senator Bartpwin. Per] said that? 

Judge Van Ropgn. Yes, to the group who interviewed him. Dr. 
Carl Friedrich. We lived in the same VIP house in Munich, and I 
met him at mealtimes, and he told me, I suppose off the record, what 
he had talked to Perl about and what Perl had said to him. 

Senator Batpwin. Was there a transcript of that? 

Judge Van Ropen. Yes. You mean what he told me? 

Senator Barpwin. What you are describing. 

Judge Van Ropven. This commission of two officers, General Har- 
baugh, General Krauss, judge advocate, whom I know and respect very 
highly, Colonel Raymond, and a civilian American, Dr. Carl Fried- 
rich; they were appointed by General Clay, I believe, although I am 
not sure who made the appointment, and they had their investigation 
or examination of Perl while we were over there, not in line with our 
investigation, but a separate investigation of Lieutenant Perl. 

There is a transcript of those proceedings. Gordon Simpson said 
he had a copy of it in his files. I do not have a copy. 

Senator Batpwin. It would be good to get that. 

Judge Van Ropen. We read about the investigation of Perl, the 
statements he made. . cat : 

Senator Batpwin. The reason I am asking these questions is this: 
In considering the methods used and the convictions of these people, 
we were judging the evidence on American standards of credibility. 
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Likewise, I think you have got to judge the claims of the adducers 

on the same standards of credibility. : 
Judge Van Roven. Of course. 

_ Senator Batpwin. Do you agree with that? 

' Judge Van Ropven. Yes. 
Senator Hunt. What is your pleasure, Senator? fa 
Senator Batpwin. I would suggest that we recess until 2 o’clock. 
Senator Hunt. If that is agreeable, all right. 
(Whereupon, at 12:05 p. m., the subcommittee recessed, to recon- 

vene at 2 p. m., of the same day.) 


A¥TERNOON SESSION ° 


(Present: Senator Hunt. 
(Also present: Senator McCarthy; Col. John M. Raymond.) 


TESTIMONY OF EDWARD LeROY VAN RODEN—Resumed 


Senator Hunt. The committee will come to order. 

Senator McCarry. Judge, I understand Senator Baldwin has 
some:further questions to ask of you, but in the meantime we have a 
few that we can fill in with. 

I wonder if you would care to go into the rest of some of these 
death penalties just a little bit so we can show the type of recommenda- 
tions that are made to General Clay and the type of action that he 
took on those recommendations. 

Would you mind giving us the picture of the killing of the seven 
American fliers and the facts surrounding that and the death penalties 
that were meted out and—— 

Senator Hunt. Senator, might I ask this: That is not covered by 
this particular case, the resolution that we were requested to work 
under. Do you think we might be getting a bit far afield? 

Senator McCarruy. Here is my thought, Mr. Chairman. It is not 
strictly one of the Malmedy cases, and if Mz. Baldwin were here or 
if you had some questions to ask, I did not care to go into this. 

senator Hun. Ido have some. . 

Senator McCarruy. This, I think, is important. I think when you 
hear the answer you will consider that it isimportant. It is important 
jn that it establishes a pattern that is followed over there in the 
commutation of sentences and the confirmation of death sentences. 

This is the situation, which I am sure will interest you a great 
deal, and will only take the judge 3 or 4 minutes. , 
' Senator Hunt. All right, go ahead. 

Senator McCarruy. I am sure you will consider this important 
when you hear it. 

Do you recall the facts in that case, Judge? 

Judge Vaw Ronen. Well, Senator, we examined three categories of 
cases: One, the Malmedy case; the other called the “fliers’ case,” where 
our American fliers were compelled to land upon German soil, many 
of whom were killed, some killed by being shot, mercifully, shall I 
say, and some killed by being tortured. 

_ Senator McCarruy. I am referring to a case in which there were 
seven fliers going to be killed by a German naval captain. 
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Judge Van Roven. It has no hearing upon the Malmedy case, 
though. 

Senator McCarrny. I think that it might be important in that it 
gives us a picture of the pattern that is followed over there, the type 
of judgment used in commuting sentences and affirming sentences. 

Judge Van Ropew. As I recall it, the situation was that there were 
seven American fliers or airmen—I do not know whether they were 
bombardiers or what they were, bombardiers or fighters, probably a 
bomber group—seven Americans landed on a place called Borkum 
‘Island and they were taken as prisoners of war. 

The record of trial showed the political head man was. either a 
German captain, or a former German Navy captain by the name of 
Goebbel, I think, and he directed a certain Major Seiler who, as I 
remember, was a German Army major, to dispose of these seven Amer- 
ican fliers. 2f 

Senator McCarriuy. Kill them? 

Judge Van Ropren. Have them killed, have them put out of the 
way. The major protested against that and said that he would not. 
do it, which is rather tnusual for an inferior officer to speak to a 
superior officer that way, but as I remember it then the record of trial 
to be examined showed that Major Seiler said he would tell a lieuten- 
ant somebody, a German officer of course, that Captain Goebbel had 
ordered this to be done, which was to have them marched through a 
yee in that same locale at Borkum Island, a part of. Borkum 
Island. - 

Senator McCarriuy. As f understand it; the major first refused to 
ee Americans. Then the German Navy captain, the commandant 
sac 

Judge Vaw Ropren. I beg your pardon. He said, “TI order them to 
be marched to a prisoner-of-war enclosure,” which would take them 
through a certain thickly settled village. The major said, “No, I will 
’ not do that because they will be killed if they do that, and that should 
not be done.” 

But, after some talk on the telephone, as I remember it, Major 
Seiler said, “I will tell leutenant so-and-so that you, Captain Goebbel, 
ordered them marched through this village to this prisoner-of-war 
enclosure,” words something like that. 

They were then marched through this village. In the meantime 
Goebbel got in touch with a man by the name of Ackerman who was 
the burgomaster ot mayor, whatever his title may be of that village, 
and at Goebbel’s structions Ackerman called out the populace, the 
civilians there. : 

As I recall it, most of them were older people, women and children, 
maybe some older men. I do not know who they were. Of course, 
it did not develop in the record. 

He aroused them to, I suppose you might say, fever heat and told 
’ them, “Here come these American murderers, here come the men who. 
have been dropping bombs, destroying your churches and homes and 
killing your families,” and so forth. “If the military will not kill 
them, the civilians cap,” and the result was, I think the civilians by 
_ sticks and stones, clubs, kicking and beatings, the German civilians 

killed all seven of those American fliers. 
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That is one of the trials that took place. I have the record here. 
You probably have it, too. There were several accused, tried for that 
unlawful—it certainly was unlawful—killing of American flyers by 
these German civilians. 

The court sentenced Goebbel—TI have it here’somewhere, the actual 
sentence—to death, and Seiler to death. Yes, here it is. 

Case No. 12-489. Ackerman, the mayor, got death; Goebbel got 
death, sentence of death by the court; Schmidt and Seiler were sen- 
ee to death; and a man named Eric Wenzel was sentenced to 
death, : 

Then when we examined this record, I think. about the time we 
‘were actually there in Munich, General Clay commuted Goebbel’s 
sentence to life imprisonment. 

Senator McCarry. Let us get the picture in chronological order. 
I understand when you went over this record you did not touch 
Goebbel’s case at all. You felt that his crime was such that he should 
‘be hung? 

Judge Van Ropen. No; that is partly net true. About the time 
we were going over the record of trial we got word that General Clay 
had already commuted the sentence from death to life imprison- 
ment. 

Senator, McCartuy. In any event, you did not recommend that 
Goebbel be commuted ? 

Judge Van Roprn. No. 

Senator McCarrny. You did recommend that Seiler’s be com- 
muted in view of the fact he refused to kill the men, refused to march 
them through town. AJ] he did was tell what had been ordered, so 
you recommended that Seiler’s be commuted? 

Judge Van Roprn. That is correct. 

Senator McCartuy. Am I correct that the ultimate result was that 
Seiler’s death sentence was confirmed? The captain, however, who 
was directly actively responsible for the death of American fliers, 
seven of them, his sentence was commuted to life imprisonment? 

Judge Van Roven. That is not entirely accurate. The story is 
this: 

T have just told you what the sentences were. General Clay con- 
firmed Ackerman’s, that is the mayor, a man named Schmidt, and 
Seiler. As far as Goebbel is concerned, he commuted that to life 
imprisonment. 

We made a recommendation that Seiler, the only one in that case, 
be commuted to life imprisonment. No, I believe that was two and 
a half years in that case. 

I received a letter from an officer over there—I will not mention 
his name because it was a personal letter—who is on duty in that 
section in Munich, giving me a list of what General Clay had actually 
done, and on that list he sent me, which is not official, I find that Gen- 
eral Clay has not followed our recommendations, but has recom- 
mended the death penalty. Whether Seiler has been hung yet or 
not, I do not know. 

Senator McCarruy. Mr. Chairman, the reason I brought this out 
is that if seems to follow the same pattern in the Malmedy case. The 
top man here, the naval captain Goebbel, who was directly responsible 
for setting in motion the machinery that resulted in the death of 
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seven American boys, his sentence, because of high rank, or some- 
thing or other, he gets life in prison. 

- The major who has refused to carry out the order on two different 
occasions, refused to kill the Americans, refused to march them 
through the town so the civilians could kill them, for some unknown 
reason.-his death:sentence ‘is confirmed. - 2 

. We find the same thing in the Malmedy case. We find that the 
privates, the privates who carried out the order are getting death and 
life imprisonment. The generals who allegedly made the order, who 
said, “We want these American boys killed,” they are getting off 
with a lighter sentence than the 16- or 17-year-old kids who carried | 
out the order. 

It seems to be one of those fantastic things, and I think it is part 
of the case that you and I heartily agree on, Senator. Am I right? 
_ Judge Van Roven. I do not agree with that entirely, because as I 
recall in the. Malmedy case Colonel Peiper was given a death sentence. 
He was a superior officer, as I remember. 

Senator McCarruy. There were three generals who were tried. 

Judge Van Ropen. We did not examine their records. 

Senator McCarruy. Three generals who were tried got lighter 
sentences than any of the privates. In other words, the generals 
who issued the order got a lighter sentence than the private who 
followed out the order, and that is the reason I wanted to have you 
give us this other case to show that that apparently is the whole pat- 
tern in that area. 

If your rank is great enough, you did not get the same punish- 
ment as the private who followed out the order. That is all on that 
point, Senator. 

Senator Hunt. Judge Van Roden, this morning, if my memory 
serves me correctly, you testified or made a point of the fact that. 
Lieutenant Perl, I believe it was, appeared before the Raymond 
committee. ; 

Judge Van Ropen. That is what I understand; yes, sir. 

Senator Hunr. And had testimony directly that these were tough 
cases to crack and that unusual methods had to be used to develop the 
testimony. 

Judge Van Roven. That is the substance of what we saw. 

Senator Hunr. Well, it develops, Judge, that Lieutenant Perl did 
not appear before them, but he did give them an affidavit. ‘The general 
tenor of that affidavit, of the testimony was it was a tough case to 
crack, but that strategems and things of that type had to be employed. 

Now, I am wondering if you wanted to clear the record or if you 
a say, as you remember it, Perl did appear, or did you just have 

is—— 

Judge Van Ropen. As I remember it—maybe I am wrong—I read 
_ several pages of testimony before this commission. Colonel Raymond 
would know about that. I am certain it was Perl. 

Senator Hunr. Colonel Raymond, would you mind telling us did 
Licntonant Perl appear before the committee? ; 

Colonel Raymonp. No, sir. Lieutenant Perl I have never seen. He 
did not appear before us. I think the Judge is mistaken. I do not 
know what testimony he saw, but it was not Perl’s testimony, anyway. 

We had an affidavit from -Perl, but that affidavit was not received 
until after your commission, Judge, had left the theater. 
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Judge Van Ropen. Well, I read pages of testimony given by some 
investigators. I thought Perl was one of them. 

Colonel Raymonp. You may have read Perl’s testimony at the trial. 

Judge Van Roven. No, I am referring to what Dr. Carl Fredericks 
told me when he and you and Colonel Harbaugh were having this in- 
vestigation while we were over there, several pages of typewritten 
notes which Colonel Simpson has a copy of. If it was not Perl, it 
was somebody else, Colonel Raymond. . 

Colonel Raymonp. That is quite possible. 

Judge Van Ropen. Who were the investigators you examined ? 

_ Colonel Raymonp. Kirschbaum, Thon, Steiner, who was an inter- 
preter, I believe, Jacobs, who was an interpreter, and other people 
connected with the case, but not directly. 

Judge Van Ropen. The reason I recall it, gentleman, is this: Dr. 
Fredericks told me at breakfast time one morning that as a result of 
what you gentlemen had been talking to him about, that he was 
surprised that Colonel Ellis, knowing Perl's background, let Lieuten- 
ant Perl do the work that he did. He thought Colonel Ellis had made 
a mistake in picking Lieutenant Perl for the job. 

Now that, of course, is just an expression of Dr. Fredericks’ opin- 
ion, which is not official, but it is certainly my impression that these 
notes I read included Perl’s testimony. If I am wrong, you should 
know more than f do. | 

Colonel Raymonn. Well, the record is here. 

Senator McCarruy. You did have Per!’s affidavit, did you not? 

Colonel Raymonn. Perl’s affidavit came in in January of this year, 
if I am not mistaken, December of last year or January of this year. 

Senator Hunt. The only discrepancy seems to be then that Lieuten- 
ant Perl did not appear personally. 

Judge Van Ropen. Then my recollection certainly is faulty, but 
that is my honest recollection, gentlemen, that we read what he or 
some investigators told you 

Colonel RaymMonp. We have testimony, of course, that Perl had 
‘been one of the interrogators and so forth, but he did not appear 
‘before us. JI have never seen the gentleman. 

Judge Van Roprn. Then I am mistaken, but I certainly got that 
impression. It is still hard for me to believe. 

Senator Hunr. Judge Van Roden, I have here before me a magazine 
known as the Progressive, I believe it is called. 

Judge Vaw Ropen. I have seen that. 

Senator Hunt. Which carries, I presume, a written article by you, 
at least it accredits the article to you, and that makes some rather 
serious, very serious and direct charges, and I would like to ask you 
some questions with reference to the source of your information for 
maling those charges. 

Judge Van Roven. Before you do so, Senator, I want this to be made 
very definitely of record. I did not write that article. 

I had made a talk at a Rotary Club meeting in our county and a 
gentleman who was there took some notes on the talk, and I understand 
that is supposed to be a condensation of the things, some of the things 
that I said at that Rotary Club gathering. 

The gentleman who actually did write that article, actually is the 
author of it, telephoned to me that it was to have a byline. I did not 
know what a byline was, believe it or not, gentlemen. 
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Then I was startled by receiving a copy of that as the author of that 
article. Iam not the author of that article. 

Senator Hunr. Let me ask you, Judge, after having read the article, 
would you like to say that the statements in there are statements made 
by you, or are they incorrect statements attributed to you? 

Judge Van Roprn. Well, some are correct and some are not correct. 

Senator Hunt. Judge, in your report of January 6, 1949, which 
you signed along with Colonel Simpson and Col. Charles W. Lawrence, 
this paragraph appears: 

- There was no general or systematic use of improper methods to secure prosecu- 
tion evidence for the use at the trials. . 

Now, does. that statement reflect your position as a member of the 
board ? 

Judge Van Ronen. I would say so as stated therein. 
Senator Hunr. That certainly is in direct conflict. Judge, to my 
way of thinking, with the statements made in this article, and perhaps 
I should get specific and ask you just which statements in this article 
you do say that you made at this address, and which you did not make, 
because you could not make those statements in the article and at the 
same time sign this report with the statement in there, because they 

are entirely incompatible. 

Judge, might I ask you on other occasions before other clubs in sub- 
stance have your remarks been practically the same as in this article 
in the Progressive ? : 

Judge Van Ropen. I have said “No, sir.” I did not write that 
article in the Progressive. Some of the things that are there I have 
said. Some of the things that are there I did not say at any time. 

Senator Hunr. Well, I am glad to know, Judge, and for the record 
I think it should be noted, that you did not write this article. 

Judge Van Ropen. That is correct. 

Senator Hunr. May Task you, Judge, in your investigation of these 
cases did you talk to any of the Malmedy prisoners yourself? 

Judge Van Roven. No, sir. 

Senator Hunt. Did you interview any of the administrative or espe- 
cially any of the medical personnel that were stationed there as 
Schwabisch Hall while the Malmedy prisoners were there? 

Judge Van Ropen. No, sir.’ - 

Senator Hunt. Would you mind telling us, if you know, why they 
were not questioned ? 

Judge Van Roven. I do not know as I can tell you except that we 
had available to us, as I have said before, all of these records. We 
have had reports of different people who were there. We had the 
benefit of the records of trial. 

We had the petitions, and this Raymond report, if I can call it that, 
and we interviewed people who came there to see us, who were listed 
in this report that we have, in one of these tabs that we have on our 
report, and we just did not interview any other person than what we 
saw here. 

Our time was full up as it was. We only had 6 weeks to do all this 
work in. We did the best we could in that length of time. 

Senator Hun. Let me ask you, Judge, did those who were inter- 
viewed make known to you their desire to testify, or did you request 
that they appear and testify ? 
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Judge Van Rover. No; I think they came both ways. Many of 
them heard about us being there. It appeared in the Stars and 
Stripes, and I think other papers in that section of Germany, and most 
of the people who came to see us I would say came voluntarily. 

They are listed here. They were lawyers. They were friends. 
They were clergy and other persons who I mentioned this morning. 

I say most of them came voluntarily, having heard about our being 
there. We at the same time requested certain people to appear before - 
us including Colonel Rosenfeld, the law member of the court that 
tried the Malmedy case; he was still there on duty, and some Lieu- 
tenant—I have forgotten his name. He is rather a short and stout lit- 
tle fellow. I cannot remember his name. 

We requested him to be there, and we requested, I think, somebody 
who had formerly been a major, now a civilian Jawyer over there as a 
civilian lawyer in Munich, to visit us, and I would say we reque:ted 
several people, but most of them came voluntarily. 
~ Senator Hunv. Did you think it was necessary, or did you think of 
it at all that these stories such as having teeth knocked out during in- 
terrogations, broken jaws, having injury to the testicles of the men, 
did you think it was necessary to call in any competent medical 
authority at that time and make examinations with reference to 
X-rays and examination of the mouth and things of that kind? 

Judge Van Ropen: That was not for us. We were there to find out 
whether these persons received fair trials and whether we believed 
that these convictions were proper and that the sentences of death 
should be executed. 

We heard this evidence here that I have told you about. We read 
the records of trial, the records that I have told you about, and that 
convinced us that these statements were secured in everything but 
a voluntary way and method. 

Senator Honr. In this voluntary way or method, Judge, as these 
various people appeared before you, did they give specific dates, 
definite names, and outline each particular situation, or were they 
general in their statements? 

Judge Van Ronen. Well, I do not remember. I think some of them 
gave some names. Jam sure they must have given the names. We did 
not keep any record of them. 

Some of them were general. I think that is the best answer I can 
give you.. Some were general and some were specifically mentioned. 

As I recall it one group came there, I think one man was a Ger- 

man Lutheran clergyman, as I remember it. He was a chaplain. He 
called himself that, at the prison where these men were, and I think 
he had with him a group of some other people. I have forgotten who 
they were. 
_ I think it should be in our list of persons who we interviewed, and 
he gave us quite considerable detail of what he had seen in the prison 
and what the persons there had told him, and we interviewed him at 
some length. I think he spent several hours. 

Senator Hunr. Did you see any certain person with any physical 
marks on him whatsoever? 

Judge Van Ropen. We saw none of the defendants, sir; none of 
the accused. 

Senator Hunr. Now. when the testimony was presented to you of 
the improper actions of these interrogators, did you ask the interro- 
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ators to come before you and defend themselves or give their side 
of the situation ? eee. 
.. Judge Van Ropen, No, sir. There were not very many.there. We 
did not. know whether they were there or whether they were not. 

Gordon Simpson felt that there was not any point. We should not 
gee them. We therefore did not see them. 

. Senator Hunt. Judge, would it be necessary or would you say that 
none of the things which you think happened you know of your own 
knowledge to have happened ? oe 

Judge Van Ropren. Will you repeat that again ? oe 3s 
| Senator Hunt. Of your own knowledge do you know any of the 
alleged atrocities here did happen ? 

Judge Van Ropen. Of course not, I was not there until July of 1948. 

Senator Hunt. Do you think, Judge, that in that intervening time 
and after the convictions, that these stories of brutal treatment could 
have been manufactured in order to prevent the execution of the 
convicts? 

Judge Van Roven. Not when the investigators themselves made 

‘their statements as Colonel Raymond’s board has indicated, and filed 
affidavits that they had actually done these things. They certainly 
could ‘not manufacture them. 

We were convinced when the investigators themselves made these 
statements that we had access to what I have just described, that cer- 
tainly could not be manufactured by anybody but themselves. 

Senator Hunt. Well, now, with reference to Lieutenant Perl, it 
being claimed that he admitted to the court that their persuasive meth- 
ods, so to speak, included various expediencies including some violence, 
is there any place in the record of the trial where Lieutenant Perl is 
recorded as having made such a statement ? 

Judge Van Ronen. I think you-will find something similar to that. 
Do you have the record of trial in the Malmedy case? That was quite 
a voluminous record, as you know. 

As I recall it, at the start of the trial—whether it was to disarm the 
defense or not, [ am not concerned with; I have no opinion to express 
about it, but the record shows that at the commencement of the trial 
the prosecutor made a statement to the court—you have it here—that 
they wanted the court to know that they would have to rely to a great 
extent, I believe, or maybe principally upon these pretrial extrajudicial 
affidavits, and they had to use some of these methods to get these 
statements. The court should know about this. 

That is in the record of trial itself, as I recall it. 

Senator Hunt. Now, do you think the court took that statement into 
consideration in their deliberations, in their findings ? 

Judge Van Roven. Took what into consideration, Senator? 

Senator Hunt. The statement that you have just made that was 
given by the prosecuting attorney when the trial opened. 

- Judge Van Roprn. I have no way of knowing what the court did 
except the court found them guilty. The court seemed to find most of 

fee guilty. Why they found them guilty is beyond me. I do not 
ow 


I cannot delve into their minds and know what they were thinking 
about. They had this evidence before them chiefly in the form of 
these affidavits and pretrial statements. 


260 MALMEDY MASSACRE INVESTIGATION 


Senator Hunt. But the court was aware of the situation as the trial 
got under way ? 

Judge Van Ropen. Apparently they were. Yes, of course. The 
court received these papers knowing they were secured that way. 

Senator Hunt. Judge, from your review of these cases, would you 
care to comment on what you think of the competency of the court? 
Was the court made up of men of capacity? Were they qualified mem- 
bers of the Court ? 

Judge Van Ropen. You mean qualified as to experience and legal 
training ? 

Senator Huny. And ability. Just generally speaking, do you think 
they were men capable of conducting such trials? 

Judge Vaw Ronen. Well, frankly I do not know: I only met two 
members of the court. I met Colonel Rosenfeld who was the law 
member when he came to visit us, and we had the interview with him 
in Munich last summer, and I think General Dalby was of the court, 
was he not? I met General Dalby in the summer of 1946, and these 
trials had taken place. 

I so happened I was law member of a. court in which he was presi- ° 
dent and we tried that WAC Captain Durant in the jewel case, and I 
met General Dalby in that connection then. 

I will say he was a competent combat genera] in my opinion. What 
competence he had as to legal training, experience, is very little. That 
is all I know about the membership of the court. 

Senator Hunt. Do you have any reason to. believe there were incom- 
petent members of the court ? aan 

Judge Van Roprn. How can I tell, sir, except the results? Any- 
body can draw a conclusion as to the results. I de not know. 

Senator Hunt. You could not judge after reviewing the records as 
you have in great detail whether the court was competent ? 

Judge Vaw Ropen. I am afraid your question is a little obscure. I 
do not understand your question. 

Senator Hunt. What I am trying to ask you, Judge, is-do you 
think the members of the court were qualified to be members of the 
court ? 

Now you can answer it yes or no. You can qualify it or you ¢an 
say you do not want to answer. I do not care what your aanswer is. 

Judge Van Roprn. I don’t object to answering if I know, but I say 
I don’t know. I have'no means of knowing what their respective 
qualifications were. 

I would say Colonel Rosenfeld impressed us as being a. very able 
attorney. He told us he comes from Mount Holly in New Jersey and 
in civilian life was a member of the bar there. He impressed all three 
of us, including myself, as being intelligent and alert, and very capable, 
and I would say he would be in my opinion a very able lawyer. 

Now he is the only one whom I can express an opinion about. The 
rest of them I do not know one way or the other about them. | 

Senator Hunr. Judge, let me ask you again, if T may, a question 
which I think I have asked you heretofore. That has to do with those 
men who prosecuted the case and the interrogators against whom these 
charges are made. 

In your capacity in reviewing these cases, do you feel you did or 
did not have an obligation to give those gentlemen their day in court 
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before your reviewing board? Why did you not ask them to come 
in and testify? . 
_ Judge Vaw Roven. Well, Senator, we were giving nobody any day 
in court. We were not there for that purpose. 

The orders of the Secretary of the Army were we were to investi- 
gate the trials themselves, the.recards of trials themselves and those 
facts surrounding the records of trial to ascertain, as I have said 
several times, whether these sentences of death were warranted by the 
evidence in all respects, and the way it was secured. 

Senator Hunr. Well, Judge, if you heard just one side ofa case, 
your conclusions might be somewhat prejudiced, might they not? 

Judge Vaw Ropen. Senator, if there was any dispute about these 
facts that we heard that these interrogators behaved in that way, that is 
true, but there apparently was no denial of the facts that they used 
violence. They had mock trials. They told us that. 

It is a known faet they had mock trials,.and if they did not have 
these mock trials it would not have produced that result because they 
- admitted they had these mock trials. 

Senator Hunr. There is no difference in your thinking and mine 
with reference to the mock trials. . 

Judge Van Ropen. Yes, sir. 

Senator Hunt. That has been freely admitted, but as I have listened 
to these hearings so far, Judge, I have not yet heard any witness say 
that he observed a single person having some of these cruelties of 
which you speak enacted upon him. 

Judge Van Ropen. Of course, we were not trying the case over 
there. These accusations that Colonel Everett made in his petition 
for writ of habeas corpus in the United States Supreme Court were 
very challenging. 

I think that is putting it very niildly, and that is the reason the 
Secretary sent us over there, to.see whether there was a merit in these 
accusations that he had made, and we went over there. 

I have described in detail, I believe, this morning what we found 
and how we found it. We made our report to the Secretary, and that 
is all we were supposed to do. We were giving nobody trials. We 
were not trying the accused. We did not interview them. We were 
not trying the investigators, the interrogators or the interpreters. 

We were not trying them, but the records that we found disclosed, 
may I say, in a very small percentage—that is why we have this para- 
graph in our report, “There was no genera] or systematic use of im- 
proper methods,” because out of 189 cases of defendants that we ex- 
amined, only a very small percentage, shall I say, only 29 of those did 
we recommend any commutation of sentences of death, and that is 
why we said there was no general systematic use of improper methods 
throughout all these cases, but in 29 cases—I have no ulterior motive 
except to give you the facts. I have nothing to gain or lose by this 
except criticism, favorable or otherwise. 

We have tried to give you the information that we found had taken 
place in. 29 cascs, and recommended commutation so that the matter 
could bs further investigated, and if appropriate and proper and 
illegal, to have a new trial. That is all our Job was. That is all I 
am saying to you now, sir. 

Senator Hunt. Then, Judge, do you subscribe to this statement: 
Your findings were based not on any personal contracts, not on any 
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personal observations with the prisoners, and further than the men 
who now stand accused before the American public of committing 
these atrocities were not given an opportunity to defend themselves. 

Judge Van Ropen. That is.a double-barreled question. The an- 
swer to the first part of that question I would say is “Yes,” we did 
not interview the defendants. We did not interview the interrogators, 

- We have told the Secretary of the Army what we found from the 
record, and it seems to me, if I can be bold enough and with due respect _ 
and suggest it to this committee, you have the equal opportunity of 
having the investigators here and probably are more of an official body 
te ascertain whether these things are so or not. They did not deny 
them, as far as I understand, unless they have done so in the public 
press. 

We were not engaged in any trial over there of anyone. We made 
our investigation. The sources that we had to use, I say they were 
limited to a certain degree, but we found the evidence in these 29 cases 
was of so doubtful a nature and these things which had been charged, 
many of which I have described to you, they warranted withholding 
execution of these 29 men. 

I am doing the best I can to give you a complete answer. I am not 

trying to evade it or avoid it. 
' Senator Hunt. Well, I am trying, Judge, for the benefit of the 
record, to establish the fact that your findings primarily, using a lay 
term, came to you second-hand, not from the parties definitely and 
personally involved. 

Judge Vaw Ropren. Of course not. We did not see any of the de- 
fendants. I repeated that many times. We did not see the accused 
and did not see the interrogators. 

Senator Hunt. Do you have any questions? 

Senator McCarruy. Yes. 

Judge, I have a few questions. It has been developed here that 
neither the Army board that made an investigation, nor your board— 
and I realize that your board was not expected to and did not have 
the time to interrogate all of these defendants. You had nothing to 
‘do with any of those except those sentences of death. 

In view of the fact that neither the Army board, nor any other 
board has ever gotten down to the point of investigating the details 
of the physical force used. Do you not think it might be a good idea 
if some board would perform that function now? 

Judge Van Ropen. My answer to that is “Yes,” and my answer 
may be further amplified by saying I think, I am sure it was the 
impression all three of us had, Colonel Simpson, Colonel Lawrence, 
and myself, that when we made this report there would be an investi- 
gation made to ascertain the extent and truth of these affirmations 
that we made as the result of our investigation. 

Who would be the agency to do it, I do not know, but some appro- 
priate agency I am sure we thought would take up this matter upon 
our recommendation and find out the extent of it and how much was 
true and how much was hearsay and how much was reliable and how 
much was unreliable. 

Senator McCarruy. In other words, your committee felt its func- 
tion was to go to the point of determining whether or not those men 
should be executed or whether they should be held up. 


MALMEDY MASSACRE INVESTIGATION 263 


Where there is doubt in a case it should be held up and then there 
should be the type of investigation that the Senator from Wyoming 
is questioning you about now. 

Judge Van Ropen. Yes, sir; because when we got over there some 
150 were actually hung. ; 

Senator McCarruy. Judge, will you answer this question: You 
have had some contact with Colonel Rosenfeld, I gather ? 

Judge Van Roven. To the extent I told you. We interviewed him 
in our office. 

Senator McCarruy. Do you think that he felt friendly or un- 
friendly toward the German race as a whole? 

Judge Van Ropen. That is a difficult question for me. 

Senator McCarruy. Did he have an honest, fair judicial attitude 
toward the German people? If you were a German, would you feel 
that you would’be willing to have a matter of life and death decided by 
this man Rosenfeld ? 

Judge Van’ Ropen. I could not. answer that question that way, 
Senator. 3 

Senator Hunr. We will recess at this time until 2 p. m. tomorrow 
afternoon. - 

(Whereupon, at 3:40 p. m., the hearing was adjourned to reconvene 
on Thursday, May 5, 1949, at 2 p. m.) 
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Unirep States Senate, 
SUBCOMMITTEE OF THE COMMITTEE ON ARMED SERVICES, 
: Washington, D.C.’ 

The subcoinmittee met, pursuant to adjournment, at 2:15 p. m., in 
room 212 Senate Office Building, Senator Lester C. Hunt, presiding. 
' Present: Senators Hunt (presiding) and Baldwin. 

Also present: Senator Joseph R. McCarthy; Colonel Ellis; Colonel 
Raymond; Mr. Finucane; and Mr. J. M. Chambers of the committee 
staff. 

Senator Hunr. The hearing will come to order. 

This may be off the record. 

(Discussion was had outside the record.) — ; 

My. Cuampers. In the case of the seven flievs referred to yesterday 
by Senator McCarthy, Burgomaster Akkermann was sentenced to 
death, and that was approved, and he was executed. There were sev- 
eral other people executed. I am going to read them off: Albrecht, a 
private sentenced to 6 years, and sentence approved for 6 years. Geyer, 
a lance corporal, sentenced to 4 years; sentence approved. Goebell, 
commander, sentenced to death; commuted to life. Heinemann, no 
rank, sentenced to 18 years, was reduced to 10‘ years. Krolikovski, 
sentenced to life; sentence approved. Mammega, sentenced to 20 
years; sentence approved. Three defendants, Meyer, Gerhards, and 
Klass were acquitted: Pointer, an acting corporal, sentenced to 5 
years; sentence approved. Chief of Police Rommel, sentenced to 2 
years, and it was approved. Technical Sergeant Smith, sentenced to 
death confirmed, executed. Jacob Seiler, first lieutenant, sentenced to 
death; sentence commuted to life on December 27, 1948. Carl Weber, 
first lieutenant, 25-years; sentence approved. Wentzel,:a naval lieu- 
tenant, death; seritence approved, executed in December. Witzke, 
private, first-class, sentence 11 years; sentence approved. 

This was the trial of the United States v. Kirk Goebell. 

Senator McCarruy. Would you give me Lieutenant Seiler’s sen- 
tence? : 

Mr. Cuamprrs. Jacob Seiler sentenced to death in November 1947; 
commuted to life. 

Senator McCarruy. And Goebell? |. 

Mr. Cuampers. Sentenced to death; commuted to life. 

These are not Malmedy cases, Mr. Chairman. +t 

Senator McCarriry. Mr. Chairman, the thing I think we should 
have cleared up then is wnder what theory of the law, what theory of 
justice, the naval captain who was directly responsible for the death 
of these seven men by beating, the most brutal type of death you 
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could find, under what theory of the law he would get the same sen- 
tence as Lieutenant Seiler who apparently opposed the actions of the 
naval captain at every step. 

I would like to read into the record this, from the Simpson report. 

Senator Batpwrn..May I say this, Senator: The only authority 
‘that this committee’ has as a subcommittee of the Armed Services 
Committee is to investigate the Malmedy prosecution and trial. We 
have not any direct authority to go outside of the record in an examina- ~ 
tion of all of these criminal trials. . 

Now, as I pointed out the other day, I said that we would confer 
among ourselves as a committee and would take it up with the main 
committee at the first opportunity that was offered to determine how 
much further this committee might want us to go into it; but I do not 
think that we have, under our present instructions, authority to go 
into a review of all of these criminal sentences. 

I mean our job in the first place was not to sit as a court of appeals. 
That was distinctly understood when the main committee authorized 
us. We will take it up with the main committee and have the com- 
mittee determine whether or not it wants to make an investigation 
of all of these war trials. Maybe that is desirable, but all we have 
got to do—and that certainly is a big job in and of itself—is to take 
action with reference to the Malmedy matter. That is all the instruc- 
tion that we have. 

Senator MoCartuy. Mr. Chairman, I do not want to press this un- 
duly, but I believe, as a Senator, we not only have the right but the 
duty to check into anything that comes to our attention during the 
investigation of the Malmedy case. 

I believe we should ask for an explanaton of this case so you can 
intelligently recommend to the Armed Services Committee either that 
you should go forward further into the matter or that you should 
not. 7 

Now, we have an unusual situation here. If I may read this one 
paragraph to show you what I have in mind, I am sure you will agree 
with me in principle, whether or not you do agree we should go into it. 
[ Reading :] 

The deputy judge advocate for the war crimes recommended the death sen- 
tence be commuted to life imprisonment and that the report of the War Crimes 
Board of Review No. 1 dated August 19, 1948, recommended that the sentence: 
isd to confinement for 2 years and 6 months commencing February 

So that the men on the scene recommended a. far different sentence 
for the junior officer who said, “This is a violation of all the rules 
of modern warfare. We shall not do it”—a different sentence from 
the naval captain who said, “Kill them; we do not care. We are 
going to arrange to have the civilians kill these boys.” 

It seems unusual to me that General Clay would disregard the recom- 
mendation of the deputy judge advocate of the review board, the Army 
Review Board of the Simpson committee, and give the junior officer 
who said, “No, we will not do that; you cannot kill prisoners of war; 
it is iegal’—give him the same sentence as the man who said, “We 
will arrange to have them killed.” , 

Now, I assume that General Clay, as busy as.he is with all his 
various problems, some of which he has certainly done an excellent 
job on-in Germany, most likely he personally knows nothing whatso- 
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ever about this case... Undoubtedly, he has delegated this to someone 
else. 

I do not think, Mr. Chairman, that you are going beyond your job 
given to you when you ask General Clay to explain this, so this com- 
mittee will know why they are following this procedure. It does 
shed some light on the balance of the war-crime trials. 

I think it will shed some light upon the type of review we have got 
_ in the Malmedy case. If there is a review so inaccurate and, I think 

you will agree, so unintelligent to arrive at this conclusion, we should 
know why, we ’ should know who is doing it, we should know whether 
or not the same man is reviewing the Malmedy cases. 

- Tf the chairman of this committee does not think that he should 
do that, certainly someone should do it. I believe you will agree 
with me on that, I assume you will, that someone should find out from 
General Clay as to the why of this. Perhaps, you would call it to the 
attention of the chairman of the Armed Services Committee, Mr. 
Tydings. Certainly, he will not be going beyond his functions. 

Senator Batpwin. What I shall say to the chairman of the Armed 
Services Committee, if the other two members of the subcommittee 
are agreeable to it, is that in the investigation of this Malmedy in- 
stance we ran into several extraneous matters that apparently merited. 
some investigation, and “Do we have the authority to go ahead in 
those particular cases?” 

I think that is the most that we'can do, but _we have got a large 
number of witnesses on the Malmedy thing. We have got a man 
here tomorrow who came from Texas. Judge Simpson came up from 
Texas, and I would like to inconvenience them as little as we can, 
although they have manifested their willingness to cooperate to the 
full extent, but I think that we ought to confine our investigation 
to the purview of this particular investigation and have some order 
to the procedure, and then when these extraneous cases arise that merit 
being brought to the attention of the Armed Service Committee, we 
can do that without going into great detail about them now. 

“Senator McCarruy. Just so that I will not be surprising the chair- 
man of this committee, so he will be fully apprised of what I plan on 
doing, unless the chairman intends to call upon General Clay for an 

_ explanation, I will feel it is my duty to take this up on the floor of the 
Senate, explain the facts surrounding this case and ask publicly that 
General Clay explain why this was done, and, also, at that time I 
think that I'am in duty bound to ask for an explanation for the Von 
Weizsaeker case. As the chairman knows, Von Weizsaeker was our 
prime listening post in’ Britain from’ 1936. He kept the British 
informed of negotiations — 

Senator Barpwin. That is the case we went into in some detail. 

Senator McCarruy. He kept the Bishop of Norway informed of 
plans for the 1 invasion of Norway. Tn other words, he was our No. 1 
Spy. 

The court said “in being that spy you got too friendly with these 
Nazis. Therefore, we are going to give you 7 years to purify you.” 

J think I am duty bound to take that up on the floor of the Senate 
also and call for an explanation of that. 

Senator Batpwin. Well, may I say to the Senator that I personally 
objected to the treatment that’s was given Ilsa Koch. I thought wheu 
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the Army commuted her sentence it made a grave mistake. However, 
that was a military matter within the military authority, and. my 
recollection is, I was advised at that time that that was a matter that 
had been closed. It had been finally determined and there was nothing 
further that the Army purported to do about it. 

Whether or not we should go into the question of the whys and 
wherefores of the Army doing that particular thing, that is another 
subject, too, but I would like, as chairman of this committee, in order 
to keep this thing on the line that we originally started and within the ° 
purview of our authorization, to confine the attention now of the hear- 
ings to the Malmedy cases because if we go into a great many extrane- 
ous cases we are going to delay this thing and confuse the record to 
the extent where it will not be as meaningful as it ought to be to get 
any real result. . 

Now, as I recall it, this case that you have just referred to was not a 
Malmedy matter at all. It was another criminal trial by another tri- 
bunal than those who tried the Malmedy cases. 

Senator McCarruy. Mr, Chairman, at the time that our Expendi- 
tures Committee started looking into the Malmedy cases, as you know 
your Armed Services Committee took the position they alone had. 
jurisdiction in checking anything involving the military government 
and the Army over in Europe. 

Now, we were primarily concerned with the Malmecdy case because 
of the Army report on that, but many of us, on my committee, are 
also wondering, about the entire system of justice over in Germany, 
and I do think within the fairly near future we would like to know— 
and I am not speaking with any authorization from the Expenditures 
Committee; I merely report back to them. I do.think we would like 
to know-in the fairly near future whether the Armed Services Com- 
mittee intends to restrict its investigation solely to the Malmedy case 
or whether you intend to go into the whole picture over there. 

As these other matters come up, to that I pointed out showing we 
have been following unusual reasoning, I think the American people 
might want to know the why’s and wherefore’s. I think General Clay 
might like to have them called to his attention. I would like to get 
some explanation from General Clay. 

Within the fairly near future, I would like to know whether you 
intend to restrict your investigation solely to Malmedy or whether 
you, by this time, feel that there are other things which should be in- 
vestigated and that the Armed Services Committee should branch out. 

I am not asking for an answer to that today at all. I think the 
chairman agrees that is a reasonable request. 

Senator Bazpwin. Well, I think I can say to the Senator that this 
subcommittee is just as desirous to see some good results come out of 
this thing as is the Senator from Wisconsin, but, on the other hand, 
under a direction to go into the Malmedy things, we would hardly be 
justified in branching out into a very wide study of the thing without 
direct authorization from the cominittee itself. As I said, the matter 
will be presented to the committee. 

Senator McCarruy. I think you are right. I do not think the sub- 
committee can go beyond what the full committee has instructed it 
to do. 

Senator Huny. Senator McCarthy, I might call to your attention 
just for whatever action you want to take, this matter, to be helpful. 
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We have just mentioned the Von Weizsaeker case. Yesterday in dis- 
cussing that situation when we opened our hearings you made this 
remark : 

J think this committee should see what type of morons—and J use that term 

advisedly—are running the military court over there. 

Now, I have here the names of the men running the court and their 
positions in civilian life, and they apparently are three quite out- 
standing gentlemen, and I thought.you might like the opportunity to 
delete that particular reference ‘from the record. 

Senator McCarruy. I am not going to delete anything that I have 
said. Everything I have said, I have said advisedly. I only judge 
the men—I do.not know what their names are—by the results. 

I think any man who says that the captain, the ranking officer who 
is responsible for the clubbing to death of seven American boys, any 
court that says he should get “the same punishment as a junior officer 
who resists that action, points out to the senior officer that it is con- 
trary to all the rules of modern warfare, it should not be done, he will 
have no part of it, to say that he should get the same punishment, I 
think describing them as moronic is doing i it gently, and I do not have 
any desire at all to delete it. I thank you very much . 

I think if you have names of the men who are responsible for that 
type of activity, as Senator Baldwin: says, this may be beyond the 
scope of this subcommittee: I hope that: the Armed Services Com- 
mittee as a whole decides to call those men and find out what type of 
reasoning dictated that action. 

Tf you are referring to the court that sentenced Von Weizsaeker, 
T think any court that “takes our No. 1 spy, the No. 1 man who gave us 
information, and sentences him to 7 years, admitting that he was the 
most valuable man we had, but they say that i in getting this informa- 
tion in order to be of value to us he had to chum with some of those ’ 
nasty Nazis, thetefore we are going to give him 7 years to purify 
him, I certainly will not retr act any stateiient:that I have to say. about 
that court, the type of reasoning that directed that. 

Senator Honr. At this point i in the record insert those names. 

(The information above referred to is as follows :) 

Re Ernest Von Weizsaeker et al.: (Judgment April 14, 1949, 7 years sentence. ) 

William C. Christianson, presiding judge, formerly associate justice, Supreme 
Court of Minnesota (term ended January 6, 1947). 

Leon W. Powers, formerly judge, Supreme Court of the State of Iowa; former 
member Iowa Legislature; general counsel. Farm Credit Administration of 
Omaha. 

Robert F. Maguire, attorney. Oregon; former assistant United States attorney: 
assistant chief deputy attorney, Or egon presently master in chancery, United 
States District Court, Oregon. 

Senator Hcwr. Is Major Fanton nee 

Major Fanton. Yes, sir. 

Senator Hunr. Major Fanton. may Task you to be sworn. Will you 
hold up your right hand, please? 

Do you swear ‘that the testimoniy your are going to give in the matter 
now in question shall be the truth, the whole truth, and nothing but 
the truth. to the best of your knowledge, information, and helief, so 
help you God? 

Major Fanon. I do. 


270 MALMEDY MASSACRE INVESTIGATION 


TESTIMONY OF DWIGHT ¥F. FANTON 


Senator Hunt. Major Fanton, do you have a prepared statement: 
that you would like to make? 

_ Major Fawrton. Yes, sir; I do. ee 

Senator Hunt. All right, will you proceed, please. 

In an effort to conserve our time, we will try to let you complete your 
statement and then we will question you afterward. 

Major Fawron. Thank you very much. 

I am making a prepared statement due to the fact that there are a 
great many details to my story and I believe this will be a saving of 
your time and will expedite the hearing as far as I am concerned. 

Senator Batpwin. Mr. Chairman, inasmuch as Mr. Fanton is a 
member of the law firm of which I have been a member in Bridgeport, 
Conn., and that point has been raised in this case, in the interests. 
of complete disinterestedness on my part at this stage of the pro- 
ceedings, I am going to ask you to conduct them and [I am going to 
withdraw. 

Senator McCarruy. I might say I think the chairman is absolutely 
fair, and I think it would be a good idea for him to sit in and watch this. 

I might say that he at no time during the course of this proceeding - 
has indicated any desire to shield Major Fanton from rigid exami- 
nation, rigid cross-examination, and I personally would like very 
much to see the Senator sit down. Iam sure'he will not in any way 
try to protect Mr. Fanton more than any other witnesses that has 
appeared. 

Senator Hunr. We will be pleased to have you remain as an unofficial 
observer. : 

Senator Batpwin. If that is what the Senator desires, I will remain. 

Senator Hunt. All right, Major, will you proceed, please? 

Major Fanron. I was assigned to the investigation of the so-called 
Malmedy massacre in June of 1945. The investigation began with 
an analysis of the War Crimes Branch File 6-24 in an effort to secure 
all possible preliminary information with respect to the details of 
this crime and the identity of the units of the German Army impli- 
cated in it. Military intelligence maps and reports issued at the 
ue this tragedy occurred were also examined and analyzed to this 
end. 
The War Crimes Branch File 6-24 should be secured by this com- 
mittee from the Department of the Army and examined if at all pos- 
sible. It is replete with photographs taken at the scene of the crime 
immediately after the recapture of thearea by our Army and contains 
the statements of survivors and captured prisoners of war secured 
at the time by the inspector general of the First Army and members of 
his staff. It brings home to anyone reading’ it the extreme brutality 
of this crime. 

This preliminary work resulted in a determination that the Malmedy 
massacre had in all probability been perpetrated by units of the First 
SS Panzer Regiment Leibstandarte Adolf Hitler. The Army news- 
paper, Stars and Stripes, came out with a story in August 1945 about 
Col. Joachim Peiper, the commanding officer of this regiment, which 
indicated that he was being held in the military intelligence interro- 
gation center at Freising, Germany. I interrogated Colonel Peiper 
at Freising on August 25 and 26, 1945. 
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Peiper gave me a great deal of valuable information about the com- 
‘position of his march column at the scene of the crime. He also verified 
the identity of certain of his officers and men who had been mentioned 
by prisoners of war interrogated by the inspector general and sup- 
plied information which proved useful in apprehending them. He 
admitted knowledge of the Malmedy massacre and stated that his 
division commander, General Mohnke, had ordered him to investigate 
this crime which the American Government had reported to the Ger- 
man Government through Geneva. His investigation proved negative. 

Following this interrogation a team of interrogator examiners under 
my command screened prisoners of war at various enclosures through- 
out Germany and Austria for further information with respect to 
‘persons and units implicated in this crime. During this time indi- 
vidual suspects were also being located in various parts of Germany, 
Austria, France, England, and this country. 

While many key suspects were appreliended as a result of these activ- 
ities, it soon became apparent that we-could not properly interrogate 
suspects until we had facilities where they could be kept from com- 
municating with each other before and after their imterrogation. 
It was at this point that we began to plan for the detailed interrogation 
of the membérs of ‘wnits stispécted of “beitig implicated in this crime. 
The first step was the collection of all members of the First SS 
Panzer Regiment in one enclosure. Accordingly theater headquarters 
sent out a telegraphic order commanding; all subordinate commands 
and requesting the Allied Governments to evacuate all members of 
this regiment to the war crimes enclosure near Ludwigsburg, Germany, 
known as I. C. No. 78. Approximately a thousand prisoners of war 
were evacuated in accordance with this TWX. 

At I. C. No. 78 the prisoners formed themselves into their old units 
‘with their former officers in command with the exception of Peiper, 
‘who as the principal suspect was kept under continual individual 
guard. Conditions were provided insofar as possible which would 
conduce to the free exchange of information and encourage reminiscing 
on the part of the prisoners. _ 

Interrogators were instructed to conduct ‘a most extensive examina- 
tion of prisoners who were not members of implicated units or who 
‘were clearly not implicated in the crimes being investigated in order 
‘to find out what was transpiring within the enclosure. Many of them 
divulged valuable information with respect to admissions made by 
individuals who were implicated in the crimes and indicated the 
nature of rumors circulating within the enclosure and the individuals 
most active in instigating collusion with respect to false accounts of 
the facts. a 

The remaining prisoners were given a quick screening designed to 
size them up as individuals and further verify their identification as 
to name, rank, duty, assignment, and organization. The interrogators 

. were instructed to limit the interrogations to testing procedures. Asa 

result of these testing procedures it quickly developed that many of 
the subjects had collaborated to devise certain types of false stories 
concerning the details of the crime, by which they hoped to avoid 
implication. ao 

There were two or three types of these stories. The subjects either 
experienced vehicular break-downs which prevented them from reach- 
ing the scene of the crime until after it was committed, or were pro- 
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ceeding in the extreme point of the column and passed beyond the 
scene before the crime occurred. The order which occasioned the 
shooting of the American prisoners of war when admitted was always. 
given by an officer who had been killed subsequently. Adraissions with 
respect to this collusion were later secured in the course of the detailed 
interrogation of these witnesses and suspects. 

While this screening was in progress, a large prison in Schwabisch 
Hall, Germany, officially designated as Internee Prison No. 2, was 
taken over to Serve as an interrogation center for the detailed inter- 
rogation of the witnesses and suspects involved in this case. 

Cases of mistaken identity and prisoners who would not be profit- 
able subjects for interrogation were evacuated from I. C. No. 78 to 
Internee Prison No. 1 at Ludwigsburg, Germany. All the other pris- 
oners were evacuated to the interrogation center at Schwabisch Hall 
in accordance with a carefully devised plan. There were over 400 of 
ihese prisoners evacuated to the interrogation center. 

This evacuation proceeded in accor dance with the provisions of 
S. O. P. No. 1, a certified copy of which is attached hereto. The pris-- 
oners were closely guarded during the evacuation and strictest secu- 
rity was maintained in order to ‘prevent escape and communication 
between the evacuees. The movement was planned and coordinated 
to minimize the knewledge of the prisoners with respect to those being” 

evacuated. 

The prisoners were assigned a priority in accordance with their 
importance as witnesses or suspects. Prisoners who were in the high- 
est priority were assigned to cells at J. P. No. 2 in solitary confine- 
ment—used in popular sense to mean close confinement. 

I would like to explain there, Mr. Chairman, that the term “solitary 
confinement” as I use it here does not impute punishment. What i 
really means in the technical sense is close confinement, and that is 
where this footnote comes into this statement. 

Where mor’ than one prisoner was assigned to a cell, the assignment 
was planned in such a way that prisoners of different priorities and 
belonging to different units occupied the same cell. 

Insofar as possible, officers were assigned cells in solitary confine- 
ment. 

Wherever I have used that throughout this statement, it means “con- 
finement.” 

Those occupying a cell together were usually of the same grade. 

At the interrogation center I. P. No. 2— 

Here I will have to deviate from my statement. because as I under- 
stand it that S. O. P. has already been introduced in evidence. I be- 
lieve Mr. Chambers introduced that in evidence. Am I correct in that 
regard ? 

Mr. Caamperrs. Iam sorry. What was the question? 

Major Fanton. Excuse me just.a minute. I will get the copy of the 
record that you made available to me here and see if I can tell vou the 
exact: page, because I think it should be identified. This was the tran- 
script for April 29. Colonel Chamber=, Tt js pag 456. 

Mr. Cuampers. Yes, 

Major Fanton. Is that $. 0. P. No.2? You said: 


I would like to place in the record a copy of the Standard Operating Procedures 
insofar as medical health is concerned. 
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Mr. Cuampers. Paragraph 8 only of S. O. P. No. 2 is here. The 
preceding paragraph says: 

This is part of §. 0. P. No.2. | 

Major Fanron. Isee. Do you have that S, O. P. in your possession ? 
You have my only copy, I am afraid. 

' Mr. Cuampers. I think I have it. I will check our records and see. 
- Major Fanton. Fine. I would like to have it to attach to this 
statement. , 

Every possible precaution was taken to prevent communication 
between prisoners and to keep them from learning the identity of other 
‘ inmates of the prison. They were closely guarded by American Army 

personnel assigned to the Six Hundred:and Thirtieth Tank Destroyer 
Battalion which was the unit responsible for the security of the prison. 
A set of security and health regulations were printed in German and 
distributed to al] the prisoners. They were at the same time given 
printed. notices telling them that they were being held as war criminal 
suspects, 

Upon receipt of.this notice many of the prisoners who did not feel 
that they were implicated requested an opportunity to be heard. 
Others in this category asked the guards for paper and pencil. The 
detailed interrogation of the suspects was postponed until these re- 
quests could be granted. Some of these volunteers proved to be very 
cooperative witnesses. The more intelligent supplied us with many 
valuable leads and enabled us to reconstruct many important details 
of the various crimes committed. __ 

The next step in preparation for the detailed interrogation of the 
witnesses and suspects was to organize the information we had se- 
cured througli an analysis of the material in W. C. B. File 6-24 and mil- 
itary intelligence maps, the screening operations at I. C. No. 78 and the 
testimony of these volunteers, so that this information would be readily 
available to all interrogators. Files were assembled for each unit 
which might be implicated in these crimes containing the names. of 
the men in the unit, their’ duty assignments, equipment used by the 
unit, history of the unit, gossip within the unit and all other informa- 
tion indicating the extent of the unit’s implication. Personality. index 
cards were made up on all witnesses and suspects detained in the 
interrogation center and all persons mentioned by them in their state- 
ments. Any information deemed of valve in solving these crimes was 
entered on these cards. These cards and files are considered more in 
detail in S. O. P. No. 8, a certified copy of which is also attached to this 
statement. 

The detailed interrogation of suspects who were members of impli- 
cated unitS was carefully planned and controlled to insure success. 
A particular cell block in the interrogation center which was set apart 
from the rest of the prison was selected for offices and interrogation 

cells. My office and the interrogation center office adjourned the cells 
in which the interrogations were actually conducted. 

It was realized from the outset that any statements or confessions 
secured had to be voluntary and that such statements and confessions 
would be subjected to careful scrutiny by the court trying this case to 
determine whether or not they were admissable under Anglo-Ameri- 
can rules of evidence. The key interrogators were all lawyers who 
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fully appreciated the importance of employing proper interrogation 
techniques which would cause the subjects to give truthful and. volun- 
tary accounts of what had happened. The other interrogators were 
carefully briefed so that they entertained a similar awareness of the 
importariceé of these considerations. 

In order that the interrogations might be properly controlled and 
coordinated to insure maximum ‘exploitation of the witnesses and 
suspects in this case, I issued S. O. P. No. 4, a-duly certified copy of 
which is hereto attached. This S..O. P. described in detail the pro- 
cedures which would be followed in conducting these interrogations. 
It was discussed with the various interrogators prior to its issuance. 
It was read and discussed paragraph by paragraph at a conference 
of all the interrogators after its issuance. I discussed it in detail 
with interrogators who joined my team later on in the investigation. I 
constantly supervised interrogations in progress to insure strict com- 
pliance with all of its provisions. 

Paragraph 4a of this 8. O. P. forbidding the use of threats, duress 
in any form, physical violence or promises of immunity or mitigation 
of punishment was strictly adhered to by all the interrogators in 
securing statements and confessions. 

The various interrogation techniques. used were designed to make 
the subjects feel that we knew the whole story; that we know what 
they had done, where, why and in whose presence. They weve sold 
on the idea that they had nothing to lose by telling the truth and that 
justice would be done only if they did so. They were convinced that 
this investigation was so searching and thorough that they could not 
possibly succeed in hiding the truth. We made them believe that the 
plan for defeating this investigation had, completely failed and that 
since others were talking and telling the truth about the orders that 
were given and the other details of the various crimes which were 
committed, they should stand with the others and tell all they knew. 

While many of the suspects refused to tell the truth, it was surpris- 
ing the number who talked freely. Many times suspects were left 
unattended to write out their preliminary statements and draw illus- 
trative sketches. These statements were long and contained many 
irrelevancies but were an indication of the voluntary nature of the 
proceedings. As the interrogations progressed these statements ac- 
cumulated faster than the translators and reporters could process 
them. 

Each interrogator was assigned an implicated unit so that he would 
become familiar with all details which might be useful in interrogat- 
ing the members of that unit. We then proceeded to interrogate those 
jn these units who we felt would-be most susceptible to our psycholog- 
ical approach. Most of these first subjects were younger men, privates 
and lowranking noncoms who had not been with the SS very long 
and were less well indoctrinated in the traditions and ideology of this 
infamous organization. There were some of these subjects who per- 
sisted in matching wits with the interrogators, but many of them 
became cooperative witnesses who were able to give us valuable leads. 

The interrogation techniques which were used can be developed 
from an examination of the trial record of this case and the testimony 
of the interrogators themselves. However, from my knowledge of 
these techniques, which I believe is considerable, I should like to spe- 
cifically refute the vicious charges contained in the petition for writ 
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of habeas corpus filed in the Supreme Court of the United States 
by Defense Counsel Everett on May 11, 1948. Most of these techniques 
were discussed with me by the interrogators before being used on par- 
ticular subjects. I observed the interrogations frequently while they 
were in progress and witnessed certain important confessions secured 
through the use of such techniques. . 

In paragraph 12 of his petition Mr. Everett who will be hereinafter 
called’ the petitioner, claimed that the plan of interrogation and tech- 
niques used violated the Geneva Convention which prescribed certain 
rules governing the treatment of prisoners of war. It is rather ironic 
that such a defense should be invoked on behalf of these criminals who 
were found guilty of the wanton murder of American prisoners of 
war, but a consideration of the facts clearly demonstrates that the 
petitioner’s claims in this regard are without substance. 

_ The law is not clear regarding what must be done to change a man’s 
status from that of a prisoner of war to that of a war criminal sus- 
pect. I discussed this matter with Colonel Bard, the judge advocate of 
the Seventh Army, and with the provost marshal of the Seventh Army, 
under whose jurisdiction these prisoners fell. They both approved 
the method of handling these prisoners called for by our interrogation 
plan. ; 

As has been previously stated prisoners detained at the interrogation 
center were notified before detailed interrogation commenced that they 
were no longer prisoners of war but were being held as war criminal 
suspects. It is a certainty that long prior to the issuance of such 
notice, all those who were members of implicated units knew that 
they were being held for interrogation.in connection with the investi- 
gation of the murder of American prisoners of war and Belgian civil- 
ians by their units during the Battle of the Bulge. This knowledge 
was gained from the screening activities which were necessary in order 
to determine the suspects who should be evacuated for detailed inter- 
rogation. 

Realizing that they might be called to account for their crimes, sev- 
eral of those directly implicated escaped and attempted to conceal 
their identity during these screening operations. One of the prin- 
cipal suspects, a man by the name of Briesemeister who was later con- 
- victed and sentenced to hang, escaped and was finally apprehended 
in the Russian sector of Berlin . 

It would have been utterly impossible to have investigated this case 
with any hope of success if the suspects evacuated to the interrogation 
center had been treated as ordinary prisoners of war. This was dem- 
onstrated by our experience over a considerable period of time in 
screening these suspects at prisoner-of-war enclosures and at I. C. 
No. 78. However, as indicated by the provisions of 8. O. P. No. 2 and 
S. O. P. No. 4, those detained at this interrogation center were given 
the best treatment possible under the circumstances and were at no 
time subject to acts of violence, coercion, or threats in the course of 
- their interrogation. 

It was obviously impossible to determine which of the suspects 
evacuated to the interrogation center should be treated as prisoners 
of war due to their lack of implication in these crimes. As soon as such 
a determination could be made, those who were definitely cleared were 
evacuated to a prisoner-of-war enclosure. 
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The petitioner gives his version of the so-called mock trials, which 
have been the subject of so much discussion, in paragraph 18 of the 
petition. The allegations of this paragraph read like the flights of 
fancy associated with an Orson Welles dramatization rather than the 
carefully considered and solemnly sworn-to statements one would ex- 
pect to find in a petition of this nature addressed to our highest Court. 

Although a black cloth was thrown over a table and candles were lit 
before a crucifix at the taking of the oath in order to convey the im- - 
pression of a court, the term “mock trial” used by the petitioner to 
describe these proceedings is a misnomer. There were no formal 
charges and specifications preferred against the subject. He was not 
represented by counsel. No sentences were ever pronunced by the 
three-man “board” or “court” before which the hearing was held. 

This “board” or “court” usually consisted of three persons. Officers, 
enlisted men, or civilians were used. When important subjects were 
involved, I sat in on the proceedings. ; 

We referred to this interrogation method as “the fast procedure.” 
It was originally designed as a formality to impress the subject with 
the sancitity. of the oath through the use of a ceremony which cus- 
tomarily attended the taking of the oath on the continent. This was 
true whether sworn testimony was to be taken in court or elsewhere. 
In this connection some of the interrogators used this ceremony of 
lighting the candles before the crucifix when they were taking the 
sworn statements of suspects in routine interrogations. 

In this “fast procedure,” when a subject was brought in, he was given 
the oath by the interrogator. It was then explained to him that the 
sanctity of the oath was of great importance and that he must tell the 
truth. This was follewed by a statement that we knew all the facts of 
the case; that other prisoners had testified fully regarding them, 
and that, if justice was to be done, all prisoners implicated had to be 
given the opportunity of telling their stories under oath. The sub- 
ject was then advised that this was a fast procedure and that we did 
not have time to listen to lies. The interrogator would then recon- 
struct the details leading to his implication 1 the crime and, having 
indicated that we knew what he had done and in whose presence, would 
ask the subject to tell his story. At the first obvious untruth, he would 
be cut short and dismissed. : 

When a subject refused to tell the truth and it was plain that he was 
unimpressed by this ceremony, we returned him to his cell. Further 
interrogation of such a suspect would be postponed until we could 
confront him with a witness to his crime or until we had better know]l- 
edge of the exact nature of his participation in one of the crimes in 
question. 

If a subject appeared impressed by the ceremony but was afraid to 
tell the truth, he was usually temporarily assigned to one of the other 
interrogation cells. After he had had an opportunity to think about 
what had happened, he would be visited by another interrogator who 
would talk to him in a friendly fashion and advise him that he might 
have another chance to testify in a fast procedure but that it was 
doubtful due to the fact that we were so busy. .In some cases the sub- 
ject would ask for a second hearing, at which time he would tell a 
different story from that which he had told at the first hearing. A 
few of these subjects told the truth at their second hearing. Others 
persisted in lying. These had to be reserved for other techniques. 
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There was nothing about these “fast procedures” which in any way 
constituted coercion and intimidation or involved inducements. I am 
absolutely satisfied as was the court that heard this case that the con- 
fessions and statements secured through the use of this technique were 
in all respects voluntary and truthful. 

I wish to refute spécifically the claims concerning these proceedings 
made by the petitioner in paragraph 18 of his petition, as follows: 

.. There was never any beating administered to any of the subjects- 
‘being interrogated; this “fast procedure” hearing was conducted in a 
large interrogation cell during the daytime; there was at least ‘one 
full-sized window which was not in any way covered or obstructed ; the 
-cell was fully lighted and never darkened in any manner; there was 
never any defense counsel or other person who represented himself 
cas such appointed for the subjects being interrogated through the use 
of this technique; the interrogation was conducted by a single inter- 
rogator, although I understand that after my departure two interro- 
‘gators; one friendly and other other hostile to the subject, occasionally 
participated in the proceedings; this represented to the subjects as 
a special procedure; the scene depicted in this paragraph of the peti- 
tion with respect to the reading of the charges is entirely false; no 
‘attempts were made to force confessions from the subjects; witnesses 
were rarely used in this procedure because they destroyed the effect 
‘which was sought; however, when they were used, they were merely 
used to recite facts which they knew of their own knowledge or facts 
which they had been able to. deduce from the circumstances as related 
by witnesses; there was no attempt’to prove beyond a doubt by false- 
hoods that the subjects were guilty of many war crimes as claimed in 
this paragraph of the petition; the actions of the defense attorney in 
inducing confessions from these subjects and otherwise is entirely false; 
no death penalties or other sentences were ever passe.l as a result of 
‘these proceedings. é 

While they achieved outstanding results in one or two cases which 
IT remember, I do not recall more than four or five of these controversial 
procedures. I am told that they were not used very much after my 
departure. I believe the number convicted through the use of this 
technique was small. 

Thus even if their use be questioned they were of limited signifi- 
‘cance. However, the excerpt from Wigmore on Evidence, attached 
‘hereto as exhibit A, fully supports the propriety of this method of 
‘interrogation. 

The petitioner claims in paragraph 18 of his petition that the 
‘prisoners were placed in solitary confinement immediately after cap- 
‘ture—he means solitary confinement in the technical sense, I believe, 
‘from the context of the petition—that they were thus held incom- 
municado for weeks and months, and that after such periods “stool 
pigeons” would be put into the cells with them to tell them that they 
’ would be let off with light sentences if they signed dictated statements 
whether true or not. The account then goes on to claim that a few 
days afer the talk with the “stool pigeon” the prisoner would be 
brought before one of these so-ealled mock trials with the hope and 
expectation of a light sentence, stich as the “stool pigeon” had described, 
if he would sign an American prosecution dictated statement. 

From my knowledge of these matters, I am certain that the charges 
made in this paragraph of the petition are entirely untrue. It was 
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many months after capture, and only after extensive screening, that. 
the more important suspects were evacuated to the interrogation center 
at Schwabisch Hall, to be held in solitary confinement pending de- 
tailed interrogation. Most of the witnesses and suspects detained at 
Schwabisch Hall occupied cells in groups of two or more, with some- 
of the larger cells accommodating as many as 15 or 20 prisoners. It 
was only the more important suspects who were held in solitary con- 
finement. In view of the screening operations necessary to determine 
those who should be evacuated, it is a certainty that all the men con-. 
victed in this case knew why they were being held throughout the 
entire time of their stay at Schwabisch Hall. 

As indicated by the provisions of S, O. P. No. 4, “stool pigeons” 
were sparingly used in connection with the interrogation of difficult 
subjects. There were only two or three prisoners who were intelli-. 
gent enough to serve as “stool pigeons.” These had to be very care- 
fully briefed to avoid detection since they were usually employed. 
in interrogating the older and more hardened members of the SS. 
The “stool pigeon” would remain silent for some time after assign-. 
ment to a particular cell, and he would assume a suspicious and non- 
communicative mien. His success depended on getting the subject 
to talk to him and securing his confidence to the extent necessary to- 
enable him to determine the true facts regarding the subject’s impli- 
cation in the crime. 

Any such crude use of a “stool pigeon” as related in this paragraph 
of the petition would have immediately aroused the suspicion of the 
subject and rendered the “stool pigeon” valueless. 

There were only a limited number of “stool pigeons,” and they 
sometimes had to remain for weeks with a subject before they were 
able to report anything of importance. They could only be used with 
important suspects. To my knowledge, they were never used in con- 
nection with the so-called mock trials which were generally reserved 
for the interrozation of simpler subjects. 

The remaining paragraphs of the petition, insofar as they con- 
cern the interrogation techniques used, relate a series of melodramatic 
episodes which are quite obviously the product of the imagination of 
desperate men trying to escape the consequences of heinous crimes. 
These accounts of beatings, threats, inducements, starvation, spiritual 
deprivation, and a variety of tortures are all untrue. They repre- 
sent pure fabrication, and I have been told many of these stories have 
been admitted as such by those responsible for them. Knowing this, 
the petitioner should have recognized them for what they were and 
tested them thoroughly before swearing to their truth in this petition. 

Repeated reference is made throughout this petition to dictated 
statements and confessions. There were no dictated statements and 
confessions in the sense intended by the petitioner. 

All statements and confessions were taken in accordance with para- 
graph 5 of 8. O. P. No. 4. They were discussed by the interrogators 
with the subjects so that all essential details would be included and 
all irrelevances omitted. Insofar as possible, the language of the sub- 
ject was used. Every statement or confession was written by the indi- 
vidual giving it. 

It was customary for the interrogator to rephrase the subject’s lan- 
guage in the interest of an orderly, logical, and grammatical presen- 
tation of the facts. However. in several of the confessions and state- 
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ments which I myself witnessed, the subject would question the use 
of particular language when he did not feel his thoughts were ex- 
pressed as he had expressed them when first telling his story, The 
interrogator and the subject would then discuss the matter until they 
could agree upon a proper statement of the facts in question. 

. Before any statement or confession was ever signed, the subject was 
asked to read it over and make certain. that he was satisfied that it 
represented his true recollection of the facts. The signing of state- 
ments and confessions was usually attended with suitable formality, 
including witnesses and an acknowledgment under oath by the subject 
that he was signing the‘statement’ or confession voluntarily, and that 
it represented the truth. Every possible precaution was taken to in- 
sure that the statements and confessions represented the true recollec- 
tion of the individuals making them. An examination of the state- 
ments and confessions themselves clearly indicates this fact. 

. In making such sweeping charges as those contained in the petition 
the petitioner has ignored the well-known fact that there is a very 
strong urge on the part of a person guilty of a serious crime to unbur- 
den himself through confession. The interrogation techniques em- 
ployed were designed to make it easy for the subjects to satisfy this 
urge. They were convinced that it was useless to compound their 
crimes with false testimony and that justice would be done only if they 
told the truth. te 

Violence,- threats, and inducements would have caused a wall of 
resistance to rise and would have thwarted the urge to seek relief 
thrcugh a full telling of the truth. Such methods would most certainly 
have failed. . 

Instead of a completely. successful investigation resulting in the 
trial and conviction of all those responsible for these crimes, from the 
commanding general of the Sixth SS. Panzer Army on down, with 
the exception of a few.individuals who were-dead or could not be appre- 
hended, there would have been a disgraceful debacle resulting in false 
and erroneous charges, an insufficiency of evidence to convict those 
really responsible, and an attempt to sacrifice a few hapless individ- 
uals to satisfy the demand for retribution. , 

It is inconceivable that the libelous charges contained in this peti- 
tion were laughingly or jokingly admitted by the American prosecu- 
tion team, as claimed by the petitioner in paragraph 19 of the petition. 
The claim that responsible Army officers and members of the bar 
would treat with levity charges that they employed terror tactics and 
practiced cruelty to force false confessions from innocent victims is 
so patently incredible as to be false on its face. 

While I was not present for the trial of this case, the claims made 
by the petitioner with respect to this phase of the case are at complete 
variance with the facts as they have been related to me by reliable 
informants. I have every reason to believe that these claims are as 
‘distorted and untrue as those appearing elsewhere in this petition. 

Those charged with the responsibility for trying the perpetrators 
of these crimes considered this one of the most important war-crimes 
cases. From what I know of their policies governing the preparation ~ 
of this case for trial and from what I have learned about what trans- 
pired after my departure, I am certain that the accused were given 
a fair trial and that the petitioner was given every opportunity to 
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i a his case and present all possible defenses on behalf of his 
clients. 

Had the many claims contained in this petition not been completely 
false, the petitioner would have been compelled in the proper exercise 
of his duties as defense counsel to prove them at the trial through the 
testimony of competent witnesses, or otherwise. The various inter- 
rogators who actually secured the statements and confessions in ques- 
tion took the stand at the time of trial and were examined and cross- 
examined exhaustively with respect to all pertinent details of most, 
if not all, the interrogations resulting in the statements and confes- 
sions which were introduced in evidence. If there were any truth to 
the claims of the petitioner, the interrogators should have been required 
to affirm or deny such claims so that. the court could judge their credi- 
bility. The trial is where these matters should have been tested. 
Spreading such sensationalism in the newspapers and induling in im- 
proprieties in a petition of this nature in an effort to appeal to emo- 
tionalism rather than reason is not substitute for a timely and proper 
proofs of the facts. 

The attempts of the petitioner to excuse his delinquency in this re- 

gard, appearing in paragraphs 19, 25, and 28 of the petition, are most 
unconvincing. The petitioner admits, in paragraph 28 of the petition, 
taking full responsibility for— 
preventing the remaining defendants from taking the stand in their own behalf 
and further testifying as to the force, duress, and so-called tricks of the prosecu- 
tion “because the fear of these prosecutors lingers on.” 
I have been told that the defendants who did take the stand and 
testify with respect to these matters were thoroughly discredited. It is 
clear that the petitioner and the remaining defendants feared, not the 
“prosecutors,” but the truth which they would elicit on cross-exam- 
ination. “a? 

I am confident that a consideration of the facts as established by the 
record, the statements and confessions themselves, and the testimony 
of witnesses heard by this committee will effectively give the lie to 
the false and unfounded claims set forth with such pathos in this pe- 
tition. Unfortunately those giving these claims currency have been 
well placed and supposedly responsible individuals, publications. and 
organizations. It will be most difficult to undo the damage which has 
already been done. 

Senator McCarthy charged at the outset of this investigation that 
because of my association with the law firm of which Senator Baldwin 
is a member, this committee was out to “whitewash” the Army. The 
newspapers made it look as though this were still another investiga- 
tion of the prosecution. The fact of the matter is, of course, that I 
asked Senator Baldwin to take action because I was, and remain, highly 
critical of the manner in which the Army has handled this case since 
its trial and initial review. 

If Senator McCarthy intended his claim of “whitewash” to apply 
to the investigation and trial of this case, I can only repeat Senator 
Baldwin’s reply. The facts will speak for themselves. We who are 
testifying for the prosecution do not feel on the defensive. On the - 
contrary we feel that defense counsel Everett, Judge Van Roden and 
all the others who have been hawking this sensationalism at the ex- 
pense of their country and the cause of international Jaw and order 
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should be publicly exposed and made to stand before the peoples of 

this country and other like-minded nations for proper judgment. 

This case was tried 8 years ago. It was promptly reviewed initially. 
These claims of mistreatment were made during the trial and immedi- 
ately thereafter. They have grown in enormity as time has passed, 
cwminating in the fantastic accounts contained in the petition which 
I have heretofore discussed. With the passage of time has also come 
a series of acquittals and commutations by General Clay, all pre- 
sumably based on successive reviews of the record in the light of these 
claims. 

The claims themselves have been investigated four different times 
tomy knowledge. None of these investigations was a thorough investi- 
gation aimed at hearing all competent testimony on the matters in 
issue, and none of them was in any way comparable with the investi- 
gation being conducted by this committee. 

The Simpson Commission heard only the defense. It made no effort 
to secure the testimony of distinterested witnesses such as American 
Army personnel assigned to guard the prison, or American medical 
and dental personnel charged with responsibility for the physical well- 
being of the prisoners making these claims. 

Although the Administration of Justice Review Board requested 
affidavits from the principal members of the prosecution staff, it like- 
wise neglected the testimony of these disinterested witnesses. This 
board considered the false affidavit of a German dentist who never 
- treated these prisoners, but neglected to contact American medical and 

‘dental personnel who would have given them a correct statement of 

the facts. 

The detailed findings of this board entirely refute most of the claims 
made by Everett, yet the conclusions set forth in its report are vague 
and misleading and do not properly reflect these detailed findings. 

__ These claims should have been thoroughly investigated immediately. 
If they were found true the judgments should have been promptly set 
aside. If they were found false the review of the case should have 
been concluded and proper sentences fixed for those whose convictions 
were sustained. 

The prosecution should have been represented when the petition for 
writ of habeas corpus was argued before the Supreme Court of the 
United States. Had the Army investigated these charges thoroughly 
at the time and been in a position to present the facts it is extremely 
doubtful that Mr. Everett would have had the audacity to file such a 
petition. If he had done so under these circumstances it is probable 
that the Court would have been unanimous in rejecting this petition. 

If a thorough investigation had been insisted upon by the Army, 
Judge Van Roden would not have written the completely false account 
of the use of brutality and other improper methods to extort confes- 
sions which appeared in the Progressive and would not have taken 
the rostrum so many times to shock uniformed audiences with simi- 
lar recitals. The conduct of this man who as a judge must have known 
that his charges were based on extravagant allegations unsupported 
by proof, and who must have known- that these charges would be seri- 
ously received by all who heard them, is indefensible and should have 
been denounced long ago. It is a credit to Mr. Gordon Simpson, 
senior member of the commission on which Judge Van Roden served, 
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that he realized the importance of -refuting these unfounded claims 
and publicly repudiated Judge Van Roden for making them. 

In‘conclusion, it is difficult to suggest effective action to salvage the 
situation at this late date. As has already been noted a detailed factual 
refutation of all these false charges even though given widest publicity 
will probably be unable to counteract the headlines which have cast a 
shadow over this case. 

In view of the ineffectual investigations upon which many of the 
acquittals and commutations have undoubtedly been based, and the 
uncertainty that has characterized the handling of this case by General 
Clay’s headquarters, it is felt that all action which has been taken with 
respect to the sentences originally imposed should be carefully reviewed 
so that a consistent policy with respect to relative guilt is adopted, 
The aim of the defense has been to obscure the question of innocence or 
guilt and commensurate punishment by creating a smoke screen of false 
charges designed to raise doubts with respect to the evidence. I do 
not know how successful this strategy has been, but I believe it is 
important to determine how much effect it has had on the reviewing 
authorities to date. 

If murdering prisoners of war and civilians is a crime sufficient in 
importance to warrant the attention of the President of the United 
States and the commander in chief of the Allied armies, care should be 
taken to insure that this case is disposed of in such a manner that it will 
stand in international Jaw as a deterrent to military leaders contem- 
plating similar transgressions in the future. In this connection it will 
be well to bear in mind what happened in Germany after World War I.’ 
Where sentences are commuted to terms of imprisonment steps should 
be taken to prevent these “military heroes” from being released, legally 
or otherwise, upon the withdrawal of the occupation forces. 

In my opinion, the final action taken with respect to this case should 
have three principal objectives. The first should be to clear the record 
of all the false charges which have been made. The second should be 
to rectify the mistakes of the reviewing authorities insofar as it is 
possible to do so. The third should be to take such action, legislative 
or otherwise, as shall be necessary to prevent a recurrence of the difii- 
culties which have been experienced with respect to this case so that a 
clear-cut policy may be in effect governing the investigation, trial, and 
review of these war-crimes cases, If these objectives are achieved, this 
case can still be recorded in history as valuable precedent forthe 
enforcement of those rules of international law which in the past have 
enabled civilized nations to retain some of the attributes of humanity 
while engaged in a life-and-death struggle. 

(Exhibit A, above referred to, is as follows :) 


-Exuisit A 


The following excerpts from the leading authority on the law of evidence indi- 
cate that the statements and confessions introduced into evidence in this case were 
properly received and considered by the Court which tried the case: 

(a) “Section 832. Advice that “It would be better to tell the truth,” or ts 
equivalent. , 

“On principle, the advice by any person whatever that it would be better to tell 
the truth cannot possibly vitiate the confession, since by hypothesis the worst that 
jt can evoke is the truth, and there is thus no risk of accepting a false confession 
(ante, Section 822). The confessor is not obliged to choose between silence and 
a false confession having powerful advantages; the. advantages are attached to 
ihe utterance of the truth: and, however tempting we may suppose them to be, 


MALMEDY MASSACRE INVESTIGATION 283, 


there is nothing in the nature of the temptation to make the statement untrust- 
worthy; for if it has availed at all, it has availed to bring out the truth.” (2 
Wigmore on Evidence, 2nd Hdition, 156.) : 

(b) “Section 840. Influence of a Religious or Moral Nature. ‘ 

“* 3 = No exhortations, then, of a moral or a spiritual nature have ever 
(since R. v. Radford) been regarded as vitiating a confession—a result commended 
alike by principle and by common sense.” (2 Wigmore on Evidence, 2nd Edition, 


168.) ; : . 
(c) “Section 841. Confession induced by Trick or Fraud: Confession While 


Intoxicated. 

“(1) Since the exclusion of confessions is not due to any principle of public 
faith or of private pledge of secrecy (ante, Section 823), it follows that the use 
of a trick or fraud (however reprehensible in itself) does not of itself exclude a 
confession induced by means of it. So far as the trick involved a promise which 
would tend to produce an untrue confession, it would operate to exclude—not, 
however, because it was a trick (i. e., because the representations were false), but 
pecause even if true, its tenor would have stimulated a confession irrespective of 
guilt. This principle is and always has been universally conceded.” (2 Wigmore 
on Evidence, 2nd Edition, 169). 

(Short recess. ) 

Senator Hunt. The committee will come to order. 

Major Fanton, had you completed all of your statement ? 

Major Fanron. Yes I had, thank you. 

Senator Hunr. You have nothing else to say at this time? 

Major Fanton. No, sir;I donot. Excuse me a minute. 

I do not know whether this is the time to do it or not, but I have 
gone through Mr. Bailey’s testimony and there are a few inaccuracies 
that I think should be corrected for the record. 

Senator Hunt. Do you have a statement prepared on them? 

Major Fanton. Ido nct have any prepared statement. 

Senator Hunt. Would you like to make a statement for the record ? 

Major Fanton.. Well, I can go through them. I made some rough 
notes. I can await your pleasure on the matter. 

‘Senator Hunt. Well, I think you might:as well get in all your testi- 
mony at this time, if you can. We are going to have to recess at 4 
o'clock. Will you go ahead, Major, please? 

Major Fanton. There are references,to a man by the name of Steiner 
in Mr. Bailey’s testimony. Senator McCarthy characterized him as 
the chief interrogator. 

- Steiner was a relatively minor figure in our team. His arrival I 
believe was somewhere in the latter part of December. His first 
assignment was deciphering certain messages on methods that had 
been used as a means of communication between the prisoners. 

_ Iknow there was a pile of them in my office there, and it took Steiner 
Just about a week to get through them. He would go through the 
messages on the mess equipment and make a note of every message and 
every sign, saying or slogan that he found on the kits. He had two or 
three pages of that. 

It is my recollection it took him about a week or so to get through it. 

. He served as an interpreter. To my recollection he interrogated 
only one or two suspects. He worked as an interpreter with Captain 
Shumacker initially, and one of the difficulties we had with Steiner was 
that his English was uncertain, and for that reason we did not feel 
that we could usehim. He stayed with us for maybe 2 weeks, 3 weeks, 
3 weeks at the most, I would say, at which.time I called Colonel Ellis 
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and asked for his return to Weisbaden. He was not a figure of any 
consequence in the interrogation. 

; I think that should be made clear. There was a lot of reference to 
11m. 

I remember one instance where he was marching prisoners im the - 
hall. While he did not do anything to them, he just Jet out a bellow, 
shouted or something of that nature, and frankly due to his back- 
ground—he had lost his mother as I understand it, to the Germans, 
im a concentration camp. 

Senator Hunt. Senator McCarthy would like to know if you know 
what he said when he let out this bellow. 

Major Fanton. No, Senator, I do not know. It was some ex- 
pression he used. I do not think there was any connected sentence 
or command. It was more in the nature of a command. I guess that 
would be a proper description of it. 

I had some doubts, frankly, and J think this is very pertinent. I 
had some doubts about Steiner, and I did not want to get into any 
situation where we had anything that was questionable. I did not 
know iust how he handled these prisoners. 

He was quite a different, character, I believe, from Dr. Perl, who 
has been mentioned many times. With this in mind I called Colonel 
Ellis and asked for his return to Weisbaden because we had a limited 
team. We had to have the best possible personne! on that team. 

Thad asmall team. It was small purposely even though we had a 
large job to do, because I knew it was going to be difficult to control 
these people, and it was important that I have nothing but the best 
personnel, the best that we had available, so Steiner was returned 
after two or three weeks with the team. 

Now, Mr. Bailey has indicated in a letter to Senator McCarthy, 
and also in the record, particularly in-his letter to Senator McCarthy, 
that he became disgusted with what was going on in our interrogation 
center, and for that reason he requested a return home. That does 
not square with my recollection regarding Mr. Bailey. 

He complained to me quite often about the fact that he was doing 
a mere stenographer’s work whereas he was a court reporter and 
hired as such. 

As I understood it, he was given quite a send-off when he left. 
Pennsylvania to come to Weisbaden, and he felt it was kind of a 
minor assignment for him. He had hoped to be a court reporter in 
some of the actual trials, and he was homesick, no question about that. 
The man was homesick, at least that was the story he gave me. 

I told him that I would ask for his return to Weisbaden. I did 
not want anybody that. was dissatisfied on the team because we had 
a lot of work to do, the pressure was on, quite contrary to his testi- 
mony. 

- We worked long hours. We worked from 8 in the morning or 8:30 
in the morning until 5:30 at night, and we had nightly critiques, 
so that we had our critiques on certain days, and there were certain 
days that were left free, realizing that some recreation was necessary. 

Bailey did complain about the work, the amount of work, the volume 
as well as the nature of the work. He could not understand Lieutenant 
Perl. He was homesick, as I have said, and I told him, to repeat, 
that I would have him returned to Weisbaden as soon as I could 
get a replacement for him. 
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_ However, he submitted his formal resignation and there was some 
misunderstanding between us at the time because he felt that I 
was being inconsiderate of his request, and I told him that I had a 
job to do and that I was sorry, he would have to stay until we could 
get a replacement. 

As I recall, I did process his request for return, and shortly there- 
after he was returned. 

One other thing, Bailey was not too much interested in our interro- 
gations. He would sit there and go through the motions of typing 
up these statements, but he was not really interested. He had very 
little knowledge of our plan of interrogation. He had no compre- 
hension, so to him it seemed haphazard. 

I think before I am through testifying, I will have convinced you, 
[hope so, it was anything but haphazard. 

He to my knowledge was in the interrogation cells, I believe, once 
or twice. He went in there once to take a question-and-answer affidavit 
for Captain Schumacker. By “question and answer” I mean the 
interrogator would ask the question and the subject would answer 
it. We could not use that procedure very much because it was a very 
time-consuming procedure. 

At the outset of this investigation I discussed: this matter with 
Colonel Ellis and Colonel] Drake, as I recall it, and we agreed that in 
view of the volume of work we had to do, we would not use the 
question-and-answer form. 

We would resort to expediency to keep these statements to a mini- 
mum because we were going to have a lot of them in the record, and 
we wanted to organize the thing administratively so that it could 
be handled with some facility. I do not think he was in the cells other 
than that one time when he took an interrogation. He might have 
been in there as a member of one of these boards, these fast procedures. 
_ He certainly would have no first-hand knowledge of the interroga- 
tions, the techniques that were used, and what transpired in the course 
of the interrogations. 

' He was pretty much confined to the office typing up these state- 
ments because we had a lot of them to do and he was the only stenogra- 
pher outside of Berg who I used as my stenographer to get this 
information collated and type up whatever letters and reports I was 
responsible for. Berg was also the chief clerk responsible for all the 
He and all the filing. Bailey was really the only stenographer we 

ad. 

Now he has made the claim in his testimony that I made trips to 
Weisbaden. He says that I started on a Saturday and came back 
on a Wednesday. Well, my superiors would never have permitted 
me to indulge in that sort of a rather lackadaisical approach to this 
Investigation, even if I had been so inclined, which of course is 
not the case. . 

To my knowledge I returned to Weisbaden maybe three or four times 
during the entire time of the investigation, and then to report to 
Colonel Ellis regarding the progress of the investigation, to talk over 
problems that had arisen with respect to coordination of our activities 
with other commands, and also to coordinate our activities with the 
apprehension part of our organization charged with the responsibility 
of apprehending these criminals or suspects, I should say, that we 
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had not been able to locate prior to that time; so the trips to Weisbaden 
are somewhat exaggerated. 

When I when, I left on a Saturday and returned on a Sunday, the 
successive Sunday. Most of my time was spent right there at the 
interrogation center supervising the activities of the team. 

I had to be there. I was the only officer in command there at the 
time. Although Captain Shumacker was in command when I left, 
still and all I was primarily responsible for what went on, and I had . 
to be there. 

Now, there was also a claim in Mr. Bailey’s statement, that I very 
rarely left the office. Well, I do not know how Bailey would have 
been competent to testify regarding that fact. He himself was in the 
office most of the time. . 

I had quite a job to do, and I had to ride herd on these people. JT 
had to see that they were working, and working constantly, especially 
in the clerical end of things. 

I would say that on an average of two or three or four times in the 
course of the morning I would interrupt the editing of these state- 
ments that I did constantly as they were translated. I would edit 
them, try and get out the material facts, the facts that were necessary 
in the course of interrogating certain witnesses or suspects that we had 
lined up for interrogation, and three or four times during a morning, 
more often during the afternoon, I would circulate around and spot- 
check on the interrogations. 

Very often during the course of an interrogation, an interrogator 
would come out into my office and discuss the progress he was making, 
what he was finding out. 

They were instructed to do that. That was part of our SOP. The 
minute anything of importance was developed during the course of 
interrogation, they were to leave and come into my office and tell me 
about it because we had four or five interrogations going on simul- 
taneously, and very often the facts the one man developed would be 
very essential to the interrogation being carried on by another man. 

Each man was assigned a unit and the units, of course, the vehicles 
of the various units were in a somewhat confused situation there at 
the scene of the crime, so that very often we would have one man testi- 
fying or one man being interrogated from the Seventh Company who 
would identify some of the men in the Third Company, the Third 
Pioneer Company, which was an engineering outfit who had their 
SPW which is like one of our reconnaissance vehicles, parked there at 
the scene of the crime. He would identify it through the bridging 
equipment that was on the side of the vehicle. 

There was another engineering outfit involved, the Ninth Engineer- 
ing outfit, but that did not have this bridging equipment. That is just 
typical of this information that would develop. 

Senator McCartuy. Mr. Chairman, may I interrupt? I see Judge 
Van Roden is here. I understand he will testify tonight. 

In view of the statements which this witness had to say about Judge 
Van Roden, his committee, his activities, I think that Judge Van Roden 
should be given a copy of that statement so that he may know what this 
witness has to say about his committee before he gets on the stand and 
testifies. I assume there is no objection to that. 

Tassume that you will want a copy of that, Judge. In fact, I am sure 
you will, after you read it. 
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Major Fanon. Shall I continue? ; 

Senator Hunt. If you have anything further. 

Major Fawron. This is taking a little longer than I thought it 
would. 

I was just elaborating a little bit in answer to this claim made by 
Mr. Bailey that I was more or less of a figurehead and did not par- 
ticipate too much in what was going on. That of course is not true, 
and I am sure you gentlemen will realize that when my testimony 
is completed. 

I have already in my statement gone into the manner in which the 
so-called dictated statements and confessions were handled. IJ am not 
going over that again. Mr. Bailey made some absolutely untrue 
statements regarding that. What I have said in my statement is the 
correct version. It is what always occurred. 

We would have been most unwise, and I would have been subject to 
proper criticism if we had permitted anything else but a carefully 
written statement containing the material facts involving an implica- 
tion in a crime or relating to some material fact to establish the 
existence of the crime. 

If I had allowed false accounts to be devised or written by my 
interrogators, I would certainly have been subject to correct’ and 
proper criticism. 

I have a memo here that I wrote Colonel Ellis at the time I was re-. 
deployed dated February 19, and I would like to enter it in the rec- 
ord asan exhibit. It is in great detail. 

It probably demonstrates more clearly than any other single piece 
of evidence that you will have before you the detail that was devel- 
oped with respect to these crimes that were committed, the individuals 
who were implicated in them, and the manner in which the investiga- 
tion was developed. 

Senator McCarruy. What is the date of this? 

Major Fanron. It is February 19, Senator McCarthy. 

Senator McCartuy. Of what year? This is prior to the trial, I 
assume ? ' 

Major Fanton. That is correct, sir; the 19th of February, 1946. 

Now I do not know how you are marking your exhibits, but I have 
marked in the margins, incidentally, certain parts of this memorandum 
which I consider significant. 

Senator McCarruy. I wonder if I could have a copy ofthat, Mr. 
Chairman, to study tonight. Otherwise I will have no idea of what 
is in this memorandum. 

Major Fawron. It is long and detailed. I am very sorry, Senator 
McCarthy, I do not have an extra copy. It was attached to my 
affidavit submitted to the Raymond Board, the Administration of 
Justice Review Board. 

Mr. Caen, Is there a copy of this attached to the Raymond 
’ report? : : 

Major Fanrton. There is. oe 
Mr. Cuamerrs. Then there will be a copy available to you. 
Senator McCarruy. Will you make it available tonight ? 

Mr. Cuamberrs. Yes. 
Senator McCarrur. Thank you very much. 


288 MALMEDY MASSACRE INVESTIGATION 


(The document above referred to is as follows:) 

Frsruary 19, 1946. 
Memorandum to: Lieutenant Colonel Hillis. 7 
Subject: Malmedy case. 

1. In line with our conversation this morning, the first part of this memorandum 
will be devoted to a narrative account of the case, setting forth the phases of the 
case and the incidents to be proved, in chronological sequence, in order to present 
a clearer picture of the case ag it Will be tried. In referring to the various indi- 
viduals involved, I shall, in mest cases, use their last names only. If more infor- 
mation is desired regarding them, reference should be made to the personality 
ecard index file. 

2. The first thing to be proved will be the existence of orders or a policy 
throughout Peiper’s command, which resulted in the violations of the rules of 
land warfare and the Geneva Convention with which the defendants in this case 
will be charged. Through the testimony of Hennecke, Kramm, and Messner, we 
can show that a meeting of all company commanders of Peiper’s regiment was held 
at Peiper’s C. P. on 15 December, 1944. Kramm, who was the officer in charge of 
messengers in the Ist Battalion Headquarters, and who was captured during this 
offensive, undoubtedly has the complete story about what occurred in this meet- 
ing. He has been induced to give some inforimation, but he is a very uncooperative 
witness, as are all the officers in Peiper’s battle group, and it is believed that he 
is still matching wits with the interrogators and withholding much of what he 
knows. He has stated that he was present at a meeting held in Bliesheim, Ger- 
many, 8 weeks prior to the offensive, in which Poetschke stated that contrary to 
practices in the east, the fighting in the west had been governed by the rules of 
land warfare, but that as the coming offensive was a last desperate gamble, all 
rules were to be disregarded, and they should fight with utter ruthlessness to 
insure its success. Coming away from this meeting, everyone took this to mean 
that no prisoners of war would be taken, except Kramm, who claims he did not 
reach such a conciusion at this time, Messner, who was at first a very uncoopera- 
tive witness, has turned stool pigeon and has been willing to tell us all he knows. 
He stated that he was present in the forest house near Blankenheim, which was 
being used as both a battalion and a regimental C. P., on the afternoon of the 15th 
of December, 1944, when a meeting was held attended by Peiper, Kremser, Christ, 
Junker, Klingelhoefer, Arndt Fischer, Von Westernhagen (commanding officer of 
the Five Hundred and First Tank Battalion—-King Tiger Mark Vi tanks), Poet- 
schke, an officer from Diefenthal’s battalion, possibly Kramm and either Poet- 
schke’s orderly, U/Scharf, Walter Schaling (now detained in IP No. 2), or his 
gunner, Rtf. Alexander Kanger. Mcssner brought in wood for the fire as the 
meeting was in progress, and heard Poetschke say as he, Messner, left the room, 
“Now, gentlemen, sign.” With further reference to this meeting Kranim adinits 
having signed the roster of regimental officers made up in connection with the 
meeting. The roster included all company commanders and some other officers. 
His name was included through error. Arndt Fischer, Poetschke’s adjutant, 
wanted him to sign the roster because his name appeared on it. The writing at 
the top of the roster stated that the officers signing it were agreeing to, under 
no circumstances, divulge the contents of the secret orders. 

Christ, in his confession, states that Poetschke gave a talk to the eompany 
commanders at this meeting in the course of which he indicated that no prisoners 
of war should be taken and no mercy would be shown civilians. Christ does not 
remember whether or not Peiper was present, but inasinuch as Poetschke’s C. P. 
was located in the same forest house as Peiper’s in an adjoining room of that 
house, it is highly probable that Peiper was present at this meeting. In view 
of the fact that we have been able to prove that the companies commanded by 
Junker (Gth Company), Sievers (8d Pioneer Company) and that the platoons 
commanded by Rehagel (1st Platoon, Tth Company), Munkemer (2d Platoon, 7th 
Company), and Siptrott (3d Platoon, 7th Company) were all given similar talks, 
and in view of the fact that we can prove further that members of these organ- 
izations committed atrocities during this offensive, it is hoped that some of 
them will break and identity Peiper more definitely with this meeting of company 
commanders that took place just before the offensive. Hennecke gives a very 
detailed account of what ceeurred at the forest house just prior to this meeting 
and goes on to state that immediately following the meeting his company com- 
mander Kremser (1st Company) gave a talk to his company, in the course of 
which he urged them to remember the terror bombing attacks against their 
women and children, to carry the battle forward in a ruthless and reckless man- 
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ner, fighting in the old SS tradition and giving no quarter to prisoners of war or 
civilians. Hennecke’s credibility, however, is.open to question, and the advis- 
ability of using him as a witness without further corroboration of his story seems 
doubtful. 

Hennecke, Klaus Schneider, Plohmann, and Zitzelsberger, all members of the 
1st Company, will testify that Kremser gave them a talk on 15 December 1944 in 
which he stated no mercy would be shown civilians and no prisoners of war would 
be taken. 

Lichtwark and Ritzer, of the 2d Company will testify that Christ gave a tallx 
on the evening of 15 December 1944 in which he stated that they would fight in 
the old SS tradition in such a ruthless manner that they would spread fear and 
terror before them and that prisoners of war would not be taken, In addition, 
we have Christ’s confession that he gave such a talk. 

Schlossnik] and Krug of the 6th Company state that their company conmander 
gave a talk to his company late in the afternoon of the 15th of December, 1944, 
from which all members of the company concluded that no prisoners of war 
were to be taken in the coming offensive. Huber, in his confession, states that he 
was present on the 11, 12 or 13 of December at a villa between Bliesheim and 
Pliesheim, Germany, when Poetschke gave a talk in which he stated they would 
fight ruthlessly in this offensive shooting everything before their guns. He states 
further in this confession that on the afternoon of the 15th of December his com- 
pany was assembled in the Blankenheim Forrest, and he was present when Junker 
gave a talk to the company and repeated these instructions. The next morning 
Junker gave another talk repeating these exhortations, in addition to telling his 
men what support they were going to receive. Later on Huber’s platoon leader, 
Sieg (2d Platoon) gave them.a final briefing prior to the attack in which he told 
his platoon to remember the orders they had to shoot everyone before their guns, 
including all civilians and all prisoners of war, but to remember that Skorczeny’s 
men would be wearing Ainerican uniforms and would make themselves known by 
waving their helmets. Other members of this company, Mohr, Braun, and Acker- 
mann claim that they were told not to take prisoners of war by their platoon 
leaders, but do not remember Junker. making any such statement. These last 
two witnesses were initially coperative and. it was believed at first that their 
statements were true. However, in view of the number of presumably cooperative 
witnesses who have been discredited by subsequent developments, it is believed 
that these witnesses are attempting to shield their company commander, Junker. 
by placing the blame on two platoon leaders, both of whom are dead. 

In the 7th Company it appears from the testimony of Siptrott that Klingel- 
hoefer called his platoon leaders together on the morning of the 16th of Decem- 
ber, 1944, and told them to tell their platoons, among other things, that no pris- 
oners of war would be taken. According to Fleps, Klingelhoefer assembled the 
whole company on the 13th or 14th of December in an inn in the middle of 
town and gave them a talk, in the course of which he stated that no prisoners of 
war would be taken. Fleps also claims that Klingelhoefer repeated this talk 
before his company on the evening of the 15th of December, 1944. Loehmann 
and Nohr, members of the 8d Platoon of the 7th Company, claim that their pla- 
toon leader, Siptrott, told them on the morning of the 16th that a new order 
existed, saying that no prisoners of war would be taken. Paeger and Clotten, 
members of the 2d Platoon of the 7th Company, state that their platoon leader, 
Munkemer, gave a similar talk on the morning-of the 16th of December, 1944. 
Riecke, a member of the 1st Platoon of the 7th Company, recalls Rehagel, a 
platoon leader of that platoon, having given a talk to his platoon in which he 
stated no mercy would be shown civilians and no prisoners of war would be 
taken during the offensive.’ Reicke also recalls the talks given by Klingelhoefer, 
mentioned by Fleps. , : 

Besides these four Panzer companies, Peiper’s battle group contained Die- 
fenthal’s Third Battalion of the 2d Panzer Regiment. .Assenmacher, who was 
assigned to the Stabs Company of this battalion, and who served as radio 
operator in the vehicle in which Peiper and Diefenthal were riding during the 
first few days of the offensive, states that Diefenthal’s Adjutant, Flacke, 
gave a talk to the Stabs company before the offensive in which he stated that 
no prisoners of war would be taken. The balance of the case on the existence 
of this policy or these orders throughout this battalion is still in the proc- 
ess of development. Freimuth, who is a member of the lith Panzer Grenadier 
Company, stated that his company commander, Tomhardt (now detained in 
IP No. 2), gave a talk to his company prior to the offensive in which he stated 
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no merey would be shown prisoners of war or civilians. Other members 
of this company have not been interrogated concerning this matter. 

Lieutenants Jacob and Wolfe have been assigned the job of developing the 
case against members of these Panzer Grenadier units. So far they have 
established that Preuss, commanding officer of the 10th Panzer Grenadier 
Company, and also commanding officer of Peiper’s point group, was utterly 
ruthless in his treatment of all opponents and gave orders to his company 
that no mercy would be shown prisoners of war or civilians. Just before I left 
to return to Wiesbaden, Preuss’ driver, Kohles, was requesting a hearing in. 
order to tell us about a prisoner of war whom he saw shot by members of his 
company. ; 

Mr. Elowitz and Mr. Thon are now working on the 12th Panzer Grenadier 
Company. They are experiencing considerable difficulty in making the members 
of this company talk but have succeeded in securing two witnesses to establish 
that the company commander of this organization, Thiele, gave a talk to his 
company in which he stated that no prisoners of war would be taken during this 
offensive. The members of the 9th Panzer Grenadier Company have been inter- 
rogated by Mr. Thon with negative results. 

Sprenger states that on or about the 14th of December, 1944, in a forest near 
Setzvey (272252) at about 3 p. m. U/Stuf. Seitz assembled the 1st and 2d platoons 
of the 3d Pioneer Company and read what he called a company order, in 
which, among other things, the company was told that they would not take pris- 
oners of war. O/Stuf. Sievers (now detained in IP No. 2), company commander 
of this company, was present during this part of the reading. Jaekel gave 
some hearsay evidence with respect to the reading of this order, but it is be- 
lieved now that the case against the 3d Pioneer Company is developing so well 
Jaekel, Hofmann, and Neve can be induced to give further evidence concern- 
ing these orders. Since the 3d Pioneer Company was a divisional unit before 
its assignment to Pieper’s battle group, the fact that these orders existed in 
this company might indicate that they originated in some headquarters higher 
than Pieper’s. However, it is probable that the company at this time was as- 
signed to Pieper’s battle group, and while these orders were read prior to the 
Blankenheim meeting on the 15th, it is very possible that Sievers was present 
when Poetschke gave the Bliesheim talk. If this proves to be the case, this 
may explain the issuing of such orders at this time rather than after the Blank- 
enheim meeting which Sievers may not have attended. 

At the present time Maute is the only one in the 9th Pioneer Company who 
says Rumpf gave a talk to his company telling them no prisoners of war would 
be taken. However, the 9th Pioneer Company was organic to Peiper’s regiment 
and it is probable that he attended the Blankenheim meeting and gave a talk 
to his company afterwards in which he reminded them of the enemy’s terror 
bombing attacks, and told them they would fight in the old SS tradition and 
allow civilians and prisoners of war no quarter. In fact, Rumpf himself asked 
for an interrogator recently, and told Mr. Thon that he thought he remembered 
a regimental order which stated that situations might arise where no prisoners 
could be taken. It is interesting to note that in his statement, which has not 
as yet been translated, Peiper sets forth a similar philosophy, using those same 
words. It is felt that as soon as the 9th Pioneer Company case breaks, it will 
appear that such orders were given the company by Rumpf. 

3. Almost all of the best witnesses to prove the route of march will also be 
defendants in this case. The only officer available to serve as a witness in this 
matter is Hennecke. Hennecke is intelligent and well-informed, but his cred. bility 
is questionable, and it is believed he will be vulnerable to cross-examination. 
The following are intelligent witnesses who may be used to prove this part of 
the case: Weiss, Zimmermann, Landfried, Reicke, Freimuth, Rineck, Messner, 
Dethlefs, and Assenmacher. 

4, Having once established the route of march, it would be well to introduce 
certain parts of the files in the Honsfeld case (WCB File 6-59), and the 
Ligneuville (Engelsdorf) Case (WCB File 6-47), to prove that prisoners of 
war were murdered by members of Peiper’s column at these two places. 

5. From the testimony of many witnesses interrogated in the 6th Company 
and in the 10th Panzer Grenadier Company, it appears that these organizations 
were at the point of Peiper’s column and effected the initial capture of the 
American convoy which that column intercepted at the crossroads before 
Ligneuville (IEngelscorf). We have been unable to establish that any members 
of these organizations remained behind to take part in any way in the main 
Malmedy massacre, A nlatann nf the 11th Panzer Grenadier Camnany, mnder 
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the command of Hauptscharfuehrer Hendel (now detained at IP No. 2), and 
the KWK (self-propelled 75 mm. SPW) Platoon of the 12th Company were 
attached to the 10th Company in the point of the column. These units also 
proceeded on into Ligneuville (Engelsdorf) before the shooting occurred. ‘There 
is hearsay evidence to indicate that an SPW commander from the 11th Com- 
pany, by the name of Schuhmacher, participated in the shooting. Bergmann, 
of the 9th Panzer. Grenadier Company, stated in the course of his interrogation 
that an U/Scharf., Niemeier (now detained in IP No. 2) told him in I. C. No. 78 
that he knows Schuhmacher took active part in the shooting of the American 
prisoners of war at the crossroads before Ligneuville (Engelsdorf). Bergmann 
and Meier [Niemeier] had a discussion later on as to whether or not Meier’s 
[Niemeier’s] information was just based on rumor. Meier [Niemeier] denied 
that it was and stated that he was certain of Schuhmacher’s participation. 
Groenger, of the 12th Panzer Grenadier Company, stated that Wallyer (now 
detained in IP No. 2), told him that Schuhmacher fired into the prisoners at the 
crossroads with his KWK cannon. We do not have Schuhmacher, but we do 
Jhave his driver, Fredrichs. Fredrichs has not as yet been interrogated. 

It also appears that most of the first and second platoons of the 7th Company 
had left the scene of the crime prior to the shooting. ‘However, tanks com- 
manded by Oberscharfuehrer Clotten (now detained at IP No. 2) of the 2d 
Platoon, and Oberscharfuehrer Koch of .the ist Platoon were mired along the 
route of march and were pulled out onto the road by the tank commanded by 
Oberscharfuehrer Dubbert of the 3d ‘Platoon. These vehicles commanded by 
Clotten and Koch were consequently separated from the remainder of the ve- 
hicles in their respective platoons. According to the statements of Fleps and 
Siptrott, who were gunner and tank commander, respectively, of the lead tank 
of the 3d Platoon, the SPW commander of one of three SPW’s parked before 
the field in which all the American prisoners of war were standing, stopped 
Siptrott’s tank and requested assistance in shooting the prisoners of war. Sip- 
trott was short of ammunition, but ordered Fleps to fire his pistol. Accord- 
ing to the testimony of Fleps and Siptrott, the one or two shots fired by Fleps 
into the prisoners of war were the first shots fired. Reicke, who was in Koch’s 
tank, three or four tanks behind Siptrott’s tank, states that his tank commander, 
Koch, fired the machine gun on their tank into the group of American prisoners 
of war standing in the field, immediately following these first two shots. He 
also states that an SPW parked ‘alongside their tank opened fire at the same 
time, with its machine gun, into the prisoners of war. Siptrott, Fleps, and 
Reicke state that this SPW that contributed to the firing wih its machine gun 
was equipped with light bridging equipment, hung on the sides of the vehicles. 
The members of the 9th Panzer Pioneer Company are unanimous in stating 
that none of their vehicles was carrying this bridging equipment. All the mem- 
bers of the 3d Pioneer Company admit that vehicles of their company were 
carrying this bridging equipment. The case against members of the 3d Company 
who were occupants of these three SPW’s is now in the process of development. 
The following occupants of these vehicles are now detained at IP No. 2, and 
are at present being interrogated in connection with this matter: Sprenger, 
Hofman, Jaeckel, Neve, and Goldschmidt. From the testimony of these wit- 
nesses, it appears that the SPW commander who stopped Siptrott was Beutner, 
Platoon leader of the 2d Platoon of the 3d Pioneer Company. Beutner is now 
believed dead. The people of the 3d Pioneer Company referred to above are 
being reinterrogated, and indicate that they, along with other SPW and tank 
crews who were present at the scene of the crime, went into the field after the 
main shooting, and killed all the prisoners who showed any signs of life. 

Siptrott has given us the following line-up for. tanks of his company at the 
time the shooting occurred: Behind his tank came Clotten’s tank; then 
Pilarczek’s tank; then Dubbert’s tank, and then Kochb’s tank. Siptrott is not 
sure whether Dubbert’s tank preceded Koch’s or vice versa. Dubbert, whom 
we do not have, later told Fleps that after the firing he had gone into the field 
with members of the crews of the SPW’s, and administered to coup de grace 
to those of the prisoners who were still alive. We have Dubbert’s gunner, 
Muling, but he has not as yet been interrogated. As a matter of fact, the 7th 
Company has not as yet been fully exploited. It is believed that Ziegler, Heinz 
Schrader, and Joseph Frank may be further exploited in the development of 
the case against the 7th Company, with respect to the part played by members 
of that company in the main Malmedy massacre. 

The part played by the 9th Panzer Pioneer Company in the main Malmedy 
massacre has still not been established. Members of this company who were 


292 MALMEDY MASSACRE INVESTIGATION 


interrogated proved to be extremely difficult subjects, and the results obtained 
were unsatisfactory. However, evidence has been secured in the development 
of the 8d Pioneer Company case definitely implicating Rumpf and the company 
medic, Maute, in other killings during this offensive. It is hoped that, using this 
evidence as a lever, both Rumpf and. Maute can be induced to give us further 
information to clarify the situation at the crossroads with respect to their com- 
pany. Vehicles from the 9th Panzer Pioneer Company were there present at 
the scene of the crime at the time the shooting occurred. Rumpf’s vehicle was 
parked at the crossroads just before the turn of the road toward Lioneuville 
(Engelsdorf). The vehicle in which Maute was traveling had stopped farther. 
on down the road, south of the field in which the prisoners were standing, at 
the time the shooting occurred. It is believed that the following occupants of 
these 9th Panzer Pioneer Company vehicles were implicated in the main Malmedy 
massacre: Franke, Hoppe, Hlsinger, Buth, Pupkulies, Rieder, and Steckner. 
These people will all have to be reinterrogated if the case against the 9th Panzer 
Pioneer Company at the crossroads breaks. There is a story, substantiated by 
Maute’s testimony and Rumpf’s testimony, to the effect that Oberscharfuehrer 
Rudolf Dorr was given the order to shoot these prisoners, by Some unidentified 
Obersturmfuehrer; that he objected to the job: asked Rumpf to be relieved of 
this assignment, and that after talking with Rumpf, he returned to his vehicle 
and spoke badly about Rumpf. Dorr was captured shortly afterwards and inter- 
rogated by the First Army inspector general, in January 1945 at the 168th General 
Hospital. We have undertaken to locate him by every known means, but have 
had negative results thusfar. Rieder say Unterscharfuehrer Walter Haas, a mem- 
ber of the Straf Squad of the 9th Pioneer Company, shoot prisoners in the field 
after the main shooting. 

There is testimony to indicate that tanks of the Ist Company participated in 
the main shooting, but the picture with respect to the activities of these vehicles 
at the scene of the crime is very confusing. Mr. Elowitz has been interrogating the 
members of this company, and has dictated a short statement concerning the 
organization and activities of the company. This statement has been filed in 
the organization file for the Ist Company. Zitzelsberger and Ernst identify 
Oberscharfuehrer Strehlow and Unterscharfuehrer Drexler, tank commanders 
of the First Company, as persons who fired into the group of American prisoners 
as they were standing in the field. Neither of these witnesses has been able 
to satisfactorily establish the location of the tanks commander by these two 
persons, or give a description of other vehicles at the scene of the crime at that 
time, which corresponds with the facts as established by other witnesses. Hen- 
necke, platoon leader of the 1st Platoon, indicates that his gunner, Sturmmann 
Rock, fired into the bodies in the field, as his tank passed by on the way to Ligneu- 
ville (Engelsdorf), after the main shooting had occurred. 

The vehicles of the Regimental Communications Platoon, under command of 
Unterscharfuehrer Krause stopped at the scene of the crime after the main 
shooting. There were three SPW’s in this communication platoon. We have the 
following occupants of these vehicles: Landfried, Weiss, Lehn, and Zimmerman. 
These men will all make excellent witnesses. Their testimony will establish 
that these vehicles stopped behind a Mark IV tank that was parked in the middle 
of the road, headed toward Ligneuville (Engeldsdorf), that the crew of this tank 
was not in the tank at the time, that an Oberscharfuehrer or a Hauptscharfueh- 
rer, in a tankman’s uniform, shot an American prisoner in the field who had been 
playing dead, after having made the prisoner remove his jacket and overshoes; 
that other men in the black leather tankman’s combination were walking around 
in the field at the time, that several shots were heard coming from those men 
in the field, that the Ober or Hauptscharfuehrer returned to the tank that was 
parked in the middle of the road, with the jacket and overshoes which he had 
taken from the American prioner; that Unterscharfuehrer Hans Hillig left his 
SPW and went into the field; that shots were heard in the field after he entered 
the field; that he had his pistol with him as he entered the field, and that he 
cleaned his pistol shortly after returning to his SPW. The Ober or Hauptschar- 
fuehrer who shot the American prisoner in the field has been identified through ad- 
missions made to Dethlnes, and through his own confession, as Oberscharfuehrer 
Hubert Huber of the 6th Company. Huber, in his confession, states that Strmn. 
Martin Grischatz, his gunner, was in his tank when its machine gun fired into the 
bodies in the field. He does not say that Grischatz entered the field and did any 
shooting,.but in view of the facts that have been established it is probable that 
he did so. Huber has identified Schroder and Schreier as members of his crew 
who entered the field with their pistols at this time. We do not have any of these 
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crewmen from Huber’s tank, but we have information that when members of 
the LAH were asked to step forward in a recent screening at one of the labor 
camps near Wells, Austria, Grischatz with other members of the 6th Company 
remained in ranks to avoid evacuation. A teletype has been sent to War Crimes 
Branch, USA, in order to secure transfer of Grischatz and these other members 
of the 6th Company to IP No. 2. If results are not forthcoming in the very near 
future, follow-up action should be taken in this matter. 

At the time that Huber was shooting this American prisoner of war, the tank 
of Unterscharfuehrer Kurt Briesemeister of the Ist Company was parked at the 
intersection. A man by the name of Storm from Briesemeister’s tank has been 
identified by Huber as having been in the field, walking among the American 
prisoners at this time; and as having been in the field at the time shots were 
heard in the field after he, Huber, had returned to his tank. Briesemeister told 
Plohmann (now detained at IP No, 2) shortly afterwards that he shot an Ameri- 
ean in one of the houses at the crossroads. and that he went among the bodies in 
the field and shot those who were still living. Briesemeister was interrogated 
in October of 1945 at the SS prisoner of war camp at Pocking, Germany. He has 
not been evacuated in accordance with subsequent directives. The rumor among 
other members of his company who knew him at Pocking is that he was assigned 
to a work commando at Plattling, Germany, and that he escaped from this com- 
mando to avoid punishment for his implication in this crime. A teletype has been 
sent to War Crimes Branch, 3d United States Army, requesting he be located 
and evacuated to IP No. 2. Proper follow-up action should be taken to insure 
his apprehension. 

6. Peiper denies stopping at the scene of the crime in the main Malmedy Massa- 
cre. Diefenthal, who was riding in the same SPW with Peiper, admits stopping 
only twice. He states in his deposition that his SPW stopped for a minute or two 
at the crossroads, and then for a minute or two further on down the road beyond 
the field while the men in his SPW transferred some gasoline from a jeep in the 
American column to his vehicle. Assenmacher, who was the radio operator in 
this vehicle in which Peiper and Diefenthal were riding, states that Diefenthal 
left the SPW before the intersection ; that the SPW then rounded the corner and 
drove down the road toward Ligneuville (Engelsdorf) to a point somewhat south 
of the field in which the prisoners were shot; that Peiper allowed him (Assen- 
macher) a few minutes for looting some of the American trucks which were 
parked alongside the road; and that after a lapse of about 20 minutes, Diefenthal 
remounted the SPW, and they continued on to Ligneuville (Engelsdorf). 

Diefenthal states in his depositon that shortly after Peiper’s column opened 
fire on the American convoy he and Peiper arrived on the scene and stopped 
the firing. At this time Peiper shouted an order to Poetsehke, the battalion com- 
mander of the mixed battalion (First, Second, Sixth, and Seventh Panzer Com- 
panies) operating as the first element of his column. Diefenthal heard Peiper 
shouting at Poetschke, but does not remember what he said. 

Freimuth, who was driver of an SPW belonging to the 11th Panzer Grenadier 
Company, which left just before the shooting occurred, states that he heard Peiper 
tell the point group, which had stopped at the crossroads to round up the Amer- 
ican prisoners, to continue on into Engelsdorf, saying, as he gave the order, 
“The little that has to be done here can be done by those behind you.” Diefen- 
thal at the time was wearing a bright yellow leather jacket. Many of the sur- 
vivors have identified an officer in a bright yellow jacket as having been present 
while they were being assembled on the road in front of the field. One survivor 
named Appman stated in his deposition that an officer in a yellow jacket looked 
over the prisoners on the road, and then waved them off the road into the field. 

Eckman, of the First Company, and certain members of the 3d Pioneer Coni- 
pany, have tentatively identified Diefenthal.as having been at the crossroads 
shortly before the shooting occurred. 

This is all the evidence that we have been-able to secure regarding the activi- 
_ ties of Peiper and Diefenthal at the scene of the crime. Reinhard Maier claims 

to have witnessed the order which Poetschke gave to members of the 9th Panzer 
Pioneer Company, who were supposedly guarding the prisoners, ordering that 
the prisoners be shot. Maier has been given a preliminary interrogation, but 
before going further with his interrogation it is desired to better establish the 
facts in order ty test his credibility. : 

It is evident that while these prisoners were being detained at IC No. 78 
certain of their officers conspired to place the blame for issuing the order on 
Poetschke, who is believed dead. In view of this and the fact that many wit- 
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nesses who were questioned referred to this Maier’s statement, it is believed that 
his credibility should be definitely established before his story is accepted, 
Reinhoffer has stated that he was in a room at IC No. 78 with Raabe and Stehle, 
Stehle was visited by Arndt Fischer, Sternebeck, Kramm, and Messner. In the 
discussion that took place in that room between these people it was agreed to 
blame Poetschke for the orders because he was dead. All those participating 
in the discussion further agreed that they would never talk. Messner, however, 
has had a change of heart and talks freely. He is now being used as a stool 
pigeon. Kramm and Sternebeck have proved very difficult subjects, but Kramm 
is beginning to talk. A messenger from the First Battalion by the name of 
Waller (now detained at IP No. 2) was with Poetschke most of the time during 
this offensive, and may be able to give us additional information to further check 
this story. 

7. Other incidents which occurred along the route of march of Peiper’s column, 
involving the murders of prisoners of war and civilians will be related, as far as 
possible, in chronological order. 

On the 18th of December 1944, between 3 and 3:30 in the afternoon, Rineck, 
Assenmacher and Plohmann (all now detained in IP No. 2) witnessed the killing 
of an American prisoner of war by Zwiggart (now detained in IP No. 2) in the 
presence of Peiper and Diefenthal. The evidence establishes that Peiper and 
Diefenthal witnessed this killing and had every opportunity to stop it. The 
American who was shot was the driver of a jeep which had been fired on and 
stopped by a Mark V tank. The American was playing dead. Zwiggart made 
him get out of the jeep. Zwiggart then returned to his SPW to get a machine 
pistol. At this time Diefenthal asked Zwiggart what was in the jeep and also 
leaned forward so that he could get his machine pistol. Zwiggart was the 
driver of the vehicle in which Diefenthal and Peiper were riding. At that time 
German soldiers from surrounding vehicles were shouting “Kill the American. 
Kill the dog.” Peiper was sitting in the SPW on some folded blankets looking 
at his maps. Zwiggart has confessed to this shooting and has given us testimony 
which indicates the victim was clearly dead when he finished with him. 

In the early afternoon of the 18th of December, 1944, in Stoumont, Belgium, 
Sprenger (now detained in IP No. 2) was ordered by his Truppfuehrer, O/Scharf. 
Wilhelm Schaefer, after Schaefer had had a conference with his company 
commander Sievers, to shoot two American prisoners of war who had just 
brought in a wounded German soldier. Sprenger has confessed this killing, 
and Hoffman (now detained in IP No. 2) is a corroborating witness. Sievers 
is also now detained in IP No. 2, but as yet has not been interrogated. There is 
evidence of another killing by Sprenger in Stoumont involving two American - 
prisoners of war who were stretcher bearers, and a third American prisoner 
of war who was wounded, and whom they were carrying. This case is being 
developed in the course of reinterrogation of members of this 3d Pioneer 
Company. 

Lehn, Weiss, Dbeling, Zimmerman, and Landfried (all now detailed in IP No. 
2) give testimony to establish that Peiper ordered Millig (now being evacuated 
to IP No. 2) to shoot an American prisoner of war on the 19th of December, 
1944, some time after the attack on Stoumont, and that Hillig executed this 
order, 

Plohmann was present in La Gleize on the 19th or 20th of December, 1944, 
when Hckmann (now detained in IP No. 2) came into the First Company, C. P., 
and reported to his tank commander H/Scharf. Leo Skotz that the crew of 
Skotz’s tank had shot several American prisoners of war. Hckmann later told 
Plohmann that the prisoners had continued to moan and groan after the shooting 
and that he and others had put them out of their misery. Eckmann hag proved 
to be a very difficult subject. Mi. Elowitz has been interrogating him for some 
time. He has recently given us a statement which he claims is the whole truth. 
This statement is being translated at the present time. 

Klaus Schneider (now detained in IP No. 2) was present on the 21st of De- 
cember, 1944, in Wanne, Belgium, when U/Scharf, Bersin, a tank commander 
in the First Company, and Kotzur, his gunner, came over to Schneider’s tank 
and stated that they had orders from U/Stuf. Heubeck to round up all male 
civilians 16 and over to be shot because Heubeck had found a closet full of 
German Army clothes in the house in which he had been staying. Schneider 
remained behind to guard his tank while his tank commander Pflueger, Kotzur, 
Bersin, Tigges, and Trettin went with Bersin to accomplish this mission. 
Kotzur and Trettin have confessed to shooting Belgian civilians pursuant to 
orders issued by U/Scharf. Bersin. Bersin has his own version of the incident, 
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but it is believed a full confession will be secured from him when he is 
reinterrogated. 
Wischmann has confessed to shooting an American prisoner of war during 
the last 2 days of 1944, or the first 4 days of 1945, on orders of Stubaf. Sickel 
_mear the village of Petit-Thier. Peiper was present in the room when Sickel 
gave Wischmann the order. He had interrogated the American prisoner of 
_ war in English and exchanged glances with Sickel immediately prior to the 
issuance of the order. Ebeling and Lehn corroborate Wischmann’s confession. 
Wischmann gave a statement in addition to the confession in whch he estab- 
lishes that the American prisoner of war was dead when he finished with him. 

8. The defense which will most probably be common to all defendants, with 
the possible exception of Peiper, is the one of “superior orders.” It is felt this 
defense will be unavailing as an absolute defense in all cases. It will not even 
serve in mitigation for most of the defendants, since, with the possible exception 
of Fleps, all of them could have avoided the full effect of the order. It is not 
likely that Peiper will attempt to use this defense, but when he realizes the 
strength of the case against him, it is possible that he will take the stand and 
tell of some division, corps, or army order to justify his action. Peiper may 
also invoke the case of Major, now Lt. Col. McCown (see WCB file No. 6-113 
for McCown’s deposition) to strengthen his defense. In this case rebuttal will 
be available, since the testimony of Lehn, Ehrhardt, and Wischmann indicates 
that McCown received his good treatment because Peiper intended to use him 
as a pawn in an exchange arrangement, rather than from any desire to comply 
with the rules of land warfare and the Geneva Convention. McCown was to 
be exchanged for certain wounded prisoners belonging to Peiper’s battle group 
who would otherwise have to be left behind at La Gleize. 

-- 9, This paragraph will be devoted to considering the status of the investigation 
at this time. 

The personnel of the detachment developing the case against the various units 
involved is as follows: : 

Captain Shumacher, 6th Company. 

Captain Shumacher and Lieutenant Perl, 3d Pioneer Company. 

Lieutenant Perl, the Regimental STABS Company, and the 2d Company. 

Lieutenant Perl and Mr. samme? the 9th Pioneer Company and the 7th 
Company. 

Mr. Elowitz, the 1st Company. . 

Mr. Elowitz ‘and Mr. Thon, the 12th Panzer Grenadier Company. 

Lieutenant Jacobs and Lieutenant Wolfe, the 10th Panzer Grenadier Com- 
pany. 

Mr. Thon, the Ninth Panzer Grenadier Company. 

There are two companies not mentioned elsewhere which should be inter- 
rogated before the investigation can be considered.completed. These companies 
are the STABS Company and the Ist Battalion, and the STABS Company of 
the 8d Panzer Grenadier Battalion. It is suggested that as soon as Lieutenants 
Wolfe and Jacobs finish with the 10th Company they be assigned the job of in- 
terrogating members of these organizations. Mr. Elowitz started on the mem- 
ers of the STABS Company of the 3d Battalion and should be consulted for pos- 
Sible leads in that organization. 

Before going to trial the 9th Panzer Pioneer Company case, and the 7th Com- 
pany case, should be fully developed. With the confession of Rumpf, of which 
I have just been advised by Captain Shumacher over the phone, and the evidence 
that has beer secured from members of the 3d Pioneer Company definitely im- 
plicating Rumpf and Maute in killings at Stoumont, the 9th Pioneer case should 
break in the near future, Using the information we have secured from Fleps, 
Siptrott and Clotten, Muling, who was a member of Dubbert’s crew, should be 
made to talk without too much trouble. Greater difficulty may be experienced 
with the two remaining platoon leaders of.the 7th Company, Rehagel and Muen- 
kemer, but it ig felt when the hopelessness of their position is shown them they 
will talk. 

The 11th Panzer Grenadier Company should also be interrogated in order to 
‘definitely establish the part played by its members in the main Malmedy in- 
cident before the case can be considered ready for trial. In addition to what 
has been said about the testimony of Freimuth, and Schuhmacher’s participa- 
tion in the shooting at the crossroads, the possible implication of other members 
of the 11th Panzer Grenadier Company in the main incident must be noted at 
this point. Stock boasted to Wittenmayer (1st Panzer Company) at IC No, 
78, that he went among the prisoners in the field after the main shooting, killing 
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those who were still alive with shots from his pistol. Stock has been inter- 
rogated but steadfastly denied ever having made such a statement, even after 
having been faced with Wittenmayer and a man by the name of Schartner, in 
whose presence he is also supposed to have made the boast. Wittenmayer was 
very positive about the statement and would make a good witness. Schartner 
is not positive, and being extremely nervous, would make a poor witness. Just 
before his interrogation Stock faked a kidney ailment. After the interrogation 
he was taken to the 216th General Hospital in Stuttgart where it was determined 
after exhaustive tests that he was perfectly normal. Freimuth and Heinrichs, 
driver and medic, respectively, who were riding in the same SPW with Stock 
stick to the story that their vehicle left the scene shortly before the shooting 
started. H/Scher Hendel who was commander of this SPW has not as yet been 
interrogated. It is believed he will be a very difficult subject. Lieutenant 
Perl has talked with him to verify his identity. One of Lieutenant Perl’s “fast 

. procedure” proceedings might be effective with Stock, but it is quite possible 
that Freimuth and Heinrichs are telling the truth, and that Stock was just 
boasting to keep abreast of the rest of his SS friends. 

If at all feasible, all officers who are of possible interest should also be fully ex- 
ploited before the case is brought to trial. The following officers, against whom 
a case has already been made, should be fully exploited in order to secure addi- 
tional details to more definitely establish the origin of the policy which prevailed 
throughout Peiper’s command, to disregard the rules of land warfare and the 
Geneva Convention, and to fight in the ‘‘old SS tradition,” spreading terror and 
panic and showing no mercy to civilians or prisoners of war: Peiper, Diefenthal, 
Preuss, Tomhardt, Junker, Rehagel, Munkemer, Sievers, Rumpf, and Gruhle 
when and if he arrives. Their confessions would undoubtedly prove very use- 
ful. We already have Christ’s confession. He might be reinterrogated in order 
to amplify it. Kramm is beginning to talk and may very well tell all eventually. 

Frank stated that Zwiggart, who was the driver of the vehicle in which 
Peiper and Diefenthal were riding at the time, told Schlachter, Moosebrugge, 
Frank, himself, and others that Peiper gave the order at the crossroads. Zwwig- 
gart and others available have been interrogated in order to verify this state- 
ment, but the results achieved were negative. However, it is felt, in view of 
the importance of this lead, it should be carefully reexamined before the case 
goes to trial. Fackelmeir was riding in the vehicle with Peiper and Diefenthal 
at this time. According to witnesses interrogated by Mr. Elowitz he was evac- 
uated from one of the Lagers at Ebensee to the prisoner of war hospital in 
Gemunden some time last fall. A teletype has been sent. out to War Crimes 
Branch, USFA, in an attempt to have this prisoner evacuated to IP No. 2. 
If time permits there are other leads which should be followed to completion. 
Evidence exists from the testimony of members of the 8d Pioneer Company now 
being reinterrogated, that prisoners of war were shot generally by all of Peiper’s 
men in Stoumont. These incidents will undoubtedly be more clearly established 
in the course of further developing the case against the 3d and 9th Pioneer Com- 
panies. Many leads were given by Josef Frank, a medic of the 7th Company. 
They are set out in full on his personality index card. We have the following 
people whom he mentions in connection with the shooting of prisoners of war 
and civilians: Woefel, Thorn, Siptrott, Clotten, Burg, Rehagel, Peiper, and 
Heinz Schrader. In evaluating Frank’s testimony and the advisability of using | 
bim as a witness, it should be borne in mind that several people have identified 
him as a common criminal who was disciplined by German authorities for petty 
thievery. Frank has also confessed killing four wounded Canadians in Tilly, 
France, during the Normandy campaign. Ehrhardt, whom we also have at IP 
No. 2, also shot wounded Canadians at Tilly at this time, according to Frank. 

Captain Schumacher advises over the phone that Mr, Elowitz and Mr. Thon 
have made out a ease against certain members of the 12th Panzer Grenadier 
Company. There will be four additional defendants as a result of this develop- 
ment. We have these people at IP No. 2. If Thiele (commanding officer of 
the 12th Company) is located and evacuated we now have enough evidence to 
hang him. 

Lieutenants Wolfe and Jacobs were making very good progress in developing 
a case against the 10th Panzer Grenadier Company. When I left they were 
securing evidence which may clear up the Honsfeld case (WCB file No. 6-59). 

There is one other lead which has been covered in the last two subparagraphs 
of paragraph 6 above, which should be fully developed before the case is ready 
for trial. I am referring to the claim of Reinhard Meier that he witnessed 
Poetschke give the order to shoot the American prisoners at the crossroads, 
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10. In conclusion, I shail list a few administrative details which should receive 
immediate attention. ’ 

All the statements which had been taken and translated up until the time of 
my departure, have been edited. Their disposition is indicated on the file slip 
attached to each of hem. Mr. Berg has them all and is following the instruc- 
tions written on the file slips. Those that are ready for filing should be filed 
immediately to eliminate the possibility of their loss or misplacement. At the 
earliest opportunity they should be reexamined, and appropriate references 
should be made on the proper personality index cards. In the past the informa- 
tion entered on the personality index card has been too lengthy. The entry on 
this card should be confined to indicating the nature of the information, and 
should be a reference to the statement rather than an extract from it. When 
J left several very important statements were being translaed. These should 
be edited as soon as possible and disposed of in accordance with the existing 
8. 0. P.’s. ; : 

Major Brooks of the 7th Army War Crimes Branch has asked that we prepare 
Retention of Prisoner of War forms on all prisoners we intend detaining as wit- 
nesses or defendants. We are to notify Major Saxon aS soon as a sufficient 
number of these forms has accumulated to warrant his sending after them. Major 
Brooks indicated that he wanted a description on every prisoner for whom one 
of these forms was prepared. However, since this will involve a waste of much 
valuable time, it is suggested that Major Brooks be contacted to see if this 
requirement cannot be eliminated. Once this question is settled, it should be 
a relatively easy matter for each interrogator to prepare one of these forms on 
the prisoners in whom he is interested, in accordance with the provisions of 
S. 0. P. No. 4. These forms prepared might be checked against the names listed 
in the attached work sheet in order to insure that a form is made up for each 
prisoner who is of interest. : é ; y 

The attached work sheet is suggested as a means of keeping track of the 
prisoners who are to be witnesses and defendants in the case, and their state- 
ments and confessions. The work sheet attached is current as far as the names 
listed are concerned, As the case develops, new names, of course, will be added. 

My affidavit has been taken to serve as evidence of the manner in which the 
interrogations in this investigation were conducted, and is in the file. It also 
indicates that the following confessions which I witnessed were made volun- 
tarily without being influenced in any way by threats, promises, inducements, or 
duress of any form: Wischmann, Christ, Zwiggart, Fleps, and Siptrott. ; 

; Dwicutr F. Fanton, Major, QUC. ” 

I hereby certify that the within is a true and exact copy ofthe original memo- 
randum to the Chief of the Investigation Subsection War Crimes Branch, Office 
of the Theater Judge Advocate, USFET, setting forth the sttaus of the investiga- 
tion of the so-called Malmedy massacre at the time I returned to the continental 

' United States to be separated from the service. . 
Dwienr F, Fanron. 


_ Major Fawron. I think that memorandum better than any other 
single piece of evidence that I have any knowledge of will demonstrate 
that we were interested in the true facts: We were interested in the 
truth. We were not interested in any manufactured evidence or 
testimony, 

There are references in there, and this memorandum is particu- 
larly good evidence for the reason that it was made at the time when 
my recollection was fresh and the details in there are accurate to the 
best of my knowledge and belief. 

: One part of that memorandum clearly indicates that we were inter- 
ested in the credibility of the suspects who were being interrogated. 
If we doubted the credibility of a-man, we were not interested in his 
statement without having it corroborated. J want to emphasize the 
importance of that memorandum. 

There is one derogatory reference to Mr. Ellowitz as a playboy. I 
feel it is my duty to vindicate him...’ He was one of the hardest working 
members of our team. 
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Senator McCarruy. It is a question of how rough he may have 
played. ; 

Major Fanton. No; I think the lanugage that Mr. Bailey used on 
page 449 of the record was that he was’a playboy. He was a hard- 
working loyal civilian employee assigned to me for this interrogation, 

Incidentally, he was not a thirty-niner. ; 

Mr. Bailey has made the claim that Thon, who was another one of . 
these interrogators who was accused of, a lot of these improprieties, 
was Gorman-born. To my knowledge Mr. Thon was born in this 
country. He was raised in Germany but he was born here. All of 
these interrogators, as far as I know, were American citizens. 

Mr. Bailey gives an account of bread-and-water punishment that 
was imposed on these prisoners for a deliberate breach of the security 
regulations governing their conduct in the prison. I do not recall the 
details of which he testified. 

My best recollection is with respect to that incident that one of the 
trustees of the prisoners, a man by the name of Bart, brought in this 
mess equipment, the legend scratched in the mess equipment indicat- 
ing it was a slogan of one of these organizations which indicated quite 
clearly that these people were trying to communicate, and at that time 
I asked Mr. Bart to round up all of that mess equipment that had any 
of those marks on it. 

Lasked him, of course, if the mess equipment had been without marks 
before it had been used by these prisoners, and he assured me that 
it had been. We had a pile of mess equipment in my office. It was 
about 3 or 4 feet high, a regular pile. I do not know how many were 
in there. Iam sure that there were upward of 200. ; 

That may be an exaggeration, but I do not think so. I know it took 
Mr. Steiner about a week to go through that mess equipment, and when 
we had gone through it we had all of those markings polished off. 

We wanted some punishment because this was a deliberate violation. 
We were not interrogating just ordinary people. We were interro- 
gating the cream of the German Army, some of the most ruthless 
troops that Hitler had. ; 

This was the First SS Panzer Division, his bodyguards. 

They were supposed to be the cream of the crop, and they were 
not stupid, not unintelligent, and they realized probably, I have no 
doubt the more intelligent certainly realized, that we were separating 
them so that they could not get their stories together and continue the 
collusion that we had discovered at the prisoner-of-war enclosure at 
which we had carried on our screening operations. 

There was no exchange between myself and Captain Johnson re- 
garding this episode. To the best of my recollection these men were 
on bread and water for 1 day, maybe more, but I am sure it was a 
very short period. Bread-and-water punishment of course is a stand- 
ard discipline for special and general prisoners in the Army and the 
Navy. 

It is not something unusual; it is not something cruel. It is the 
only way we could discipline these people. bane: 

Generally speaking they had a better diet than the German civilian 
population. They were better fed than prisoners of war. The caloric 
content of their food can be testified to better by prison personnel, 
- security personnel, whom I understand the committee is planning to 
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Captain Johnson and J-never had any misunderstanding. It was 
always clear that the supervision of these prisoners, providing food for 
them and providing guards to secure the prisoners against the escape 
of any of these prisoners—we had over 400 of them there. None of 
the guards carried any weapons. If we had a break, it would have 
been a very serious matter. 

Everything of that nature was the responsibility of the security 
troops. I had no command function with respect to those matters, 
and I never had any difficulty with the security personnel. 

_ They were most considerate of our requirements, and they did an 
excellent job in policing the prisoners and caring for these prisoners. 

There has been a great deal of reference to Lieutenant Perl, and I 
think it is important that I give all the facts regarding Lieutenant 
Perl. I have a note here, but out of respect for Judge Van Roden’s 
time, I will not go into that now because I know he is anxious to 

et on. 
- Now Bailey, on page 458 of the record, made the claim that he took 
15 or 20 statements, in question-and-answer form. I am quite certain 
that that is not a true statement. 

The record and files of the team will best demonstrate whether or 
not he is correct in that regard. My own recollection is that we aban- 
doned that method of taking statements for the simple reason that 
we had to have them translated first from German into English, the 
reporter had to take them down, the reporter had to transcribe them, 
then they had to be translated from’ English back into German again 
at the time they were read back to him Tetore he signed them, and it 
just took too long. 

We did not have a staff that could process them, so we took our 
’ statements in accordance with this §. O. P. 4. 

Now, I notice there is a letter which has been read into the record 
by Mr. Schuelinghamp, received by Senator McCarthy, and I assume 
he is going to be called before the committee. It was read into the 
record at pages 467 and 468. I will be glad to give further testimony 
regarding Mr. Schuelingkamp later. 

At this time I will just pause to say that Mr. Schuelingkamp was a 
good soldier, a big help to me on the team. His return to Weisbaden 
was under most unfortunate circumstances quite beyond my control, 
quite beyond the control of Colonel Ellis. 

I made a special trip to Weisbaden to vouch for the loyalty of Mr. 
Schuelingkamp because I was convinced that he was completely loyal 
and he was a valuable interpreter. 

We had very few interpreters. It was difficult to find an interpreter 
who could accurately translate German into English and vice versa. 

Senator McCartuy. May I just get the record straight? You are 
referring to a letter written to Mr. Bailey or one written to me? 

Major Fanton. I guess it was a letter written to Mr. Bailey. I 
am sorry, I thought it was written to you. 

Senator McCarruy. That is why I could not recall the letter. 

Major Fanron. You are correct. It was one written to Mr. Bailey. 
I remember now, now that I read the rest of my notes, but I wanted 
to clear that up because I think it is important. 

He was a good interpreter. He was a good soldier. I wanted him 
on the team. 

91765—49——-20 
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Now he was sympathetic with Germans generally. He believed in 
that approach. There was nothing wrong with that, in my opinion. 
Everyone is entitled to their own opinion in those matters. 

Tt did not affect his work except that he was not an effective inter- 
rogator. He would talk with them in a very friendly fashion and 
they would feel no insecurity. They would feel that they could tell 
him anything and he would be willing to believe it, so that I did not 
let him do much interrogation, but he was valuable as an interpreter. 

I believe he worked with Mr. Ellowitz for a while. In fact, I think 
he may have started with Mr. Ellowitz when Mr. Steiner left, but 
nevertheless we were ordered to return him to Weisbaden, Colonel 
Ellis as well as myself. 

We both went to bat for Mr. Schuelingkamp. Colonel Ellis I know 
made a special trip to Frankfurt to talk to the personnel people 
there, — 

He did so because I had requested it, and also because he himself 
was convinced, after discussing the matter with Schuelingkamp, and 
with me, when I returned to Wiesbaden, with Mr. Schuelingkamp, 
that he was completely loyal in every respect and was a valuable 
member of our team. 

Mr. Schuelingkamp, incidentally, was German by birth, raised in 
Germany. He came to this country shortly after World War I. 

There were some comments in there about ski paintings, and I 
think that should be cleared up. The oil painting that Mr. Bailey 
refers to was not a painting. It was drawn on paper with pencil 
colored with some sort of a crayon or water-color. pencil. It was done 
by Karl Dobistch, who was a security suspect. He was a high-ranking 
SS general. 

He had nothing to do with the Malmedy case. He was the com- 
manding officer of the internees. There were two groups of prisoners 
at the prison, and he was the commanding officer of the internees. 
He was a security suspect by virtue of his high SS rank. 

He had been a professor of art at Munich before the war. He was 
an accomplished craftsman and he was interested in his work. He 
wanted me to sit for a drawing, and I told him I did not have the 
time. 

He asked two or three times about it, and finally after seeing his work 
and thinking—maybe it was vanity—my portrait might be of some in- 
terest to my wife back home, I sat for him on three occasions, probably 
1 hour at the most, so that is the story about the portrait. 

It is in my attic at home, and I intend to enter it as an exhibit. 
I think it is important because it indicates, I believe, that Mr. Bailey’s 
testimony should be discounted to some extent at least. 

"The skis were skis that I had purchased. I had purchased those 
for my wife, also. They were too short for me. They had to be of 
such length that they could fit into a mail bag, and they were only 
about five, two, I believe; I guess only about 5 feet. At any rate, 
I purchased them through this Mr. Bart from a manufacturer of skis 
in Stuttgarten. He went and got them for me. I paid, I believe, 50 
marks for them, so that is the story regarding the skis and the painting. 

I believe that is all I have to say with respect to Mr. Bailey’s 
testimony. 
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Senator Hunt. If it is agreeable now with the committee, we will 
excuse this witness. 
Judge Van Roden, will you take the stand again, please. 


TESTIMONY OF EDWARD LEROY VAN RODEN—Resumed 


Senator Huwr. Judge Van Roden, before any questions are asked, 
do you have any preliminary or further statements you would like to 
make? 

Judge VanRopren. Well, Senator, it occurred to me when I referred 
to the figures of the number of accused whose cases we examined, and 
the number for whom we recommended clemency or from whom we 
recommended commutation, theer may have been some misunderstand- 
ing caused by what I have said, and if that is so, this will clarify it. 

As I recall, I testified from the record that of the 139 defendants 
or accused whose cases we examined, we recommended commutation 
for 29 of those 189. The other 110, we said in our report, we felt 
there was competent evidence to sustain the conviction and the sentence. 

I thought I made that clear that of the entire group of 189, that 
there were 29 altogether for whom we made this recommendation. 

Now it was brought to my attention that that meant they were all 
ihe Malmedy cases. Of course, that is not so. Only 12 were Malmedy 
defendants out of the 29, and also to clarify the question about the 
report in which-we said the nature of the evidence here was so un- 
reliable that it could not be considered proper with respect to these 
confessions, that did not apply, gentlemen, to the other accused other 
than the Malmedy defendants. In other words, of the 29 cases, only 
12 of those, which were the Malmedy defendants, did we find and 
state in our report had, as we felt, not received fair trials by virtue 
of the nature of these confessions that were secured and the way they 
were secured as being the only evidence upon which they were con- 
victed, : 

Senator McCartuy. May I interrupt? Do I have this correctly 
in mind, now? Your recommendation was that in the 12 Malmedy 
death cases, in those cases the sentences should be commuted to life 
imprisonment because you felt that the evidence was such that you 
could not tell whether they were guilty or innocent, and you felt there 
should be a further investigation of those cases, but in the other 17 
cases, the 17 that had nothing to do with Malmedy, those you recom- 
mended life imprisonment instead of death because you felt that the 
death penalty was too severe in view of the nature of the crime. 

Judge Van Roven. That is correct; yes, sir. That is what I am 
trying to say. 

Just for illustration—I will not take too much of your time or mine, 
either—in the case of Hans Schneider, we felt in our report that “the 
complicity of Schneider in this crime is not measurably greater than 
- that of Pauley”—who got life imprisoment—“and it would appear 
appropriate that the death sentence should be commuted to life im- 
prisonment.” ; 

That is not a Malmedy case. The other 17 cases, the recommenda- 
tions of various degrees of commutation, not all life imprisonment, 
which we recommended and which we concurred with some of the 
board of review’s recommendations, were made not upon the basis of 
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these confessions. The recommendations based upon these confessions 
that we have talked about relate only to the Malmedy cases, 

Is that clear, gentlemen? 

Senator McCarruy. Let me get this absolutely clear. 
' As far as the other 17 were concerned, you felt that they had a 

proper trial, that they were properly tried, but that the penalty wag 
too great, but as far as the Malmedy cases were concerned, those were 
in a class by themselves. 

You felt that they did not have a proper trial, that you could not 
determine whether the men were guilty or innocent. 

Judge Van Roven. That is substantially so; yes, sir. 

I wanted to clear that up because I may have given the wrong im- 
pression that all 29 had received this treatment and were based upon 
confessions. That of course is not so, and is not included in our 
report. If I gave that impression, it was unintentional; but the 12 
Malmedy cases which we are discussing in the hearings before this 
committee were the ones which we found and said in our report— 
which I think you have all read—the reason for our recommendation 
that they be commuted was so there could be an opportunity to deter- 
mine whether they were guilty or not. 

ae all are guilty. Maybe none are guilty. We felt we could 
not tell. 

That is all I have to say, J think, Senator. 

_ Senator Hunr. Senator Baldwin, did you have any questions? 

Senator Batpwin. No; I have not any further questions. I would 
suggest, Mr. Chairman, I think Colonel Chambers has some questions 
that he worked out on the basis of testimony. 

Senator McCarruy. I think if the judge has any comment about 
the charges made by Major Fanton, he should be allowed to make 
those comments. Whether or not he has any, I do not know. 

Judge Van Ropen. I have not had time to read it. 

Senator Hunr. I was going to say, do you not think the judge 
should have time to read it before he is questioned ? 

Judge Van Ropen. I would not attempt to, without reading it. 

Senator McCarruy. You have not had a chance to read it yet? 

Judge Van Roven. No, sir. 

Mr. Cuamprrs. Judge Van Roden, yesterday you testified in sub- 
stance concerning this article that appeared in the Progressive Maga- 
zine, that it was an article which was based on a speech that you had 
made I believe before the Rotary Club, and you were very surprised, 
and I believe you said startled, when you found that you had been 
credited with being the author. 

Judge Vaw Ropen. That is so; yes, sir. 

Mr. Cuamoers. I do not know whether you are aware of it, but that 
same article has been inserted in the Congressional Record by Con- 
gressman Smith of Wisconsin, March 10, and it has apparently been 
the basis of considerable discussion in connection with this trial, par- 
ticularly as it affected the events which took place at Schwabisch Hall. 

Now I think for the purpose of the record, and in order to complete 
the testimony that was started yesterday, that we should get into a 
little detail in connection with this and find what parts you disagree 
with the article on, with which you are charged with being the author. 

Judge Van Ropen. That is entirely fair. 


MALMEDY MASSACRE INVESTIGATION 308 


. Mr, Cuampers. For that reason I wonder if perhaps we could ap- 
proach it this way. - 

You said yesterday that you were not the author, but now did you 
repudiate the authorship to either the publishers or the author so that 
it could become perhaps generally known that you denied the author- 
ship of this article? 

Judge Van Roven. To the best of my ability; yes, sir. I first got 
in touch with the gentleman who actually wrote the article, and told 
him that I did not understand that, did not like it, did not appreciate 
it, and felt it should not have been done. 

I wrote a letter to the editor—I believe his name is Rubin—and told 
him virtually the same thing in a short letter. I said I had not written 
that and was sorry it had been published, or words to that effect. 

Mr. Cuamebers. As far as you know—I do not know; this is the Feb- 
ruary issue—have they printed any retraction ? 

Judge'Vaw Roven. I havenot had any reply. J have not heard any- 
thing from that publication since. I never heard of the publication 
before that time, as a matter of fact. 

Senator Baupwin. May I ask one question. You said you got in 
touch with the man who wrote the article. Who was that? 

Judge Van Ropen. Well, he is here in the room at the present time. 

Senator Barpwin. What is his name? 

- Judge Van Roven.. Mr. Finucane. 

Senator Batpwin. What is your full name, Mr. Finucane? 

Mr. Frnucanz. My first name is James. 

Senator Batpwin. Are you the gentleman who is connected with 
the National Society for the Prevention of War? 

Mr. Fryvcanz. The National Council for the Prevention of War. 

Senator Batpwin. And is that the organization with which Mr. 
Libby is associated ¢ 

Mr. Fivvcanzn, Yes, sir. 

Mr. Cuamerrs. I think the best way is to pick out some of the 
detailed items and see if those are the items that have been placed in 
this article by Mr. Finucane. 

Senator McCartry. Do I understand, Judge, that you knew this 
article was going to be written; that you thought it was going to be 
@ purported account of some speeches that you had been giving, but 
that you had no idea at all that it was to be done under your byline, 
in other words, under your name? a 
~ Judge Van Rovsn. That is only partially so. The situation is very 
simple. What happened is this: 

Mr. Finucane, for whom I might say I have a high regard as a 
reporter—I did not know him until the evening of the occasion when 
he was present at this Rotary Club dinner, supper, and meeting. 
There were about 25 or 830 members of the club. He took notes of 
an extemporaneous talk that I had made. 

The following Saturday I received in the mail a news release pub- 
lished by the National Council for the Prevention of War. A news 
release arrived at my office in the courthouse Saturday morning con- 
ane a report of this talk that I had made at the Rotary Club that 
night. we 

ome things were perfectly proper; most of them I say were proper 
that I had said on that occasion. J mean they quoted me accuratel 
and proper. There were several things that were a bit exaggerated. 
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There were several things I had not said, and there were some 
things attributed to me which I had quoted as having been said by 
Colonel Everett in his petition. 

Well, I saw immediately, if I was being quoted as having said these 
things, that it was a misquotation. I promptly tried to reach Mr. 
Finucane by telephone in Washington at the office of the national 
council; but, being Saturday, they were not officially open. I did talk 
to Mr. Libby, whom I had never met before, on the telephone. This . 
is the actual chronelogy. 

He then referred. me to Mr. Finucane’s home. As I recall, I tried 
to get him at his home. After some difficulty as to where he lived, 
the person sent out for him. He came to the telephone, and I ex- 
plained to him the situation that confronted me when I saw that news 
relase. He and Mr. Libby said they were afraid it was too late; it 
had already been sent out without my approval or disapproval of 
the article. 

I then told Mr. Finucane the sections of that article which I cer- 
tainly did not wish to be responsible for because I had not said them, 
and then following that I think they made another news release 
which eliminated these objectionable items, objectional insofar as I 
was the-author of them, and how far they got out or where they were 
circulated I have not any idea as to the dissemination of these releases. | 

Well, it must have been sometime following that that Mr. Finucane 
telephoned me, and he said that he wanted to publish the same story 
but he wanted to be sure he had it correct, as [ remember it, in view 
of what had happened with this first article, and he read over the 
telephone certain items, and I said I felt. that was not quite the way 
to do it by telephone, that I could not follow what he was saying, and 
I described as best I could what I had said, all I had said, and it was 
to be published in that way. 

In all frankness he did say, “This is going to be under your byline.” 
Now I will tell you frankly, gentlemen, and perfectly honestly, I 
did not know what the word “byline” meant. I did not know. I 
should have known. It means you are the author of it, 

It did not impress me as being important. I said all right, but I 
said first I would like to see a copy before it goes to the press. Well 
eure I get a copy of the Progressive magazine and then I promptly 
got that. 

I came to Washington, saw General Green, the Judge Advocate 
General. I spoke to him about it. He actually drove me in his car 
over to Mr. Finucane’s building. I went in there. 

I hope it was not too unpleasant, but it was rather an unpleasant 
interview. We had a discussion about it. I pointed out to him the 
things that I felt were not properly attributable to me, and I told 
him, if I was asked about it, I would have to say the very things I 
am saying now. 

Does that give you the story of how the thing developed ? 

Then yesterday before you adjourned the session, in line with Colo- 
nel Chambers’ query, Colonel Ellis and I sat down here at this table 
and he showed me this article and he and T penciled—T penciled with 
my own hand there the paragraphs or sections or phrases which I do 
repudiate and say that I am not responsible for having said at any 
time or any place. 

Now that may be a little helpful, gentlemen, I do not know. 
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Senator Batpwin. Mr. Chairman, may I say this: I think that 
Judge Van Roden has got into this thing very unhappily. I think in 
fairness to him that the corrections that he made in the article ought 
to appear in the record, too. I mean I think the copy in which he made 
the deletions ought to appear. 

Senator Hunt. I would gee no objection to that. 

Judge Van Ropen. If you can tell from those markings what they 
mean. I am sure you can tell from the X’s I put there and my little 
notations in my very ilegible handwriting. I want to be sure this is 
right this time, gentlemen, 

Senator McCarrry. I think the Senator has made an excellent sug- 
gestion. We are all concerned with getting the facts. I would like 
to know whether the other parts are parts that were quoted with Colo- 
nel Everett, or where they originated. 

’ Judge Van Ropen. I made notations on that. 

Senator McCarriury. In other words, you made a notation as to 
whether they were quotations from Colonel Everett or your own per- 
sonal statements. 

Judge Van Roven. I believe so; yes, sir. 

Mr. Cirampers. Mr. Chairman, I believe that perhaps it might be 
well—these notes are very rough—I think it might be better, with 
the permission of the committee, that Judge Van Roden be literally 
given the opportunity of editing this article. 

Judge Van Ropen. Not for publication. {Laughter.] 

Mr. Cuamerrs. No, no; for the purpose of clearing the record. 

Judge Van Roven. No more bylines, gentlemen. 

Mr. Cuamprrs. However, insofar as the reasons for some of the 
conclusions which you would affirm are concerned, I do believe that 
it is proper that we proceed with a line of questioning to develop the 
source of these conclusions. 

I think I know, sir, from studying this copy, those items which you 
have affirmed as things that you did say in the speech, and what I am 
very anxious to have in the record is the source of the information. 
A little bit of it may be repetitious from yesterday. 

Now specifically there is one item here which I do not believe you 
have scratched out in this copy. 

“Posturing as priests” was one of the things charged in this article. 
Could you please tell us, Judge, where you got the evidence which 
led you to that conclusion ? 

Judge Van Ropen. It was in some of the papers read over in Mu- 
nich. What they were, I do not remember. We read so many, the 
petitions, the staff J. A,’s reviews. the Board’s reviews. We read these 
various other applications and affidavits, 

Iam not sure. Frankty, I do not know where I got that informa- 
tion, but I know I learned it over there in Munich when I was there 
last summer. I am afraid I cannot tell you the exact source of that 
particular fact. 

Mr. Cuampers. You were convinced at the time you made this 
speech that it was a fact that members of the prosecution team did 
posture as priests for the purpose of securing evidence to be used in 
the trials? , 

Judge Van Reven. Yes, sir, because when the three of us were 
coming home from Germany—Colonel Lawrence, Colonel Simpson, 
and myself were coming home from Europe—we talked about it con- 


306 MALMEDY MASSACRE INVESTIGATION 


versationally, and that was one of the topics of our conversation. We 
all came back with the idea that that had been done. ; 

How often, I do not know. It may have happened once; it may 
have happened more than once. We do not know. 

Whether that came from the affidavits of the accused or their peti- 
tions, or the persons in their behalf, or whether it came from the 
Boards of Review’s comments, I frankly do not know. 

Mr. Cuampsrs. Judge, are you aware of the fact that Judge Simp- 
son was asked this question and said there was no evidence to sup- 
port that? ; 

Judge Van Roven. I am aware of that, and he and I talked about 
that before he was called to testify. He said he was a bit disturbed, 
he could not think where that was. He was very indefinite about it. 

I heard his testimony. I am simply giving you what my best 
recollection is. I certainly did not create that out of my own imagin- 
ation. It may have come from the defendant’s side of the case. I 
do not know. 

That may have come from a petition which I read and he had not 
read. I do not know. He and I and Colonel Lawrence had talked 
about it in the course of our duties, 

Mr. Cuameers. Well, now, insofar as the beatings and brutal kick- 
ings, the knocking out of teeth and the breaking of jaws are con- 
cerned, you I believe yesterday testified that you believed that those 
things did happen in some cases, and it was a proper part of your 
speech before the Rotary Club. 

Judge Vaw Ronen. Yes, sir. ; 

Mr. Cuampers. I think it would be repetitious to ask you again 
what was the direct evidence that you had on it. I believe yesterday 
that you made much the same statement that you had just made about 
the “posturing as priests.” ; 

Judge Van Ropren. Except the report with which you are familiar, 

Mr. Cuampers. J notice you have eliminated from your article the 
charges that they used promises of acquittal or very limited rations 
in order to secure confessions. Now does that mean that you found 
direct evidence there, Judge, which led you to believe that they did 
not do that? 

Judge Van Ropzn. All I can say is that I do not remember saying 
anything about limited rations to secure confessions. 

Senator McCarruy. May I interrupt at this time? 

Judge Van Ropen. I do not think I even testified to that. 

Senator McCarriry. Colonel Dwinnell, who is in the Regular Army 
and is one of the defense staff, has just informed us that one of the 
sources of this information in regard to the prosecution staff dis- 
guising themselves as priests to get confessions—one of the sources of 
information was himself. He described in detail the use of that pro- 
cedure to you personally, so that there is no question about that. 

Mr. Cuampers. Colonel Dwinnell will be on the witness stand to- 
morrow, and we will have an opportunity to question him on that 
point. 

Senator McCartruy. Just in fairness to Judge Van Roden, I want 
the record to be clear that this does not come out of his imagination. 

Mr. Cuameprrs. I would like to make the point with Judge Van 
Roden, though, that he did not talk to anyone that had seen that 
method used or was hurt by that method, but he did get evidence, 
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really hearsay evidence, from one of the defense counsel on that - 
oint. 

. Judge Van Ropen. Well, Colonel, all we had was from records. We 

-were not in the cells. 

I hope you gentlemen understand this, All you gentlemen question 
me about whether it is hearsay. We did not see any of the accused. 
We simply went over there to examine the records. All the informa- 
tion we have is based upon records. 

Mr. Cuatrman. Judge, I well understand that, and in fact the 
defense counsel probably also had only hearsay evidence on the same 
point, because it must have been told to him by one of his clients, and 
he did not have an opportunity to see it himself, 

Judge Van Ropen. That is possible. 

Senator Hunt. Judge, I would like to ask you a question here. In 
your approach to your assignment, would it not seem inherently the 
thing to do to have both sides of this case presented to you before you 
could arrive at any conclusions? 

Judge Van Ropen. No, sir. You do not understand the nature of 
this investigation apparently, Senator. You put me on trial here. 
I do not mind being put on trial, but I do not think it is quite the 
thing for you to do. 

Senator Hunt. I do understand. I think apparently from your 
testimony you were interested in only one side of the case. | 

What I am trying to get at, if you wanted to be fair in your con- 
clusions, why could you not ask witnesses, those connected with the 
ieee those who knew the facts from both the prosecution and the 

efense ? 

In other words, why did you.consider just one line of evidence? 

Judge Van Roven. Well, first of all, most of the investigators, if 
not all of them—most of them had actually left the country, as I 
remember. Whether they were available or not, I do not remember. 

My recollection is most of them were not available, so we could not 
talk to those who were not there. That speaks for itself. 

We did speak to Colonel Rosenfeld because he was the law member 
of the court. He is among the list of persons whom we interviewed. 
We interviewed everyone whom we thought was important. 

As a matter of fact, Judge Simpson interviewed some persons alone 
when I think Lawrence and I were not there, but most of them were 
interviewed by all three of us, but not in every case. 

Now you ask why. AJl I can say to you is that we went over there 
not to try the case, but to ascertain whether there was any merit in the 
accusations that Colonel Everett had made, and we did the best that 
we could. 

I say to you I have no personal feeling one way or the other, either 
for the accused or against the accused, or for or against these investi- 
gators, except that we found from what I have described to you some 
of these things, the papers and records that we examined, had taken 
place, and we fulfilled our duty by reporting what we had learned to 
the Secretary, and it seems to me that is the official or someone under 
him to get the facts pro and con. We have not got the facts from one 
side or the other. _ 

Senator Hunt. Colonel, the committee is in exactly the same posi- 
tion you were in, but is it not-a self-evident fact that you could have 
come but to one conclusion from the type of testimony that you got? 
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Judge Van Ronen. I do not understand that question, Senator. 

Senator Hunt. Well, since you interviewed only those who claimed 
these cruelties had been exercised on the prisoners, you could not have 
come to any other conclusion if you had no testimony to the contrary, 

Senator McCarrny. Mr. Chairman, I think the record should show 
at this time the list of witnesses that they interviewed, including a 
preponderance from the prosecution staff. In other words, a majority 
of the defendants they interviewed were just the opposite from what 
we are led to believe by your questioning. 

Only two of the defense staff in the Malmedy case were interviewed, 
and actually they were company at all times of the man who was in 
charge of the prosecution. 

Mr. Cuameers. Mr. Chairman, I have a list of persons who were 
interviewed taken from the Simpson report. Since the main bulk of 
these charges have not to do with the prosecution of the trial after 
the interrogation, I think the record should show clearly that there 
is not a single person on this list of those interviewed who had any- 
thing to do with the developing of these cases for trial. 

Now, there are two persons on here, and I would like to be corrected 
if I am wrong on this, Judge, Colonel Rosenfelt who was the law 
member, Colonel Harbaugh who was involved in the review of these 
cases. They are, so far as I know, the only ones who have had any 
connection with the prosecution, 

Judge Van Roven. Lieutenant Moody also, First Lieutenant Moody. 
I do not know whether he was défense counsel or prosecution. I have 
eee He was in some of those trials. I do not know which way 

e was. 

Senator McCarruy. I understood Colonel Harbaugh said they had 
statements from all the available investigators, that they had an affi- 
davit from Perl who was alleged to be the principal offender. 

Mr. Cuampers. Colonel Raymond, I believe you referred to, sir; 
and I think it should be borne in mind that the Raymond-Harbaugh 
was nothing with which Judge Van Roden had anything to do. In 
substance, I believe it was a board created by General Clay as the 
result of your findings—— 

Judge Van Roven. No, sir; before we made our findings, because 
we read their report before we even made our findings. 

Mr. Cuameers. It was a separate board, I believe. 

Judge Van Roprn. Yes, sir; contemporaneously with us. They 
were doing it at the saine time we were over there. 

Senator McCarruy. You vead the affidavits and all the evidence 
gotten by the Raymond Board? 

Judge Van Roprn. Yes, sir; and the testimony taken. 

Senator McCarruy. And the Raymond committee had interviewed 
all available members of the interrogation staff? 

Judge Van Reven. Just shortly before we left ¢o come home, Col- 
onel Simpson had a carbon copy, which he says he still has, of the 
Raymond-Harbaugh report. 

Senator McCarruy. May I ask you this: Am I correct, that the 
Raymond report, the affidavits consisted largely—I see that Colonel 
Raymond is here—consisted, to a great extent, of statements and afli- 
davits by members of the prosecution and members of the interroga- 
tion staff as well as some from the defense, and those were available 
to vou before vou signed vour renort ? 
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Judge Van Ropen. Yes. Yesterday, I madea mistake. I was under 
the impression that Colonel Perl had testified before that Board. I 
find now I made a mistake. It was either Kirschbaum or someone 
else. Apparently, he was not there. 

Colonel Raymond certainly is reliable. He knows who was there 
before him. There was so much to read there, gentlemen. There 
were so many pages of that testimony. alone taken by the Raymond- 
Harbaugh Board, and I cannot recall at this time all that I read. 
That is only one of the documents that I read over a period of 6 weeks 
that I was over there. 

Senator McCarruy. May I ask the member of the staff, Mr. Cham- 
bers, if you are clear in mind on this, so the record will be straight, 
that the Simpson-Van Roden committee had available to them all 
of the affidavits, all the statements, all the evidence taken by the 
Raymond-Harbaugh Commission, and that they did have those avail- 
able to read ? , 

Mr. Caamerrs. I think we had better clarify this point as we go 
along. The best evidence is Colonel Raymond who is here. 

As I understand yesterday’s testimony, many of these affidavits re- 
ferred to, which were attached to the Raymond report, were not even 
taken at the time the Simpson committee operated. 

Now, I would like to have Colonel Raymond clear the record so 
there will be no further misunderstanding on this point. 

Judge Van Ropen. That is probably true, may I say. 

Senator Hunt. Colonel Raymond. ; 

Colonel Raymonp. Yes, sir; that is a fact. Our board had been 

appointed and had made part of our investigation at the time that 
_the other board, of which Judge Van Roden was a member, came to 
Europe, and we filed preliminary report on the [8th ::4 August, if 
Iam not mistaken, and that is the report that*you had. 

We had certain testimony at that time. Subsequently we received 
quite a batch of affidavits from the United States. We did not have 
those at the time that Judge Van Roden was in the theater. 

Judge Van Ronen. That is correct; we did not see those. 

Colonel Raymonp. So what you saw must have been the August 18 
report. — 

Judge Van Ropen. That is so and is so set forth in the report. 

Senator McCartuy. The deputy judge advocate general, or what- 
ever his title is, ordered an investigation of these allegations of brutal- 
ity prior to the commencement of the trial. Now, did you have avail- 
able to you the report of that group or individual or whoever made 
that investigation ¢ 

Colonel Rayatonp. Not a formal report. We had affidavits as to 
what that investigator stated when he returned from his investigation. 

Senator McCarruy. And were those affidavits available to Judge 
Van Roden ? wast 

’ Colonel Raymonp.. No; those came in later. 

Senator McCartuy. I am referring now to the investigation that 
was conducted long prior to your appointment in 1946. 

Colonel Raymonp.. Yes; but we did not get that information until 
affidavits were received from the United States. J think Major Fan- 
ton’s affidavit, or possibly Colonel Ellis’—I forget, one or the other-—— 

Senator McCarruy. May I ask this further question now? The 
deputy judge advocate general also ordered the prosecution to maka 
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an investigation of allegations of brutality in connection with gettin 
statements and confessions. That investigation was conducted an 
report rendered also prior to the commencement of the trial by, I 
assume, Colonel Ellis. Did you have that report available? 

Colonel RaymMonp. That was the report of Colonel Carpenter, and 
we did not. As I understand it, at least, I have never heard of any 
written report. J understand it was an oral report and it was reported 
to us through these affidavits as to what he said at that time. 

Senator McCartuy. So then there were four investigations as I 
understand it, two conducted prior to the commencement of the trial. 

Colonel Raymonp. One. 

Senator McCarruy. I get this from your report, incidentally, in 
paragraph 27: 

It is to be noted that the deputy judge advocate for war crimes ordered an 
investigation of similar allegations April 1946, but the trial started at the time 
when all concerned were available. <A similar report was rendered by the chief 
prosecutor after an inquiry of his staff. 

You are perhaps right. One investigation, and two reports. 

Mr. Cuamoers. I might add, Mr. Chairman, that the staff here has 
made some investigation of the study or investigation made by Colonel 
Carpenter at the instigation of the deputy judge advocate. 

Senator McCarruy. Is it in writing? 

Mr. Cuampers. We find that there was no written report made of 
this investigation, and it is our intention to call the officer concerned 
back, but I think that will have to be discussed later. He is at the 
present time on duty in Japan, and we want to be sure when we are 
ready for him and bring him back when it will be the least incon- 
venient to both himself and his command. 

Senator McCartity. Was Carpenter in charge of the prosecution?’ 

Mr. Caampers. No, sir. This investigation was made as the result 
of a request by Colonel Corbin who, as I understand it, was the judge 
advocate of the Third Army. 

Senator McCartruy. What was Colonel Carpenter’s status? 

Mr, Cuamobrrs. If I may finish, sir. This investigation was made 
as the result of a request by Colonel Corbin who was the JAG of the 
Third Army, Colonel Nickelwait who was the deputy judge advocate 
for the theater, and he designated Colonel Carpenter. I tried to 
develop whether or not Colonel Carpenter was completely unrelated 
to the prosecution staff. He was in the JAG office, and for that 
reason, Senator, I do not say it is possible to say it was a completely 
independent outside investigation. 

The Third Army was responsible for these trials—to get an outside 
investigation to find out in effect if there was any truth to these 
brutalities. I have also been informed—lI think the most direct evi- 
dence would be Colonel Carpenter. I came back and reported in 
substance what we now know about the mock trials and matters of 
that kind, and as a result of his discovering that, it was decided those 
matters would have to be reported after the trial was started. 

Senator McCartuy. Have you talked to Carpenter ? 

Mr. Cuameers. I am sorry, sir; Carpenter isin Japan. I talked to 
Colonel Nickelwait to whom Carpenter made his report. Colonel 
Nickelwait said apparently Carpenter found no substance to the 
charges of mistreatment, and for that reason they did not even think 
it was necessary to have a written report, 
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He further said—and again I would like to say it is ue hearsay— 
that Colonel Carpenter reported that at least four of the prisoners, 
and there may have been others—stated to him that they had made 
these allegations of mistreatment “in an effort to get out from under 
their confessions.” For that reason, I think it is essential. 

Senator McCartuy. You are quoting now from the Army report? 

Mr. Cuampurs. Also from what Colonel Nickelwait told me, sir. 

Senator McCartry. At that time Colonel Ellis was the man in 
charge. He was in the JAG’s office; right? 

Mr. Cuampers. As I understand it, this prosecution staff was a part 
of which Colonel Nickelwait was the deputy commander. 

Colonel Extis. Actually, we were on TDY to the Third Army at 
the time of the trial. Investigation was under USAF A headquarters, 
which was under Colonel Nickelwait. At the time of the trial we were 
under Third Army on TDY. 

Senator McCarrny. In other words, you were carried with regular 
JAG personnel ? 

Colonel Etzis. And Carpenter was JAG personnel—I do not know. 
He was assigned to war crimes at that time. 

Mr. Cuamepers. I started to say presently JAG of the First Cavalry 
Division. 

Senator McCartuy. This seems to be an old Army practice of 
investigating yourself and rendering a clean report. In other words, 
JAG was investigating JAG. 

Mr. Cuamerrs. I have several more questions that I would like to 
ask Judge Van Roden. I would like to ask, primarily because of what 
you have referred to as markings on the report of the Progressive, as 
to whether or not you have stricken out from this edited document the 
statement— , 

American investigators who abused the powers of victory and prostituted justice 
to vengeance should be exposed in a public process, preferably in the United 
States, and prosecuted, 

Judge Van Ropmn. May I see that? Maybe it would save time if 
I tell you what my hieroglyphics mean and give it in one breath. 
Referring to this article, these are the items that I have struck out as 
not being accurate quotations of what I have said. 

Senator Hunt. Would you give us the page and paragraph? 

* Judge Vaw Ropzn. There are only 2 pages. The paragraphs are 
not numbered. 

The first paragraph there I have struck out the words “very limi- 
ted rations” and “promises of acquittal.” 

I heard talk about it. Maybe it happened; maybe it did not. 

In the next to the last paragraph on the first column of that first 
page: 

The tragedy is that so many of us Americans, having fought and won the 
war with so much sweat and blood now say, “All Germans should be punished !” 
We won the war, but some of us want to go on killing. That seems to me wicked. 
~ Well, I do not recall having said that. That is extravagant lan- 
guage. I think I should disavow that for what it may be worth. 

potas Hunt. Judge Van Roden, we do not follow the location 
of that. 3 : 

' Judge Van Roprn. Next to the last paragraph, the first column. 
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Now, then, the next column, the fourth paragraph from the top, it 
says, “After this investigation and after talking to all sides.” Now, 
those words should go out. I may have said, and probably have no rea- 
son to know why I should not have said the rest of that paragraph, “I 
do not believe that the German people knew what the German Gov- 
ernment was doing.” 

I am sure that is so, because I have talked to many Germans over 
there, as we all did when in Europe. 

Now, the v: vy last paragraph on page 21 there, the first page, “Lieu- 
tenanant Cvionel Ellis and Lieutenant Perl of the prosecution 
pleaded.” Now, Lieutenant Colonel Ellis’ name should not be in- 
cluded in there. 

I may have said, probably did say, that Lieutenant Perl of the 
prosecution pleaded that it was difficult to obtain competent. evidence. 
I got that from some of the records over there. Where I cannot tell. 
“Tt was difficult to secure competent evidence.” 

Then, the third line there where it says, “Perl told the court.” I 
am sure [ did not say, “Perl told the court.” I am not sure Perl was 
ever in court. He may have been. I am stire I did not say “Perl told 
the court.” Someone told, and said we had a tough case to crack, and 
I say that was so. We found that in the papers over there, but I will 
not attribute that to Perl. 

Then, the next paragraph, I did not say, “There were no windows.” 
The words “no windows” should got out. There must be windows 
there. I think we learned in some of the cases they were very small, 
but I did not say “no windows.” 

Now, in III you see there, “Our investigations would put a black 
hood.” Now, there is where I quoted from Colonel Everett’s petition. 
I said “Colonel Everett had said that is what had happened,” and 

‘that paragraph should be attributed to Colonel Everett’s petition 
and his charges. 

Now, in the next paragraph where it says “All but two of the Ger- 
mans, in the 189 cases we investigated, had been kicked in the testicles 
beyond repair,” I did not say that. What I said was that all but two 
were recommended for commutation to life imprisonment, and the 
other two for other sentences. I do not know how many we heard 
or how many may or may not have been kicked or kneed in the testi- 
cles. We learned some had been but that figure is absolutely wrong. 
I do not know how many were kicked or abused in the testicles. 

In the very next paragraph, “Perl admitted use of mock trials.” 
No, I do not think Perl admitted that, and therefore I struck that 
out, but it was admitted on the record, and the papers that we examined, 
that these mock trials took place. 

I understand that some members of the Army, some officers, have 
said that these were not mock trials; they were ceremonies. Whether 
they call them ceremonies, as they do in the record, or whether they, 
are called mock trials seems to me to be a play upon words, and we 
did find that there was the admission of the use of the system of mock 
trials, and that is jomed in with by Colonel Simpson and Colonel Law- 
rence in our report, as you already know, and I have said the same 
thing here, as we said in our report. 

The last part of that paragraph was quoting what the prosecution 
said about the fact that of course all testimony was received. 


MALMEDY MASSACRE INVESTIGATION ‘ 313 


Right down there where the words are quoted: “I will not utter 
another lie,” I think that is, shall I say, a bombastic statement or a 
more colorful statement that I did not use that way. I know I have 
said that the record we found there was that this one boy, Freimuth, 
had committed suicide in his cell rather than sign these papers. Now, 
we learned there were 16 pages written out by him which we under- 
stood were not signed, but Colonel Ellis tells me he signed every page. 
That is news to me. Until Colonel Ellis told me, I did not know 
that. 

The records we had over there indicated that when he committed 
suicide the paper was incomplete, and that was, as such, offered in 
evidence at the trial of the case. 

I have almost finished, I think. 

Now, in the next column, gentlemen, I crossed off the words “dimly 
light” in the first paragraph. That does not make any difference. 
I do not know how the rooms were light. There were two candles 
there and the crucifix, everyone admits including the prosecution staff. 
That is not important. These words about the prosecutor or investi- 
gator telling them that they would not have their American trial— 
the defendant was told—I think that again is a bit of an exaggera- 
tion of what I said, that they thought they were having, the records 
indicated they thought they were getting, their American trial. 

That is the conclusion we reached from the nature of these cere- 
monies as they are called by the prosecution or the mock trials as 
they are called by the defendant, that they thought they were get- 
‘ting their American trial. That is the impression we had which, 
after all, is only a conclusion. 

Senator McCarruy. Mr. Chairman, I understand that Judge Van 
Roden will undoubtedly want to testify further after he has read the 
charges made by the major. And I understand no other witnesses 
besides the judge are going to testify tonight. If that is the situa- 
tion, I am going to ask to be excused. 

Senator Hunt. All right, Judge. 

Senator Batpwin. Excuse me a minute, Judge. 

Would you have any objection, Senator, if instead of trying to keep 
the judge here, supposing he could read the statements made by Major 
Fanton and then submit what he might want to submit in the way of a 
letter. Would that save any time? 

Senator McCarruy. I have no objection at all. 

Judge Van Ropen. Now, I did say that “The court passed a sham 
sentence of death,” because I got those words from some of the papers 
we examined over there. The source, I do not know. I said the pa- 
pers read indicated there had been a sham sentence of death passed 
upon the accused. 

Now, whether I said “He was told he would hang in a few days,” 
I do not know, but I know we found in the papers there that the 
accused believed they were to be hung as a result of the sentence of 
‘ death which they are supposed to have received at these ceremonies 

or mock trials. ie. ae 

Iam again referring to the papers that we examined. 

They may have been the papers furnished by the defendants or by 
their counsel or by other organizations. I am not sure of the source 
of that information. It was not at the actual trial of the case. of 
course. 


314 MALMEDY MASSACRE INVESTIGATION 


It says here, “We were shocked by the crucifix being used so mock- 
ingly.” That is not quite accurate. 

We were first of all shocked about it, but what has been said here 
we learned to be true. I said, I think at that same meeting, we did 
learn it is customary in that part of Germany where most are Roman 
Catholics, to use the crucifix to take an oath instead of the Bible. 
Why they had the candles there we did not know. We thought that 
was part of the psychology used to secure these confessions. 

Now the next paragraph: 

In another ease, a bogus Catholic priest (actually an investigator) entered the 
cell of one of the defendants, heard his confession, gave him absolution and then 
gave him a little friendly tip: ‘Sign whatever the investigators ask you to sign.” 

Gentlemen, I will say part of that is accurate. The other part may 
be somewhat of an elaboration. 

I am not sure that I said that we found that from the petition of 
the accused, and of course not in the record of trial. May I say also to 
you, sirs, that it is my recollection—and we spoke to Colonel Everett 
in Washington before we made our report in writing and orally to 
the Secretary of the Army—that he at that time told us that that 
had happened and we got that, of course, from his lips here in this 
country. 

We had found out from his petitions over there in Germany, and 
he went into some detail about how that was secured, and I am sure 
when I made those remarks I quoted Colonel Everett or the petitioner 
as having made that accusation. 

We did find in addition to Colonel Everett’s petition, some records 
over there to the effect that there were men either posturing as priests 
or representing themselves to be Roman Catholic priests. Who they 
were I do not know. It was very vague and very indefinite. 

Now the third and last column just above the Roman figure IV, 
that paragraph is absolutely not my statement. As a matter of fact 
that information about five Germans having been ordered hung was not 
even known to me, and probably did not even exist at the time Mr. 
Finucane spoke to me on the telephone. 

I spoke to Mr. Finucane about it. As I recall it—he will correct 
me if I am wrong—he said he got that information from somebody 
I think in New York or Washington and said: 

We just found this out about it and they decided to put that in there because 
it made a more complete story. 

I did not even know about the fact of these persons being hung. 
Is that correct, Mr. Finucane? Did we not talk about that paragraph? 

Mr. Finucane. That part of that particular paragraph, yes. 

I hope the committee will remember that we would like to make 
comments on your comments on the article. 

Judge Van Roven. That is up to the committee. Iam just telling 
you what I know. 

Senator Hunt. I might just say, judge, we will call the gentleman 
who wrote this article later on in the hearing. 

Judge Van Ropen. I think there are about two more here. I did 
not say that “the American investigators who committed the atroci- 
ties in the name of American justice and under the American flag are 
going scot free.” 
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I do not recall making any comment about that. Of course the 
investigators are not on trial. I do not think they are even on trial 
here today. Ido not want the committee to think I am trying them or 
prosecuting them, but of course they are subject to examination at 
the proper time, and I think they should be because of the informa- 
tion we had developed and submitted to the Secretary of the Army. 

Now paragraph No. 2 there which reads: 

American investigators who abused the powers of victory and prostitutea 
' justice to vengeance, should be exposed in a public process, preferably 1n tue 
. United States, and prosecuted— 

{do not believe I said anything as extreme as that. 

I may have said that these investigators, if they have done these 
things, should be called to account for 1t, which I firmly believe. 

If they have done these things and it is proven, I think you as a 
committee would be the first ones to cali them to account. If they have 
not done it, then of course that would not be done. 

Now the rest of the information in this article here I think, gentle- 
men, is accurate. I either said it in those words or have no objection 
to it being attributed to me. 

Mr. Campers. The record now shows the edited edition of the 
articlé in the Progressive, and I do have two questions, judge, that I 
would like to ask you on that, particularly in regard to these American 
investigators. 1 

Now you said that you were not at all sure that you used this 
precise language, but that you felt that if they had done these things, 
that they should, be certainly interrogated, and if necessary, punished. 

Judge Van Ropen.. Yes, sir. ae 

Mr. Crampers. Now I woud like to ask you, sir, is it not a fact that 
you have drawn certain conclusions in these items which you have 
left in your article which clearly would indicate that in your own 
mind at least they are guilty of these things because it has already led 
to a very substantial belief on your part that they are guilty of these 
things, and yet you arrived at that conclusion without having a single 
one of these people in to tell their side of the story ? 

Judge Van Rovren. Well, of course you may if you wish defend the 
investigators, sir, but I think this committee is supposed to be im- 
‘partial and not to defend the investigators unless you hear the other 
side, colonel. 

Mr. Cuampers. I might say, judge, that you are the first witness, 
sir, whom we have had here from whom we have been able to get 
such complete and frank answers on this point, and it is most helpful 
because in our effort to find the facts in this case, I think it is necessary 
to try to get the record complete as to all the various facets of it. 

Now there is no question in my mind, and I am sure in the minds of 
all of us, that some of the investigators feel that they have been con- 
victed without having been given a trial. It appears from the record 
and from this article that you have written that at least In your own 
case you felt there was reason to believe that they had done things 
which seemed improper in the way of the treatment and brutality, and 
that being true I wanted the record to show—and I am certainly not 
trying to cover up for them—that in arriving at those conclusions 
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apparently there was no evidence in the record from the people about 
whom these conclusions have been drawn. 

Judge Van Roven. In the record of trial itself, you mean. 

Mr. Cnamoers. In the record of trial or in the record of the Simp- 
son committee report. j 

Judg Van Ronen. You are wrong on that. May I read this? 
[Reading :] 

Moreover, the prosecution testimony in this case was made up in large part of 
the extrajudicial statements of the accused. Many of these statements impli- 
cated to a damaging degree the other accused. Admittedly some of the state- 
ments were obtained by the use of mock trials in which one or more persons 
attired as American officers pretended to preside as judges and others attired 
in Army officers’ uniforms pretended to be the prosecutor and defender of the 
accused, 

The room where these proceedings were held contained a table covered with 
black cloth on which stood a crucifix and burning candles. The accused was 
conducted to this room with a black hood over his head. The mock trials were 
designed among other things to gain the confidence of the accused in his supposed 
defense attorney, and thus elicit a statement from him. 

Other. practices, some of which were not brought out during the trial, were 
developed in the testimony before the Administration of Justice Review Board 
for the European Command as reflected in its report of August 18, 1948, 

The propriety of many of the methods employed to secure statements from 
the accused is highly questionable, and we conclude cannot be condoned. The 
extent to which the use of these methods operated to elicit statments from the 
accused cannot, in the nature of the situation, be accurately estimated. Suf- 
ficient doubt, however, is cast upon the entire proceedings because of these 
factors to make it unwise in our opinion to proceed with the executions of the 
death sentences which have been confirmed. 

That is the Simpson report, and I think that in a few words sum- 
marizes what I am saying to you here in this investigation. 

Mr. Cuamepers. Yes, Judge. I accept that completely, sir. 

The only thing I am trying to say is that insofar as the brutality and 
the mistreatment is concerned, you did not call in any of these folks to 
get their guidance on the story. 

Judge Vaw Ropren. We could not, sir. If they were not there, we 
could not call upon them. 

Mr. Cuamsers. Now there was one other think I would like to ask 
about because it is important. I would like to know what was the 
Simpson committee’s understanding of this solitary confinement thing. 

Judge Van Roprn. We thought that was not too bad. I have said 
that in talks I have made. 

I have had some experience as a prosecuting officer in our county. 
I may have told it to you before. I recognize the fact if you have a 
number of codefendants and if they are not kept separated, they are 
bound to get together and make up a defense and a story, and they 
have to be kept separated. 

T have said that, I think, down at that club that night. The solitary 
confinement which was complained about here was not so bad. It 
had to be done. 

I do think though that being kept there for 2 or 3 or 4 months, as 
Colonel Ellis told me, was rather a long time to keep a man in a cell 
with no exercise and no reading matter. 

We found they had no opportunity to consult any clergy or see 
their families or their lawyers until shortly before the trial. To me 
that was a rather exaggerated prolonged solitary confinement. That 
is my own personal opinion. 
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- J think it had to be done. I think it was overdone a bit, but I think 
that is not too questionable. 

Mr. Cuampers. I have no further questions, sir. : ' 

Senator Hunt. Senator Baldwin, do you have any further questions? 

Senator Batpwin. I have no further questions. Thank you very 
much, Judge, for coming down and helping us out. 

Judge Van Roven. Let me say one more thing. I do not want you 
to feel I have any sides in this matter. I suggest, in answer to Colo- 
nel Chambers’ question, we made our report in September. Some- 
body has waited for a period of 7 or 8 months to start this investi- 

ation. 

e I should not say that; if it had been done more promptly, if the 
investigators were available, they would have been heard and the 
investigators would not be under a cloud as they have been all these 
months. Of course, the wheels of justice turn slowly. These investi- 
gations have been suggested and have been opposed, and have been 
fought by various people in Washington. 

It seems to me that what you are doing now, gentlemen, is a very 
splendid thing. It should have been done a little more promptly, but, 
of course, it is too late to say that now. 

I feel that this committee will have the benefit of hearing these 
investigators. It was not our duty. It is more or less your job, per- 
haps, now, and if they have clean bills of health, I will be the first 
one to say “Hurrah”; but the information that we got over there, we 
were bound to-eport to the Secretary of the Army. It was our duty. 
That is all we did. cnet, 

Iam not taking any sides. If these things happened, they are very, 
very bad. If they did not happen, let them come in and say it did 
not happen. 

Senator Batpwin. I think, as you have already testified, Judge Van 
Roden, your primary job was to review this thing on the basis of the 
record and not on the basis of the examination. of witnesses, in an 
effort to retry the case. , 

Judge Van Roven. That is correct, sir. 

Senator Batpwin. But in the process of the thing you did examine 
some witnesses in connection with the trial. For example, you talked 
to one of the judges, I think Colonel Rosenfeld. 

Judge Van Ropen. Law member of the court who corresponds to 
a judge, shall we say ? 

Senator Batpwin. But you did make no attempt to bring in those 
who had taken part in the investigation and the prosecution. 

Judge Van Ropen. I will not say that. 

Senator Batpwin. Because they were not available. 

Judge Van Ropsn. I think that Colonel Simpson, who had charge 
of this, got all the names of the persons who were available from 

‘Colonel Bresee, who was Chief of War Crimes. I believe he is back 
in this country, or he is supposed to arrive very shortly. 

As I. recall it, Colonel Simpson—this may be my imagination—I 
believe he secured from him the names of all the persons who were 
available, and I think that the list we have here are the names of all 
persons who were available to be examined by us over. there in Ger- 
many, although Iam not sure.- That was Colonel Simpson’s job as 
chairman of this board, and that is.all I know about-it. oa 


318 MALMEDY MASSACRE INVESTIGATION 


. Senator Batpwin. I may be wrong about this, but it is my ree- 
ollection—and I would like you to correct me if my recollection ig 
not correct—that of the actual witnesses that you interviewed, I think 
you said there were only two who were actually connected with 
Malmedy. in 

Judge Van Ropen. Well, am not sure of that. Colonel Rosenfeld, 
the law member of the court, and I have forgotten whether Lieutenant, 
Moody was in the Malmedy case or not. 

Colonel Exris. He was the reviewer at headquarters. He never 
worked on the Malmedy case that I know of, even on review. 

Judge Van Ropen. We of course talked to Colonel Harbaugh, but 
he was the judge advocate for General Clay. He gave us all the in- 
formation that he could. We talked to Colonel Dwinnel who was 
defense counsel in Washington before we left. 

I believe when we returned to Washington after we came back from 
Germany, Colonel Simpson saw him. I did not see him, but I believe 
Colonel Simpson saw him. We did talk to him before we went to 
Germany as one of the defense counsel, and he is still a lieutenant 
colonel in the Regular Army. 

The rest of them, Senator, I do not Imow. I guess they probably 
were representing the defendants, but they were only persons who, we 
were able to ascertain, were available, 

Senator Barpwry. Just one further question, if I might ask it, 

Mr. Chairman. 

I am referring to the testimony on page 545 of the record of Judge 
Simpson. I asked this question: 

The one question I had in mind that I didn’t ask you, unless I may have asked 
it of you. before, was this: From a review of all of the records and an examina- 
tion of all these witnesses, were you convinced in your own mind that the 
men for whom you recommended that death sentences be imposed were actually 
present and took part in the proceedings and that there was competent evidence 
upon which to establish their guilt? 


To which Mr. Simpson replied: 


Now, Senator, we didn’t recommend that any of these death sentences be 
imposed. We recommended that all 12 death sentences be commuted because 
for the reason stated in our report here, and I will say for the added reason 
that we were not satisfied with the regularity of those pretrial investigations 
and didn’t want to see anybody hung in a proceeding which had that particular 
blemish. 

Senator Batpwin. As I remember, you said before you felt that on the testi- 
mony and on the record these men were guilty, but that there was a question in 
your mind as to whether or not the evidence against the man had been procured 
in such a way that it warranted the lightening of their sentences. 

Judge Simpson’s answer to that is: “That is correct.” 

Then I said: “But you felt convinced in your own mind from read- 
ing the record that they were guilty,” and Judge Simpson said, “That 
is correct, Senator.” 

Do you agree with that? ; 

Judge Van Rovun. No, sir. That was not my understanding. My 
mental reaction was I did not know whether they were guilty or not. 

Senator Batpwin. There was a doubt in your mind? 

Judge Van Roven. Serious doubt. I did not know whether they 
were guilty or not. He may have felt they were guilty. 

Senator Batowin. I think that answers the question. 

Judge Van Ropven. They may have been. 
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Mr. Cxamepers. Judge Van Roden, I have one further question. As 
I understand it, your prime endeavor was to run down and search 
out pretty carefully the record on these 12 death sentences in the 
Malmedy case? 

Judge Van Roven. Yes, sir. 

Mr. Cuampers. And that inevitably led you into some of these other 
cases, but you did not make a full-dress study of the remaining 61 
cases ? 

Judge Van Ropren. That is correct; we did not. 

Mr. Cxamesrs. So that these various charges and what not really 
stemmed out of those 12 cases and not the Malmedy cases as a whole? 

Judge Vaw Ropen. I cannot say that is so because they may have 
stemmed out of all the cases, 

As far as we know, we read the record of trial which of course cov- 
ered all 73 who were tried. Then we confined our study of the. peti- 
tions, the post-trial petitions that were filed, and sent to the various 
boards of review to the 12 who had received the death penalty, be- 
cause if we had gone over the entire 73, we would never have gotten 
through up until now, so we confined our study outside of the actual 
trial record to those 12 cases. 

Mr. Cuampers. Judge, was there ever any doubt in your mind that 
these Malmedy defendants were members of the SS organization? 

Judge Van Roven. I do not think so except that I had the impres- 
sion that the SS was not part of the German Army. It was Hitler’s 
own, force. , aie 

‘It was not the German regular Army as we all know, but they prob- 
ably were SS troopers. Whether they were the pick of the crop, I do 
not think that is true. They came from the Russian front. They 
could not have been the pick of the crop, but that is a matter of 
judgment. 

They may have been good soldiers. I guess they were. That is all 
a matter of personal opinion. 

Senator Huwr. Well, Judge, unless you have read Major Fantons’ 
statement of this afternoon and you care to make a written statement 
to us in reference to that statement, then I think that your duties to 
this committee have ended. We are very grateful for your coming 
down and giving us your time. , 

Judge Van Ropen. May I thank you all for being so courteous to 
me, including the cross-examination. 

ereupon, at 5:10 p. m., the subcommittee adjourned, to recon- 
vene at 10 a. m., Friday, May 6, 1949, in room 185 Senate Office 
Building.) 


MALMEDY MASSACRE INVESTIGATION 


FRIDAY, MAY 6, 1949 


Untrep Srates SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON ARMED SERVICES, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10:15 a. m., 

in room 135, Senate Office Building, Senator Raymond E. Baldwin 

‘presiding. * : 

Present: Senators Baldwin (presiding) and Kefauver. 

Also present Senator Joseph R. McCarthy, Colonel Ellis, and Mr. J. 
M. Chambers of the committee staff. 

Senator Batpwin. Senator McCarthy, I want to say this for the 
benefit of the record. Senator Hunt could not be here this morning, 
because he is working on the District sales tax. I have tried to reach 
Senator Kefauver, and he has not yet gotten to his office. I do not 
know whether you want to go on with this cross-examination, perhaps 
with Mr. Chambers. 

Senator McCarruy. Let me make it absolutely clear. I have no 
objection whatsoever to the Senator from Connecticut occupying the 
chair. As far as I am concerned, he has not been at all unfair. He has 
given me every. opportunity to cross-examine the witnesses, and I have 
no conceivable objection to the Senator from Connecticut occupying 
the chair. I will object to a member of the staff occupying the chair. 

Senator Batpwrn. Let us make one more effort to get Senator 
Kefauver. 

Senator McCarruy. I do not see any reason, Senator, why you 
should not occupy the chair. 

Senator Batpwin. I would prefer not to while Major Fanton is on 
the stand. 

». Senator McCarruy. Why do you not occupy the chair, and if you 

think my cross-examination is such that there should be somebody 

here to object, let us wait for someone else. I am sure there will be no 
objection to my examination of this fellow. I have no intention what- 
soever of abusing him. I intend to examine him at great length on 

this thing. , 

Senator Batpwin. Suppose we wait another 10 minutes. 

We might start with another witness. We will put on these other 

. witnesses. I hate to lose time here. — . 

_ Mr. Cuameers, Major Evans, will you take the chair, please, sir? 
Senator Batywiy. Will you hold-up your right hand, sir? si. 
Do you solemnly swear that the testimony you shall give in the 

matter now in question shall be the truth, the whole truth, and nothing 

oe the truth to the best of your knowledge and belief, so help you 

‘God? 

Mr. Evans. I do. 
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Senator Batpwry. Will you give us your full name and address 
for the benefit of the record ? 

Mr. Evans. John Temple Evans, Crystal City, Tex. 

Senator Barpwin. And what presently is your business? 

Mr. Evans. I work for the Farmers Home Administration, De- 
partment of Agriculture, county supervisor. 

Senator Batpwin. How long have you been there? 

Mr. Evans. I have been at this location about 2 years. 

Senator Batpwin. Now, Colonel Chambers, do you want to ques- 
tion this witness further ? 

a Cuamepers. Do you have any prepared statement that you care to 
read. 

Mr. Evans. Yes, sir; I have an affidavit that I have prepared. 

Mr. Cuameers. I believe before you give that affidavit, perhaps 
you should tell us what your connection was with Schwabisch Hall and 
with the Malmedy case, so we will know in what capacity you were 
involved. : ' 


TESTIMONY OF JOHN TEMPLE EVANS, CRYSTAL CITY, TEX. 


Mr. Evans. It was in the last part of 1945, I was on duty with the 
Six Hundred and Thirtieth Tank Destroyer Battalion. My duties 
with the battalion was that of battalion executive with headquarters 
stationed in Bad Mergentheim. In the latter part of the year, our 
battalion received orders to take over the Schwabisch Hall prison. 

Senator McCarruy. I missed the date; I am sorry. 

Mr. Evans. That is the latter part of 1945. 

Mr. Cuamerrs. Was that November of 1945? 

Mr. Evans. I would say about November of 1945, we took the prison 
over. A little later on we received orders to accept this special group 
of prisoners, what is known as the Malmedy prisoners. 

About the latter part of December, somewhere between the eight- 
eenth and the end of the month, I was ordered to take command. 
of the prison. I was supposed to be there for just a week or 10 days. 
However, I remained there until I was returned home in the first part 
of May, as prison commander. 

Senator McCartuy. May of 1946? 

Mr. Evans. Yes, sir. 

Mr. Cuamerrs. Sir; was there anybody in charge of the prison 
before you took over, or were you the first commanding officer ? 

Mr. Evans. No, sir; I was not the first commanding officer. There 
was a Captain Tormey. 

Mr. Cuampers. Captain Tormey was not there during the time that 
the Malmedy prisoners were at Schwabisch Hall? 

Mr. Evans. Yes, sir. 

Mr. Cuamezrs. He was there? 

Mr. Evans. He was there. 

Mr. Cuzampnrs. Very well, sir. Now, you say that you left Schwa- 
bisch Hall in May 1946? 

Mr. Evans. Yes, sir. 

Mr. Cuampers. Now, who relieved you at that time? 

Mr. Evans. Well, there was a lieutenant. I cannot recall his name. 
He was a second lieutenant with the Second Chemical Mortar Bat- 
talion. I cannot recall his name at this time. 
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’ Mr. Cuamerrs. Did the tank destroyer battalion remain as guards 
throughout the year at that time? 

Mr. Evans. No, sir; the tank destroyer battalion was returned, but 
I was transferred with my staff at that time to a Fifty-eighth Field 
Artillery Battalion. Our Fifty-eighth Field Artillery Battalion 
maintained their headquarters in Schwabisch Hall. 

Mr. Cuamspers. And were they American troops? 

Mr. Evans. They were American troops. 

Mr. Cuameerrs. At any time did you have other than American 


troops under your command ? 
Mr. Evans. We had Polish employees; Polish guards, we call them. 
Mr. Cuampers. When were they employed at the prison, all the 
time, or did they come at a later date? 
“Mr. Evans. They came at a later date. They came about, I think, 
the middle of March, as best as I can remember. 
Mr. Cuamerrs. Now, I believe you say you have an affidavit or pre- 
pared statement you would like to read. Will you do that, please? 
Mr. Evans (reading) : 


The State of Texas, County of Zavala. 

Before me, R. A. Taylor, Jr., a notary public in and for Zavala County, Tex., 
on this day personally appeared John Temple Evans, known to me to be the person 
whose name hereunto subscribed, and after having, been by me duly sworn, on 
his oath says: 

My name is John Temple Evans and I live at Crystal City, Zavala County, Tex. 
Being a reserve officer, I was ordered to extended active duty in the Army, effec- 
tive February 28, 1942, and was relieved from further active duty and reverted 
to Inactive status effective September 20, 1946. 

On or about December 1, 1945, I was serving as executive officer with the Six 
Hundred and Thirtieth Tank Destroyer Battalion with headquarters at Bad 
Mergentheim, Wurtemberg, Germany. My rank was that of captain of Field 
Artillery, Army serial No. O-23824.. Among other duties, the battalion was 
charged with the security and administration of the Seventh Army Internee 
Prison No. 2, which was located at Schwabisch Hall. On the above date, and in 
the temporary absence of the battalion commander, I made arrangements to 
receive at the Schwabisch Hall prison certain special prisoners charged with 
serious war crimes. These were principally former members of the First S. 8. 
Panzer Regiment and were commonly known as the Malmedy prisoners. On 
orders from higher authority we were to exercise special surveillance to prevent 
communication between prisoners as much as possible. 

On or about December 18, 1945, I was ordered to take command of the prison 
at Schwabisch Hall and J remained at this assignment until May 5, 1946, when 
I was ordered to return to the zone of the interior for separation from service. 
Although two other organizations succeeded the Six Hundred and Thirtieth 
T. D. Battalion in jurisdiction, I, as well as my prison staff, was transferred 
to these succeeding organizations. 

As prison commander, it was my duty to see that prisoners or internees were 
guarded to prevent escape, fed, clothed, received suitable beds, received medical 
and dental care, order punishment for infraction of the prison rules if necessary, 
and other general administrative functions, and to make the prisoners available 
to the War Crimes Investigation team for interrogation. 

The kitchen was inspected by either myself or a subordinate, and in addition 
the distribution of food to the Malmedy prisoners was checked daily to see that. 
_ they got their proportionate share. The ration at the prison was from 2,300 to 

2,500 calories daily. This was above the regular basic prison ration because 
of the large amount of fresh potatoes and sauerkraut in storage at the prison 
when taken over as an internee prison. The quality of bread was improved by 
drawing bread components and baking in the prison bakery. This ration was 
much above the German civilian ration’ which was about 1,700 calories at that 
time, as I recall. In addition all prisoners received the tobacco or other special 
ration that was available. No food- or other ration was withheld unless the 
prisoner was placed on bread and water ration, as punishment for violation of 
some one or more of the prison rules, and in conformance with the Rules of Land 
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Warfare, and only after record was properly entered in the company punishment 
book. Solitary confinement with bread and water ration, or separately, was for 
violation of the prison ruJes and was-entered in the prison record. 


Senator McCarruy. What? 

Mr. Evans. Solitary confinement with bread and water ration, or 
separately, was for violation of the prison rules and was entered in 
the prison record. All such records were at all times available to 
the War Crimes 

Senator McCarruy. Either bread or water? 

Mr. Evans. Or solitary confinement or both. 

Senator McCartny. Will you read that sentence again ? 

Mr. Evans (reading) : 


Solitary confinement with bread and water ration, or separately, was for 
violation of the prison rules and wag entered in the prison record. All such 
records were at all times available to the War Crimes Investigating team and 
upon my departure were turned over to my successor. 

The prison was well heated. To assure adequate heat at all times, the central 
heating system was converted to oil burning. Heat for entire wings was con- 
trolled from the main boiler plant and could not be regulated for individual cells. 
I know of no time that heat was purposely withheld from any individual or any 
part of the prison in which there were occupants. 

Daily inspections by me or my prison staff were made of the Malmedy prison- 
ers in their cells. This was for the purpose of ascertaining the general clean- 
liness of the cell and occupant, and to check the general well-being of prisoners. 
On asking if they got enough to eat, the answer was always an unhestitating “ja” 
(yes). On no occasion did I see or hear about a prisoner who was beaten up or 
ee in any way, neither do I know of any instance where biankets were 

enied, 

The prison plant included a well-equipped dispensary and a dental chair. 
An interne, a minor Nazi was the prison doctor. A dentist who had a private 
practice in Schwabisch Hall did the work for the prison on a contract basis, 
He and a technician came to the prison to perform the work on a prearranged 
schedule. I know nothing of this dentist other than he had been screened by 
the Counter Intelligence Corps. I observed much of his work and he appeared 
to be a first-class dentist. On none of the patients did I see any evidence of 
recent violence. These services and those of an internee barber were available 
to all prisoners. A written memorandum was sent to my office each day listing 
those patients treated for medical or dental ills. ; 

A Protestant minister and a Catholic priest were allowed access to the prison. 
I know of no instance in which their services were denied. 

During the time that I was in command of the prison I had daily contact 
with the War Crimes Investigating team. Never was I interfered with or 
prevented from performing my duties by any member of the team. I was 
never denied access to any prisoner. I neither saw nor heard of any miscon- 
duct on the part of any member of the investigating team during the course 
of their interrogations. The team appeared to bé most conscientious and it 
always seemed to me that they were bending over backward, so to speak, to 
obtain information with duress, applied force, or threats. 


Senator McCartuy. You mean “without”; I assume you meant 
“without duress.” 

Senator Batpwin. Do you want to read that sentence again? 

Mr. Evans (reading) : 


To obtain information without duress, applied force, or threats. 

It is my present belief and recollection that I personally saw every prisoner 
at least once every week during the period of my command, and I never at 
any time saw or heard anything that would indicate misconduct or violation 
of rules and regulations on the part of any American military or civilian 
personnel, 

I am informed that as against American military personnel and particularly 
against members of the War Crimes Investigating team allegations have been 
made of misconduct against the prisoners, such allegations being listed as 
follows : 
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. Punching the prisoners in the face with brass knuckles. 

. Beating them with rubber hoses. 

Knocking their teeth out. 

Breaking arms and jaws. 

Solitary confinement (as distinguished from close confinement). 
Posturing as priests. 

Withdrawal of blankets in winter. 

. Purposely withholding heat. 

. Allowing very limited rations. 

10. Refusing to permit spiritual comfort and guidance. 

11, Kicking prisoners in testicles. 

12. Starving prisoners or causing them to be starved. 

I here and now categorically deny each and every such allegation. It was 
impossible for me, of course, to personally inspect and see every prisoner every 
day, but I did see all prisoners on an average of once each week. I had good 
officers and good enlisted personnel serving under me. I trusted them and be- 
lieved in them and still do. I had their confidence, trust, and respect. I can 
confidently say that if any prisoner had been so mistreated, I would have either 
seen evidence of it myself or it would have been reported to me. 

About 2 or 3 weeks—a very short-period of time—before I left to return to the 
zone of the interior, I saw all of these prisoners together. They were being 
moved to another prison, I forget where. I noted their appearance. None 
showed any evidence of abuse or mistreatment, and the thing that impressed 
me most was, and I remarked about it, how fat they had gotten. 

I therefore state that such allegations are not true, and that no such act of 
misconduct, as alleged, occurred, at least not during the period of time I was 
in command. 

It is my belief that no such acts as alee occurred before I took over Sonimand, 

More the affiant saith not. 


Senator Batpwrn. Do you warit to ask questions? 

Mr. Evans. I would like to add one thing. About the prison doc- 
tors, we used the prison staff, the attorneys, only in emergencies. 
They were used only in emergencies, this prison doctor that we had, 
a German, 

Mr. Cuambers. Well, on that question of medical and dental care, 
did you know the name ‘of this dentist who treated the Malmedy pris- 
oners for dental matters? : 

Mr. Evans. No, sir; I do not know his name. 

Mr. Cxtampers. We have an affidavit from a Dr. Knorr. 

Mr. Evans. That sounds familiar. 

Mr. Cuampers. Does that refresh your memory ? 

Mr. Evans. That sounds familiar ; yes, sir. 

Mr. Cuampers. Dr. Knorr has submitted an affidavit. It is very 
short. It is already in the record, pu I will read it again for your 
information. He says: 


In my capacity as official doctor of the former prison at Schwabisch Hall, 
I came there twice a week (generally on Tuesday and Thursday) to attend 
also to the dental needs of the internal people. These duties several times 
involved the treatment of members of the Waffen-SS (all of them very young 
men) who were to be heard in the Malmedy trial. Unfortunately I cannot give 
any names, as it was forbidden to ask for names or other particulars. There 
may have been about 15 to 20 patients who had to be treated for injuries of the 
mouth and jaw. Malireatments by blows could be clearly traced with nearly 
all of them. 

Once when I asked a young man how he was, he replied: “What can you expect 
if you are beaten so much almost daily, at an any rate on the occasion of every 
hearing; look at my head.” And indeed he was beaten blue all over the head 
which was bloodshot. Moreover, I can definitely remember two cases in one of 
which one tooth, and the other one four teeth, were knocked out of the upper jaw 
quite recently. Besides there was once presented to me a man with a rupture 
of the lower jaw which I was allowed to put in a provisional splint only because 
he was transferred to an American hospital at once. All of the men gave a very 
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intimidated impression and answered the questions either not at all or very 
vaguely for their statements might be the cause of further maltreatments. 

It is known to me that people residing in the vicinity of the prison could defi- 
nitely hear the cries of pain of the tortured men. . That is why there was much 
agitation and indignation among the population. 

Now, this is signed by Dr. Knorr and attested to by a notary public, 
and because this is a photostat, apparently his signature does not ap- 
pear, but there is a signature of a man by the name of Pike who was 
Chief of the Translation Section, who certified to the thing. 

I would like to ask your comments on that particular affidavit. 

Mr. Evans. In my inspection of the prison, I was in the prison dis- 
pensary each day. They had this chair there which he came with an 
assistant. I remember one patient who was an internee. He was not 
a Malmedy prisoner. He was an internee not charged with war 
crimes, as far as I know, that did have a rupture. Now, how he got 
it—it had been there for quite a long time. 

I remember he was telling me how he was going to eventually heal 
that up, but now this man was not a Waffen-SS in the Malmedy case. 

Mr. Cuampers. Now, were you there at the time that any of these 
Malmedy prisoners were treated ? 

Mr. Evans. If they were treated there—I remember no one inci- 
dent—but if they were treated they would be with one of our guards 
with him at that time. It would be only on an emergency case. 

Mr. Cuamptrs. Was it the general practice to have these Malmedy 
prisoners treated by Dr. Knorr or the dentist who visited the prison ? 

Mr. Evans. It was not the practice to have this doctor treat the 
prisoners. 

Mr. Cuampers. Did they get their dental care if he did not do it? 

Mr. Evans. They went to either Ludwigsburg or Bad Mergentheim. 

Mr. Cuamprrs. Mr. Evans, were there any records kept of these 
medical matters ¢ 

So far I do not believe this. question was asked. Was there any 
record made when a man was sent.over for medical care as to what 
was wrong with him or anything‘of the kind? 

Mr. Evans. Yes, sir; each day there was a report of anyone who 
had been treated both medically and dental by the local dispensary. 

Mr. Cuampers. That is, the local dispensary that would be treat- 
ing the internees. How about the Malmedy prisoners? 

Mr. Evans. If they were treated there 

Mr. Cuampers. But was there any medical record kept of the 
Malmedy prisoners who were sent out for treatment? 

Mr. Evans. I do not remember about that, but I am sure there are 
records of them being sent, because we kept the records on transferring 
them to the various places. 

Mr. Cuamprrs. Well, over a period of some 4 or 5 months it would 
be entirely possible that Dr. Knorr could have treated about 15 to 20 
Malmedy patients? 

Mr. Evans. I do not think so. It would be only in an emergency 
case, very much of an emergency, and only then with a guard, with 
one of the American guards or a Polish guard present, and I know 
of no instance that it happened. 

Mr. Cuamprrs. Well, now, in connection with your supervision of 
these Malmedy prisoners as distinct from the internees, I believe you 
testified that you saw each of them at least once a week. 
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Mr. Evans. Once a week, approximately once a week. : 

Mr. Cuamprrs. During that time was there any evidence, or did 
you see anybody, or did anybody complain to you that they were being 
mistreated either by the guards or this prosecution staff ? 

Mr. Evans. No, sir. : 

Mr. Cuampers. You mean, all the time you were there, nobody said 
they got shoved around or pushed around or anything? . 

Mr. Evans. No, sir. 

Mr. Cuampers. During the course of this period of time there was 
a man by the name of Freimuth, one of the accused, who committed 
suicide. 

Mr. Evans. Yes, sir. 

Mr. Cuampers. Now, there have been many statements made, some 
dealing with whether or not his uncompleted affidavit should have 
been put in the record, but others dealing with the way he died and 
the things he said just before he died. 

Now, did you, as commanding officer of the prisons or the prison, 
make an investigation of the suicide of Freimuth? 

Mr. Evans. Yes, sir. 

Mr. Cuampers. Will you tell us what you found; what you know 
about it? 

' Mr. Evans. In this particular block, it is a large cell block, there 
were two guards on there at all times. In the inside of the prison they 
carried clubs, and I believe about 8 o’clock, it was a standard operating 
procedure, the case—this particular night, I was called by telephone 
from the guardhouse that a man had hung himself. Well, I told them 
to take him down, try to get him back. I told them to do that, that 
I would be right down. I rushed down, but the guards had not done 
that. They had not gone into the room, so I went with the guards into 
the room, and he had hung himself, or more or less strangled himself, 

I tried, before I left my quarters, to contact the investigating team 
doctor, medical officer. I could not get in touch with him, so I went 
down and I had the local doctor, the German medical doctor, come 
over to try to revive him, but he checked him very thoroughly and said 
there was no chance, that he had been dead too long to try to revive him 
and there was nothing else to do at that time, 4 o’clock in the morning, 
or about 4 o’clock. So we laid him on this bed and covered him up. 

The next morning, I went in as soon as I got back to the prison, about 
7:30 or 8 o’clock and went into the cell again to make a report on it, 
and I pulled the covers back and he was still warm. He seemed to be 
still warm. I was thinking, again, and IJ talked to the American 
doctor at that time about, well, how long would he stay warm, and 
he said he would stay warm for quite a long time. : 

Mr. Cuampers. Well, what did the guards say? Did they hear 
any cries, or him shouting or anything of the kind ? 

. Mr, Evans. I asked the guard, did he not hear anything; and he 

said “no”. I asked him how did he come to find him in there, He said, 
he was making the checks. The lights were on the outside, the peep- 
hole. He was going along making his routine check and found the 
man hung; apparently standing up, he first thought. I asked him did 
‘he hear anything like he was trying to—any noise in the cell. 

Mr. Cuampers. If this prisoner or any prisoner would raise his voice 
so that he could be heard by other prisoners, would the guard have 
been likely to have heard him ? 
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Mr. Evans. Yes, sir, if the guard had been in the vicinity. 

Now, part of the prison I believe.was about four stories and the 
other about six. It was not full, but it was all open on the inside. 
They had balconies on each floor inside. They made the rounds 
between—— 

__ Mr. Cuampers. Had there ever been any reason to suspect Freimuth ? 
Had you ever had any difficulty with him? Had he been sick? 

Mr. Evans. I had no knowledge at all of that. 

Mr. Cuamprrs. We have heard a great deal about the prison. I 
expect you are in a better position to tell us than anyone else. Could 
you give us a very brief description of the cells themselves? Now, 
apparently there is some difference between solitary confinement and 
close confinement. What that technical difference is, I am not pre- 
pared to say, but I would like to know, how these cells were arranged. 
Were they as comfortable as any prison cell would normally be? Just 
what is the story on it? ; 

Mr. Evans. I thought it was very comfortable for prisoners. I 
intended to bring some photographs that I had. They were not very 
good, but I could not locate them. - 

The prison was first built in about 1848. It had later on been built 
onto. This particular cell block that was the newest part, I cannot 
recall the number of rooms, but it was fixed up very well with very 
good bunks in it. 

Then, there was the old part that was—it was a wing that went 
around in a half circle. These Malmedy prisoners were also located 
in that part. In fact, the Malmedy prisoners were located in the 
best part of the prison. 

Mr. Cuamepers. Well, did these cells have normal bunks in them? 

Mr. Evans. They had bunks, and they had straw mattresses, the 
regular prison mattress that had been there. 

Mr. Cuamegrs. Did they have toilets in the cells? 

Mr. Evans. Yes, sir. 

Mr. Caampers. Did they have wash basins, or anything of the kind? 

Mr. Evans. No, sir. : 

Mr. Cuameers. That brings up a second question then, because 
there have been allegations made in the affidavits that frequently they 
were unable to get drinking water, and I suspect there are 20 affi- 
davits at least in there that said they had to drink water from the toi- 
let. How would they normally get drinking water if there was no 
running water in there? 

Mr. Evans. It would be brought in with the meals. 

Mr. Cuameers. Only at mealtime. Suppose they wanted a drink 
between meals? 

Mr. Evans. They were left the equipment in there. All they could 
do was to call the guard. - 

Mr. Cuampers. Would the guard bring them water? Was that a 
part of their instructions? 

Mr. Evans. We had the internees there that would do that. 

Mr. Cuampers. Well now, I have one other question I would like 
to ask you about. It concerns an incident which took place along to- 
ward the end of 1945 at which time certain of the prisoners had 
apparently scratched or otherwise marked their mess gear, and as 
the result of that there has been some testimony before the committee 
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that either those particular prisoners or all prisoners were placed on 
bread and water. Do you know anything about that incident? 

' Mr. Evans. I remember seeing the mess kits after they were 
scratched on, but I do not remember the incident. Whether I was there 
then or not—— 

' Mr. Cuampers. This was December 1945. 

Mr. Evans. Yes, sir, I was there in the latter part of December. 

Mr, Cuampers. Well, now, you mentioned earlier in your testimony 
that the only time a person was placed on bread and water was for 
violation of prison regulations. 

- Mr. Evans. Yes, sir. 

Mr. Cuampers. Well, now, as the result of the scratching of these 
mess kits, do you know whether or not there was any punishment 
meted out to the prisoners ? 

Mr. Evans. I cannot recall, but if I were there, thera would be a 
record made of it. te 

Mr. Cuameers. Do you ever recall having any discussion with any 
of the prosecuting staif concerning this business of bread and water 
for prisoners? 

Mr. Evans. Yes, sir; there was some communication, tapping on 
the heating system. That will carry all through the building. It 
was in Morse code. I remember in that particular case, they were 
given punishment. 

or Cuampers. When you say “they,” do you mean alli the pris- 
oners? 

Mr. Evans. No; those particular ones that violated the rules. 

Mr, Cuamerrs. Well, now, you say they were given punishment. 
a the punishment within your purview or was it the responsi- 

ity 

Mr. Evans. It was my responsibility. 

Mr. Cuameers. What punishment did they get? 

Mr. Evans. They either got solitary confinement and bread and 
water or one of the two. That was the only punishment that we gave. 

Mr. Cuamprrs. Do you recall a man by the name of Bailey who 
worked with the prosecution staff? 

Mr. Evans. Yes, sir; I knew Mr. Bailey. 

Mr, Cuampers. Do you recall a party at the end of the year, about 
New Year’s Eve, at which time there was a discussion with Major 
Fanton concerning bread and water for the prisoners? 

Mr. Evans. I do not remember the discussion. I remember him 
there and probably at the party. I cannot recall, but I remember him. 

Mr. Cuampers. Well, do you recall that you as commanding officer 
of the prison guards stated that you were going to take these people 
off bread and water and that it was your responsibility, or some such 
statement ? oT 

Mr. Evans. No, sir. 

Mr. Cuampers. Do you recall any arguments or discussions with 
Major Fanton as to whether they should be on bread and water or 
not ¢ 

Mr. Evans. No, sir; I do not recall anything at all. 

Mr. Cuampers. I have no more questions. 

Senator Batpwin. How were these prisoners moved from one part 
of the prison to the other ; that is, the Malmedy prisoners? Assuming 
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that ey were to be taken down. to be examined, how were they taken 
down ? ; 

Mr. Evans. It was arranged through our provost sergeant. He 
would gather them in the hall with hoods, a dark hood over their face, 
and they were to be led—if they had several of them, one would put 
his hand on the other soldier, and they would march down to the 
interrogation quarters. : 

Senator Batpwin. There has been testimony here that these hoods— 
or at least the claim made that these hoods were bloody and dirty. 
Can you tell us anything about that? 

Mr. Evans. No, sir; I do not know that they were dirty or bloody. 

Senator Batpwin. Did you ever see any? 

Mr. Evans. Yes, sir; I inspected them when I first went to the 
prison just to see what they were. . 

- Senator Batpwin. Were they bloody and dirty ? 

Mr. Evans. No, sir; those that I saw were not. 

Senator Batpwin. Were you ever present at any of these mock 
trials? 

Mr. Evans. No, sir. 

Senator Batpwin. I think you have covered in your affidavit all 
the other facts about the beatings and that sort of thing, and I have 
no further questions. 

Senator McCarthy, have you any questions of this witness? 

Senator McCarruy. Are you a native Texan? 

Mr. Evans. Yes, sir. 

Senator McCarruy. Now, as.I understand your testimony, Major, 
you had heard no reports of any beatings. no reports of any mistreat- 
ment, nothing at all that was improper during all the time that you 
were at Schwabisch Hall? 

Mr. Evans. No, sir. 

Senator McCartizy. When did you first hear the rumors of mistreat- 
ment? Was that during the course of this hearing ? 

Mr. Evans. Yes, sir; about a month ago. 

Senator McCartuy. Now, will you think very carefully because I 
am going to go into some other matters. Make sure you are correct. 

You heard no rumors of mistreatment during all your time at 
Schwabisch Hall? 

Mr. Evans. No, sir. 

Senator McCarruy. Did you ever know that all the men were on 
bread and water at any time? 

Mr. Evans. I do not know that. I do not believe that they were at 
the time that I was at the prison. . ; 

Senator McCarruy. Well, do you think you would remember if 
on any occasion you put the entire Malmedy group on bread and 
water? 

Mr. Evans. I think I would; yes, sir. 

Senator McCarruy. You think you would. Major Fanton testi- 
fied that all of the Malmedy prisoners were on bread and water for, 
I think he said, about a day or so. Mr. Bailey testified that they were 
all on bread and water for either 5 or 6 days. 

In view of Major Fanton’s testimony, do you have any further 
comment on that? 

Mr. Evans. No, sir. I do not remember of any time when the 
whole group were on bread and water. 
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_ Senator McCarruy. Well, would you question Major Fanton’s testi- 
mony that they all were on bread and water, all of them? , 

Mr. Evans. No, sir, I would not question it. 

Senator McCarruy. Now, I would like to get your thought on this: 
Can you give us any specific instance of any prisoner being on bread’ 
and water ? 

Mr. Evans. I remember this occasion, when they were trying to 
communicate, and also they scratched up their rooms, defaced the- 
property, and that is the only occasion. 

Senator McCarruy. And how many men were put on bread and. 
water ! 

Mr. Evans. Sir, I could not tell you how many. 

Senator McCarry. Well, they were put on bread and water upon. 
your order, I assume? 

. Mr. Evans. Yes, sir; they were. 

Senator McCartuy. Would you give us some rough idea? 

Mr. Evans. Of how many; sir? 

Senator McCarruy. Yes, a rough idea of how many. 

Mr. Evans. I would say about five or six. 

Senator McCartuy. I would like to call your attention to this: 
In view of the fact that you are sure you heard no rumor of any mis- 
treatment, no rumor of any investigation of any mistreatment, I want. 
to call your attention to something that is in the Colonel Raymond 
report, which makes it rather dificult for me to understand your- 
testimony. I quote paragraph 27: 

Bearing on the likelihood of there having been physical mistreatment, it is to. 
be noted that the Deputy Judge Advocate for War Crimes ordered an investigatiom 
of similar allegations in April 1946 before the trials started. 

At the time of this investigation you were in charge; right? 

Mr. Evans. Yes, sir. ; 

Senator McCarruy. At the time of this Army investigation? 

Mr. Evans. Yes, sir. 

Senator McCarruy. And you tell me now that you knew nothing 
about this investigation ? 

Mr. Evans. No, sir. 

Senator McCarruy. Even though the investigation had been 
ordered ; it was conducted in the prison over which you had control,, 
and you never even heard any rumors of it? 

Mr. Evans. No, sir. 

Senator McCarruy. You did not... Can you tell us now how that 
investigation was conducted so secretly that you, who were in charge. 
of all these prisoners, would not hear about it? 

Mr. Evans. We had at various times inspectors in from the Third 
Army, which was located at Heidelberg. We had large numbers of 
groups—I say quite a few of them came in, and we were having in- 
spectors all the time, and I would not remember any particular inspec- 
' tions or investigations. od 

Senator McCarruy. You are still sure that even while the Army 
was investigating the claims of brutal treatment, even while they were 
investigating while you were in charge of all those prisoners, that. 
you knew nothing about it. You did not even hear a rumor about 
that investigation ? : 
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Mr. Evans. I probably heard it at the time, sir, but I thought it was 
routine, would naturally think it was a routine matter. 

Senator McCarruy. Did any of those investigators come to you and 
say, “Now, Major, what do you know about these claims of brutality ?” 

Mr. Evans. [f they came, all I could tell them is what I knew, sir. 

Senator McCarruy. You just got through telling us you knew 
nothing about it. Jam asking if they did come. 

Mr. Evans. I do not remember, sir, any particular instance, any - 
particular group that came there.. a ; 

Senator McCarruy. Do you remember a single individual coming 
to you and saying “Now, Major, there are claims of mistreatment, there 
are claims of brutality. We are investigating them. What do you 
know about them?” Did anyone come to you? 

Mr. Evans. I cannot recall any now, sir. 

Senator McCartny. Then, is it your thought that the Army actually 
did not conduct this investigation that the Raymond Board says they 
conducted in your prison, which was under your control # 

Mr. Evans. It would be my thought, sir, that they did it, and I 
thought it was a matter of routine, if they came. I am not denying 
that they came. 

Senator McCarruy. In other words, you never knew that anyone 
was in there investigating claims of brutality ¢ 

Mr. Evans. No, sir. 

Senator McCartuy. Will you tell us when Polish guards took over? 

Mr. Evans. Approximately the middle of March. 

Senater McCartuy. And that is while you were there? 

Mr. Evans. Yes, sir. 

Senator McCarty, Was Major Fanton there at that time? 

Mr. Evans. I cannot recall. 

Senator McCartuy. How many Polish guards, roughly, were in 
charge? 

Mr. Evans. I suppose it was around 200. 

Senator McCarruy. And you had all Polish guards in charge of 
the Malmedy defendants, right? 

Mr. Evans. They were on our posts. Now, they did not take the 
prisoners out of the cells and bring them to the interrogation team, 
That was done by American military or civilian personnel. 

Senator McCartuy. Did the Polish guards take them back from the 
interrogation room ? 

Mr. Evans. No, sir. 

ee McCartuy. The Polish guards did not march the prisoners 
at all? 

Mr. Evans. They may have marched them, but only in the presence 
of the American guards, American personnel. 

Senator McCartuy. How many American guards were there? 

Mr. Evanss. You mean the regular guards that manned the posts? 

Senator McCartruy. Yes; the guards that would be in charge. 

- Mr. Evans. Well, I had charge of a prison staff of about 12. 

Senator McCartuy. About 12 guards? 

Mr. Evans. About 12 Americans—interpreters, supply, mess, and 
so forth. 

Senator McCartuy. How many guards did you have? How many 
men on guard duty? In other words, how many American soldiers 
were on guard duty after you brought the Polish boys in? 
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Mr. Evans. We had five posts, outside posts. We had two roving. 
Senator McCarruy. By outside posts, you mean posts outside the 
rison ? 
. Mr. Evans. Outside the prison; yes, sir. We had five towers built. 
There were roving guards in the other halls. I would roughly sup- 
pose about 12 or 14 at all times. 

Senator McCartuy. And 5 of the 12 manned the outside posts? 

Mr. Evans. Yes, sir, the towers. 

Senator McCarruy. That left seven. Tell us where the other seven 
were? 

Mr. Evans. There were two—they were either roving the grounds 
or in the various buildings that had the posts. We had telephones to 
the various posts. 

_ Senator McCarruy. How many of those men were stationed in the 
Malmedy area of the prison, if you know? I do not want to ask you 
things you cannot answer? 

Mr. Evans. I suppose about six, 

Senator McCarruy. About six. Now, you had seven all told. 

You said some of the seven were roving outside. 

Mr. Evans. Two were outside, about eight—somewhere about there. 
I cannot recall at this time all the posts. 

' Senator McCarruy. You had 12. Five were on the towers outside? 

Mr. Evans. Yes, sir; 12 or 14. 

Senator MoCarrny. And some were roving around outside, and 
the rest were in the Malmedy section of the prison ? 

Mr. Evans. Yes, sir; that is the only part where we kept the guards. 

Senator McCarruy. I see. Were you in charge of the balance of 
the prion also? 

Mr. Evans. Yes, sir. 

Senator McCartruy. And there were no guards, of conte; in the 
balance of the prison ? 

Mr. Evans. No, sir. 

Senator McCartuy. Roughly, how many men did you have CHATES 
of, I mean both Malmedy and other prisoners ? 

Mr. Evans. Oh, at one time I think there were about 750. 

Senator McoCarrny. About. 7. 50 all told? 

Mr. Evans, Yes, sir. 

Senator McCarrny. And, roughly, about how many of those were 
Malmedy prisoners? 

Mr. Evans. Roughly, I think about half of them. 

Senator McCartry. So you had about 350? 

Mr. Evans. Well, I am not sure of that, sir. 

Senator McCarriy. And. -you had six American guards and how 
many Polish guards taking care of those 350? 

Mr. Evans. The Polish guards would do the same work as the 
Americans. They were not there at the same time. 

Senator McCarruy. They were not there at the same time? 

Mr. Evans. No, sir. 

Senator McCarruy. So, when the Polish boys were on duty, the 
American boys were not on duty ?: 

Mr. Evans. No, sir; the Polish guards relieved the Americans. We 
were short of personnel. They took over the work, the same work 
that the Americans were doing, the guards were doing. 
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Senator McCartuy. Then, am I correct in this? When the Polish 
boys were on duty, the American guards were not on duty? 

Mr. Evans. That is right, sir. 

Senator McCarruy. When the interrogation staff wanted to move 
a prisoner while the American guards were not on duty, would the 
Polish guards then move the prisoners ? 

Mr. Evans. No, sir; that was done by our prison staff. 

Senator M> ‘arruy. Your prison staff did that? 

Mr. Evans. Yes, sir. 

Senator McCartuy. And the prison staff consisted of how many 
men? . 

Mr. Evans. About 12 or 14. 

Senator McCarruy. 12 or 14? 

Mr: Evans. Yes, sir. 

Senator McCarrnuy. So that the regular guards, regardless of 
whether they were American or Polish, never, moved any prisoners? 

Mr. Evans. No, sir. 

Senator McCarruy. I see. ; 

Mr. Evans. They could not leave their posts, sir. 

Senator McCarruy. Now, I do not quite have a clear picture on the 
type of treatment that Dr. Knorr gave the prisoners. Am I correct 
in this, that if a Malmedy prisoner, one of the 350, had something 
wrong with his teeth, he was not treated by Dr. Knorr unless it was 
an emergency case? 

Mr. Evans. That is right, sir. 

Senator McCarruy. And if it were not an emergency case, then 
what happened ? 

Mr. Evans. Then, he would be transferred or taken to the dentist, 
either Bad Mergentheim or Ludwigsburg. . 

Senator McCarruy. How far is that? 

oo Evans. Bad Mergentheim I suppose is 40 miles, something like 
that. ; 

Senator McCarruy. And was that your job to order the men taken 
to Bad Mergentheim ? ; 

Mr. Evans. Yes, sir, on the request of the team. 

Senator McCarruy. On the request of what team ? 

Mr. Evans. The investigating team. 

Senator McCartuy. The investigating team? 

Mr. Evans. Yes, sir. | 

Senator McCarruy. If a man had a bad tooth, if he had a hole in 
his tooth, we will say, you would not order him taken out to a dentist 
unless the investigating team said, “IJ want this man to get dental 
care.” Is that right? 

Mr. Evans. That is right. 

enetOr McCartuy. And how often did Dentist Knorr come to the 
rison ? 
. Mr. Evans. I believe it was twice a week. 

Senator McCarrny. Twice a week, and he came to see if there were 
any emergency cases ? 

Mr. Evans. No, sir, he came for the internees, 

Senator McCarruy. The internees? 

Mr. Evans. Yes, sir. We had about 350 there that had access to 
the prison, except certain restricted areas. 
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Senator McCarruy. Was there a dentist or a doctor who took care 
of the 850 Malmedy prisoners there in the prison? 

Mr. Evans. Yes, sir, there was an American doctor. 

Senator McCartuy. There was an American doctor ? 

Mr. Evans. Yes, sir. 

Senator McCarray. Do you know his name? 

Mr. Evans. No, sir. There were two or three at the time that I 
was there. I cannot recall any of their names. There was a dentist, 
I believe, that came in at times, but I am not sure about that. 

Senator McCarray. You do not know about that? 

Mr. Evans. It is too long ago. 

’ Senator McCartuy. In view of the fact that there is an affidavit 
here to the effect that Dentist Knorr fixed up a lot of broken teeth 
as the result of beatings, fixed up broken jaws, it is very important for 
us to get the picture of what happened. You understand? 

Mr. Evans. Yes, sir. , 

Senator McCarruy. Now, am I correct in this, that if a Malmedy 
prisoner had a bad tooth, then he was not taken care of in the densist 
chair in the prison; he was not taken care of by the dentist who would 
come in the prison, but he was taken some place 40 miles away to 
some dentist in the town, the name of the town you gave us, who took 
care of his teeth. Is that right? 

Mr. Evans. Well, he would be taken to an American installation. 

Senator McCarrny. An American installation ? 

Mr. Evans. Yes, sir. 

Senator McCarruy. And do you recall if you ordered any of those 
‘men taken out? 

Mr. Evans. Ido not recall. I believe there were some taken out for 
medical or dental care, but I do not recall any particular instance. 

Senator McCarruy. You said if the Malmedy prisor c:'s were guilty 
of any infraction of the rules they had, they would be placed in 
solitary ? ; 

Mr. Evans. Yes, sir. 5 

Senator McCarruy. Will you describe solitary ? 

Mr. ‘Evans. Solitary confinement as we used it up there was in a 
‘cell that had bars in it, and the windows were smaller. They were 
rather small. It was light. 

You could see in there all right, but the room was smaller and the 
bed was not as good. It was a bed you could sleep on fairly com- 
fortable; very plain. ; 

The thing about it was the bars. Across the front end there was a 
grille, iron grille, which had only a little slot to put the food. 

‘ Sua McCartuy. In other words, it was an enclosed cell with a 
slot? 

Mr. Evans. This was practically soundproof. As far as I know 
they were soundproof. It was very still effect on the prisoners. 

Senator McCartuy. I see, and when a prisoner was in solitary he, 
of course, could not communicate with anyone else? 

Mr. Evans. No; sir. 

Senator McCartuy. Can you tell me roughly how many solitary 
cells there were? 

2 Mr. Evans. Well, I think there were about four or five. I do not 
now. 
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Senator McCarry. About four or five. Now, you say the bed 
was different ? 

Mr. Evans. Yes, sir. 

Senator McCarruy. From the bed t in the close confinement ? 

Mr. Evans. Yes, sir. 

Senator McCarray. In what way did the bed differ? 

Mr. Evans. The bed was built up from the floor, and it had just 
an ordinary tag on it. It did not have a thick mattress that the other 
beds had. It was built up from the floor. 

Senator McCartuy. And blankets ? 

Mr. Evans. They had blankets; oh, yes. 

Senator McCarruy. Will you "describe the cell in which you had. 
close confinement ? 

Mr. Evans. A cell with close confinement had more window space.. 
Some of them came down rather low. Others were up high, but 
they had adequate space according to the German specifications, and 
there was a toilet in it, bed; and in some of them they had tables. 

Senator McCarrny. Let us get the difference. One of the differ- 
ences was there was a toilet ? 

Mr. Evans. There was a toilet in both of them. 

Senator McCartriy. There was a toilet in both of them? 

Mr. Evans. Yes, sir. 

Senator McCarrny. Now, tell us the difference between solitary 
and close. One of the differences was there was more window space?’ 

Mr. Evans. Yes, sir. 

Senator McCartuy. And you say that there might have been a table: 
also in the close confinement cells ? 

Mr. Evans. Yes, sir. 

Senator McCarriy. So there is more window space and a table.. 
What else? 

Mr. Evans. In the close confinement, inside the door there was that 
grillework of steel. You had to go in one, and then go through this. 
grillework door. 

Senator McCartuy. That is in solitary ? 

Mr. Evans. And the bed. ; 

Senator McCarruy. You are speaking of solitary ? 

Mr. Evans. Solitary; yes, sir. 

Senator McCarruy. In close confinement, there was just one door? 

Mr, Evans. One door; yes, sir. 

Senator McCarruy. And was. that a solid door? 

Mr. Evans. Yes, sir. 

Senator McCarrny, And the walls were solid also? 

Mr. Evans. Yes, sir, there was a peephole in it that you could 
look from the outside. You could not look from the inside because 
the cover was on the outside. 

Senator McCarrny. Now, let. us say T am in close confinement. 
Can I talk to my neighbors in other cells? 

Mr. Evans. Yes, sir; by talking very loud, you could hear. It is 
not soundproof. 

Senator McCarruy. You could shout to your neighbors; right? 

Mr. Evans. Yes, sir. 

Senator McCarruy. Did the guards allow this shouting? 

Mr. Evans. No, sir. 

Senator McCarruy. I see. 
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Mr. Evans. When I first went to the prison, I had the prison rules 
printed i inGerman. That was pasted in each room, and they knew 

Senator McCartuy. They knew they should not shout? 

Mr. Evans. They knew they were not to communicate in any form. 

Senator McCartuy. I am still trying to get the difference between 
close and solitary. In neither case could they talk to their neighbors; 
is that right? 

Mr. Evans. In close confinement, I believe they could, by shouting. 

Senator McCarruy. But you did not let them shout? 

Mr. Evans. No, sir. 

Senator McCartuy. So, in neither case could they communicate 
with their neighbors? 

Mr. Evans. No, sir. - 

Senator McCartuy. Colonel Ellis has testified here the reason for 
the solitary or close confinement was to keep them from communicat- 
ing so they could not be able to evolve a plan of escape or get together 
on their story. 

Mr. Evans. We discussed that at the beginning. ey having these 
rules of no communication, they could not see each other—— 

Senator McCarruy. Now, I still want to get some further differ- 
ance. The No. 1 difference is there was more window space in close 
confinement. No. 2, instead of having two doors, they only had one 
door for close confinement. Was there any other difference? 

Mr. Evans. The bed. 

Senator McCartuy. The bed, a more comfortable bed? 

Mr. Evans. That is right. 

Senator McCarruy. Because there was a larger mattress on it? 

Mr. Evans. Yes, sir. 

Senator McCarray. Any other, difference! 

Mr. Evans. None that I recall.” 

Senator McCartuy. So that then your solitary and close confine- 
ment were one and the same thing except one had more light in it, 
one had a larger mattress and one had two doors instead of one; is 
that right? 

Mr. Evans. Yes, sir. 

Senator McCartuy. Now, haw long did you keep men in close 
confinement ? 

Mr. Evans. Not to exceed 7 days. 

Senator McCartry. Not to excsed 7 days? 

Mr. Evans. Usually much less. 

Senator McCartuy. Are you aware of the fact that Colonel Ellis. 
testified that they were kept in close confinement until they confessed ? 
After they confessed, then they were allowed to go up and mingle 
with the other prisoners? 

Mr. Evans. At all times we had one or two in the room 

Senator McCarruy. Let us stick to the question. Colonel Ellis 
_ has testified—if I am wrong, I wish counsel would correct me—that 
these men were kept—I think he referred to solitary. He said they 
were kept in close confinement until they confessed, until they signed 
the confession. Is that correct? 

Mr. Evans. I do not know, sir. 

Senator McCartuy. You do not know? 

Mr. Evans. As I interpret it, they were kept in close confinement 
at all times that I was there. 
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Senator McCarruy. Now, you said they were never kept in close 
confinement more than 7 days. Now, you say they were kept in close 
confinement at all times that you were there. Which is correct? 

Mr. Evans. They were not kept‘in solitary. 

Senator McCarruy. Let us get back to close confinement. How 
long were those men kept in close confinement; that is, in a cell alone 
where they could not communicate with anyone else? 

Mr. Evans. They were not kept—— 

Senator McCarruy. I am not telling you you did something wrong. 
I just want to get the information. , 

Mr. Evans, They were grouped around. . Some of them had two 
men in the cells. 

Senator McCarruy. Let us take it where there is one man in the 
cell. Let us take some one individual where there is one man in a cell. 
How long was he kept in close confinement ? 

In other words, is Colonel Ellis correct when he says they were 
kept in close confinement until they signed a confession, and then 
they were released from close confinement? Is that correct or not? 

Mr. Evans. I do not know, sir. 

Senator McCarruy. You do not; but, as far as you know, some 
men were kept in close confinement as long as you were there? 

Mr. Evans. Well, I do not know for sure of that. 

Senator McCarrny. You inspected them every day? 

Mr. Evans. Because some of the rooms had two men in them. 

Senator McCarruy. Let me ask you this question: Did you gu 
around personally and inspect the 350 Malmedy cells every week, as I 
believe you testified ? 

Mr. Evans. I got around about once a week. 

Senator McCarruy. Then, did you find the same men in close con- 
finement in No. 2, No. 8, No. 4, No.5? I just want to get the facts. 

Mr. Evans. I did not check that. I just checked them for cleanli- 
ness; for their appearance. 

Senator McCarruy. Now, can you tell us at this time—if you do 
not know, all right—whether or not any of the individuals were kept 
in close confinement during all the time you were there. Do you 
know ? 

Mr. Evans. I do not know, sir. 

‘Senator McCarruyr. You do not know? 

Mr. Evans. T do not know. 

Senator McCarruy. Now, will you describe the death cells, what are 
referred to as the death cells?) Are those the same as the solitary 
confinement, cells? , 

Mr. Evans. I suppose so. 

Senator McCarrry. Do you know? 

Mr. Evans. I do not know. There was one what we called the dun- 
geon. As far as I know it was never used. That was in the basement 
of this big cell block. It was completely closed off it could be sealed up. 

Senator McCarrny. As far as you know, that was not used? 

Mr. Evans. That was never used. 

Senator McCarruy. Now, the witnesses, as I recall, agree there 
were certain cells referred to as death cells; do you know about those 
cells? 

Mr. Evans. No, sir; except the ones that I have described to you 
as solitary-confinement cells. 
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Senator McCarruy. Did you ever hear any cells referred to as 
death cells? 

Mr. Evans. I do not know. I might have. 

Senator McCarry. You do not know? 

Mr. Evans. I do not remember the particular term “death cell.” 

Senator McCartuy. Now, can you tell me whether or not certain 
of these cells, either the solitary- or close-confinement cells, actually 
did not have blankets for a short period of time? 

Mr. Evans. If they did, I did not know about it. 

Senator McCartuy. Well, what is your thought on the matter? 

_ Mr, Evans. I think they had plenty of blankets. We had plenty 
for the prison, and I think they at all times had plenty of blankets. 
Senator McCartuy. In other v wor rds, you say if they did not, you 

did not know about it? 

Mr. Evans. Yes, sir. 

Senator McCarruy. In other needs: you do not claim you got 
around and that you would personally know that they had blankets? 

Mr. Evans. Well, it might be that a man one night was cold. If 
he asked for another blanket, he was given it. 

Senator McCartuy. Do you know that of your own information? 

Mr. Evans. I do not know of any particular incident. 

Senator McCarruy. You do not know of any incident where that. 
happened ? 

Mr. Evans. I do not know of any facident: 

Senator McCarruy. Do not tell us things unless you know. The 
question is: Do you know whether some of the cells were deprived 
of blankets? 

Mr. Evans. No. 

Senator McCarruy. You do not Imow# 

Mr. Evans. I do not know. 

Senator McCarruy. You do not — whether they were or not; is 
that right? 

Mr. Evans. Yes, sir. 

Senator McCarruy. In other words, you cannot pass on that? 

Mr. Evans. I cannot swear to it. 

Senator McCartuy. I am going to read to you from the Raymond. 
report, if I may: 

The Board does find that certain cells did not have blankets for a short period 
of time. 

That is page 4. Is that correct do you know ? 

Mr. Evans. I do not know. 

Senator McCarrry. You do not know.’ All right. Now, did you 
witness any of the mock trials? 

Mr. Evans. No, sir. 

Senator McCartuy. You knew taey were going on? Did you know 
that they were having mock trials? 

Mr. Evans. I had heard that they did have some mock trials. 

Senator McCartuy. What had.you heard about the mock trials? 

Senator Barpwin. Senator, is that really germane to this whole 
situation ? 

Senator McCarrny. I think it is very germane. Here is a witness, 
Mr. Chairman, who has stated he heard not even the slightest rumor 
of any mistreatment, and it develops that during the time he was there 
the Army ordered, and there was conducted, an investigation into the 
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alleged brutalities, and here is a man who is in charge, who said he 
inspected the cells every week and he never even heard of that investi- 
gation, never even knew there was-any investigation going on. It 
seems extremely unusual. 

He tells us that he was 

Senator Barpwin. Well, go ahead. I will save time, I think, by 
letting him answer. Go ahead, Senator. 

Senator McCarruy. He tells us that he knows nothing about bread- 
and-water rations, despite the fact that the major who is in charge 
‘does admit all men were on bread and water for, he says, about 1 day; 
the other witness says 6 or 7 days. I would like to find out just what 
this witness does know. 

Now, Mr. Evans, will you answer now the question that I was ask- 
ing: What had you heard about the mock trials? 

Mr. Evans. I had heard that they had had some mock trials. 

Senator McCarriy. Did you hear how they were conducted ? 

Mr. Evans. No, sir. 

Senator McCartuy. You did not hear anything about how they 
were conducted ? 

Mr. Evans. No, sir. 

Senator McCartuy. Did you see the room in which the mock trials 
were held? 

Mr. Evans. I saw some rooms that were fixed up for either that or 
something else. 

Senator McCarruy. How many rooms were fixed up for mock trials 
or something else? 

Mr. Evans. Oh, I remember one. 

Senator McCarruy. Will you describe that one room? 

Mr. Evans. It was a room fixed up with a good deal of black in it 
and a crucifix. ; 

Senator McCarruy. What was in it by way of furniture? 

Mr. Evans. I do not know. 

Senator McCarruy. Youdonotremember. Do you recall how large 
that cell was? 

Mr. Evans. No, sir. 

Senator McCartry. Do you recall how many cells were fixed up? 

Mr. Evans. No, sir. ; 

Senator McCartrry. Do you recall any of the interrogation cells? 

Mr. Evans. Yes, sir. : 

Senator McCarrtuy. How many interrogation cells were there? 

Mr. Evans. I could not tell the exact number. They used a sepa- 
rate wing there. . 

Senator McCarruy. But, roughly, what did the interrogation cells 
look like? 

Mr. Evans. They Jooked just like the other cells, except they had 
tables and chairs. 

Senator McCarty. Now, do you know whether your guards 
brought the prisoners directly to the interrogation cell or not? 

Mr. Evans. No, they brought them to the area, to the investigating 
team’s area. 

Senator McCarruy. And you say that the guards on duty did not 
do that, but your own special personnel for that purpose did that? 

Mr. Evans. That is right. 
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Senator McCartuy. In Major Fanton’s testimony he says, referring 
+o the Malmedy prisoners: “They were closely guarded by American 
Army personnel assigned to the Six Hundred and Thirtieth Tank 
Destroyer Battalion which was the unit responsible for the security 
of the prison.” ; 

_ Am I correct that Major Fanton was mistaken, that the guarding 
was largely done by Polish boys brought in? 

Mr. Evans. The guarding was done until the Polish came in, due 
to a shortage of American personnel, about the middle of March until 
they left. 

Senator McCartuy. And then the guarding was not done by Army 
personnel? It was done by Polish personnel? 

Mr. Evans. From March on, it was done by Polish personnel. 

Senator McCarruy. Getting back to the mock trials, I gather you 
did not know the mock trials were being conducted ? 

Mr. Evans. Well, I had heard they were. I never witnessed any. 

Senator McCarruy. You did not know anything much about any of 
them at all? 

‘Mr. Evans. No, sir. 

Senator McCarruy. So, you cannot say, obviously, whether they 
were properly or improperly conducted. 

Mr. Evans. No, sir. 

Senator McCarruy. You do not claim to know what was going on 
in those cells where they had mock trials? 

Mr. Evans. No, sir, I never witnessed those. All I did know was by 
hearsay. ; 

Sonntoy McCarruy. And you did not attend any of the interroga- 
tions? 

Mr. Evans. I have been in rooms when they were interrogating 
them, but just for a few minutes, because I did not think it was particu- 
larly my business. I had other duties to perform. 

Sere McCartruy. And how many of the interrogations did you 
attend? . ne 

Mr. Evans. Oh, I would say about a dozen; just listen in for a few 
minutes, but they went so fast in German that I could not understand 
it, so it meant nothing to me, * 

Senator McCarruy. Mr. Chairman, may I ask whether the com- 
mittee plans upon bringing the doctors who were present in the prison 
so we can get to the bottom of.this question of who treated the broken 
teeth, if any? ’ 

Senator Batpwin. Well, I think I will say to-the Senator that it is 
the intention of the chairman—and I think the other two members of 
the committee will probbaly concur with me—that we will go into 
the medical side of this thing in as great detail as we can possibly get 
available evidence. ae 

Mr. Cuamerrs. I might say, Mr. Chairman, that we have already 
been in contact with two of the doctors who were there the. majority 
of the time. We have not yet established contact with the third who 
was there. We have gotten in touch with several of the enlisted 
medical personnel, and they will be called as witnesses. 

. Senator McCartuy. Have you been in touch with Dr. Knorr? Is 
he still living? 

Mr. Cuampers. Dr. Knorr, according to the- information I now 
have, is confined in a hospital in Germany as a mental case, but it is 
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our intention before we conclude the testimony to get some type of 
evidence, the best evidence we can get, concerning Dr. Knorr and his. 
affidavits. 

Mr. Chairman, I have one further question I would like to ask the. 
witness. 

Senator Barpwin. You go ahead. I have a question I would like 
to ask, too. Are you all through, Senator? 

Senator McCartuy. No. Then, let me ask you this one further 
question: In view of the fact that you did not know about these mock 
trials, did not know how many went on, did not know what happened: 
at the mock trials; in view of the fact that the Army conducted an in- 
vestigation into the alleged brutalities while you were present, you. 
did not know anything about that investigation that they were con- 
ducting, I assume that you do not claim that you can tell us whether 
or not there were brutal methods used in these interrogation cells? 

Mr. Evans. I could not tell you about the interrogation cell. I was. 
there too little a time. 

Senator McCarrmy. That is all, Mr. Chairman. 

Mr. Cuampers. Mr. Evans, I have two questions, one concerning the: 
investigation by the Army: You stayed at Schwabisch Hall, as I 
understand it, up until the time you came back to the States, sometime: 
in May ? 

Mr. Evans. Yes, sir. 

Mr. Cuampers. I believe Senator McCarthy—and this is subject to- 
verification when we get Colonel Carpenter here—that the facts will 
show that Colonel Carpenter’s investigation was made after the pris- 
oners had gone to Dachau—from the prisoners themselves—and I do 
not believe that he ever went to Schwabisch Hall, but that is a matter 
for the record to develop. 

One other question: Have you been, during the past year or so, con- 
tacted by anycne from Germany concerning this case and perhaps: 
given information concerning it? 

Mr. Evans. I do not know about this case. About a year ago—it 
could be 8 months or 4 months one way or the other, or longer—I 
received a cable from Karl Debitsch. 

Mr. Cuampers. And who was Karld Dabitsch? 

Mr. Evans. Karl Debitsch was an attorney at that time in the prison. 
He was what we referred to as the “Lagerfuehrer.” He was the senior 
internee. He asked that I get in touch with some attorney in Atlanta. 
That is all it said. I do not remember the exact wording, and I do not 
remember what I did with the cablegram, but I tried to contact this 
particular person in Atlanta by telephone. 

Senator McCartuy. Was it Colonel Everett? 

Mr. Evans. I do not know, sir. I cannot recall the name. I was 
not familiar with the name. I attempted to communicate with him. 
Well, I called, but I could not locate him in Atlanta. 

Mr. Cuampers. As I understand it, the contact did come from Ger- 
many from Debitsch to you, asking you to contact an American 
attorney ? 

Mr. Evans. Yes, sir. 

a Cuampers. And you were never able to establish contact, with 
im? 
Mr. Evans. No, sir. 
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Mr. Cuamuers. However, did anyone else approach you within 
the United States, or has anybody come to you for information on 
this case? ; 

Mr. Evans. Colonel Ellis wrote me about a month ago. That was 
the first that I knew of this particular Malmedy case. 

Mr. Cuamerrs. Thank you. 

Senator McCartuy. When did you prepare your statement ? 

Mr. Evans. The 18th day of April. 

. Senator McCarruy. You are a good friend of Colonel Ellis, T 
assume ? 

Mr. Evans. Yes, sir; I am. 

Senator McCartuy. A: good personal friend? ° 

Mr. Evans. Well, just as a fellow officer; not special. 

Senator McCarruy. In answer to Colonel Chambers’ question, if 
there is no objection, I would like to ask you what Colonel Ellis con- 
tacted you about ? : 

Mr. Evans. He asked me what I knew about this case and to prepare 
a statement. of the facts. 

Senator McCartry. How did he contact you, by telephone, by wire? 
' Mr. Evans. By letter, 

Senator McCarruy. Do you have any objection to our seeing the 
letter? , 

’ Mr. Evans. There is no objection on my part, if Colonel Ellis—— 

Senator McCartuy. I do not want to ask for it, if Colonel Ellis has 
any objection. 

Colonel Exx1s. No, sir; I wold be very happy to have you see the 
letter or any communication I have written to anybody. 

Mr. Evans. It is dated the 29th of March. 

.. Senator McCartruy. Mr. Chairman, I am inclined to think this 
should be put in the record. It is essentially an honest, very friendly 
letter. I think there is one phrase here that is significant in view of 
the major’s affidavits. : 

After listing the things that should be covered, the major certainly 
does not ask him to tell any lies or anything of the kind. He says: 


In other words cover everything that you might conceive of that would help 
refute these false and malicious allegations. 


If the colonel wants the entire letter entered, if the chairman does 
not object —— 

Senator Barpwin. Do you want it:in? 

Senator McCartuy. The only part I want in is this phrase that I 
read. I think the whole thing should be put in. 

Senator Barpwin. All right; it will be made a part of the record. 

(The letter referred to is as follows:) 


HEADQUARTERS, SIXTH ARMY, 

= Presidio of San Francisco, Oalif., March 29, 1949. 

Mr. Joun T. Evans, o 

Orystal City, Tea. 

Dear Masor Evans: You will probably be surprised to hear from me inasmuch 

as I only knew you for a short time and it has now been close onto 8 years since 

last our paths crossed. In any event, by way of introduction, I am Lt. Col. 

Burton F. Ellis, who was in charge of the investigation at Schwabisch Hall 

of the Malmedy massacre. Noble Johnson gave me your address and J am writ- 

ing you for your assistance in helping clear the characters and reputations of my 
subordinates and the Army with respect to their conduct in this case. 
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I presume that you have read some of the press releases concerning the various: 
investigations conducted concerning the investigation and trial of the Malmedy 
massacre. I doubt if you knew the defense counsel, former Col. Willis Everett, 
of Atlanta, Ga., as he was only at Schwabisch Hall on one occasion. In any 
event Everett is still very active in the defense of these murderers and is des- 
perately trying to do something for them, even at the expense of the characters: 
of those of us who tried and investigated the case, 

Everett and a Judge Van Roden, a member of the Sika peor Commission, 
which purportedly investigated the case in Hurope last summer, have alleged 
that the invest....tors did just about everything a human could conceive of doing 
to another in orver to get confessions from the prisoners we had at Schwabisch 
Hall. 

They accused us of punching the prisoners in the face with brass knuckles,. 
beating them with rubber hoses, knocking their teeth out, breaking arms and 
jaws, solitary confinement (as distinguished from ‘close confinement), posturing’ 
as priests, withdrawal of blankets in winter, lack of heat, very limited rations,. 
spiritual deprivation, etc., and I quote from a published statement of theirs: 

““All but two of the Germans, in the 139 cases we investigated, had been kicked 
in the testicles beyond repair. This was standard operating procedure with 
American investigators.” 

The Army has had two investigations, neither complete, and the Senate is 
now going to have another which promises to be a complete and thorough one. 
I hope it will give all of the boys on the investigation team a chance to be heard, 
Something that has not happened heretofore. 

Noble Johnson is preparing an affidavit refuting all of these allegations and: 
Major Fanton, Captain Shumacker, Lieutenant Perl, Harry Thon, Moe Elowitz,. 
and myself have all prepared lengthy affidavits as to our participation in the 
investigation and denials of all the false allegations made by Everett and Van 
Roden. Would you please likewise prepare an affidavit in as many copies as. 
possible of what you know that took place at Schwabisch Hall? Would you siart 
your affidavit out by stating your then grade, organization, and position; then. 
follow up with the period you were there with as much exactness as possible; 
your duties in connection with the prison and the Malmedy prisoners in par- 
ticular; when the Malmedy prisoners first arrived (early December 1945) ; what’ 
control your organization had over the Malmedy prisoners; whether the war 
erimes investigating team ever starved or caused any prisoners to be starved,. 
placed on bread and water, withdrew any blankets, turned off heat; what the 
prisoners’ ration was ; a comparison between their ration and the German civilian 
ration; whether you ever witnessed or heard of any of the brutalities that have: 
been alleged to have occurred; whether you or any of the other administrative 
personnel were ever interfered with or prevented from performing your duties. 
by the war crimes investigation team; what you know about the medical and. 
dental care provided for the Malmedy prisoners; whether you ever saw any of 
the prisoners who appeared to have been beaten up or injured in any way; how 
often you saw or inspected the prisoners; whether you were ever prevented from 
seeing any of the prisoners; whether you ever saw any misconduct by any inves- 
tigators during the course of their interrogations. In other words, cover every- 
thing that you might conceive of that would help refute these false and malicious. 
allegations. 

A German dentist in the prison at Schwabisch Hall is alleged to have made a 
statement that he treated 15-20 prisoners for mouth and jaw wounds. State 
what you know about him. That is, was he 8. 8., Nazi, security suspect, party 
member, and an internee and whether or not you know if he ever saw and treated 
any of the Malmedy prisoners and, if so, for what purpose and under what 
conditions. 

I know this sounds like a big task, but it is very, very important to all of us 
who have been accused of astrocities comparable, if not worse, than any the 
Germans ever committed, If you will do this, it will be sincerely appreciated by 
not only me but by all the boys with whom you worked at Schwabisch Hall. 

May I add that it is important that I receive your affidavit as soon as possible. 
If you have the address of Captain Evans, I would be most appreciative to 
receive it. 
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One last. thing. Has anyone else contacted you regarding your knowledge of 
the proceedings at Schwabisch Hall? 
I'll be looking forward to hearing from you. 


Sincerely, 
Burton F, EL.xis, 


Lieutenant Colonel, JAGC. 


- Senator Barpwin. Now, Senator Kefauver is here. He is another 
member of this committee, and he has kindly consented to come over 
and act as chairman while you continue with the examination of 
Major Fanton. Captain, would you just step down? 

Mr. Campers. Are you through with the captain? 

Senator Barpwin. There may be one or two other questions. 

Senator McCartuy. Mr. Chairman, I would like to ask a personal 
favor of the Chair, if I may, having nothing to do with the facts of 
the case. 

I have been having a sinus punctured and drained every day. I 
have got to report into Bethesda again tomorrow, and I would ver, 
much appreciate it if we could adjourn at 12 this noon over the Vek 
end, so I could try and clear up this condition if possible. That will, 
of course, mean that Major Fanton will have to come back. I think 
he will have to come back anyway, because I do want to spend a great. 
deal of time with Major Fanton. 

I think he is the most important witness in this case. I think we 
should be able to get considerable from him. After we get through 
with Major Fanton I think we will have a fairly good picture as to 
whether these claims made by the Van Roden committee, the Simpson 
committee, are true or false. I want to spend a great number of hours. 
with Major Fanton. 

Senator Batpwin. Well, of course, we have got witnesses here from 
a long distance. Major Fanton has come down from Connecticut. On 
the other hand, when a Senator asks, because of his health, for this 
consideration, I certainly do not feel disposed to object to it. 

Senator McCarruy. As I say, I personally appreciate it an awful 
lot. I just do not feel that I can sit all day and do justice to the Army 
or the American public or these men who are about to hang with this. 
thing bothering me as much as it does. I am sure, over the week end, 
I can get it cleared up. 

Senator Batpwin. I think it would be better then perhaps if we. 
finished up with the captain from Texas. 

Senator McCarruy. I am through with the captain from Texas. 

Mr. Cuampers. We have two other witnesses, then, sir, from out 
ne town. They are both security people. I believe they will go pretty . 

ast. ; 

Senator McCartuy. Who are they ? - 

Mr. Cuampers. Jack Owens, assistant to the officer in charge of: 
prison personnel; and William T. Fitzgerald, who was one of the 

_ security officers charged with guarding prisoners. _ 

Senator McCarruy. I have no objection to putting them on. Whe. 
is Fitzgerald? : : 

Mr. Cuamprrs. He was.one of the security officers charged with 
guarding prisoners. I would think we would complete in a matter- 
of an hour or so. He was one of the security officers. 
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Senator McCarruy. Owens, you say, was the assistant—— 

Mr. Cuameers. To the officer in charge. 

Senator McCarrny. To the man who just testified? 

Mr. Cuameers. I think that is correct. I have not talked to either 
of them. : 

Senator Batpwin. There is just one other question that I wanted to 
ask the captain. 

Mr. Evans. Yes, sir. 

Senator Batpwin. You were asked by Senator McCarthy some 
questions with reference to whether you knew there was an investiga- 
tion going on. You said that there were occasional inspections made 
by, I assume, out-of-town personnel; is that correct? 

Mr. Evans. Yes, sir. 

Senator Batpwin. That is, personnel who were not permanently 
attached to Schwabisch Hall? 

Mr. Evans. Yes, sir. 

Senator Barpwin. How often did that happen ? 

Mr. Evans. I suppose about once a month. 

Senator Batpwin. Where they came from or what their object 
was, you did not know ? ; 

Mr. Evans. No, sir; some came from the Seventh Army Head- 
quarters in Heidelberg, and some came from our headquarters, our 
next higher headquarters at Ludwigsburg, Germany. 

Senator Batowrin. All right, I think that is all. 

Mr. CuamBers. Mr. Chairman, may I ask one more question ? 

Senator Batpwin. Yes. 

Mr. Cuamepnrrs. We had in testimony, again from Mr. Bailey, a 
reference to a prisoner being brought in to a mock trial with a robe 
on him, a hood over his head, and with a rope around his neck. His 
description was rather complete and graphic. Now, you have testified 
that your guards were charged or your prison staff, I believe you said, 
was charged with moving the prisoners from cells back and forth 
from interrogations and what not. Would you be in a position to 
know anything about circumstances of that kind? 

Mr. Evans. I do not know anything about that; no, sir. 

Mr. Cuampers. Would you have been in a position to have known? 

Mr. Evans. I think it would have been reported to me, 

Mr. Cuampers. And was it ever reported to you that the guards 
used a rope to lead the prisoners in or had it around their necks? 

. Mr. Evans. No, sir. 

Mr. Cuamprrs. What is this robe report? Do you have anything to 
put on the prisoners to take them around ? 

Mr, Evans. No, sir; it is a hood, a black hood. 

Senator McCarruy. Just so this is clear, your guards turned them 
over to the interrogation guards, I understand. 

Mr. Evans, At their area; yes, sir. 

Senator McCarruy. If a robe was put on, it was after the interroga- 
tion team took over and their guards took charge, so you would not 
know about that. 

Mr. Evans. I do not know anything about it. 

Mr. Cuamsrrs. Did they have separate guards? 

Mr. Evans. No. We turned them over to the group. They had no 
guards there; it was their personnel. 

Mr. CHamrers, Interrogation team personnel ? 
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Mr. Evans. Yes, sir. 

Mr. Cuampers. Which consisted of interrogators, interpreters, and 
some typists and stenographers ? 
Mr. Evans. Yes, sir. 

Mr. Cuampers. It was your responsibility to take them to the inter- 
rogators, leave them and pick them up when they were through with . 
them; is that right? 
Mr. Evans. Yes, sir. 

Senator McCarruy. Let us see if I have this straight. I do not 
know as it is very important. You took them to a large cell, the 
interrogators picked them up at that cell and took them to their in- 
terrogation cell; is that right? 

Mr. Evans. We took them to anareathere. It wasa large hall, kind 
of a triangular shape, a large area. 

‘Senator McCarry. Then, the interrogators’ guards, call them what 
von may, the interrogation team, picked them up in that large hall? 

Mr. Evans. Yes, sir. 

Senator McCartuy. They took them out of your charge? 

They took them over to your room. Is that right? 

Mr. Evans. Yes, sir. . 

Senator McCartiy. And your guards did not follow them from the 
hall over to the interrogation room? — — 

Mr. Evans. Unless they were asked to. 

Senator McCartiiy. I see. Then, you were in no position to know 
anything about whether robes were put on, whether they were led 
with a rope or how they were led from there? 

Mr. Evans. No, sir; I did not. 

Senator McCarrny. Did you know this man Steiner? 

Mr. Evans. What did he do? 

Senator McCarruy. Did you know a man by the name of Steiner? 
He was one of the interrogation team. I will refresh your memory. 
I might be asking you something that you cannot answer. 

Mr. Fanton testified that Steiner was on the interrogation team 
but that he had to let him go. He referred yesterday on the stand to 
shouts or an order or something that he gave to the prisoners as he 
was leading them to the hall. It is not quite clear to me yet what he 
had in mind. . In any event, Steiner was one of the interrogation team. 
Did you know him? 

Mr. Evans. I cannot recall him, 

Senator McCarruy. Did you know any of the interrogation team? 

Mr. Evans. Yes, sir; I did. 

Senator McCarruy. Will you name the ones that you knew, if you 
can? 
Mr. Evans. There was Major Fanton, there was Captain Shu- 
macker, there was Lieutenant Perl, there wasa Mr. Thon. That is all 
T can recall now. 

Senator McCartuy. At the time Steiner was discharged, did you 
have any information as to why he was discharged? 

Mr. Evans. No, sir. 

Senator McCartuy. Did you hear any reports to the effect that 
Steiner had bragged that he had put a hangman’s noose around these 
prisoners’ Hecke led them up several flights of stairs, told them they 
were on the gallows, pulled the rope across. 
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Mr. Evans. I did not hear anything about that. 

Senator MoCarruy. In other words, you did not hear anything 
about brutalities, anything that was wrong at all? 

Mr. Evans. No, sir. 

Senator McCarrny. Were you in charge when the defense counsel 
took over, or were the prisoners still at Schwabisch Hall ? 

Mr. Evans. I do not remember. 

Senator McCartuy. Do you recall when the defense counsel were 
appointed ? 

Mr. Evans. No, sir; I cannot recall that. 
es McCartuy. When did the Malmedy men leave Schwabisch 

a 

Mr. Evans. They must have left about the early part of April. 
somewhere about that time. 

Senator McCartuy. Then, am I correct that the first time you ever 
heard of any claims of brutality, beatings, mock hangings, mock trials, 
was when this hearing started, or I assume when Colonel Ellis wrote 
you this letter ? 

Mr. Evans. Yes, six. 

Senator McCarruy. That is the first you heard about it? 

Mr. Evans. Yes, sir. 

Senator McCarruy. You had not heard any such claims before that ? 

Mr. Evans. No, sir. 

Senator McCarrny. You do not recall whether you were supposed 
to contact Colonel Everett, or whom it was, in Atlanta, Ga.? 

Mr, Evans. I do not remember the name. 

Senator McCartay. Do you know why you were supposed to con- 
tact him? 

Mr. Evans. No, sir; the cablegram did not say. 

Senator McCarrny. It just asked you to contact him? 

“My. Evans. Yes. 

Senator McCarruy. Thank you a lot. 

Mr. Evans. Is that all, sir? 

Mr. Cuampers. That is all, Captain. Thank you very much. 

I think it ought to appear in the record here, reading from the 
Raymond and Harbaugh report with reference to this question of 
investigation before the trial. In paragraph 27 of that report there 
appears the following: 

Bearing on the likelihood of there having been physical mistreatment, it is. 
noted that the deputy judge advocate for war crimes ordered an investigation of 
similar allegations in April 1946 before the trials started at a time when all con- 
cerned were available. Both Colonel Nickelwait and Lieutenant Colonel Ellis 
state that the investigating officer reported that he could find no evidence war- 
ranting the conclusion that allegation of improper action such as the use of vio- 
lence or the threat of violence were true. A similar report was rendered by the 
chief prosecutor after inquiry of his staff. 

It furthermore appears that four of the defendants admitted to the investi- 
gating officer that their accusations of violence and beatings were only made to 
get out from under their confessions and were not true, and this was admitted 
at the time by the chief counsel of the defense. 


I put that at this particular place in the record because it has a 
bearing upon the question of how much the captain, who just testified, 
might have known concerning the so-called investigation prior to 
the trial. 

Mr. Jack Owens. 

Senator Batpwin. Mr. Owens hold up your right hand. 


Do you solemnly swear that the test imony you shall pive iia the 
matter now in question shall be the truth, the whole truth, and noth- 
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ing but the truth to the best of your knowledge and belief, so help 
you God? 

Mr. Owens. I do. 

Senator Batpwin. Will you sit down, sir? 

Mr. Owens. Thank you. 

Senator Batpwiy. What i is your full name and address? 

Senator McCarruy. Mr. Chairman, I would like to say in connec! 
tion with what was read into the record. oy 

Senator Batowin. Could we get his name and address? 

Mr. Owrns. Jack A. Owens, Maybeury, W. Va. ve 

Senator McCartuy. Mr. Chairman, I would like to say in connec- 
tion with what the chairman has just read concerning Colonel Ellis: 
that, while we have received a great amount of mail—I should not 
say a great amount, at least’a half dozen letters—from men who were 
connected with the investigative staff, complaining of the treatment 
that the defendants have gotten, as a whole most of them were, the 
writers seemed to feel, rather kindly toward Colonel Ellis. ‘They did 
did not accuse him of'any personal wrongdoing. In fact, two of the 
letters which I have did complain very bitterly about the type of 
treatment these defendants got, but they went on to say that they 
thought it was not Ellis’ fault. They did not think he knew about 
this. I think, in fairness to Colonel. Ellis, perhaps, those letters should 
be put in the record. 

enator Barpwin. Well, I will say to the Senator that I will be 
glad to have him present here any letters that he has. 

If he has letters complaining about the way in which this trial was 
conducted—— 

Senator McCarrux. I hope to call as witnesses all those people who 
have written us. Some of them I think will be very valuable witnesses. 

Senator Batpwin, Of course, when we get down to the final analysis 
of this thing, it is what people actually saw themselves that really 
counts. 

. Senator McCarruy. I question that, Mr. Chairman. I think that 
we will get very little from what people actually saw because, when, 
let us say, Perl—he is alleged as one of the prime offenders—is in a 
cell, if he did the things claimed, he did not have witnesses. It is 
like proving an adultery case in court. You do not do it by witnesses, 
because you do not call in witnesses when you are guilty of certain 
crimes. 

You have got to prove it entirely by inference, by hearsay, by cir- 
cumstantial evidence, by all the ‘surrounding facts. That is one of 
the unfortunate things. I do not believe this committee will have any 
unbiased witnesses. > 

Senator Barowin. What I meant, Senator, was that evidence of 
physical abuse such as broken jaws, black eyes, and. things of that 
kind, of course, are perfectly apparent, and the claim as to how they 
' were ’ made, of course, might well be disputed. One man might well, 
say one thing and one man might say the other. That is what I had 
in mind when I said we want to get as near the physical facts, the 
actual facts, as we possibly can. 

Senator McCarruy. I merely mentioned during this interrogation 
I noticed that the staff questioned the witnesses as to what they saw, 
whether they saw these beatings. As I say, the only people who saw. 
them, of course; is the alleged wrongdoer and the man who is about 
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to be punished, both of them very, very prejudiced witnesses. There 
is no question about that, and I do not think we will get any of the 
prosecution staff to freely admit that they beat up any of these wit- 
nesses. I do not think, if we interrogate any of the Germans who 
are about to hang, we can expect to get unbiased testimony from them. 
We will just have to get all the surrounding facts and circumstances. 
I am convinced before we are through, Mr. Charmnan, we will have a 
very good picture without eyewitnesses. , 
Senator Bazpwin. All right, sir. Do you want to question this 
witness, Colonel. You have talked with him, I assume. 
- Mr. Cuampers. Not except to find out what his name was, when 
he came in, sir. a 


TESTIMONY OF JACK A. OWENS, MAYBEURY, W. VA. 


Mr. Cuampers. Will you tell us, Mr. Owens, what your position 
was with the prosecution staff? Ooogt 

Mr. Owens. Prosecution staff? - 

Mr. Cuameprrs. With the prison staff at Schwabisch Hall. 

. Mr. Owens. My job was supply officer. The responsibilities: I had 

to see that food, clothing, coal were brought in. I had the additional 
duty of recreational officer for the civilian prisoners—not for the 
Malmedy prisoners. | - 

Mr. Cuamsers. How long were you at Schwabisch Hall? 
- Mr-e Owens. Our--company—I was in C Company, Six Hundred 
Thirtieth Tank Destroyer Battalion. I was ordered to go up to 
Schwabisch Hall in December. I do not know the exact date; some 
time during December; and I remained there at the prison until the 
time that they started back to thé United States. During that time 
the Six Hundred Thirtieth Tank Destroyer Battalion, I had charge 
of the prison up until some time in February when they went home. 

After that the Fifty-eighth Armored Field Artillery Battalion took 
over. Captain Evans and myself were transferred to,the Fifty-eighth 
Field Artillery Battalion. We were familiar with the prison and the 
work there. . a 

Then later on there was a chemical battalion took over from the 
Fifty-eighth, and they were-in charge when we left. I left May 10, 
19/6. é 

Mr. Cuampers. Well, did your duties as supply officer require: you 
to have any contact with the Malmedy prisoners? 

Mr. Owens. None other than what I might-have in acting as offi- 
cer of the guard. 

Mr. Cuamerrs. Well, now, as officer of the guard did you have cer- 
tain duties with the interior guard and the responsibility for the guard 
that was inside the prison blocks and guarding the prisoners ? 

Mr. Owens. Yes, sir; we were in charge of those prisoners. We 
had to go around and check each post to see that they maintained 
proper security. . . 

Mr, Cuamprrs, Do you have any knowledge of the circumstances 
that I am sure you have heard us discuss with Captain Evans here 
concerning alleged mistreatment of prisoners? 

Mr, Owens. I know of no alleged mistreatment of prisoners. 

. Mr. Cuampers. Let me see if I can phrase that a little more directly, 
because I think you know we are all very interested in getting it exact, 
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the exact facts that happened there. You were there quite a few 
months ? 

Mr. Owens. . Yes, sir. 

Mr. Cuampers. During that time did any of your boys say arias 
to you about anything that happened, or did any of the prisoners com- 
plain to you, or was there anything at all that would lead you to be- 
lieve, from which you could have drawn a conclusion, that the prosecu- 
tion staff or your own people. were pushing these boys around a little 
bit, manhandling them or stuff of that kind? 

Mr. Owrns. N 0, sir; none whatsoever. 

Mr. CuaMpers. Well, as supply officer you were responsible for 
sceing that these prisoners were supplied with food, and I presume 
clothing, blankets, and things of that type? 

Mr. Owens. Yes, sir. 

Mr. Cuzampers. Did they receive an adequate amount of food? 

Mr. Owens. Yes, sir; they did. 

- Mr. CHAMBERs. Well, now, did they get as much, for instance, as 
the other internee prisoners got? 

Mr. Owens. As well as I can remember they did, sir. 

Mr. Cuampers. Were they being: ‘fed the same rations, or was there 
any difference ? 

Mr. Owens. As far as I know it was the same ration, There might 
have been some difference. 

We, of course, had to requisition the food and get it from a supply 
dump. I forget exactly where it was. I believe it was in Heidelberg 
or somewhere, 

This requisition was signed by the prison commander, Capiata 
Evans, and turned over to me. My job was to get the trucks down, 
oe it up, and bring it back in. 

Ce aaeune! Were you also responsible for the preparation of 
ne food! 

Mr. Owens. No, sir. 

Mr. Cuampers. Merely drawing an issue of it. How about: this 
blanket situation? Were the prisoners given an adequate amount 
of Blankets) and I presume that should carry also the question of warm 
sey 


age Yes, sir; in my estimation they were given enough 
blankets and enough clothing to keep them warm. The prison was well 
reated 

Mr. Caamperrs. How was this prison heated? Was it a central 

heating proposition? 
‘ Mr. Owens. Yes, sir. It was converted during the time Captain 
Evans and I were there from a coal furnace to an oil-burning furance 
due to the fact that there was a scarcity of coal. We figured it was 
cheaper to convert the thing to burn oil, and that was done while we 
were there at the prison. 

Mr. Cuampers. Were you responsible as supply officar for the 
maintenance and upkeep of the prison at all? 

Mr. Owens. No more than—well, the responsibility was that of 
Captain Evans, and I assisted him in any way I could. 

Mr. Cuampens. Well, do you have any knowledge of windows being 
broken or windows that were stuck open so that the cells got pretty 
cold during those cold months there? 

Mr. Owens. N 0, sir, I have no knowledge of it. 


352 MALMEDY MASSACRE. INVESTIGATION 


Mr. Cuamprrs. If such a situation existed, would it have been 
called to your attention, or would you have known anything about it? 
Mr. Owens. I think I would have heard about it. My job as supply 
officer was not as much in direct contract with these Malmedy prisoners 
as was that of the prison commander. Of course, he had an executive 
officer. Mine was mainly supply job and to act as officer of the day. 

Mr. Caampers. Did you ever witness any of these mock trials? 

: Mr. Owens. Yes, sir. 

Mr. Cuamepers. Did you take part in them? 

Mr. Owens. Yes, sir; I took part in one. 

Mr. Cuamerers. Could you describe it to us?) May I ask you this 
first: Do you recall the case? 

Mr. Owens. No, sir; I did not know the prisoner; I did not know 
any of the surrounding circumstances. I was called to participate in 
this mock trial. It was carried on in German. I did not speak a 
word of German. 

- I was merely a figurehead sitting there. The trial was not com- 
pleted, as I remember. It was postponed until the next day. 

Mr. Cuampers. Were you in uniform at the time? 

Mr. Owens. Yes, sir. 

Mr. Cuampers. Were the other people participating in uniform? 

Mr. Owens. Yes, sir. 

Mr. CHampers, Well, let me ask this—you must be familiar with 
ea courts martial: Suppose you tell us what happened at the 
‘trial. 

_ Mr. Owens. As well as I can remember there was a room probably 
half as large as this coom, and it was set up with a table and chairs 
in ae T cannot remember the exact number of people who partici- 
pated in it. 

I know I was made president of the court, or whatever they call it. 
They spoke in German all the time. They told me that they would 
like for me to participate in the thing, so I said, “O. K., I will help 
out,” and I went in. 

The trial was carried on, the witness was examined, he was asked 
questions of course in German. I did not understand what they were 
asking him. = - . Se 

I did not understand his answers, and after a period I would say of 
10 minutes, the prosecution. asked that the trial be postponed until 
the next day, and I never heard any of the results after that. That 
is the only one that I ever knew about occurring, and the only one 
that I participated in. : 

Mr. Cuameers. During the trial was there someone who was acting 
as a defense counsel ? 

Mr. Owens. Yes, sir. 

Mr. Cuampers. Now was he designated as such? 

Mr. Owens. Yes, sir. During that short period of time he would 
confer with the defendant in the case. 

Mr. Cuampers. You say that he was designated as defense counsel. 
Did they say that in English or German? How do you know that he 
was the defense counsel? . 

_ Mr. Owens. I was told by one of the officers there in charge that 
this particular fellow would act as defense counsel and the other fellow 
would act as the prosecutor. 
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Mr. Caines: How did he conduct himself during the trial ? What 
did he do, the defense counsel ? 

Mr. Owens. It was so short that the defense. counsel never acted. He 
would confer with the defendant. He would give the answer, It 
was a very short thing, I would say not longer than 10 minutes. It 

‘was postponed over until the next day. é 

Myr. Coampers. Now when the prisoner was brought into the mock 
trial, how was he garbed ; how was he dressed ? 

Mr. Owens. Well, he had the regular clothing that they always 
wore, a grayish uniform. All prisoners for purposes of security were 
moved from one place to another in the prison with a black hood on. 

If there were three or four of them being moved from. one place or 
another, they were required to put their hands‘on the man’s shoulder .in 
front of them, and there always was a Sergeant Scalise or another 
fellow—I forget his name—who worked with us in the prison. They 
were responsible for moving these prisoners from the cell up to the 
interrogation section, and there the guards stayed with them and they 
always moved with these hoods on'for security purposes. 

Mr. Cuampers. Did one of your guards stay with the prisoner dur- 
ing the mock trial ? 

Mr. Owens. They were outside the door. 

Mr. Cuampers. Let me ask you this: In this particular trial was 

' there a rope used in connection with the prisoner ? 

Mr. Owens. No, sir. 

Mr. Cuamerrs. Was there any eptiates that he had been beaten 

up? Were there any marks on his face or anything of the kind? 

Mr. Owens. No, sir. 

Mr. Cuampers. And you heard nothing later as to what happened 
in that particular case? You did not have enough interest ak ask the 
interrogation staff whatever happened to prisoner so-and-so 2 

Mr. Owiws. As well as I can remember they told me the next morn- 
ing he wrote out some sort of confession that night after that trial. 
That is all the information I have on that. 

Mr. Cuamerrs. Did you witness any other interrogations? 

Mr. Owens. Occasionally we would drop into the interrogation 
rooms. Going around the prison inspecting, we might stop off. I did 
not bother with too many because they were carried on in German. 
Idid not speak German. I was not there too many ‘times. 

Mr. Cuamopers. You must have had occasion to observe the de- 
meanor of the prosecution staff as well as the prisoner. Were they 
going after him pretty hard? Tell us how they appeared while 
asking these questions, how they acted. 

Mr. Owens. Well, to me they were just asking. questions just the 
same as any prosecutor would do to try to get the answers out. I never 
saw any beating or anything like that. 

Mr. Cuampers. Did you ever see penypedy. shoved or pushed in the 


' gtomach?. 


Mr. Owen. No, sir; never did. 

Mr. Cuameers. I have no further questions. 

Senator McCarrury. I have a few. You were supply officer. Let 
‘me get your name again. 

Mr. Owens. Owens, sir; Jack A. Owens. 

Senator McCarry. And you were a captain or a a lieutenant? 
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Mr. Owens. Lieutenant. ; 

Senator McCarrtzy. Still in the reserve? 

Mr. Owens. Yes, sir. 

Senator McCarruy. You were the supply officer, I gather? 

Mr. Owens. Yes, sir. 3 

Senator McCarry. I know all of us who were in the service know 
the duties of a supply officer. It perhaps is not clear in the record to 
someone who may not have had that experience. 

A supply officer has no duty insofar as finding out how the supplies 
are used. That is not his function to determine whether or not there 
are enough supplies. He merely takes the requisition of his superior 
officer and he does the procuring, right? 

Mr. Owens. Yes, sir: 

Senator McCarrny. So that if your superior officer would say, “Get 
me a thousand blankets,” you would get the thousand blankets. 

Mr. Owens. The requisition would be made up. 

Senator McCarruy. It was not your duty to see that the men had > 
the proper number of blankets or anything like that? 

Mr. Owens. No, sir. a 

Senator McCarruy. You just got the supplies? 

Mr. Owens. Yes, sir. 

Senator McCartuy. Now you were asked a question which rather 
surprised me, and that was this: Whether or not if there were any 
broken windows in this huge prison, whether you as supply officer 
would be notified that there were some windows broken. Obviously 
you would not be notified unless your commanding officer said, “Now 
I want you to get so many new panes of glass.” Is that right? 

Mr. Owens. That is sight, sir. These civilian internees were used 
a good bit there for work around the prison. Anything that had to be 
done was done by them under the supervision of American guards. 

Senator McCartruy. Then you had the usual procedure of rotation 
so that different junior officers wauld have the title of O. D. for 24 
hours? - 

Mr. Owens. Yes, sir. 

Senator McCartiy. And as such you were theoretically in charge of 
the guard? 

Mr. Owens. Yes, sir. 

Senator McCarruy. But the sergeant of the guard was the man who 
would do all the work, write in the order and say, “Sign this, Lieuten- 
ant,” the usual procedure, the usual duties of an O. D. who knows 
nothing about the duties of the sergeant of the guard. Is that right? 

Mr. Owens. Yes, sir. 

Senator McCarruy. So that you do not feel it was your duty to go 
around and check in the various cells and see if the men were properly 
treated or anything like that? 

Mr. Owens. The prison was so situated, there was one section over 
by itself, that most of these Malmedy prisoners were kept in. There 
was a man outside of that particular building, two, maybe three. I 
do not know the exact number on the inside. 

Their job was to rove around through that prison and to check 
through these peep holes in the door. They were to be constantly 
vee around the interior of the prison. Their job was to go and 
check. , 
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Senator McCarruy. They checked ae the peep jipiee in the 
varus doors? 

Mr. Owens. That is right, sir. 

Senator McCarruy. Now on the question of food again, you were 
not the mess officer, so it was not your job to see that the men were 
properly fed. All you did was to take the requisition for so many 
cans of this, so many cans of that. You did the procuring. 

Mr. Owens. Yes, sir; and then too we did not have any special 
divided duties. Occasionally I would go in and inspect the kitchen 
for cleanliness to see how things were going, and just help out. 

- Senator McCarruy. You would not have any way of knowing how 
many days men were on bread and water, what rations they got in 
various cases? 

-Mr. Owen. No, sir; those records were kept in the prison command- 
er’s office. The executive officer would know through the war crimes 
team just what was being done as far as cutting off the food or any- 
thing like that was concerned. 

Senator McCarruyr. Roughly how many junior officers were avail- 
able to take over this duty as O. D.? In other words, how often did 
you get duty; every week, 10 days? 

Mr. Owens. As well as I can remember, once a week. Later on it 
got so we caught it much more frequently due to the fact of the shortage 
of officers. 

Senator McCarruy. This day that you were asked to come in and 
take part in oe mock trial proceeding, would you Teeallt offhand who 
‘ contacted you ? 

Mr. Owens. I would not be sure on it. J think it was Captain Shu- 
macker. It could have been one of the others. I only remember 
Lieutenant Perl, Captain Stamnes of course Major Fanton, Colonel 
Ellis, and Mr. Thon. 

Senator McCarruy. And you were in full uniform, I assume? 

Mr. Ownns. Yes, sir. 

Senator McCartur. And you were eee behind the table as the 
president of the court ? 

Mr. Owens. Yes, sir. 

; Denator McCarrry. Who were the other court members, do you 

Now ¢ : 

Mr. Owens. I cannot remember, sir. 

Senator McCarruy. But there were two men flanking you ? 

Mr. Owrns. Yes, sir. 

Senator McCarruy. Also dressed up in an Army uniform? 

‘Mr. Owns. Yes, sir. 

Senator McCarruy. Do you know if Major Fanton was one of the 
men, or Colonel Ellis, or would you know ? 

r. Owens. I would not know, sir. I cannot remember. 

Senator McCartruy. Do you know whether Colonel Ellis or Major 
‘-Fanton was in the room at the time this mock. trial was conducted ? 

Mr. Owens. That I could not say, sir. 

Senator McCartuy. This was a very brief trial. They notified you 
that they were adjourning the case until the following morning? — 

. Mr. Owens. Yes, sir. 

Senator McCarruy. Before the trial started there was a man ap- 
pointed as defense counsel ? 
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Mr. Owens. Yes, sir. 

Senator McCarruy. Do -you know who was appointed as defense 
counsel ? 

Mr. Owens. Iam positive. I believe it was Mr. 
, Senator McCarruy. If you do not know, I am not going to pin you 

own. 

Mr. Owens. J am not positive, no, sir. 

Senator McCartuy. Who do you think it was? 

Mr. Owens. Ithinkit was Mr. Thon. I could be mistaken. 

Senator McCarruy. Do you know who the prosecuting attorney was, 
the fellow who took that position ? 

Mr. Owens. I am not positive about that. 

Senator McCarry. Was the defendant sworn ? 

Mr. Owens. Yes, six; it was carried on as a court martial is car- 
ried on. 

Senator McCartuy. In other words, this defendant was, as you 
understood it, led to believe he was being tried at this time? 

Mr. Owens. Yes, sir. 

Senator McCarty. You were the president of the court. The trial 
would end and the sentence would be pronounced upon him ? 

Mr. Owens. Yes, sir. 

Senator McCarruy. But as far as what was said, you did not know 
because it was said in German? 

Mr. Owens. That is right, I cannot speak German. 

Senator McCarty. Do you know who the stenographer was? 
Mr. Owens. No, sir. In addition to the officers there at this war- 
crimes team, I did not know. 

Senator McCartuy. This was at night, was it? 

Mr. Owens. It was in the afternoon, I would say 3:80 or 4 o’clock. 

Senator McCarry. Tell me if the windows were open or if they 
were covered up with black cloth; how the room looked. 

Mr. Owens. It was just an open room—one of the larger cells which 
had been made into sort of an office, like. It was used by this interro- 
gating team. We had several of those upon this one floor that were 
turned over to this war crimes team for their use. 

‘Senator McCarruy. I believe you said a room about half as mage 
as this? 

Mr. Owzns. I would say approximately half, 

Senator McCarruy. With tables and chairs, I assume ? 

Mr. Owens. Yes, sir. 

Senator McCarruy. In other words, made to look like a court? 

Mr. Owens. Yes, sir. 

Senator McCartuy. Were there any religious articles on the table— 
crucifix, candles ? 

Mr. Owens. I do not remember seeing any of them. 

- Senator McCarruy. You would not remember that? 

Mr. Owens. No, sir. 

Senator McCartuy. Just so we have this clear in mind—I do not 

want to bore you with too much mepenuion 

Mr. Owens. It is all right. ‘ 

Senator McCarruy. I would like to have the record clear. There 
is no doubt in your mind but what the purpose of the court was to lead 
the accused to believe that he was having his trial, and no doubt in your 
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mind but what the accused thought he was represented by the defense 
counsel and he was actually being tried at that time? 

Mr. Owens. I think that is right. 

Senator McCarruy. While I do not want you to evaluate the testi. 
mony of any other witness, as that is the job of the committee, not: 
the job of the witness, I am going to read to you Major Fanton’s testi- 
mony. [Reading i] : 

There was never any defense counsel or other person who represented himself 
as such appointed for the subjects being aeUnee es through the use of this’ 
technique. 

From your actual participation, let me ask you, can we safely assume’ 
that that statement 1s untrue? 

I am not accusing the major of lying. The reason I asked whether 
he was there or not, he may not have been at these mock trials for all, 
I know, but in any event he is not giving us the correct facts when he 
says there was no defense counsel; am I correct ? 

Mr. Owens. No, sir; I would not say you are correct there because 
Major Fanton was in contact with the work all the time, and I very 
occasionally, and his testimony would be moré correct than mine. 

As well as I can remember now, I told you the facts about this par- 
ticular trial as I remember it. I know that I was made president of’ 
the court and it lasted a very short period -of time. It was convened 
until the next morning. During the night he must have signed some 
sort of a confession. 

Senator McCarruy. If you want to are your testimony, I want 
to know it. You know there was a man appointed as defense counsel ? 

Mr. Owens. I do not know that there was. As well as I can remem- 
ber now, I think that there was. I could be confused on that, but I 
know that I was the president of the court. That much I do know. 

Senator McCarruy. As president of this fake court, you could 
not very well be confused as to the facts that occurred in these 10 
minutes; could you? I do not want to heckle you, but I have got to 
get the facts straight, 

Mr. Owens. It 1s all right. We can heckle each other. 

As I said, Major Fanton would know more about this case than 
Ido. As well as I can remember now, I thought there was a defense 
counsel. I thought someone was acting as defense counsel. It was 
carried on in German, spoken so fast. 

“Senator McCarruy. You as president of the court were under the 
impression at the time that someone was acting as defense counsel? 

Mr. Owens. I thought that; yes, sir. 

Senator McCarruy. And an intelligent chap like you, thinking 
that, I assume there is no reason why the defendant did not think the 
same thing ? 

Mr. Owens. Probably he did. 

Senator McCarruy. Did he confer we ihe defense counsel? 

Mr. Owens. I cannot be positive on that. 

Senator McCarruy. You just got through telling us that he did. 

Mr. Owens. I say to the best of my knowledge, as well as I can 
remember this mock trial, that is what took place. 

Senator McCarruy. To the best. of your Henowiadae he conferred 
with defense counsel ? a 

Mr. Owens. I think that he did. 
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Senator McCarruy. Were they sitting at the same table or how. 
were they acting? In other words, was the defendant and the defense 
counsel sitting together ? 

Let: me impress this on you, if Imay. You are under oath. This 
is awfwly important. ; 

- Mr. Owens. Yes, sir; I understand that. 

Senator McCarruy. It is not ‘your function to protect anyone. 
You have told us the story. Now becausee I call attention -to testi- 
mony of another witness in the case, we do not expect you to change 
your story. We just want you to tell the truth. Unless you do that 
we cannot get to the bottom of this case, and this is the most important 
investigation, I think, that we have ever conducted. 

Mr. Owens. I understand that, and I am giving you—— 

Senator McCarrity. It.is extremely important that you forget all 
the other witnesses in the case and tell us exactly what you under- 
stand of the situation. 

Senator Barpwin. Now after that statement may I say for the 
benefit of the record—because the cold record will not disclose this 
man on the stand as he appears here today—he has been brought here 
and no one has gone over the testimony with him. He is testifying 
to a circumstance that occurred apparently nearly 3 years ago. 

Mr. Owens. That is right, sir, ~ 

Senator Batpwin. Which was, as he is describing it here, a very 
brief affair. I want to say for the benefit of the record, since you have 
impressed! upon the record the thought that possibly the witness is 
attempting to change his testimony, that this young lieutenant gives 
to the chairman of this committee the appearance of trying to tell the 
truth to the best of his knowledge, information, and belief, of a fact 
that occurred a long time ago, and an awful lot has happened since. 

_ Now here is a young American officer, and I think something ought 
to be said a little bit in his behalf. 

You are perfectly within your right, Senator, in saying what you 
said, but the cold record often discloses things when you read it that 
look a little bit hard and cruel. 

_ I get the impression that this young man has a rather hazy recollec- 
tion of this thing, but he is doing the best he can to reconstruct the 
facts as he remembers them. 

Senator McCartuy. Let us get back to this haziness of recollection 
now. I might say the young man appears to be very intelligent to 
me. 

(No response. ) 

Senator McCartuy. You are welcome. 

Tam going to ask you to tell us whether or not you knew a man 
called Steiner. 

Mr. Owens. No, sir. 

Senator McCarriry. You did not know him. You knew Perl? 

Mr. Owens. Yes, sir. 

Senator McCarruy. Was Per] in the room this day? 

Mr. Owens. I believe he was, 

Senator McCarruy. Do you know whether he was defense counsel ? 

Mr. Owens. No, sir. 

Senator McCarruy. I think you said before you thought it was 
Shumacker. 

Mr. Owrns. No, sir; I did not make that statement, 
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Senator McCarrny. You did not? 

_ Mr. Owens. No, sir. 

Senator McCarruy. Do you have any idea who the defense counsel 
was? 

Mr. Owens. No, sir. 

Senator McCarruy. Now there was a table behind at which you and 
the other two members of the court sat? 

Mr. Owens. Yes, sir. 

Senator’ McCarty, Were there any other tables in the room ? 

Mr. Owens. I do-not recollect. 

Senator McCarruy. You do not recall? 

Mr. Owens. No, sir. 

Senator McCarry. You do. not have any ‘Gin who the defense 
counsel was? » 

Mr. Owens. No, sir. a. 

Senator McCarriy. ‘Are you sure of that? 

Mr. Owens. Yes, sir. 

Senator McCarrny. You could not even guess at it? 

Mr. Owens. No, sir. 

Senator McCarruy. Is my memory playing tricks on me? Did not 
this young man testify he thought it was Shumacker ? 

Mr. Cuampers. He said possibly it was Thon. ; 

Mr. Owens. No, sir; I made the statement that I thought Cap- 
tain Shumacker was the man that asked me to participate. That is 
the statement that I made. 

Senator Batpwin. You admit, Senator, that your: Herollection might 
be hazy as to what happened just a few minutes ago? 

Senator McCarrny. Did you. ‘Say you thought Thon was defense 
counsel? _ - 

Mr. Owens. No, sir; I did not-say that. 

‘ Senator McCarruy. In other words, you do not have any idea? 

Mr. Owens. I did not make a statement as to who I thought was 
defense counsel. I said I thought they had one. 

Senator McCartay, Was he in an Army uniform, the defense 
counsel? . 

Mr. Owens. As well as I.can remember, Lieutenant Thon wore an 
‘Army uniform, being a civilian. Lieutenant Perl wore an Army 
uniform because he was a second: Heutenant. 

Senator McCartuy. What did you say about Thon wearing a 
uniform ? ee 
Mr. Owens. He wore his ‘regular uniform that all the diviliins 
wore over there with the proper markings on it. 

Senator McCartuy. Was Thon’s uniform an officer’s uniform ? 
Mr. Owens. I just remember it being just a regular O. D. uniform. 
Whether or not it was an officer, I do not know. 

Senator McCarruy. What do you mean by O. D. uniform ? 

Mr. Owens. O. D. color. 

Senator McCartuy. Any officer’s insignia on it? 

Mr. Owens. I do not remember any officer’s insignia. 

Senator McCarruy. Do you recall anyone around there ina WAAC 
uniform at this interrogation? : » 

Mr. Owens. I do not recall. 

Senator McCarruy. ‘You do not recall] that? 

Mr. Owens. No, sir. 
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Senator McCartuy. Do you recall anyone around the prison gen- 
erally in a WAAC’s uniform ? 5 
' .Mr. Owens. It seems as if sometime during the time the Malmedy 
prisoners were there, there was someone there in a WAAC uniform. 
Senator McCartuy. Did you know Mrs. Perl? 
Mr. Owens. No, sir; I did not know her. 
Senator MoCarruy. You did not know her? 
Mr. Owens. No, sir. 
Senator McCarruy. I think that is all. Thank you very much. 
Senator Barpwin. Just a question or two, Lieutenant. 
Mr. Owens. Yes, sir. 
Senator Barpwin. What, opportunity did you have to see these 
Maimedy prisoners? When did they come, if ever, under your ob- 

servation ? : ' 

Mr. Owzns. During the time that I was officer of the day I might 
occasionally look—when these prisoners were brought in they were 
sent to their cell. That night, or as soon as we possibly could, we 
would go to each cell, a couple officers and enlisted men going along 
with us, and we would search all their clothing, have them strip and 

“search them. ; 

Senator Batpwin. That was routine? 

Mr. Owens. Yes, sir; that was routine. 

Senator Batpwrin. So on those occasions you had a pretty direct 

contact with the prisoners themselves ? 

Mr. Owens. Yes, sir; on those occasions, because that was standard 
procedure. They were brought in and sent to their cells and as soon 
as we possibly could we went to each individual cell where they would 
be sent. They were stripped and searched. 

Senator Batpwin. That is when they first came there? 

Mr. Owens. Yes, sir; when they first came there. 

Senator Batpwin. Now during the time that you were officer of the 
day, did you have occasion to make routine inspections around in 
the prison ? 

. Mr. Owens Not of each individual cell; no, sir. 
Senator Barpwin. But after you were there awhile did you have 
an opportunity to see the prisoners at all? 
Mr. Owens. Only when they were being moved from one cell over 
to the interrogation section. 
Senator Batpwin. You didseethem then? .- 
Mr. Owens. I would see them then. 
ae Batpwin. Did you ever see them when they were moved 
back? : 
Mr. Owens. Yes; I saw.them going back. They went back the 
same way. 
Senator Batpwin. How frequently did that happen ? 
Mr, Owens. Oh, every day we would see some of them being moved. 
‘When the war crimes team needed them, they. would be brought over 
and, of course, had to be taken back. 7 

Senator Batpwin. Now, during the time that you personally ob- 
‘served them, Lieutenant, did you ever see upon them any signs of 
Ene abuse; black eyes or scars—evidence of anything of that 

ind? 
Mr. Owens. No, sir; I never saw anything like that. 
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Senator Batpwin. Did there ever come under your personal ob- 
servation, in what opportunity you have had for personal observation 
as you have described here, any occasion when any of them were 
slapped or kicked or punched or pushed against the wall or kneed in 
the groin or. anything of that:kind ? 

Mr. Owsns. No, sir. - 

Senator McCartuy. I did’ not understand: that question. The 
question was, did you as supply officer-—— 

Senator Batpwin. The question was not “Did you as supply officer.” 

Senator McCartuy. Obviously he did not. , 

Senator Bapwin. Can you read back the testimony to Senator 
McCarthy ? : 

Senator McCarruy. Read back the question. 

(The last question and answer were thereupon read by the reporter.) 

Senator Batpwin. This witnéss said as officer of the day he had 
occasion to make routine inspections and he often saw these prisoners 
when they were being brought in for interrogation and when they 
were being brought back. As I recall he said he saw them in small 
‘groups occasionally. 

Mr. Owens. Yes, sir. 

Senator Batpwin. I tried to develop the basis of what opportunity 
for observation he had. a 

Senator McCartuy. Are you through? 

Senator Batpwin. Yes, sir. | 

Senator McCarruy. There have been claims here that Judge Van 
Roden, for example, testified that a number of the defendants—he 
-did not know how many—were crippled from being kicked in the 
testicles. Now you obviously riever conducted any physical examina- 
tion of these men. to determine whether or not they were kicked or 
injured, I assume. Is that right? 

Mr. Owens. No, sir, I never did. 

Senator McCarry. It has been claimed here by the dentist who 
took care of them that he patched up broken teeth, in one case a broken 
jaw. Did you have any occasion to ever examine their teeth, their 
jaws, or anything like that as supply officer? 

Mr. Owens. No, sir. 

Senator McCarruy. You do not claim that you knew what went 
on in these rooms when Perl or any other member of the interrogation 
staff were interrogating these men? 

Mr. Owens. No, sir. é 

Senator McCarruy. You did not take part in the investigation ? 
Mr. Owens. No, sir. 

Senator McCarruy. The only thing you claim to have personal 
knowledge of was at the time you acted as president of the court? 

Mr. Owens. That is right, sir. 

Senator McCarruy. No further questions. 

Senator Batpwin. I-think that is all. ° 

Mr. Cuameers. That is all, sir. . 

Senator Batpwin. Thank you very much. 

Now we have one other witness that comes from Pittsburgh, Pa., 
Mr. Fitzgerald. ae ; 

Will you raise your right hand, Mr. Fitzgerald? 

Do you solemnly swear that the testimony you shall give in the 
matter now in question shall be the truth, the whole truth, and nothing 
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‘but the truth, to the best of your knowledge and belief, so help you 
‘God? 
Mr. Frrzerrarp. I do. 


TESTIMONY OF WILLIAM T. FITZGERALD 


- Senator Batpwin. Give us your full name, Mr. Fitzgerald. 

Mr. Firzceratp. William T. Fitzgerald. 

Senator Batpwin. Where do you live? 

Mr. Firzerrarp. Pittsburgh, Fa. 

Senator Batpwin. What 1s your business now ? 

Mr. Frrzceratp. Insurance business, sir. 

Senator Batpwin. Will you give us your street address? 

. Mr. Firzcrrarp. 738 Boggs Avenue. 

Senator ‘Batpwin. Now, were Ro ever at Schwabisch Hall in 
Germany ? 

Mr. Frrzcrravp. Yes, sir; I was at Schwabisch Hall in Germany. 
I believe I went there in October 1945, sir. 

Senator Batpwin. And what unit, what outfit were you attached to? 

Mr. Firzcrraup. The Six Hundred and Thirtieth Tank Destroyer 
Battalion. 

Senator Batpwin. And how long did you stay at Schwabisch Hall? 

Mr. Frrzcrratp. I stayed at Schwabisch Hall until the very latter 
part of December. 

Senator Batpwin. 1945? 

Mr. Firzcerayp. 1945; that is right, sir. 

Senator Batpwin. During that time were certain prisoners brought 
there—SS German troopers who were charged with the Malmedy 
massacre matter ? 

Mr. Frrzcrratp. That is right, sir. They were brought there to 
my recollection in the latter part of November—somewhere around the 
latter part of Thanksgiving or the early part of December. 

Senator Batpwin. What were your duties with reference to these 
prisoners ? 

Mr. Frrzcrrarp. At the time tliat the prisoners were brought to me 
and during the time in which I was there, there was another officer 
who was over me in charge of the prison. ‘Due to the fact that he was 
on leave in Switzerland practically at the time of their arrival, and 
then his 90-day furlough in the States, why, the responsibility of the 
prison fell more or less back on myself. 

Senator Batpwin. What was your rank at that time? 

Mr. Frrzceraip. First lieutenant, sir. That is as far as the admin- 
istration of the prison is concerned, the supply—well, every phase of 
it—supply and the store and housing of the prisoners, the food, every- 
thing concerning the prisoners at. that time. I had one other officer 
with me. : 

Senator Batpwin. During the time that you were there, you were 
really primarily connected with supply, were you? 

Mr. Frrzceratp. Well, every phase of the prison, sir, in the opera- 
tion of the prison itself. 

Senator Batpwin. During that time did you have opportunity to 
see these prisoners ? 

Mr. Frrzcrraup. Yes, sir; I saw the prisoners every day. I would 
see them from time to time. I would make periodic checks of the cell 
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blocks and of the: prisoners themselves. I mean the«prisoners in the .. 
cells. : 

We were handicapped by only having 80 men in the company at 
the time which necessitated operating the company mess and the ad- 
ministration of the company and also guarding and operating the 
prison which left us quite, shorthanded, and it forced quite a bit of 
the other details on the officers. 

Senator Barpwin. Would you say that you were in contact with 
these prisoners daily ? 

Mr. Firzcrratp. Well, I,would not:‘say I was in contact with 100 
percent of the prisoners daily, but I did see any number of them daily. 

Senator Batpwin. In other words, every day you saw some number 
of the prisoners? 

Mr. Firzcrratp, That is right, sir.. I was in every part of the prison 
every day. é tae a : , 

Senator Banpwry~ What were the occasions on which you saw them? 

Mr. Firzcrraup. Well, it would be anything, sir. It might be just 
a Soul check to make sure the prisoners were behaving in their 
cells. ; 

Some prisoners, as has been stated, were confined separately and 
other prisoners, there were two or three in the cell, whichever the cell 
would allow. Some would allow three, some cells would only allow 
for two prisoners. It depends on the number of beds, how this par- 
ticular cell was equipped. ; 

Naturally the individual prisoners required a certain amount of 
observation as well as did the ones who were together. 

Senator Barpwin. Now during that time there were men under you 
who were actually doing the guarding, were there not? — 

Mr. Frrzcreratp. Yes, sir; there were guard posts. As has been 
stated by former witnesses, there were guard posts outside the cell 
blocks. There were guard posts inside the cell blocks as well as 
around the cell blocks. 

Senator Batpwin. Now will you go ahead and tell us what you 
observed concerning any maltreatment of the prisoners of any kind. 
Just go ahead and tell us in your own way what you observed. 

Mr. Frracrratp. Well, as far as maltreatment was concerned, sir, 
I did not observe, shall I say, intended maltreatment of any prisoner. 

I remember one incident where the prisoners were first brought up 
to us there was one prisoner who refused to go into the cell and he 
was forced into the cell, at which time when he was forced into the 
cell he struck his face on the side of the cell-and cut his jaw and part 
of the inside of his mouth. 

Senator Batpwin. Were you present? 

Mr. Frirzcrratp. That was one particular case.that I can definitely 
recall. I was present at the time; yes, sir. 

Senator Batpwin. What was the conduct of the prisoner ? 

Mr. Frrzceratp. He was very belligerent, very arrogant, sir. He- 
just refused: to go in. He grabbed ahold of the sides of the doors. 
When the guards attempted to push him in, he tried to fight them 
off, so it necessitated two or three of the guards stepping up and 
putting him in the cell. ; 

Senator Batpwin. That was when the prisoner was first brought 
there? ; 
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Mr. Firzcrratp. That is right, sir. That was when’ they were 
each being assigned to the different cells into which they were going. 

Senator Batpwin. Did you ever see any other occasion of that 
particular kind ? 

Mr. Firzqzrarp. No, sir; I did not ever witness any other occasion 
of that type. I am sure if it had occurred, I would have known it 
during my time there. 

Senator Batpwin. Did you ever hear of anything? 

Mr. Frrzcrraup. No, sir; I never did hear of any other mistreatment 
of the prisoners except—I would not call that a mistreatment. It 
was just circumstances that were derived by his arrogance. 

Senator Batpwin. Did there come under your observation any 
pushing or shoving or kneeing in the groin or slapping or punching 
or kicking in the abdomen or anything of that kind? 

Mr. Firzcrratp. No, sir, there never came under my observation any 
such thing. I might state at this time in order to help the committee 
here that our guards, as you know, took the men to the interrogation 
center and right to the doors of the interrogation center where they 
were turned over to the interrogating officer who requested it. 

They were taken back by our guards. In fact, there was one par- 
ticular guard who did most of the moving, who was sergeant over the 
prison, Sergeant Scalise. He escorted the prisoners to the interroga- 
tion center and the majority of the times he escorted them back, and 
he had never reported any change in any physical condition of any 
of the prisoners to me, and I am suré he would have, had there been any. 

That is my own assumption, but it is a point for the committee | 
because there is a definite fact when they left the interrogation center 
and were taken back to the cell blocks, they were in the same condition 
that they left. It has never been reported to me otherwise. I am 
sure he would have. 

Senator Batpwin. You said that every day you saw some part of 
the prisoners during the period that you were there. Did you ever 
observe any evidences of physical violence on them, I mean insofar as 
you could observe it, of black eyes or bruises in the face or any other 
part of the body? , 

Mr. Frrzceratp. Well, right after the prisoners were brought to us, 
sir, well, let us say a good 2 weeks after they were brought to us, by 
the time we were able to get around to make this—we made an entire 
security check of the prisoner. We stripped each prisoner naked in 
the cell. Each prisoner was examined. The prisoner was examined 
for knives or any other implements that they may commit suicide 
with or injure any of the prisoners in the cell with them. 

That security check was made of the entire prison at which time 
I was not able to see all 400 of them, approximately 400 which there 
were. There were two other officers that assisted in conducting that 
inspection, and the ones that I saw definitely did not have any marks 
of any recent violence on them. Of course they did have marks of 
war on them, but I saw there were no recent marks of violence what- 
soever on them. 

Senator Batpwin. Was any complaint ever made to you as an 
officer by any prisoner, in behalf of any prisoners concerning the 
treatment ? 

Mr. Frrzqmrarp. No, sir, the prisoners—well, it would not be very 
well for the prisoners to contact me personally because they remained 
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in the cells the majority of the time. We were limited in personnel 
guarding them. 

They remained in the cells the majority of the time, and therefore 
they would only see me in passing, and inspecting their cells. 

Senator Batpwin. Were there occasions when prisoners were put 
on bread and water? 

Mr. Frrzcrrarp. I could not say, sir. Frankly it runs in my mind 
that there was, and then again I cannot recall anything about a par- 
ticular incident, so I cannot make a statement to that effect what- 
soever. 

I know that Major Fanton and myself and the other officer did 
talk over the procedure on bread and water and what disciplinary 
action he might request of us, and at the time I recall very vividly 
of him referring to a war crimes circular concerning what the mits 
were, the allowable limits on punishment for a prisoner as far as 
bread and water or solitary confinement were concerned, the number 
of days and different things like that. 

That was something that was brought up by Major Fanton in talks 
with us about that when the prisoners first came there. 

Senator Baupwin. What was the attitude of these men? 

Mr. Firzcrratp.. They were very arrogant, sir. You mean the 
prisoners ? : 

Senator Barpwin. Yes. 

My. Frrzcrraup. In some cases—I will not say 100 percent of them, 
but there were quite a few of them were naturally resentful and some ° 
of them were rather mean in different instances. 

Senator Bautpwin. Were they all that way? 

Mr. Frrzcrraup. No, sir; they were not. ‘There was just a limited 
‘few of them that, were. Some seemed to try to be very cooperative, 
but there were some of course that would constantly try to break— 
infractions. 

Here is your incident under bread and water. It just came to me. 
They tried to communicate to éach other between cells between the 
upper and lower cells. They somehow got ahold of a pole and tried 
to drop a note down to the other prisoners who they were. 

They were divided to be-kept separate so one would not know where 
the other was. For means of communication they tried to contact 
each other. The guard noticed it and he called the sergeant of the 
guard. The sergeant of the guard came and got me, and we went 
up to the cell block in which they were doing it and they still had the 
pole out the window trying to drop the note down. 

It was on a sheet, a piece of cloth. They were trying to get this 
note down to the people below them to try to find out who they were 
’ because the floors, they could possibly communicate through the 
floors in Morse code or maybe holler down. Ido not know. 

They were put on bread and water. The two prisoners in that cell 
were put on bread and water for 3 days. 

Senator Batpwry. What were the facilities for bathing there, for 
the prisoners bathing and washing? 

Mr. Firzceratv. Well, sir, frankly I cannot recall as to whether or 
not there was a sink in the cell or not. Sometimes I believe there was, 
and then again I cannot reca]] definitely seeing a particular sink in 
the cell, but I think if an examination or any pictures of the prison are 
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available, that will answer it better than I can because I cannot par- 
ticularly say if there was a wash basin in the cell or not. 

Senator Baupwin. It has been testified here that part of this prison 
was old and part of it was comparatively new. It was a regular Ger- 
man civilian prison. Is that right? : 

Mr. Frrzcrravp. That is right, sir. It was a complete prison in it- 
self. It had everything in it. 

Senator Barowrn. In what part were the Malmedy prisoners kept? 

Mr. Firzceraup. The Malmedy prisoners were kept in both parts. 
As we said, the. majority of them were kept in a separate cell block 
with approximately a half-block separation—I will not say that; I 
will say about 100-foot separation between one big cell block and 
a large circular building. A portion of the large circular building 
had been bombed out during the war, and necessitated shutting it off 
with wooden partitions and all so that heat could remain in the remain- 
ing part of the prison. 

Senator Baxpwin. Did you ever participate in any mock trials, 
so-called ? 

Mr. Firrzceratp, No, sir; I did not. 

Senator BaLDwIn. Did 3 you ever see any one of them conducted ? 

Mr. Firzcrrayp. No, sir; I did not. 

~ Senator Barpwin. Can you tell us anything about blankets, whether 
or hot these men had adequate blankets to cover them ? 

Mr. Firzeeratp. Yes, sir. The prison when we took it over—I do not 
know who took it over before us, but whenever the Six hundred 
thirtieth was placed in responsibility of the prison—there were 
* numerous blankets in the prison storeroom. 

After the Malmedy prisoners were brought there, Colonel Ellis’ 
had come down to the prison, and in fact that was my first meeting 
with Colonel Ellis, and he examined and went all through the cell 
blocks and he advised that more blankets be au where needed for the 
men, for these prisoners. 

He made sure in checking there were adequate blankets, and we 
made arrangements for drawing of them if they were needed. It was 
in the early part of December. It had not turned quite. cold yet, 
so therefore we could not tell exactly how much was needed. I know 
all through the time they were there, that I was there, there were 
adequate blankets for them. 

Senator Batpwin. Were there any instructions given to you about 
the treatment of the prisoners ? 

Mr. F'rrzcrraup, In what respect, sir? _ 

Senator Batpwin. I mean as to how they were to be handled? Was 
there any warning given against physical abuse or were you told to 
ee them rough if they were rough, or what were you told about 
them ? 

Mr. Frtzeeraup. No, sir; we were not told to handle them rough 
whatsoever. We had’ prisoners ‘there before, 23 Germans, quite a 
few number of civilian prisoners, and eight women prisoners there. 

Senator Batpwin. That was before the Malmedy men came there? 

Mr. Frirzczraup. That is right, sir. Therefore we were told, of 
course, about the feeding process. of the prisoners, due to the fact 
that we did not have enough guards and there was no large mess 
hall in which they could all be sat at one time, and also for security 
reasons to keep them from communicating with each other, it was 
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necessary to take the food to the individual cells in many cases due 
to the fact there not being any mess hall there. 

’ That was hashed out at the time. The colonels and majors asked 
that the men be fed separate. It was the only way we could do it’ 
to keep them from communicating with themselves. 

_ The disciplinary action, as I stated, with Major Fanton was talked 
over as far as bread and water and solitary cells, was limited, and 
as far as any added abuse, there was no reason to give them any abuse. 
The men were in the cells. 

As long as they behaved themselves. it was not necessary for 
anybody to abuse them, and they were /not, as I say, due to limited 
facilities and security reasons, they were not able to get into groups 
where there could be trouble and where they could be forced to be 
pushed around and do this or that.. ‘ 

When taken_to the interrogation center and back, I do not know 
of any instance where anyone had to be dragged or anything of that 
sort to an interrogation center. They went. 

They did not know where they were going. They went along 
with us; put the hoods over their heads as stated before. That -was 
to keep them from communication—knowing who was going up there, 
who was coming back. They had to pass all the way through the 
cell blocks in order to get to the far cell block where most of them 
were stored. oad 

Senator Batpwin. You specified here you put a black hood over 
their heads? = * 

Mr. Frrzerratp. That is right, sir.. As I stated, that was to keep 
down recognition as much as possible. 
oe Batpwin. Was there any rope used in connection with 
that? 

Mr. Frrzcrraup. I never saw a rope used, sir. It had a string at 
the bottom to keep it from coming off. It was a hood like on an 
army jacket. 

Senator Batpwiw.. I think that is all. 

Senator McCarruy. You have given us some information here 
which I think may prove very valuable. I understand that before 
the interrogation started, the men arrived at Schwabisch Hall—they 
were stripped, you examined them, and you found at that time none 
of them had the injuries which it is claimed they have since gotten, 
so that if we. have a doctor examine those men now, if it is found 
that they have ruptured testicles and that sort of thing from being 
kicked, then we will know that that is as a result of treatment they. 
got subsequent to the time you examined them; right? 

Mr. Frrzcrraup. Well, sir, as I say, the ones that I saw I can testify 
for that portion of those men. Also I might mention to you 
‘Senator McCarruy. Let me ask you this: Did you examine all 
400? ; ; ; ; 

' Mr. Frrzceratp. No, sir; I did not. It would be impossible for me. 

Senator McCarrny. You said they were all stripped and examined. 
Did someone examine them? 
~ Mr. Frrzcrrawp. Yes, sir. Three of us officers handled it. 

- Senator McCartuy. I see; and you examined, roughly, how many? 
Mr. Frrzcrratp. Well, I do not. know, sir; one-third of 400 would 
be about 150 or 125 men. 
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Senator McCarrry. And you found none of the injuries that have 
been described here? 

Mr. Firzceraup. The only think I wish to:state in there, that there 
were some war injuries the men were still carrying. Now whether 
or not some of those ruptures could be considered in there, I do not 
know that. 

Senator McCartuy. Did you find any that were seriously injured? 

Mr. Frirzcrrarp. No, sir. 

Senator McCarruy. In the groin or thereabouts ? 

Mr. Frrzcmratp. No, sir. © 

Senator McCarrny. Either war injuries or otherwise? 

Mr. Firzcrratp. No; I cannot recall of any. war injuries—— 

Senator McCarruy. So if we have a doctor examine those men, if 
they find those injuries exist today, then we know that is the result 
of the treatment they received after you examined them ? 

Mr. Frrzcrratp. The portion of the men J examined; yes, sir. 

Senator McCartruy. How about the two officers, did they report any 
injuries to the groin? 

Mr. Frrzceratp. No; not that I know of, not a one. 

Senator McCarruy. Now, I believe that there is no question about 
it; it is entirely proper under international law and the rules of the 
Geneva Conference to put a man on bread and water for 3 days if 
- he is violating the rules which are set up for his behavior; right? 

Mr. Frrzcrraup. That is right, sir. 

Senator McCarruy. So there can be no claim that putting a man 
on bread and water for an infraction of the rules is not proper. That 
is peace. proper in any prisoner-of-war camp. 

Mr. Frrzcrravv. That is right, sir. 

Senator McCarray. And you can put him in solitary confinement 
for a certain period of time?. 

Mr. Frirzceravp. That is right. . Z 

Senator McCartuy. For an infraction of the rules? 

Mr. Frrzcuratp. That is right. 

Senator McCarruy. And you were aware of those rules and regula- 
tions for the treatment of prisoners? 

Mr. Frrzcrrap. I ws, sir, and Major Fanton also reminded me of 
them and referred me to the directive that covered that by the War 
Crimes Department of the Army. | 

Senator McCartuy. And you determined under what terms and 
conditions you could put a man in solitary and how long you could 
keep him there? ; 

Mr. Frrzceratp. That is right; we could not keep him there more 
than 8 days. 

Senator McCarruy. Will you tell us what, in your opinion, is soli- 
tary? In other words, under the rules of the Geneva Convention that 
you were operating with, what is solitary confinement ? 

Mr. Frrzcrrawp. Solitary confinement during my period of time 
there, as I say there was only one case of it, there was a separate cell, 
a separate area which was known as the solitary-confinement area. 

In fact, the interrogators themselves had the majority of the soli- 
tary cells, although alf the furniture was moved out, but the idea of it 
was it was separate from where all or most of the prisoners were sta- 
tioned, were kept, so therefore it meant that they could take the pris- 
oners off away from where the other prisoners could hear anything. 
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In fact, I recall particularly Major Fanton and I both, I believe 
it was Major Fanton conducted an experiment to see if one could be 
heard through the other cell, and we found you could not hear from 
one to the other. 

Senator McCartuy. How did you conduct the experiment? 

Mr. Frrzcrratp. We hollered to each other from one cell to the 
other. This solitary cell was pretty much as was explained. «< _ 

You went into a steel door and there was a small, possibly a 4-foot 
space. Then you went into again another steel door of which there 
was asmaller window. There was a wooden bed, built of wood. 

The other prisoners had mattresses with springs underneath them, 
just like an Army cot would be with a mattress. The solitary, of 
‘course, did not have the mattress in it.- It had a small pad on the bed. 

Senator McOarruy.-What is your: title? Were you camp com- 
marnder or what? /. . 

Mr. Firzcerarp. Well, see, sir, officially in the Army I was not on 

_ Official records, but I was due to the fact the camp commander being 
away. a. 

Sanieen McCarruy. Who was the camp commander? 

Mr. Frraceratp. Captain Tourney. He had very little to do. 

Senator McCarruy. He came in October and left when Mr. Owens 
came? 

Mr. Frrzceraip. No, sir’ he left about Christmas time, somewhere 
thereabouts, and Capt. Nobel Johnson came down. 

Senator McCartuy. Nobel Johnson took over? 

Mr. Frrzceraup. Yes, sir. 

Senator McCartuy. And during that time the camp commander 
was not present? 

Mr. Frraceraup. That is right; I was the acting camp commander 
at that time. 

Senator McCarruy. As such you talked over with Major Fanton, I 
underand, what rules would cover your treatment of the prisoners; 
right ? ne 

Mr. Firzcrravp. That is right. 

Senator McCartuy. You discussed how many days you would keep. 
them on bread and water? . ; 

Mr. Frrzcrraip. That is right. 

Senator McCarruy. You discussed under what conditions you 
would put them on solitary ? 

Mr. Firzcrrarp.. That is right. 

Senator McCartuy. Now, you apparently did not understand my 
question before. My question is this: , 

“Solitary” is defined as you understand it, under the rules of the 
Geneva Convention. My question is, what did you understand as 
solitary ? 

We have had a lot of conversation as to what was close confinement, 

- what was solitary. Will you define, in view of the fact you and Major 
Fanton discussed this subject, what you and he considered as solitary ? 
Mr. Firzerrstp. The impression [ got and the way I carried solitary 
confinement out, it was a particular cell in which a man was put into 
which had double doors, and had a wooden bed. That was solitary 
confinement. He was in there alone. It had a smaller window. 
Senator McCartuy. Do you mind if I interrupt you? The wooden 
bed and double doors had nothing to do with whether it was solitary 
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or not; right? Iam not speaking about the cell you call solitary. I 
am trying to find out what you understand as solitary. 

Tam not telling you what you did was wrong. Maybe it was neces- 
sary for you to put those men in solitary for 6 See for all I know. 
I am just trying to find out what you consider as solitary, what rules 
you were following. 

The double doors had nothing to do with whether it was solitary or 
not. The type of bed had nothing to do with whether it was solitary. 
Can you tell me what you understood to be solitary confinement ? 

Mr. Frirzerrap. Sir, the only way I can answer that question for 
you is the fact that those cells were considered to be the solitary cells. 
When a man was put into there, he was considered to be in solitary 
confinement. 

Senator McCartuy. In which cells? . 

Mr. Frrzceraup. In the one with the double doors and the wooden 
bed. The other men, if they were confined alone, they had’ mattresses, 
they had the springs, they had daylight and the sunlight and every- 
thing else that any of the other prisoners had. They might have had 
two in a cell. 

Senator McCarrny. Let us take the close confinement now, where a 
man is alone. 

Mr. Firzcrravp. Yes, sir. | 

Senator McCarruy. That cell differed in that there was more 
sunlight? 

My. Frrzerravp. Well, it was the same as any other cell in the prison. 

Senator McCarrny. Let us forget about the other cells. They had 
more sunlight, a different kind of a bed, and one door? 

My. Frrzcrratp. That is right. 

Senator McCatruy. But you say that was not solitary. Was there 
a peephole in the door? 

Mr. Firzerrarp. Yes, sir; a peephole on the door. 

Senator McCarrny. You could see what he was doing? 

Mr. Freaerratp. That is right. 

Senator McCarruy. And there were solid walls? 

Mr. Frrzceratp, That is right. 

Senator McCarry. And how long did you keep a man in that type 
of room under close confinement? ~ 

Mr. Firzcrratp. Well, sir, those men that were in those cells were 
in those cells when I left. That was a period of approximately 3 
to 4 weeks, 

Senator McCartuy. They were kept in what you call close con- 
finement ? 

Mr. Frrzceratp. That is right, they were in there. I have no 
knowledge of them being moved. 

Now if they were moved, it was certainly without any knowledge on 
my part, but we were limited in space. - 

As L.said, part of the prison was bombed out. Due to certain in- 
terrogations, possibly we will call them clues or leads that the interro- 
gators had, they requested that certain men be put in these cells. 

Senator McCarruy. I am not criticizing. I am trying to find out 
what you did. Now these men were in close confinement for 4 weeks 
that you know of? 

“Mr. Frrzcgerarp, That is right. 

Senator McCarry. You brought the food to them? 
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Mr. Frrzeeraup. That is right, as well as all prisoners. 

Senator McCartuy. That was shoved under the door, or was the 
door opened ? 
Fa Firzcrrstp. The door was opened and it was handed in to 
them. 

Senator McCarruy. Handed in to them? 

Mr. Firzcrraup. That is right. 

Senator McCarruy. They were kept in that type of confinement 
until they confessed ? 

Mr. Firzcrratp. Well, no, sir; I could not say that. I left. 

Senator McCarruy. They were still there when you left? Had 
you and Major Fanton already discussed the matter, and you are both 
aware of the fact that you could not keep prisoners ‘of war in solitary 
for the purpose of getting a confession ? 

You are both aware of that. You are both aware of the fact that 
would be a violation of the rales under which we operate ? 

Mr. Frrzerraup. I cannot swear that I was aware of it, sir. 

Senator McCarruy. Did you discuss that ? 

Mr. Frrzcrerarp. I cannot recall discussing that; no, sir. 

Senator McCarruy. You cannot recall that? 

Mr. Firrzceratp. No, sir. We discussed punishment, rations. 

Senator McCartuy. I am finished. What time do we convene? 

Senator Batpwin. At 10 o’clock Monday morning, in the regular 
room.,: 

Lieutenant, thank you very much for coming down. 

(Whereupon, at 12:45 p. m., the subcommittee adjourned, to re- 
convene at 10 a.m., Monday, May 9, 1949.) 
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MONDAY, MAY 9, 1949 
~ Unrrep States Senate, 
SvscoMMITTLE oF THE CoMMITTEE ON ARMED SERVICES, 
; Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10 a. m., in the 
committee room, room 212, Senate Office Building, Senator Raymond 
E. Baldwin, presiding. © 

Present: Senator Baldwin. 4 

Also present: Mr. J. M. Charhbers of the committee staff; Mrs. 
‘Francis Flanagan and Mr. Howell J. Hatcher, of the staff of the Sub- 
committee on Investigations of the Committee on Expenditures in 
‘Executive Departments; and Colonel Ellis. 

Senator Batpwin. I was advised by Senator McCarthy’s office this 
morning that he had been requested to go to Quantico as one of the 
two marines who are now Senators,'to serve there as one of the hosts 
to the Members of Congress who-are down at Quantico today, in- 
‘specting the base there and watching the marine maneuvers. 

In view of that fact, and at his request, I have suggested to Major 
Fanton that we not put him on the stand today, but ask him to stay 
over until tomorrow, when Senator McCarthy says he will be back, 
‘so that he can conduct his cross-examination then. 

I have talked with Senator McCarthy by telephone, and he is per- 
aoe agreeable that we call Major Byrne today, and also as to Colonel 
Dwinell. : 

Mr. Flanagan and Mr. Hatcher, who are on the staff of the Investiga- 
ting Subcommittee of the Committee on Expenditures in Executive 
Departments, and who have worked with Senator McCarthy on the 
‘ease, are both here, and I want'to extend to them, as I told Senator 
McCarthy I would, the privilege of asking these witnesses any ques- 
tions that they may want answered. 

We have got hearings scheduled for.all of this week, and I think 
it is essential that we go forward with the hearings so, we will proceed 
today with these witnesses. 

I also told Senator McCarthy that I thought that both of these two 
witnesses would probably be available tomorrow, too, and if he had 
any questions in addition to what Mr. Flanagan and Mr. Hatcher 
wanted to ask, that he. would have that opportunity later on, upon 
‘examination of the record, to ask those questions. 

Now, Major Byrne, will you stand up and hold up your right hand. 

Do you solemnly swear that the evidence you will give in the matter 
“now in question will be the truth, the whole truth, and nothing but the 
truth, so help you God? 

Major Byrne. I do. 
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STATEMENT OF ROBERT E. BYRNE, MAJOR, JUDGE ADVOCATE 
GENERAL’S DEPARTMENT, DEPARTMENT OF THE ARMY 


Senator Batpwin. Give your full name, please? 

Major Byrnz. Robert E. Byrne; major, Judge Advocate General’s 
Department, presently stationed at Fort Knox, Ky. 

Senator BaLtpwin. How long have you been in the Army, major? - 

Major Byrne. Since 1948, Senator. 

Senator Batpwin. And when you first went into the Army, in wha 
capacity did you enter the Army? ; 

Major Byrne. As a private. 

Senator Batpwin. Were you a combat soldier, or assigned to the 
Judge Advocate General’s Department ? 

Major Byrne. I was initially trained as a second lieutenant in the 
Tank Destroyer Corps, and assigned or detailed in 1944 to the Judge 
Advocate General’s Department. I have no combat experience. The 
war ended upon my arrival in the European Theater. 

Senator Batpwin. Did you have any duties in connection with these 
Malmedy cases? 

Major Byrnz. Yes, sir; I did. 

Senator Batpwin. Will you describe to us what they were? 

Major Byrne. I was initially assigned to the War Crimes Branch 
of the then USFET, Judge Advocate General’s section, in November 
-of 1945. My first connection with the Malmedy case was in the last 
part of January 1946, when I was assigned to the Evidence Branch 
and made on-the-ground investigations in Belgium, based upon the 
information that had been secured by the interrogators from the 
German PW’s in connection with the Malmedy massacre. In that 
connection I traveled with a small detachment to Belgium, and located 
in Belgium, individuals, some of whom had seen the actual atrocities 
committed; scme who had, on the,dates and in the places described 
in the statements and in the elaborate sketches prepared by these 
witnesses, found the bodies, or people who had seen the bodies as they 
lay on the ground after the various shootings. 

I utilized in particular sketches, that were prepared by one of the 
accused in the Malmedy case, Gustav Adolf Sprenger, who drew a 
very elaborate map of the village of Stoumont, and who fixed in his 
sketch, with particular accuracy, on? killing in which he, himself, had 
participated, and others that had been participated in by other mem- 
bers of his organization, whose names presently slip me. 

I was particularly impressed by the map prepared by this prisoner 
because of the geographic accuracy. It was almost accurate to scale, 
in addition to which it was 2 years since he had been in this particular 
little village, and it is just a little cluster of buildings. He had very 
accurately placed the principal landmarks, the church, school, butcher ~ 
shop, the grocery store, principal roads, and even the little small paths 
with which he had personal connection. as far as these shootings were 
concerned. . 

I also located in the other villages, for example, Bulingen, if I am 
correct, LaGleize, Lutre Bois, and Petit Thier, the corroborative testi- 
mony in support of the confession statements of numerous members 
who had been interrogated. ; 

For example, at Petit Their I was able to locate with, shall we say, 
almost 100 percent accuracy, the location of the body of which, or 
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with which Colonel Peiper was connected. ‘He was present when his. 
regimental surgeon, Major Sickel, had directed a soldier, Wischmann, 
to take a man out and shoot him. , 

The body had not been discovered until several weeks later, but the 
personal effects that belonged to the soldier, I remember a tooth- 
brush, a couple of small snapshots in a dilapidated billfold, were 
still among the leaves in a place, on the ground, within 10 yards of 
where this soldier had described leaving the body. 

I also interrogated several Belgian civilian women, some widows 
whose husbands had been killed, particularly in Wanne, and other 
survivors in various families, and I arranged for those people, or a 
number of them, to attend the trials at Dachau and their testimony 
. appears in the record of trial. S 

That I accomplished in, it is my recollection, two or three trips, 
two of which were from Wiesbaden to the vicinity of Malmedy, and 
a third which was made from Schwabisch Hall. 

That part of the investigation consumed, it is my best recollection, 
the time up until about the middle of March, dt which time I returned 
to Schwabisch Hall. 

Colonel Ellis had taken command down there at that time, and 
Major Fanton had returned to the States some 6 weeks or-2 months 
previously, and I had been assigned as one of the prosecutors of the 
case and worked with Colonel Ellis, Captain Shumacker, Colonel 
Crawford, and other members of the team in assembling the material 
that we had inthe manner in which we intended to present it at the 
trial. 

During that period, I do not definitely recall whether I had occasion 
to witness any of the confessions, that is, swear the witness to any 
of the actual confessions that were taken.. However, I did have occa- 
sion, during that period, to administer the oath to numerous of the 
accused, who signed statements identifying photographs of the various 
members of the units, in which they ‘identified the photograph as 
being the individual referred to in this original coritese on: or con- 
fessions. 

Of course the purpose of that was to tie the confessions and the in- 
dividual in the dock at the trial, together. 

I particularly remember an interesting incident with Colonel Peiper 
during that period. Colonel Peiper spoke very fluent English: 

Senator Batpwin. Let me ask you first: Who was Colonel Peiper? 

Major Byrne. Colonel Joachim Peiper was the commanding officer 
of the First SS Panzer Regiment, which organization had participated 
in the killings at Malmedy, and these other atrocities that have been 
described. 

At the time Colonel Peiper signed this descriptive document, or sev- 
eral of these documents, identifying persons identified in his state- 
ment, I was talking to him in English.. I did have an interpreter with 
me, and I asked him if they were correct, and he said they were. 

I said: “Colonel, you speak English well enough so that we won't 
need an interpreter to swear you in.” And he mentioned that perhaps 
he thought we should do it in German, that it perhaps would be more 
legal. 

From that point I was therefrom about the middle of March until 
the prisoners were moved from Schwabisch Hall to Dachau on the 
17th of April. In the early part of April I did take one additional 
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short trip to the areas in Belgium with the members of the prosecution. 
staff, and pointed out to them, on the ground, the matters that would 
become of great importance during the course of the trial. 

That, incidentally, was the first time that any of the members of the 
prosecution staff, other than myself, had ever been on the. ground, phys- 
ically, in Belgium, at the scene of these alleged incidents. 

I assisted in supervising the loading of the prisoners, between 200 
and 300 of them, on the 17th of ‘April, I believe it was, the middle part . 
of April, when the bulk of thém. were transferred from Schwabisch 
Hall, and it was a day or two later when we closed out our own quar- 
ters and the rest of our operations at Schwabisch Hall, and took the 
last 6 of our prisoners, who had just been returned from the United 
States, and moved our operations. 

I participated in the trial up until the conclusion of the prosecution’s 
case, which was about the 15th of June, at which time I was transferred. 
I returned on one occasion during the first 2 weeks in July, and assisted 
in conducting part of the rebuttal testimony and part of the cross- 
examination of one or two of the defense witnesses. 

Senator Batpwin. How much time did you spend on this mission of 
corroborating the confessions ? 

Major Byrne. Over all, Senator, approximately 6 weeks. 

Senator Batpwin. As I understand it, you took these confessions, or 
at least some of them, and other material that had been secured or 
ee from the prisoners who were interviewed at Schwabisch 

a. 

Major Byrne. That is correct. — - 

Senator Batpwin. And you went down to the scene of this so-called 
massacre ? 

Major Byrne. That.is right, Senator. 

Senator Batpwin. And as I understand it, then you tried to find 
out the witnesses, where they were located, and secure physical evi- 
dence that would corroborate the statements that were made in the 
confessions? - 

Major Byrne. That is correct. 

Senator Batpwin. You say you obtained a map from one of these 
prisoners ? - 

Major Byrne. Yes, sir., There were several maps. The most im- 
portant was the one that had been prepared by Springer, that is, it 
was the most accurate and the most in detail. . 

Senator Batpwin. How many of the different defendants were af- 
fected, would you say, by this work of yours in finding corroborating 
evidence and testimony ? 

Major Byrne. With the exception of some of the company com- 
' manders and the general who were involved in the thing from the 
standpoint of orders, the bulk of those who were charged with actual 
shootings, in one way or another, some portions of corroborating testi- 
mony or evidence were discovered on those trips; some conclusive, 
some inconclusive. 

Senator Barpwin. Were there any civilian. witnesses to this 
shooting. 

' Major Byrnn. Yes, sir; to the shooting by this man Springer, and 
two other German soldiers, there was one witness by the name of 
Jordan, an elderly man in the village of Steuval (?). He had ac- 
tually been in his house hiding, and saw the prisoners marched, and 
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the soldiers go by the side of his house, saw the shooting, saw people: 
start to fall, and after the German soldiers left, actually saw the bodies. 
on the ground. 

Senator Batpwin. And when you say he actually saw the shooting: 
and the bodies on the ground, you mean that was the group that was. 
in the field? ve 

Major Brrnn. No, sir. 

Senator Barpwin. What group was this? 

Major Byrne. This is another group, another incident that oc-: 
curred, another shooting. The shootings that occurred in Stoumont,. 
occurred a day or two subsequent to the actual shooting at Malmedy. 
This was a separate incident by the troops of the same organization. 

Senator Batpwin. According to the list that Mr. Chambers shows. 
me, it is at Stoumont on the 19th of December 1944, It was charged 
that there were 11 soldiers-—— a> gi 

Mr. Cuampers. And 44 civilians, included. 

Senator Batpwin. A. total of 44 civilians and soldiers shot there. 

Major Byrne. Yes, sir. They were not shot in one fell swoop, or: 
in a large group, Senator. They were incidents scattered over that. 
entire day—a small group here, perhaps behind a house—and there. 
was a group some other place. There was a group, the figures varied 
between 10 and 20, near the store, down on the main street. There: 
was another group shot behind the doctor’s house in the city. It was. 
not one group, as had occurred as Malmedy. They were scattered,. 
sporadic shootings. 

Senator Batpwin. And were those shootings, as you were able to. 
determine .from the evidence, the shooting of men who had sur-. 
rendered ? ; 

-Major Byrnz..As nearly as we were able to determine from the: 
statements given to us by these Belgian people, they were men who 
were surrendered and disarmed. 

Senator Batpwin. I think it will be a good thing at this point to- 
put in the record what the claim as to the total number of different 
places is where these shootings occurred. 

Mr. Cuampers. ‘The Department of the Army has furnished the 
committee with a list of the alleged killings of soldiers and civilians. 
at the places named, and at the time they gave it to me they said that 
the figures were a little indefinite and for that reason they have given 
us the most conservative estimate. 

There were 13 different locations, including the crossroads incident; 
and, there were approximately 369 soldiers who were killed; 106. 
civilians; and then they have 37 others with a question mark after the: 
“others.” ; 

I don’t know just what they have in mind there. There is an ap- 
proximate total of 512 individuals that were alleged to have been killed 
during the period covered by the cases tried in the Malmedy trials. 

- Senator Barpwin. Is.it fair to describe these all as the so-called 
Malmedy incident or Malmedy killings?: 

‘Major Byrwz. To the extent, Senator Baldwin, that the great num-. 
ber of them were tried in connection with the Malmedy case. The: 
accused on trial. in the Malmedy incident were not all specifically 
charged with shootings in the field at the Malmedy crossroads. 

Senator Batpwin. They were charged with other separate killings? 

Major Byrne.,. Yes, sir. - 7 2 ate 
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Senator Barpwin. Did you have any confessions that concerned » 
the shootings at the crossroads when you went down there to investi- 
gate it on the ground? 

Major Brrnz. I cannot be absolutely positive, Senator. I believe— 
I know that on one of the trips that I went down on, I did have state- 
ments from individuals who were involved at the crossroads. I can- 
not be positive that I had them on the first trip. The first trip was 
directed—-we had the most direct evidence with regard to the Stou- 
mont killing. However, it was either the first or second trip that I 
made down, which was within a matter ofa space of 2 weeks, when I 
did have that evidence, and had certain corroborative matters with 
reference to the crossroads killing, the actual Malmedy shootings, and 
was able to find witnesses who had seen the shooting occur, and who 
showed me the location, generally speaking, where the bodies had 
fallen in the field, the people who had lived within four or five houses 
at the intersection of the two roads. 

Senator Batpwin. This so-called Malmedy crossroads? 

Major Byrnr. The so-called Malmedy crossroads; yes, sir; al- 
though Malmedy is approximately 4 kilometers, or about 314 miles 
from the village of Malmedy itself. 

Senator Batpwin. Then, the investigation and the prosecution did 
make an effort to corroborate the claimed confessions by an investiga- 
tion on the ground. 

Major Byrne. Oh, yes, sir. 

Senator Batpwin. And in the process of that investigation you 
found bodies, and you found other witnesses ? 

Major Byrne. I did-not find any bodies as such, Senator Baldwin. 
This was 2 years after the shooting occurred. I found persons who 
stated to me that they had seen bodies on the ground in these par- 
ticular places, and in this one instance, as I suggested, I found a few 
of the personal articles that presumably belonged to the individual 
who had been shot there. 

Senator Baupwin. Let’s see, the Battle of the Bulge occurred 
around Christmastime in 1944. 

Mr. Harcuer. The 16th of December 1944. 

Senator Batpwin. And that was in—— 

Major Byrne. This was in February of 1946, that I was down there. 

Senator Batpwin. You must have been there in March, too, if you. 
were there 6 weeks. 

Major Byrn. Yes, sir; February and March. I believe I left 
about the last of March. . 

Senator Batpwin. You did mention. one case where you did find 
the personal effects of a soldier, that you were able to identify as one 
of the men that had been shot? 

Major Byrne. Yes, sir; that was the killing that was charged 
against Colonel Peiper, the regimental commander, and Major Sickel, 
the regimental surgeon, and a soldier by the name of Wischmann. 
Wischmann actually did the shooting. 

Senator Batpwin. These witnesses that you found there, were they 
called to testify at the trial? 

Major Byrne. Yes, sir. There may be some who were not called, 
but the bulk of them, some 30 or 35, were called to Dachau and testi- 
fied at the trial. 

Senator Batpwin. Do you have any questions, Mr. Chambers? 
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’ Mr. Cerampers. I have several I would like to ask, if I may. 

You say that you took out a.group of confessions, and maps, and 
what not, in an effort to corroborate or find evidence that would sup- 
port the facts. : eee 

Now, were there cases involved: where you could not find evidence 
to back up the statements that had been made by the defendants? 

Major Byrne. Yes, sir; there were, Colonel Chambers. There were 
statements in which the people said that a body lay at, or was shot at, 
an intersection of a fence or behind a particular house, or in a general 
area where J found no one who actually saw a body in that spot, or 
saw any shooting at about that time. 

Mr. Cuamerrs. In ‘a case of that kind, what kind of a report did 
you turn in—a negative report? 

Major Byrne. Just that report, a negative report as far as that 
portion of a confession was concerned. 

Mr. Cuamepers. And later on,-you were on the prosecution staff, I 
believe, and helped try the cases? 

Major Byrne. Yes. 

Mr. Cyampers. Do you know whether or not the statements in 
the confessions for which you had not been able to find corroborative 
evidence were used in evidence against the accused ? 

Major Byrne. Portions of them could have been, sir; because they 
were embodied in complete statements, many of them a number of 
pages long, covering numerous incidents, some of which I found ac- 
tual on-the-ground corroboration for, some of which I fourid no on- 
the-ground corroboration, on either the land itself, or the civilian 
witnesses I was able to find, but in those cases, now, I can’t say that 
in all those cases, most of those cases, there was some corroboration 
from the statements of others, others of the accused or other wit- 
nesses who were called by the prosecution at the trial. 

Mr. Cuamesrs. Major, is it a fair statement, then, that if you had 
a confession given by one of the accused, which contained several 
things in which he either was making statements against his own 
interest, or accusing others who were jointly accused with him, if you 
found evidence to corroborate it, then the witnesses or that evidence 
was introduced at the court ? 

Major Byrne. Yes. : 

Mr. Cuameers. But if you had gone out and made an investigation 
-and either had not found evidence to corroborate it, or perhaps had 
found evidence to disabuse it, did the prosecution let it: be known 
that that part of the confession had not been proven? 

Major Byrne. I cannot answer that question, Colonel Chambers, 
for this reason: That was not done at the time the confession was in- 
troduced; it may have been done in connection with the defense case 
or in final argument, and I was not present for that. oo 

Mr. Cuampers. Let me ask you this: Did any of these negative 

reports come in before it was actually decided that you charge cer- 
tain of the accused, so that-in effect.they might have decided not to 
charge an accused because of insufficiency of evidence? - 
_. Major Byrrve. I believe it worked more this: way, Colonel Cham~- 
bers, although I was not personally connected with the actual charging 
of the accused: Initially, there: was a group of some—and I'am es- 
timating—25, who were positively implicated; and, as additional evi- 
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dence was secured during the course of the investigation; and this is 
from the first of March 1946 until the actual serving of the charges on 
‘the accused, there were additional names added to the ist up until the 
time the charges were actually prepared and served on the accused. I 
‘do not believe, although there were so many I cannot state it posi- 
tively, but I do not believe there were any who were brought to trial, 
‘or who were charged against whom we had solely their own unsup- 
“ported confession. There were some against whom we had no physical . 
corroboration such as the corpus delecti, but did have in those cases 
‘statements from other individuals who implicated them at or about 
the time that they stated that certain things happened. 

Mr. Crampirs. Now, Major, in your investi gations did you make a 
study of a case at La Gleize, that you can identify from this descrip- 
tion, and this is contamed in the petition before the Supreme Court 
of the United States, filed by Defense Counsel piysrent on behalf of 
the accused in the Malmedy incident: | 

The defendants herein assert that incident within the churchyard at La Gleize, 
Belgium, where groups of surrendered Americans numbering 20 to 80 were placed 
-against the inside wall of the churchyard and shooting cher down in cold blood 
‘with machine guns, 


Did you prepare such a case ? 

Major Byrne. Yes, sir; I did. 

' Mr. Cuamperrs. And further : 
_ The defense investigation developed the fact that there was no inside wall 
of the churchyard, and merely an outside retaining wall, The priest of this 
church furnished this defense officer with a sworn affidavit that be was present 
in the church the entire time of the battle and alleged crime; that he examined 
the outside walls of the churchyard and no sign of bullet marks were visible, no 
such atrocity had ever been committed in the vicinity of the church, and the 
only dead American he had seen was the body of one in an American tank which 
had burned beyond recognition; and, finally, on the afternoon the crimes were 
supposed to have occured, he had walked along the outside wall and no dead 
Americans were there. 

Many more of the plaintiffs herein— 
and they were the accused— 


corroborated these detailed purported crimes under oath but under false con- 
fessions. 

There is a charge which, in effect, would say that none of the things 
that the accused had confessed to actually did take place. 

What knowledge do you have of that incident and what did your 
investigation show ? 

Major Byrne. ‘In the course of my investigation, Colonel, I talked to, 
I presume it is the same priest, there is only one church, and it is a 
‘very small village, and he stated to me that he had been in the cellar 
of the church during the entire operation, and that he had seen no 
bodies. There were two witnesses who supplied some evidence to in- 
‘dicate that along what they described as the retaining wall, on the 
outside of the church and adjacent to the road which goes around the 
‘church, one of them I believe was the local carpenter, who, in the 
course of going across the road to get potatoes, said that he had seen 
‘bodies lying along this retaining wall, how many, he did not know, 
‘nor how they got there. There was other evidence showi ing individuals 
‘had been shot ‘in one or two cellars in La Gleize. 

The evidence as far as this particular incident was concerned was 
vague as to whether or not those bodies that were seen by this indi- 
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vidual were the bodies referred to in the confession they have reference 
to there, or not. 

There was some evidence not at all conclusive, one way or the other. 

Mr.. Cuamerrs.. Did you ask'the priest whether or not he saw any 
bodies? _— . : 

“Major Byrne. I asked the priest whether or not he saw any bodies, 
and it is my recollection I brought back.an affidavit from him at the 
time; he had seen the body described as you have mentioned it, in the 
tank which was sitting near the church. Jn fact, it was still there a 
year and a half later.when I was back. The body had been removed, 
but the tank was still there, and he.stated that he had seen no other 
bodies. ae Be eee SOE tle 

There were also allegations of a shooting which I do not believe was 
charged; that allegedly happened somewhat east of the place he used 
as his home, and he stated that he had seen nothing there. His testi- 
mony was substantially negative to me and was reported back as 
inconclusive. D som ae es 

The statements of the two other individuals had some bearing on 
it, but were not conclusive in and of themselves. They may have 
been the same bodies referred to in the prisoner’s statement, or they 
may not have. - 

Mr. Cuameers. And you reported to the people developing these 
cases for trial that the evidence, insofar as the massacre at the church 
at La Gleize was concerned, the evidence was inconclusive, and that 
the priest had given you negative evidence on it? 

“Major Byrnz. I am certain that I brought back the priest’s state- 
ment and brought back the other two statements for such probative 
value as they might have and suggested that we call those people as 
witnesses, which was done. eet 

Mr. Cuamerrs. Which was done? 

Major Byrnz. Yes, sir. 

Mr. Cuampers. Now, are you familiar with a charge which is al- 
leged in the petition to have occurred in Wanne, Belgium, where it 
was: alleged that one of the plaintiffs, again for the purpose of iden- 
tification the plaintiffs in this case were the accused at the Malmedy 
trials, had entered the home of a Belgian civilian and without provoca-. 
tion murdered: a woman while sitting in her chair? 

Are you familiar with any case of that kind at Wanne? .. i. 
_ Major Byrne. No, sir; I am not familiar with the specific facts on 
that.case. : oe ; 

‘Mr. Cramepers. Did you make.an investigation at Wanne? 

Major Byrne. I made an investigation at Wanne; yes. ae 

Mr. Cuampers. Did anybody else make any investigations of inci- 
dents at Wanne? ae eet _ : 

Major Byrne. If that is the one I think itis; Colonel Chambers, it 
is.in connection with the charge against a man named Tonk. The: 
statements with reference to the shooting of another individual were 
made by another PW who was not tried, who could not describe to. 
us with sufficient accuracy the place at which it had occurred. He 
was dotibtful whether it happened at Stavelot, or at Wanne,-or. in 
the intervening vicinity. I fownd no case, no. positive, evidence on 
the ground, to establish it. However, again if this is the caseI: have 
reference to, that PW witness, together with an interpreter and an- 
other officer not connected with the particular group who specifically, 
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investigated Malmedy, came down to Belgium while I was there; 
and this man, I did not go with them at the time they did this, but 
it was reported to me that he took them to a house, which house I do 
not know, which he pointed out as the house that he described as 
the one that he remembered as being the one where this individual 
had done the shooting. 

Mr. Cuameers. Was anyone charged at the trial with having mur- 


dered a woman at Wanne? 

Major Byrne. I can’t positively answer that question. 
ace Cuamerrs. Sir, I wonder if I may at this point ask Colonel 

is? 

Do you recall whether or net—— 

Colonel Extis. There was only a man killed at Wanne; no women 
were killed at Wanne whatsoever. 

And at this time I would like to read into the record an explanation 
of the La Gleize incident, the affidavit of the priest taken from the 
records of the trial which is completely distorted in Colonel Everett’s 
petition. 

Senator Batpwin. You may proceed and read it. 

Colonel Ex11as. When I used the word “petitioner” that is referring 
to the defendants in the trials. [Reading:] 


In paragraph 28 of the petition a statement of a priest is referred to and cited 
in flagrant contrast to the actual trial record. The petition alleges that the 
priest asserts in his statement that he was “present in the church the entire 
time of the battle.” 

The trial record, page 2821, proves that exactly the contrary is asserted in 
this affidavit which by the way was introduced by the petitioner himself. The 
affidavit states that the priest was not in the church during the entire time of the 
battle. On page 2820 of the record, the priest states that he took refuge in the 
cellar of Arthur George, in La Gleize, on Monday, December 18, at about 1: 45; 
that he left at 4:30 on Monday when darkness fell; that he did not go to the 
church but hurried while firing was going on all-around to the Communal House 
(the record page 2821), without being able to look around much, of course, due 
to the firing and falling of darkness; that he returned to Mr. George’s house in 
about 10‘minutes and that he did not leave the cellar until December 24. 

The petition furthermore alleges that there was no inside wall to the church- 
yard, yet the priest in the fifth answer on page 2821 of the record states “I fol- 
lowed the road along the cemetery inside the wall between the cemetery and 
the church.” : : 

Equally, incorrect and incomplete is the statement in the petition that the 
priest asserted that “no such atrocities-had ever been committed in the vicinity 
of his church,” ; . 

According to the trial record the priest never asserted anything like this; nor 
could he have asserted anything like this as he was hiding in a cellar practically 
the whole time of the battle, a full week. ‘Lo the contrary, he states that he 
saw Something which at least raised the suspicion that an atrocity was com- 
mitted there. He saw an American helmet with brain matter in it. 

Misleading by its incompleteness is also a statement in the petition that the 
priest examined the walls and no signs of bullet marks were visible. According 
to the trial record, the priest did not even look at the walls until about a year 
after the incident. At that time marks still were visible. However, to him 
they did not ‘“appear:to be from small arms and certainly not from mass firing.” 

There is:no eviderice whatever to show that the priest was able to distinguish - 
small-arms marks: or. marks from mass firing from any other marks.. 


That is in connection with this La Gleize incident, and the affidavit 


introduced by the defense at the trial signed by the priest. 
Senator Barpwin. What was that you just read? 


Colonel Exxis. An affidavit prepared by: Lieutenant Perl, and I 
furnished him this information in connection with. the incident. at. La 
Gleize from the record of trial. oS 
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Mr. Cuameers. What were the page references? _ 

Colonel Exxis. 2820 and 2821, where the priest’s affidavit is recorded 
in the record of trial. 

Mr. Cuampsrs. The priest did not testify ? 

Colonel Exx1s. The priest did not testify, but this is his affidavit. 

Mr. Cuampers. And this is on 2820 and 2821 of the record of trial 
of the Malmedy proceedings? 

Colonel Exris. That is right. This affidavit was secured by the 
defendant and introduced by the defendant. 

Mr. Cuampers. Now, coming back to. this Wanne incident for a 
moment, the petitioner before the Supreme Court took exception to 
the manner in which evidence was used against one of the accused, and 
he referred to an incident whereby a woman was murdered while 
sitting in her chair. ’ 

Do I correctly understand. your answer to my question a moment 
ago to be that you say no one was accused for such a charge? 

Colonel Eris. No one was accused for killing any women at Wanne. 
There were four or five Belgian men killed in Wanne. I think Major 
Byrne developed the civilian witnesses, widows of some of these men 
at Wanne, and if you look at the R. and R., I am sure that is. borne 
out. There were no women killed at Wanne. We never contended 
that there were women killed at Wanne. 

Mr. Cuampers. What would be your comment to that particular 
part which is paragraph 23 of the petitioner’s statement ? 

Colonel Exuis. They are referring to what I presume to be an 
incident that took place either in Bulwingen or Hansville where there 
was a woman killed, : met a 

. Mr. Campers. It is merely a mistake in location and not—— 

Colonel Ex11s. They make two errors in there, one in the location 
and the other that the affidavit was sworn to before a priest. It was 
secured by one of the defendants own investigators, Miles Rulian. 

Senator Batpwin. May I say for the benefit of the record that it 
will be quite impossible for the committee to examine in detail the 
testimony, pro and con, in every case. I think what the committee 
is primarily interested in is this, as developed by this witness this 
morning; that there was an effort made, and it is for us to say how 

‘thorough it was and how conscientious it was, but that there was an 
effort made to corroborate the statements that were obtained from 
the prisoners at Schwabisch Hall; and, if I think we could develop any 
further facts on that, that is what we want to know. 

_ What the colonel just brought out is the great complexity of this 
whole thing. a rai 

Colonel Enis. May I make one additional statement of fact in 
connection with these La Gleize incidents? ~~ 

- In. our rebuttal testimony we produced affidavits of members of the 
Graves Registration which had cleared: the bodies from La Gleize, 
‘and they stated they had cleared, as I recall, upward of 200 bodies of 
a Soldiers, and apparently they had been murdered at La 

leize. oo 

Renever Baxpwin. Of course, they didn’t know they had been mur- 
dered. ane 

Colonel Exzis. They could tell by the bullet holes in heads; it was 
their opinion that they had been murdered. ys ; 

Senator Barpwin. ‘They were all shot in the head ? 
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Colonel Exxi1s, No, no; some of them were. 

- Mr, Cuamerrs. There had been fighting around La Gleize. _ 

Colonel Etxis. Yes, sir, there had heen. That was fought over— 
well, Peiper was surrounded there for 3 or 4 days. . 

Mr. Cuameerrs Thank you. 

Senator Batpwin. There is a statement in one of these documents 
here, a review of this case, which I think ought to be somewhere in this 
record, and I think that is a statement we ought to have in connection . 
with this thing. We ought to develop what the orders of these men 
were, and what their philosophy of going into this battle was. ~ 

Mr. Cuampens. Sir, I had intended, as a part of the later testimony 
when we got into the question of review board procedures to introduce 
this entire document. 

Senator Batowin. Very well, that will be all right then. 

Mr. Cuampers. One other question, or perhaps two, Major Byrne. 
This is a general question, and I just prefer to have your candid 
opinion on it: You investigated these confessions that had been made 
along with the maps and other data that was given to you. You got 
over there after the war was over so that you had not been directly 
connected with the Army at the time these incidents took place. 
Theoretically, you should have been a little more objective than some 
that came there at a different time. 

’ Major Byrnz. Nobody shot at me; no. 

Mr. Cuampers. And you were not mad at anybody ? 

- Major Byrne. No. 
. Mr. Cuamerrs. Major, what is your honest opinion of the type of 
evidence we were getting through these confessions? 

Was it being corroborated to the degree where, in your opinion, you 
became convinced: (1) that the incident took place and (2) that the 
individuals had something to do with that? 

Major Byrwnx. I think I can answer that unequivocably. The evi- 
dence was not entirely of a type that would be admissible in normal 
municipal practice as far as proving these events, but as far as con- 
vincing me as a layman, or anyone as a layman, that the events 
occurred and that these individuals were in one way or another in- 
volved in it, yes, I was convinced that they were involved to some 
extent—whether or not they had been directed by specific orders in 
certain cases, the degree of guilt, as far as murder, manslaughter, or 
what have you is concerned, there, of course, was.a question. But as 
far as these people having been about there and involved in these 
shootings, I can think of no exception in which I was convinced that 
they had not been there. : 

Now, I say, again, it might not have been conclusive evidence to 
establish that one individual perpetrated a specific crime in every 
specific case, but in general, without analyzing each individual ac- 
cused, I was satisfied that we were at least trying the right man. 

- Mr. Cuamerrs. Did you find cases where you were convinced that 
a specific man did do a specific thing with which he was charged ? 

Major Byrne. Yes, very definitely. I can remember some of.them, 
Sprenger shooting that man at Stoumont in particular; it bears out in 
my mind, because I was particularly impressed. I knew this boy 
Sprenger. He was a good-looking soldier, had an excellent mind, and 
impressed himself on me. The Wischmann-Peiper-Sickel affair at 
Petit Thier was, to my mind, very conclusively established. 
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“J may err on the names of some of these people, it’s been quite a 
while, but the killings in Stavelot, some of the specific shootings in- 
Stoumont, in my mind, were well identified and tie a in by. a confession 
on the: part of the accused in many cases, corroborating statements by’ 
coaccused, or independent witnesses; and, in some ‘cases, by far, not. 
all, of findin people who had seen things on the ground that indicated, 
that these offenses had occurred. ~ ; 

-Mr. Cuampers. May I ask you, about a particular case which I have: 
read in the record? Iam sorry I cannot tell you even the name of the 
town, but it was an incident in which a group of 28 civilians were. 
brought out of a cellar, after a couple of grenades were tossed.in, and 
all-but three were shot, and.as I recall the record of trial, the German: 
soldiers said, “Who was that woman that spoke German here?” And’ 
she, and I think her two children, went over and escaped being shot 
by the soldiers. : es! S 

: Did you investigate that? ° 

Major Byrne. I did. 4 

Mr. Cruampezrs. Did anybody: eattes to having ane that, so you 
were corroborating a confession, or why were you investigating that 
particular case? “3 

Major Byrn. Colonel, I cannot fairly answer the question that we 
had a specific confession. I know that that event happened in Stave- 
lot. I know the woman who spoke German was named Gregoire. I 
spoke to her, and‘ she took me to the cellar where she had been first 
confined, and where the grenades. were thrown in, and took me to the 
little lot across the street where they had been lined up and shot and 
very vividly described the manner in which she had, with her.children, 
been separated from the ae because she spoke "German, and wit-, 
nessed, in part, it was dark, the shooting of these others who were not 
so fortunate and could not speak the right language. 

Mr. Cuamprrs. May I ask one further question, or series of ques-. 
tions? 

You say you were at. Schwabisch Hall for. the period of time while 
these cases were being developed ? 

Major Byrne. I was there roughly about 6 weeks. 
. _ Mr. Coameers. Did you take part in the taking of testimony from 
the accused 2 

Major Byrws.. To the extent that I have described previously, Colo- 
nel Chambers, I was swearing, administering the oath, primarily on 
these picture-aflidavits in which they described each other as being the 
individual referred to in their original statement which had been 
given some time before, there may have been one or two occasions, and 
I do not remember them specifically, in which I administered the ‘oath: 
to a full-scale confession, or to a what we normally refer to as con- 
fession or statement . 

~ Mr. Cuampers. Did you take part.in any of the mock trials? 

Major Byrne. I took part in none of the mock trials. I had occa= 
sion to observe part of one. 

Senator Batpwrn. Let me ask a "question here. I have to answer a 
quorum call and I must leave in a minute. 

Were there ever efforts that you knew about, of your own personal. 
knowledge, other than the one that, you and ‘your group made to: 
secure corroborating testimony of confessions that were obtained at 
Schwabisch Hall? : 
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Major Byrne. I cannot say positively, Senator. I do not believe so. 
When more evidence was needed in Belgium, they usually sent me to 
get it because I knew the people and kmew the area, and I might add 
that I received a great deal of cooperation from the Belgians who, 
once they learned my mission down there, the local grapevine worked 
efficiently—volunteered to come in and give any assistance they could, 
and this brought in evidence of numerous things that had happened but 
with which we were totally unable to connect with anything specific. . 

Senator Batpwin. In other words, they told you more than you had 
confessions to cover. 

Major Byrne. That is right. On the basis of what they told me, 
it would indicate that there were far more people shot in that particu- 
lar area than we had any proof of. 

Senator BaLowin. What was your experience as an attorney before 
you went in the Army ? 

Major Byrne. I practiced 4 years in La Crosse County, Wis., and 
before my entry into the service. 

Senator Batpwin. Are you a graduate of any law school? 

2 n}ob Byrne. I am a graduate of the University of Wisconsin Law 
chool, 

Senator Barpwin. Are you a college graduate? 

Major Byrnes. I am also a graduate of the University of Wisconsin, 
with the degree of a bachelor of laws. 

Senator Batpwin. Did you have 4 years of college and 3 years—— 

Major Byrne. Not exactly. We have a combined course which I 
finished in 6 years. 

Senator Bartpwin. Then, you had 3 years of college and 3 years 
combined college and law training? 

Major Byrne. That is correct, sir. 

Senator Batpwin. And were you a member of the bar of the State 
of Wisconsin ? 

Major Byrne. I was, sir. ; 

Senator Batpwin. We will now recess until 1: 30. 

(Whereupon, at 12:07 p. m., the subcommittee‘stood in recess until 
1: 30-p. m. of that same day.) 


AFTERNOON SESSION 


Senator Barpwiy. Do you have.some questions, Mr. Chambers? 

Mr. Caameer. I had finished. _. 

Senator Batpwin. I think Mr. Flanagan has some questions. 

Mr. Franaean. Major, this morning I believe you testified you con- 
ducted the investigation of the incident that occurred at LaGleize, 
Belgium. 

Major Byrne. Yes. 

Mr. Fuanaean. You were the only one of the prosecuting or inves- 
tigating teams that conducted this investigation at LaGleize? 

Major Byrne. To the best of my knowledge; yes. 

Mr. Franacan. You were there alone at that time? 

Major Byrnz. Alone, as an investigator. I had with me a traveling 
interpreter and a court reported to transcribe the necessary informa- 
tion that was obtained. 

Mr. Fuanacan. About how big was this village of LaGleize, how 
many buildings were in it? 
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Major Byrne. They rambled, Mr. Flanagan. I would say there was 

in the vicinity of between 50 and 100. It was a small village. 
' Mr. Franaaan. About what was the population of the town? 

Major Byrnz. About two or three hundred. 

Mr. Franacan. During your investigation, did you determine 
whether the civil population of the village of LaGleize were present 
at the time of these alleged atrocities at that place? 

Major Byrne. To a certain extent; yes. A number of them had fled 
ahead of the attacking and defending troops from both sides. There 
was heavy fighting in the village. There were some of the populace, 
if I am correct, of LaGleize—they sometimes have a tendency to 
overlap—it was the general tendency to hide in the basement of the 
church which was usually the strongest. stone building in these villages, 
and there were some of the populace there; but, the bulk of the pop- 
ulace I would say, in most of the communities, had evacuated them- 
selves from the immediate vicinity of the village. 

Mr. Franagan. About how many of the villagers did you talk to 
that were present during this period of the atrocities, around I imagine 
it would be, December 18, 19, and 20 of 1944? 

Major Byrne. In LaGleize, my investigation was directed primarily 
to what happened in the immediate vicinity of the church. I talked 
to the pastor of the church, and to probably not more than 10 or 15 
of the inhabitants who had been pointed out to me by the pastor, or 
by the local burgomaster.as those who were present during the action 
and in those buildings in the immediate vicinity of the church during 
the attack. 

Mr. Fuanacan. I want to confine my remarks here to one incident 
at LaGleize, that is, the incident where some 20 to 30 American soldiers 
were alleged to have been lined up inside the wall of the churchyard 
and executed by Germans. 

Do you recall that incident? 

Major Brrne. I recall the incident; yes. 

Mr. Fuanacan. What evidence, if any, did you find in talking with 
persons in the village of LaGleize that this incident had occurred? 

Major Byrne. The only evidence that I found of that, sir, was the 
evidence I related this morning. . 

This church wall, which might help me to bring out the explanation 
of it, is on the rear portion of the church and around the cemetery, a 
retaining wall, that is, to keep the cemetery from sliding into the street 
which is somewhat below it at that point. The wall at one point, I 
would say, is possibly 12 or 14 feet high and tapers toward the front 
of the church to a height of possibly 4 or 5 feet. It is a wall on the 
inside, around the cemetery, to a height of perhaps 3 or 4 feet at the 
front, and running slightly higher. It was variable, and partially 
destroyed at the time I saw it. 

_ There is only one wall which is in part a retaining wall and in part 
mea be considered the fence around the churchyard. 

he churchyard, if you are familiar with the churchyards in French 
and Belgian countries, are immediately around the church. You have 
to.go through the cemetery to get into the church, and they are right 
on up to the church wall.. They have their cemeteries around their 
churches in the same manner that we have our lawns around our 
churches; and the bodies that I found—I found no evidence of bodies 
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lying in the cemetery. I did find some evidence of bodies lying on the 
opposite side of the wall adjacent to it. 

Mr. Fuanacan. Well, I am reading here from the review of this 
case by the deputy judge advocate’s office in the European theater, 
and the direct evidence shows. that directly in front of the church, 
inside the wall, another group of approximately 20 or 30 unarmed 
and surrendered American prisoners of war had been collected and 
they were shot with rifles and so forth. 

That being the case, would it not seem likely that the bodies of these 
men would be found between the church wali and the church, that is, 
in the cemetery proper? 

_ Major Byrne. That could be, Mr. Flanagan, and would normally 
be the interpretation. I can explain it only in this way: That the 
graves registration teams and collecting teams were present in the 
town immediately with our assault troops at this time, and the bodies 
referred to in the review there could very well have been removed to 
a collecting point either by the Germans or Americans prior to the 
time that any of the Belgians had an opportunity to see them in 
LaGleize, particularly. They were confined to the cellars and to their 
houses for the greater portion of the operation. 

Mr. Fuanacan. Now, as I gather from the records, this shooting 
in the churchyard took place either in the morning or the middle of 
the day of the 18th of December. That very day the parish priest left 
his cellar and walked around the church, or walked in the vicinity 
of the church. 

Did you ask the parish priest whether he saw any bodies in the 
churchyard at that time? 

. Major Byrne. I believe I did. I cannot state positively at this 
moment, but what I was asking was if ever at any time he was out 
of the cellar and saw any bodies. 

Mr. Franaean. Am I recalling your testimony correctly in quoting 
you as stating that he never saw any bodies around the church? 

Major Byrne. That is my recollection of his affidavit that I took 
at that time. I could be in error. He may have seen one or two 
‘somewhere in the village. 

My. Fianacan. Did any of the native citizens, civilians in the town 
of LaGleize see any bodies in or near the churchyard at that time? 

' Major Byrne. Near, yes; in the churchyard, I don’t recall. 
_ Mr. Fruanacan. How close? ; S 
‘Major Byrrnz. The wall is about 2 feet thick. The bodies were 
lying on the outside of the wall in the ditch toward what would: be 
‘the sou side of the-church, as I recall it, within 30 feet of the church 
itself. : 
* Mr. Franacan. The civilians testified that they saw those bodies; 
they did see the bodies there? wo 

' Major Byrne. How many were there, was vague in their testimony— 
as to how many they saw. 7: 

Mr. Fuanacan. Was there any direct testimony you were able to 
‘obtain from any of these civilian witnesses to the effect that they 
heard or saw that shooting going on in this churchyard ? 

Major Byrne. Only to the extent, Mr. Flanagan, that there was 
‘sporadic shooting in that vicinity, and in other portions of the com- 
‘munity during that period; nothing that would be conclusive, that 
is, close enough from what they could hear that I could conclusively 
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sae that they heard the shooting and that it happened at the church- 

ar 

‘ ier Franacan. It would be quite natural at that time, December 
8, that there would be sporadic shooting in a town under attack? 
 Mialor Byrne. Yes. 

Mr. Frandcan. And that shooting could have been a part of the 
normal course of the warfare that was going on in the community? 

Major Byrne. It could have been. 

Mr. Franagan. Do you feel from your investigation there that 
if 20 to 80 American soldiers had been shot in this churchyard, that 
the villagers in that immediate area would have heard these concen- 
‘trated reports of gunfire? 

Major Byrys. No more concentrated ‘hae the ordinary battle fire, 
Mr. Flanagan. They were’close enough in the vicinity so they could 
have and should have been able to hear the shooting. 

Mr. Franacgan. You conducted this inquiry, Major, and I am re- 
ferring merely to this churchyard incident; and, based on the in- 
formation you were able to obtain from the witnesses in the town, 
were you convinced in your own mind that 20 to 30 American soldiers 
had been killed in that churchyard ? 

Major Byrne. Solely on that evidence? 

Mr. Franagan. Yes. 

Major Byrne. Eliminating all other evidence? 
~ Mr. Franaéan. Yes. : 

Major Brrnz. No. 

Mr. Fuanacan. What other evidence did you have? 

Major Byrne. Evidence—that is straining’ my memory pater 
able on this—but I know there were probably, and I can only say 
“probably,” statements of people who were involved in it and prob- 
ably corroborating statements on the part of either other accused or 
other witnesses. 

Mr. Franacan. Then, aside—— 

Major Byrwz. I would have to see the record of trial to see MnBD 
the evidence was on that point, of course. 

Mr. Fuanacan. Then, aside from the statements. or Bridaiids pre- 
sented by German soldiers themselves who were present there, you 
now state that your inquiry of the situation at LaGleize was not suf- : 
ficient to prove the crime was committed ? , 

Major Brrns. Independently, no, I don’t believe so; ; merely corrob: 
orative. 

hae pee es May I ask a-question there, Mr. Flanagan, if you 
ease / 
- _I believe he testified this morning that you so reported back to the 
prosecution staff that the evidence you got there was negative m 
character... 

Major Byrne. Yes, sir, it was not conclusive. I could bring back 
only the testimony of the priest and these two individuals who had 
reported seeing some bodies in the vicinity of the church, and an- 
other one who saw bodies elsewhere in the village. 

Mr..Franacan. Now, to leave the incident at LaGleize, there was 
some discussion here this morning concerning an incident at Wanne, . 
Belgium. 

ih the petition of the defense counsel, it is stated that a woman 
was shot in a chair at Wanne. We have now determined that that is 
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a misstatement in the petition, that. this incident actually took place 
at Bulingen, rather than Wanne. The facts are correct but the name 
of the town was wrong—it is Bulingen ? 

Major Byrne. Yes. 

Mr. Fuanacan. Did you conduct an investigation at Bulingen con- 
cerning the alleged shooting of a Belgian civilian woman in her home 
by a German soldier? 

Major Brrnz. I don’t recall that I did, Mr. Flanagan. J recall | 
investigating the Goldschmidt shooting of six or seven in a yard at 
Bulingen, but do not recall investigating the killing of a civilian 
woman in that town. 

Mr. Frawacan. And you would be in a position to state whether 
or not the petition of the defense counsel is correct in that respect? 

Major Byrne. In that particular; no. I found only one dead 
woman under the same or similar circumstanees, and it is my recollec- 
tion that I found her in LaGleize; but, I am testifying from my 
memory, of course. They really had no bearing on any of the matters 
that I was down there investigating at the time. ° 

Mr, Fianacan. Did. you also conduct inquiries at Stoumont con- 
cerning the incident that took place there? 

Major Byrnz. Yes, I did. 

Mr. Franacan. Were you the only investigator, to your knowl- 
edge, that conducted inquiries at Stoumont and Bulingen? 

Major Byrn. To the best of my knowledge, yes; up to that time, 
up to the time when subsequently defense investigators went to the 
same village. 

Mr. Franacan. Do you recall the incident at Stoumont involving 
one Hans Pletz? 

Major Byrnes. By name, I don’t. However, if you will give me 
some of the facts, possibly I can recall it. 

Mr. Fuanacan. I will recite the facts set forth in the review. The 
facts are that Hans Pletz was a machine gunner in a German Mark 
IV tank. His tank, together with a column of tanks were traveling 
through’ the town of Stoumont, I beieve, on the 19th of December. 
The facts in the case as presented in court were that the driver of the 
tank in front of Pletz’ tank testified that he saw about 35 American 
soldiers lined up in front of a grocery store, and he saw machine-gun 

‘fire coming from somewhere, he didn’t know where, because he was 
down in the tank, but it mowed down part of the line of men he could 
see. The driver of Pletz’ tank also testified that he saw this line of 
men in front of a grocery store, and heard some shooting, but didn’t 
see the men actually fall. 

Major Byrne. I remember the incident. : 

Mr. Franwacan. On the part of the defense, a German soldier who 
was in the tank following the Mark IV tank in which Pletz, the 
accused, was gunner, testified he followed Pletz’ tank all through the 
town and his head was sticking out of the turret and he saw no gunfire 
coming from the tank at all, directed toward the prisoners. Those 
were the facts. 

Do you recall investigating that alleged killing of some 30 American 
soldiers standing in front of the grocery store there? 

Major Byrne. I remember investigating that particular incident, 

- and in connection therewith it is my best recollection that one of the 
citizens, and at this point I cannot state which one of them, did tell 
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me that between 5 and 10 bodies were found at a point slightly down - 
the road—the road curves at that.:point and goes downhill—lying 
next to a stone wall, and at about the time that we are discussing. . 

Mr. Fuanacan. Would it,.by any stretch of the imagination, have 
been possible that these bodies that were down the road farther, were 
the bodies of men involved in another incident near the command | 
quarters of Colonel Peiper? _ 

Major Byrne. If you say “by any stretch of imagination,” yes. 

Mr. Fuanacan. By any reasonable stretch of imagination. - 

Major Byrne. It seems to me,:-Mr. Flanagan, from the information 
I got from these people, that the bodies they saw there were probably 
a part of the group that had been assembled in front ofthe store. It 
was the only incident in’ which the villagers recalled a group being 
assembled at that particular spot. nei 

Mr. Fuanacan. Did the villagers recall that American soldiers were 
assembled in front of the store? 

Major Byrne. They recalled that they were assembled in front of 
the store. : 

Mr. -Fuanacan. Did any villagers see the firing going on? 

i Mage Byrne. There were not eyewitnesses to that shooting, as 
recall, 

Mr. Firanaaan. Did any of them hear of it? 

' Major Byrne. Heard of it; yes. 

Mr. Fianacan. Hear the gunshot—sorry. - . 

Major Byrne. Again, I cannot say unconditionally that they heard 
that shooting. There was fighting going on in that town at the same 
time. ; ; , 
Mr. Franacan. In that town, in. that incident involving the Amer- 
ican soldiers standing in front of the store? 

It was also charged in the trial, and reading from the trial record, 
that on the same date, December 18, approximately 15 or 20 unarmed 
and surrendered American prisoners of war were shot and killed by 
a crew of a German Mark LV tank at a point next.to a house which 
was thought to be the command post of the accused Colonel Peiper. 
That is an entirely different occurrence from the one in front of the 
grocery store. aver , ok 

“Major Byrrns. Yes. pee he 
' Mr. Fuanacan. And asI gather, you were only able to obtain. testi- 
mony concerning 10 bodies in the community. os 

Major Byrne. Ten in the community? No. 


Mr. Fuanacan. Did you find other bodies? ana 

Major Byrne. My last answer was, it was between 5 and 10 bodies 
at this spot near the grocery store.. That is not all we found in the 
community. 

- Mr. Franacan. Was that spot near the grocery store anywhere near 
the command post of Colonel Peiper ? 

. Major. Byrne. Near in that it.was within walking distance. I 
would say, in city blocks, it would be about three or four blocks from it. 
Mr. Fianacan. How big a town is Stoumont ? 

Major Byrnes. It is a long, narrow. town, no larger than I have 
described for La Gleize, with a big church, and 25 to 50 scattered 
hovels, we might call them. The village was horribly destroyed at the 
time I saw it. How large it had been before the attack, I couldn’t say, 


392 MALMEDY MASSACRE INVESTIGATION 


except in area it probably covered a large area and was perhaps scat- 
tered over perhaps four or five square city blocks. | 

Mr. Franacan. Now, back to this incident of the alleged shooting 
of American soldiers in front of the grocery store, can you recall 
about how many witnesses you found that had seen these bodies of 
dead Americans? - , 

Major Byrne. It is difficult to say, but it is my recollection that there 
were two or three who had seen the bodies in those places. ; 
Mr. Fuanacan. Did the two or three see any more bodies? There 

were apparently about twice that many involved. 

' Major Byrnz. As nearly as I know, they did not. The witnesses, 
again in this community, were taking cover in the cellar of the church 
and other cellars of the village. 

Mr. Fuanacan. Were you able to obtain any reasonable explanation 
as to why these bodies would have been moved away from the store, and 
part of them moved away altogether, before any villagers had an 
opportunity to see them? 

Major Byrne. Only the two explanations I have heretofore offered : 
Some were removed, it is known, by the Germans and buried. We 
found numerous American graves where they had been buried by the 
Germans in the immediate vicinity of Stoumont, some in the village 
cemetery, and the fact that the American Graves Registration squad 
moved in with our advance troops and picked bodies up as fast as 
they were able to locate them, is another factor. 

Mr. Firanacan. Did the American Graves Registration make any 
report of finding bodies there that might have been massacred in a 
way described in the case? 

- Major Byrne. I can’t answer that question, I don’t know. 

Mr. Firanacan. In this case, as in the one at La Gleize, based on the 
situation at La Gleize, were you able to obtain sufficient evidence which 
in your mind would indicate that an atrocity had taken place there 
in front of the grocery store? 

Major: Byrne. I was satisfied in that case, more so than in the 
LaGleize case, that the incident as described had probably happened 
in that spot. ; . 

Mr. Fianacan. In other words, you were satisfied, based on the 
evidence of two civilian witnesses, plus the finding of one-half of the 
bodies, oe an atrocity had taken place or did occur involving some 
20 men $ 

Major Byrne. Involving not necessarily 20 men, Mr. Flanagan, but 
that it involved the shooting of American soldiers of that approximate 
number at that point. 

Mr. Franacan. What number are you talking about now, 10 or 202 

Major Byrne. The allegation has run in that all the way, I think, 
from 10 to 35, and I would say probably between 15 to 20 were prob- 
ably involved. Some may not have been killed, but shot and subse- 
quently crawled off,.as happened in the cross-roads massacre. 

Mr. Fuanacan. On that point, were there ever any survivors found 
that testified they were shot up in that area ? 

Major Byrne. In that area; no, sir. 

Mr. Franaaan. Isn’t it likely, if Americans were lined up and 
ruthlessly shot by German soldiers, that any survivors would have 
reported that matter to their superiors? 

Major Byrne. Had there been one, I think so. 
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. Mr. Fuanacan. If—you think if there were survivors they would 
have reported it? =. ant nah eS 
.-Major. Byrne. I would presume so. It is a normal thing for a 
soldier to report such an atrocity, if it happened. -  * 

: Mr. Franagan. This morning you stated that there were some cases 
that you investigated in Belgium, and you were unable to sustain the 
allegations as set forth in the confessions and statements of other per- 
sons that you were sent down to investigate. -_ 

-Major Byrne, I believe I said substantially that there were cases 
where I could find no corroborative testimony. oh oh 

! See Fianacan. How many cases of that kind were there, can you 
recall ? 

. Major-Byrnz. One,'I remember in particular, was a reported killing 
of some 150 or 200 in the vicinity of LaGleize.. I could find. the dis- 
carded vehicles of the Germans up in the hills where they told us 
they had discarded them, the SPW’s, their half-tracks. I could find 
the spot, or a spot which substantially coincided with the description 
of the spot that was there, but could not find a soul that had seen any 
bodies in that spot. 

Mr. Firanacan. Were there any civilians in that immediate vicinity? 

: Major Byrne. It was somewhat isolated, Mr. Flanagan. I would . 
say it was on the edge of a wood, and in a comparatively large field, 
which was rolling. The houses along that roadway, and the imme- 
diate farm houses on that place were not occupied at the alleged time 
this happened. People who were living there and owned the place, 
they had taken off southward at that time and were not at home. : 
. Mr. Fuanacan. Had you found any civilians in the area who had 
passed by this field, or wherever these Americans were supposed to 
have been killed, about or shortly after the alleged massacre? 4 
. Major Byrne. I did not. I could find nobody that I could put in that 
spot at that time. ; 4 nan 

. Mr. Fuanacan. Did the Graves Registration make any report of the 
finding of 100 or 150 bodies of American soldiers in that area? 

. Major Byrne. I can’t state positively, but it is my recollection that 
there was a report of that sort. sea 
. You see, the Graves Registrations reports at that time, from the | 
few that I have examined, placed their bodies solely by the name of 
the villiage that they were reasonably close to, and didn‘t give any 
further description whereby you might put any one body at any par- 
ticular spot on the ground. 7 : 
= Mr. Franacan: What was this incident? Can you relate what the 
facts were that you were supposed to determine by your investigation ? 
.. Major Brrnz. Only in part, Mr. Flanagan, and that was—I will 
have to put it within a-span of a couple of days, now—it was within 
the period from the 19th to the 23d or 24th, when a large number of 
prisoners had been taken in the vicinity of Stoumont, Cheneaux, and 
. LaGleize, and had been marched to the rear and assembled in a field 
near. LaGleize, where they were in groups and were systematically 
shot. It was tied in by the fact that’it was in the vicinity of where we 
abandoned some SPW’s because we ran out of gas. I did find the 
SPW’s, which were not visible from the road.. They were well con- 
cealed in the woods. Who the names of the perpetrators or alleged 
perpetrators in that case were, I don’t recall any longer, but I know 
that there were statements that connected the abandoned SPW’s, and 
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the vicinity of the SPW’s being abandoned in a wood on a hill be- 
hind LaGleize. 

Mr. Fruanacan. And some 150 to 200 American troops were sup- 
posed to have been killed there? © 

Major Byrne. From my recollection, the figure was between 150 and 
200. I know it was a larger group than initially alleged as being 
slaughtered at the Crossroads... * 

Mr. Fianacgan. You know that at the Crossroads massacre, which 
is the chief one in this case, that according to the information I have, 
and it may not be correct, but that within a matter of hours the in- 
formation of that massacre was known Nation-wide, and—as soon 
as our troops got in there, worldwide. 

Major Byrne. That could be true. I am not certain of it, myself. 

Mr. Fianagan. I believe that the American Army field officers 
started an investigation shortly after that of this Malmedy massacre 
at the Crossroads. . 

Major Byrnez. I know it was not until, it is my recollection, that 
it was sometime in January that they found, actually found the 
bodies in the snow and dug them out. 

- Mr. Franacan. Was there any such general information to your 
knowledge got out as to this other large massacre that was supposed to 
have taken place in LaGleize? 

Major Byrne. To the best of my knowledge, I didn’t hear of it. 

Mr. Fianacan. Was anyone tried for implication in that large 
massacre at or near LaGleize? 

Major Byrnr. I do not believe there was. I may be wrong, I can’t 
be specific and say that there were any 1 of the 624 accused who 
were tried for that shooting at LaGleize. 

(Discussion off the record.) 

Mr. Fuanacan. The information I have is not definite at this time, 
whether any person was specifically accused of having taken part in 
this massacre in LaGleize, but let me.ask you in that connection, do 
you recall from the set of facts that you had upon which your investi- 
gation was based, as to the number of Germans that may have taken 
part in that massacre ? 

Major Byrne. I don’t think I can answer that question fairly, Mr. 
Flanagan. I would be hazarding a guess if I did. 

Mr. Franacan. Was this by any chance a case where three or four 
hae armed with machine pistols were supposed to have committed 
the act $ 

Halo Byrne. I don’t believe it was limited to as small a number 
as that. 

Mr. Fuanacan. In this case would it be fair to ask you whether 
based on your inquiry, independent inquiry, you found sufficient 
grounds to show even that a crime had been committed ? 

. Major. Byrnes. As far as finding corroborating evidence on the 
ground, no, I found none. 

Mr. Firanacan. And you found none as.a result of interrogation 
of. civilians in the area? 

Major Byrne. Civilians were unable to give me any information 
with reference to this large killing there. ; 

“Mr. Franacan. Were there any other cases where you were unable 
to corroborate the facts as set forth in the statements of the accused, 
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and the witnesses, which have been given to the prosecution team at 
Schwabisch Hall? , 

Major Byrne. Yes, in cases where specific number of dead were 
listed in various confessions, there were numerous occasions when I 
found less bodies, or information describing less bodies in these places 
than were stated in the various statements. In those cases, I found 
evidence that there were some bodies. ees . 

Mr. Fuanacan. In every case did you find evidence where there 
were some bodies? 

Major Byrne. In every case,.no, as I previously stated. 

’ Mr. Fianacan. In any other case outside of the large alleged mas- 
sacre, outside of LaGleize, where you found evidence of no bodies? 

Major Byrnz. May I answer your question this way, Mr. Flanagan: 
I am certain that there were—I am sure there were, but I don’t re- 
member any, specifically. 

Mr. Firanacan. There were other cases where you found no evidence 
of any bodies? 

Major Byrne. Right. 

_ My. Franagan. Where massacres were supposed to have taken 
lace ? 
Major Byrne. That is right. 

Mr. Franacan. Now, in those cases where you found no bodies, I as- 
sume you made a report back to the Prosecuting Team. ~ 

Major Byrng. That is right. 

_ Mr. Franacan. And to your knowledge were any of those cases 
prosecuted nevertheless? - 

Major Byrne. I cannot fairly answer the question. 

Mr. Fianacan. Do you know of any cases where prosecution was 
carried on, although you in your independent investigation were un- 
able to find the bodies of any of the alleged persons killed ? | 

Major Brans. No, I have no personal recollection of any individual 
case of that sort. 

Mr. Fuanacan. You just don’t know whether or not any cases were 
presented such as that? 

Major Brrneg. No, I do not. 

Mr. Fuanacan. When you went out to conduct these investigations, 
in Belgium, did you receive any instructions from Major Fanton, as to 
the type of inquiry you should undertake ? 

Major Byrne. No, I didn’t. Major Fanton passed me at Weisbaden, 
and said hello-and goodbye at the same time, as he was going to the 
United States. 

Mr. Fuanacan. Did anyone give you any instructions as to any 
particular type of investigation? | .. : 

Major Byrne. General instructions, yes, from Colonel Ellis. I 
should aay “suggestions” rather than instructions; and also from 
Captain Schumacker who was working there. We had a round-table 

- discussion—I was recently assigned at that time—and we went over 
the statements, what they had, and they oriented me on what we were 
looking for. ms 

Mr. Fianacan. Had you ever conducted any investigation of that 
type prior to this time? ae 

Major Byrne. I had not. 
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Mr. Fuawacan. Had you ever conducted any extended investigation 
for the armed service prior to that time? 

Major Byrne. Extended investigation; no. 
- Mr. Franacan. Had you ever conducted any extended investigation 
in your private practice of law prior to that time? 
_ Major Byrne. Other than the investigations of insurance matters, 
and things of that sort. 

Mr. Franacan. Automobile accidents, injuries, and personal dam- 
age cases? , 

Major Byrne. Yes. S 
._ Mr. Fuanacan. In your investigations, were you attempting to 
obtain evidence that could be used in court in accordance with the 
Anglo-American rules of law that we know? 

Major Byrne. May I have your question again? 

Mr. Fuanacan. Will you read the question, Mr. Reporter ? 

(The question was read by the reporter.) 

Major Byrne. Yes, I was. 

Mr, Franacan. Were you ever told that these courts would follow 
the Anglo-American rules of law? : 

Major Byrne. I don’t believe that I was ever told what rules of 
law we were going to follow. 
. Mr. Fuanacan. Did you know what rules of law you were going 
to follow ? 

Major Byrne. The rules of law—I investigated it primarily with 
a mental conception of the rules of Anglo-American law. The only 
variations, as far as rules of law are concerned in those trials, to my 
recollection, were the evidentiary rules. — 

Mr. Fuanacan. Were you ever instructed as to the rules of evidence 
that would be used in this case? 

Major Byrne. Yes. We had considerable study of it, at the time 
we were preparing for trial. 

Mr. Franacan. Were the Anglo-American rules, as we know them 
in our courts here, in the United States, in use? 

Major Byrne. Evidentiary rules? 

Mr. Fuanagan. Yes. ; 

Major Byrnes, No; to the extent, as I pointed out and is pointed out 
in the review, the one you have there, the hearsay rule was not applied 
in the same manner, nor was the use of the confession of one accused 
against another to be excluded merely because it was a confession of 
an accomplice. ~ 

Mr. Fuanacan. This morning, you testified that you had never seen 
but one mock trial. ; 

Major Byrne. That is right. 

Mr. Fuanacan. Will you describe that to us, when and where, and 
the circumstances? i 

Major Byrne. I can pin it down within 30 days, but that is as close 
as I can do it. It was on one of the first occasions that. I was at 
Schwabisch Hall, being questioned myself as to the results of my in- 
vestigation in Belgium and receiving additional information in con- 
nection with other matters. ; 

The trial I saw, if you call it that, you had a play upon words as 
to whether that was a schnell proceeding, a fast procedure or a mock 
trial, but in any event [ saw what substantially has been described 
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by other witnesses before the committee. It was brief. In fact, it was 
so brief, that it was over before I actually got a look at what was 
going on. 
There was a table, as has been described. There were three persons 
sitting behind the table. 
Mr. Fuanacan. Who were those? ©. > 
Major Byrne. Who they were,Idon’t know. _ . 
Mr, Franacan. Were they dressed in the uniform of American 


soldiers ? : 

. Major Brene.. I can’t state positively ; it is my recollection that they 
were, . 

Mr. Fuanacan. Were they supposed to be the judges or court mem- 
bers? 

_ Major Byrne. I frankly don’t know what they were supposed to be. 

Mr. Fuanacan. Did you think they were? 

Major Byrnz. No, I did not. I had been advised previously that 
this was a fast interrogation procedure that they used on some of 
the—shall we say—not too bright suspects? 

Mr. Fianacan. What do you think these three officers, or these 
three persons were doing, sitting back of the table? 

Major Brrnz. Absolutely nothing. 

Mr. Franaean. Just sitting there? : 

Major Byrnes. It is my recollection that at the time this one hap- 
pened, that I saw, we did not have, other than Mr. Perl, any officer 
personnel who could speak the language, and they could not have 
participated a great deal. 

Mr. Fianacan. And so, did you gather then that they did not 
participate ? 

’ Major Byrne. I know that they said nothing. 

_ Mr. Fuanaaan. I merely sat there? 

‘Major Byrne. Merely sat, as stage dressing. 

_ Mr. Fianacan. Stage dressing, to observe the proceedings ? 
Major Brrnz. Yes. 

Mr. Fuanacan. What was your part in this mock trial ? 

Major Byrwr. I had no part in it. I was coming down the hall 
between the interrogation'section and the administration office of the 
prison. The door was open. I had occasion to look in to see what 
was going on. 

' Mr. Franacan. You were just a spectator ? 

Major Byrne. Just a spectator. 

Mr. Franacan. In addition to the 3 men behind the table, was one 
of the accused there? 

Major Byrne. It is may recollection that he was. 
“Mr. Franacan. Were there any other witnesses? 

Major Byrneg. I do not recall that there were any other witnesses, 
Mr. Flanagan. It is my recollection that there was one.and possibly 
’ two interrogators in the room. 

’ Mr. Franacan. Were they 
- Major Byrne. One of whom, or possibly both, were talking rapidly 
in German. 

Mr. Franacan. Who were they talking to? 

Major Byrne. To the accused. 

. Mr. Franwacan. Were they asking him questions? 
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Major Byrne. It would be. difficult for me to state whether they 
were asking questions or making speeches at that time. I could not 
understand the language. — 

Mr. Franacan. Was the accused making replies back to them ? 

Major Byrne. Yes. The accused on an occasion or two gave the 
proverbial “nein,” meaning “no.” 

Mr. Franacan. Were both interrogators questioning the man at the 
same time? 

Major Byrnz. They seemed to be. 

Mr, Franacan. Was there any indication that one might have been 
taking the part of prosecutor and the other taking the part of a defense 
attorney ? 

Major Byrne. Nothing that would indicate that to me. You might 
say that one of them seemed to be more aggressive than the other in 
his question, but that is all I could gather from that. 

Mr. Fuanacan. You think that the procedure described was one 
wherein one interrogator takes the part of friend and the other takes: 
a more hostile attitude toward the accused ? 

Major Byrne. It could be that procedure. 

Mr. Franacan. And one you think was unfriendly? Why do you 
think he was unfriendly? 

Major Brrnz. Only because of the tone of his voice. 

Mr. Fuanacan. Was he shouting at the accused? 

Major Byrne. Shouting? No. Shall we say, speaking disdainfully 
and sarcastically, and that sort of thing. 

Mr. Fianacan. Like the prosecutor, in making a speech? 

Major Brrnz. You might say that. 

Mr. Fianagan. And the other was speaking softly and leading him 
on? : 
Major Byrne. No, the other was speaking less sarcastically, let us 
say, but equally loud. 

Mr, Firanacan. In a manner such as the defense attorney might use 
to handle one of his own. witnesses ? 

Major Brrne. He might on occasion handle a witness that way. 

Mr, Fianacan. I have no more questions. ; 

Senator Batpwin. From your examination of this whole case, are 
you in a position to say that these towns you have discussed and the 
places where you went to check up for corroborating testimony of the 
confessions taken, were in the area through which the First SS Panzer 
Regiment came? . 

Major Brrne. Yes, sir; I can state that almost positively. 

Senator Batpwin. Was it the First SS Panzer Regiment that spear- 
headed this drive? . 

Major Brrne. It is my understanding, from the tactical story that 
we now have of this offensive, that it was the First SS Panzer that was 
spearheading it. 

Senator Batpwiyn. Were there any other German troops from any 
other German regiments other than the First SS Panzer Regiment 
that could have been in, or were in that area, from your investigation: 
of it, prior to the time that these shootings occurred, or at the time 
they occurred ? 

Major Byrne. To the best of my understanding, Senator Baldwin, 
they were not. It was limited to a particular unit which had been set 
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up especially as combat group Peiper, to make this particular drive 
through this particular spot. It is my recollection of a portion of a 
lengthy history written by Colonel Peiper that their objective was 
to cross the Meuse in the vicinity of Liege, and it was only his troops 
who either were or should have been in that area at that time. 

I did, in one particular place, in Stoumont, locate the house which 
had been Peiper’s headquarters, and the local doctor, Dr. Robinson, 
had had contact with Colonel Peiper at the house at that time. 

Senator Batpwin. And you corroborated, from the doctor, that 
that was Peiper’s headquarters? , 

Major Byrne. Yes, sir. 

‘Senator Batpwin. How did the doctor identify Peiper? 

Major Byrne. He ‘identified Peiper, it is my recollection, by his 
rank and—I forget; I can’t state now whether Dr.: Robinson stated 
that he knew his name was Peiper or not. I believe he did. Dr. 
Robinson worked with the German lazerettes—we call them medical- 
aide men—during that period, in patching some Americans and some 
Germans and some Belgians who were injured at that time, and after 
the impact of the battle was over. , 

I also, in reference to other headquarters, located Colonel Peiper’s 
headquarters at Petit Thier, identified at that time by a bundle of 
mail that was left there when they evacuated the place in January 
of 1945, which had been found in the desk by the man who lived in 
the house, the old forester—I forget his name now, but he still had 
‘it and handed me the bundle of mail the first time I questioned him, 
when I had located his house. 

- Senator Batpwin. You were at Schwabisch Hall, I believe you said, 
from some time in March until April? : 

Major Byrne. That is my recollection, sir; from about the middle 
of March until we moved to Dachau in April. 

Senator Batpwin. Did you at that time have any opportunity to 
come in contact with these SS troopers that were prisoners? © 

Major Byrne. Oh, yes. 

Senator Batpwin. Tell us what the nature and extent of your con- 
tact with them was. 

Major Byrne. Well, I had, in the course of just wandering through 
the prison, shall we. say, I had some occasion to see them when they 
marched in groups or singly. Numbers of them were brought in 
on one occasion or another for questioning or other information that 
we desired from them, and Colonel Ellis’ office, which I shared with 
Colonel Ellis, Captain Shumacker, and I think along about that time 
Colonel Crawford was there—we were all working in this one that 
was a large cell which had been rigged up as an office. I had occasion 
to go into the interrogation cells on quite a number of occasions to 
take the oath of these people when they were signing these identifi- 
cation statements that I saw. I had occasion, out of curiosity to go 
through the workings of the prison to see how it was located and 
where these people were confined. __ 

There were a number of them that were only names.to me up to 
the time that I went to Schwabisch Hall and out of idle or other curi- 
osity, I was interested in seeing what they looked like, and was taken 
through the prison by, it is my recollection, one of the prison per- 
sonnel, not our own personnel, but people from Captain Evans’ office, 
the security people, who pointed out some of these people that I was 


400 MALMEDY MASSACRE INVESTIGATION 


interested in, and in getting a physical view of the people who were 
connected with these things that I had worked with for the most part 
as theories and names. _ 

Senator Barpwin. Did you éever observe any of these prisoners being 
abused in any way, being kicked, slapped, or kneed in the groin, or 
pushed up against the wall, or things of that kind? Tell us anything 
about that that you know of. a — 

Major Byrne. I did not, Senator. I saw nobody abused. On one — 
océasion when a group of 8 or 10 were being taken up a stairway in 
the prison wearing these hoods that have been described here, a man 
in the middle of the column stumbled and fell and was immediately 
helped up by the guards, and the line assembled and they moved on 
off. Apparently the guard who led the column knew at least some 
words of German, because they would be lined up at attention, he 
would give the German command for marching, and they would 
march off. This fellow missed his step in going up the stairway or 
stumbled. oe . 

Other than that I saw nothing to indicate to me that anyone had 
been maltreated physically. 

’ Senator Batowin. Did you ever observe any evidences of any mal- 
treatment on the prisoners themselves, I mean as to their faces, or 
marks on their arms or bodies such as you might be able to observe? 

‘Major Byrne. I have not, Senator. I have seen numbers of them 
that were brought in for questioning for one thing or another, and I 
have never seen any of them sporting a black eye, or a bruise, or 
anything of the sort that would indicate that they may have been 
maltreated. ae 

Senator Batpwin. These that you have seen brought in for ques- 
tioning, did you hear any of them make any complaints? 

Major Byrne. No, sir. 

Senator Batpwin. In your presence about their treatment ? 

Major Byrns. I did not. : 

Senator Barpwin. How did they appear to be, so far as being fed 
-was concerned ? _ 

Major Byrnz. I was riot in a position, Senator, to make a com: 
pare analysis, because I-didn’t know what shape they were in 

efore they went in there;.but physically they were in good condition 

when I saw them. <All of them were much fatter than the German 
populace, on the average, that we were seeing on the street at that time. 

Senator Batpwin. I think that is all. Any further questions? 

Mr. Franacan. Nothing further. 

Mr. Cuamsbers. Nothing further. 

Senator Batpwin. Thank you, Major Byrne. : 

Mr. Cuamepzrs. For the purposes of the record and to complete 
the very partial testimony that Colonel Ellis gave this morning, I 
would like to place into the record at this time a statement by Father 
Blokian, of La-Gleize, Belguim. This affidavit by Father Blokian 
starts on page 2819 of the trial record in the Malmedy case. It was 
placed in evidence not. by the prosecution but by the defense, and I 
believe Colonel Ellis’ discussion this morning was sufficient so that it 
need not be discussed further unless you have some questions on it. 

I might say that it is substantially as stated by Colonel Ellis. 
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(The affidavit referred to is as follows :) 


‘Lieutenant WaHLzr. At this time the defense requests permission to read its 
exhibits into evidence. — : : 

PRESIDENT, Granted. 

(Whereupon, Lieutenant Wahler ‘proceeded to read exhibit D-32 as follows:) 

La GLEIzE, BELGium, June 11, 1946: 

On the above date Lt. W. J. Wahler, in the presence of Miss Betty Young, 
‘stenographer, Corp. George M. Convérs, interpreter, and Mr.’Miles W. Rulian, 
investigator, interrogated the following- named witnesses whose statements have 
all been given under oath. 

Q. What is your name?—A. Father ‘Louis Desire J oseph Blokian. 

Q. What religious denomination are, you?—~A. Catholic. 

. Q. How long have you had this parish at La Gleize, Belgium?—A. Nine years. 
- @Q. Do you recall during the month of December 1944 the occupation of La 
Gleize by German soldiers?—A. Yes. 

' Q. During, the occupation of La. Gleize by the German armed forces did. you 
remain-in your parish in La Gleize?—A. Yes. 

Q. Did you take refuge while the town of La Gleize was under siege?—A. Yes. 
' Q. When did you take refuge?—A. On Monday, December 18, 1944, at 1: 45 
when the Germans entered La Gleize. 

Q. Where did you take refuge?—A. In the cellar of the house of Arthur George. 

Q. Who ‘were present in the cellar at this time?—A. Mr. George’s family ; 
others arrived later, but at the present time I do not recall their names. On 
‘Tuesday, all the people living around the parish came to refuge in the cellar. 
There was also a German refugee there. 

Q. When you went into the cellar, was there @ lot of artillery from American 
forces being: fired into La Gleize?—A. No. 

Q. Was La Gleize ever under fire from American forces?—A. Yes; beginning 
‘on Tuesday. - 

Q..-"When the.Germans came into La Gleize on Monday, were there any Amer- 
icans in the village at that time?—A. No. . 

- Q. When was the first time that you heard of American prisoners of war being 
brought to La Gleize ?—A, I don’t know exactly. It was probably Wednesday or 
Thursday. % 

Q. Where is Mr. George’s home located with relation to. the church 2—A, About 
80 meters away, on the main road of La Gleize. 

Q. How long did ou remain in the cellar before you left it?—A. T left it about 
‘4:30'on Monday, just as it was béginning to get dark. 

' Q, And where did you go?—A, To-the Communal House wach, nee inhabited 
by the teachers. 

* Q. How long did you remain there?—A. Five minutes. 

_ Q. Where is the Communal House located with relation to the church?—A. 
Across the.street. ; 

Q. In order to get to the Communal House, you had to. walk along the road 
past the cement walls surrounding the church?—A. I followed the road along 
‘the cemetery inside the walls between the cemetery and the church. 

Q. As you walked along the road to Mr. George’s house, to. the entrance: to 
‘the cemetery, did‘you look down the road?—A. Yes; but. there was a lot of. rifle 
fire, and we hurried. | 
: Q. Did you see‘anything as you looked down this road ?—A. Nothing special. 
‘There were Germans there, as there was eveywhere. 

- Q. Did you at that time see the bodies. of any ‘Amerian soldiers lying on the 
‘road? 

Q. When did you again return to Mr. George’s home?-—A. Perhaps 10 minutes 
at the most. 

Q. Where did you go when you arrived at Mr. George’s home the second time?— 
A. To the cellar. 

Q. How long did you remain in the cellar the second time?—A. Until about 
10 o’clock on Tuesday inthe morning. . 

Q. Did you leave the cellar at that-time?—A. Yes. I went to the kitchen, which 
was at the top of the stairs. The Germans were there, and the people of the 
house were there making coffee. 

Q. And what did you do, Father?—A. I just looked and went back into the 
cellar. 
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Q. When did you leave the cellar again, if at all?—A. Sunday, December 24, 
1944. 

Q. “And where did you go this time?—A. We looked all about. The Americans 
were there. I went up to the village and then back to my house. The American 
commander was in the last house of the village and was still doing a lot of 
phoning. I asked him where we should go. He said to go toward Stoumont. 

Q. Did you go to Stoumont?—A. No; I went back: to my people in order to 
tell them. 

Q. And then what did you do?—A. We were given the order to evacuate, we 
were to get our things together and automobiles would come to get us at 4 o’clock. - 
Q. What, if anything else, did you do?—A. I went to my house. We remained 
there watching the troops. I was asked to go around-the village to assemble 

the people. 

Q. Did you ever leave La Gleize?-~A. Yes: ; on the 24th, . 

Q. How long did you remain away ?-—A. Until the following Saturday, the 30th 
of December. I returned once during the period that we were gone. 

Q. When was that?—A. Wednesday or Thursday, we buried a small boy who 
had died while we were away. 

Q. What did he die from, Father?—A. The boy died from influenza. 

Q. Between the period of December 18 and December 24, up to the time that you 
left the village of La Gleize, did you ever see the bodies of any dead American 
soldiers lying in La Gleize A. No. 

Q. During this period of time, what was your church being used for?—A. Asa 
- hospital. I suppose the soldiers also took shelter there. 

Q. Were these soldiers that you speak of Americans or Germans?—-A. Germans. 

Q. Do you know if there were any wounded American soldiers lying in this 
church?—A, People have told me there were. 

Q. Were these American soldiers being treated by the Germans?—A. I don’t 
think so. 

Q. Did you ever examine the walls surrounding the church for bullet holes?—~ 
A. About a year later, when an investigation was made by the Americans, 

Q. Did you look at the wall?—A. Yes. 

Q. When you examined the wall, Father, did you notice any marks which 
could have been made by bullets from small arms fire?-—A. No, it does not seem 
to me, there are marks but don’t appear from small arms and certainly not from 
mass firing. 

Q. By mass firing, do you mean machine gun fire and machine gun pistols ?— 
A. Yes. No proving marks were visible. 

Q. Did you examine the outside wall of your schoolhouse?—A. Partially, yes. 

Q. Did you see any marks that could have been caused by small arms fire on 
that wall?—A. No. 

Q. At any time, Father, did you see the bodies of American soldiers in. the 
town?—A. No, except those I told you that had been burned in tanks. I had 
seen only one body in a tank, the body was so burned that it could not be extracted 
from the tank. I saw the helmets of American soldiers with holes and brain 
matter inside, 

Q. Where were these helmets found?—A. In a small path at the end of the 
church property, which is a small field about 50 meters from the church. 

Q. How many helmets did you see?—A. One with brain matter in it, and 
another with a hole in it. 

Q. Father, your church is in the center of the cemetery, is that right?—A,. Yes. 

Q. While you were in the cellar from Monday, December 18, 1944, until Sunday, 
December 24, 1944, did you at any time hear the moaning or groaning of human 
beings?—-A. No; I heard cries, but they were from people in the village who 
were calling to see if we were there, 
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Q. Then, they were not cries in the sense that we use the word, they were one 
individual calling to another?—A, Yes, 
(Signed) Lovuts Dustre JoserH BLOKIAN, 
’ Father Louis Desire Joseph Blokian, La Gleize, Belgium. 


Subscribed and sworn to before me this 11th of June 1946. 
(Signed) W.J.; WAHLER, JAGD,. Second Lieutenant. 
W. J. WAHLER, JAGD. 


I, Corporal George Convers, 42235314, being first duly sworn, state that I truly 
translated the oath administered by Second Lieutenant J. W. Wahler to Father ~ 
Louis Desire Joseph Blokian, and that thereupon he made and subscribed the 
foregoing statement in his own handwriting in my presence. 

: Corporal George Convers. 
Corporal Grorce CONVERS. 


I, Corporal George Convers, 42235314, being first duly sworn state that the 
foregoing is a true and correct translation of the sworn testimony of Father Louis 
Desire Joseph Blokian given at La Gleize on the 11th of June 1946, to the best of 


my ability. ‘ , 
° (Signed) Corporal George Convers. 
: Corporal Grorge CONVERS. 


Subscribed and sworn to before me this 18th day of June 1946, by the above 


affiant, Corporal George Convers, 
Second Lieutenant W. J. Wants, JAGD. 


(Signed) W. J. Wahler, JAGD. 

(Whereupon Exhibit D-33 was translated and read in the German language by 
the interpreter). - 

Senator Batowin. Colonel Dwinell, I believe, is next. 

Colonel, will you please stand up and hold up your right hand? 

Do you solemnly swear the evidence you will give in the matter in 
question will be the truth, the whole truth and nothing but the truth, . 
so help you God? : 

Colonell Dwinztt. T do. 


TESTIMONY OF LT. COL. JOHN S. DWINELL 


Senator Batpwin. Will you give us your full name, Colonel? 
Colonel Dwinrxu. John S. Dwinell. 
Senator Batpwin. And you are still in the Army? 
Colonel Dwinetu. I am in the Regular Army. 
Senator Batpwin. Are you a graduate of West Point? 
Colonel Dwinett. No, sir. 
Senator Batowin. How long have you been in the Army? 
Colonel Dwivexx. I came in the Army with a National Guard unit 
in September 1940. I have been in the Army since that date. 
Senator Batpwrn. And when you came in, did you come in originally 
in the Judge Advocate General’s department ? 
~ Colonel Dwinett. No, sir; I was with the Coast Artillery, a Coast 
Artillery officer, until July 1947, when integrated into the Regular 
Army in the Judge Advocate General ‘Corps. At that time, I was 
commissioned a permanent major, and last July 1948, was promoted to 
‘a permanent lieutenant.colonel in the Judge Advocate General Corps. 
Senator Batpwin. And you have had actual combat experience? 
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“a Dwinuxu. No, sir. I got to Okinawa about 2 days after 
j J-day. ee 

Senator Batpwin. Were you an attorney prior to the war? 

Colonel Dwinntu. Yes, sir... 

Senator Batowin. Where did you go to school? 

Colonel Dwine.t. I went. to Brooklyn Law School and graduated 
in 1928, was admitted to the bar of New York in April 1930; practiced 
With a law firm in New-York from 1930 until 1940, at which time I . 
camé into the Army. 

Senator Batpwin. What was the name of the firm you were con- 
nected with? — 

P Colonel Dwinetu. Harris, Corwin, Moffatt & Schek, 55 Liberty 
Street. ; ; 
' Senator Batpwin. Where are you stationed now, Colonel? 

Colonel Dwinetzt. Governor’s Island, Headquarters, First Army; 
a member of the Judge Advocate General’s department with the staff 
judge advocate. 

' Senator Batpwin. Were you assigned to this task of defending these 
war criminals? — cage : ; 

Colonel Dwinetn..I was. 

- Senator Barpwin. Tell us about how it happened, or how you hap- 
pened to get that assignment? ; 

Colonel Dwrnetx. It came about by order issued by the Third Army 
in Europe, which was issued some time in the early part of 1946, I 
don’t recall the date, but I came to.Germany in March 1946 and was 

_assigned to duty at Dachau, I believe it was the 11th of April 1946, 
by virtue of that order of which I have spoken, appointing me as one 
of the defense counsel in the war crimes case. 

Senator Batpwin. Do you have a copy of that order with you, 
Colonel? 

Colonel Dwinett. No, sir; but it is in the record of trial, I am sure. 

Senator Batowrn. Now, prior to taking on this assignment, were 
you given any instructions by your superiors in the Army concerning 
this case? 

Colonel Dwivet. Concerning this case? 

Senator Batpwin. Yes. 

Colonel Dwinett. No instructions whatever. I met Colonel Everett, 
who is the.chief defense counsel in this case, for the first time on the 
1ith of April. I had been sent down. from Weisbaden the day before, 
and met Colonel Everett.- He told me he was the chief defense counsel. 
He introduced me to one or two others who had been appointed as 
assistant defense counsel, and at that time. I met for the first time 
oo Ellis, chief prosecutor, and I think at that time I met Major 

rne. 

‘Senstoe Batpwin. I think the committee is particularly interested 
in knowing, Colonel, whether or not you got any instructions of any 
kind, written or verbal, from your superior officers, or from the Army 
in any way, directing your conduct, the manner in which you were to 
handle the defense of this case? 

Colonel Dwinett. I did from Colonel Everett, with respect to this 
particular case; and, those instruction were general, that this case 
would be conducted in a lawyer-like fashion and we would do the best 
we could for our clients despite the fact that they were enemy aliens, 
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that we would offer the proper defense and be vigorous in our defense 
a give them all the attention that the case deserved. 

speak of those instructions that way, because Colonel Everett 
Ma ically talked in that tone. of voice and in that vein at the time I 
first met him, 

As the rules of evidence, I didn’t become acquainted with the appli- 
cable rules of evidence in war crimes until a few days after that, when 
I went down to Dachau, and we secured the military government ordi- 
nances that are applicable to these types of trials, and they set out 
definitely the rules of evidence that are to be applied in the war crimes 
cases, 

I read those and studied them. ‘That was one ‘of the first assign- 
ments that Colonel.Everett gave me. 

Senator Batpwin. In other words, the point I want to make out, I 
want to find out, because it seems to me that it is very important here, 
is whether or not when you entered upon the defense of this case, so 
far as instructions or anything is concerned, your hands were tied 
in any way. 

Colonel Dwinett. No, sir. 

' Senator Batpwin. That is, you were a free agent, to do wintaver 
you thought was necessary for the defense of these war criminals? 

Colonel Dwineti. That is correct. 

Senator Batpwiy. What facilities were placed at your disposal, 
Colonel, if any? 

Colonel Dwixztt. We got down to Dachau about the 12th of April, 
and Colonel Everett hand dled the preliminary arrangements, I did not. 
He secured the use of certain rooms that were set aside for us. We 
had about six or seven fairly large rooms in.a part of the buildings 
set aside exclusively for the defense. We secured the services of about 
five interpreters, local people, and we obtained the necessary type- 
writers and stationery, telephones, and things of that nature, and in 
other words, in a few days we had set up a small little law office for that 
purpose, with the exception of the fact that we had no textbooks of 
any kind, we were equipped with all the other needs that you would 
want for "defending anyone, ! 

‘ Senator Batpwin. I neglected to ask -you. whether-or not, in. your 
experience as an attorney you had had trial experience—trial court 
experience. 

~ Colonel DwinELu. Yes, sir; T did, in civil lite. 

Senator BatpwrN. Tell us about that. . : 

Colonel Dwineii. Well, I have tried.a number of civil cases, damage 
suits, negligence cases, contract cases, and I would say about 10 or 12 
in the various courts in New York State, and have argued appeals in 
the appellate division in New York; I have argued appeals in the 
court of appeals in Albany; foreclosed about three or four hundred 
mortgages in that period of time, incidental to which I was required 
’ to make the motions in court, litigated my motions in the Federal 
courts and State courts. 

Senator Batpwin. So it will be fair to say you had had, for a man 
of your age—incidentally, how old are you? 

Colonel DwineLu. Forty-seven. ; 

Senator Batpwin. For a man ‘of your age, you have had a fairly 
general legal experience in the trial work and in the general practice 
of law 
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Colonel DwinzLu. Yes, sir; because my experience with trial work 
goes beyond that. I was born and brought up that way. My father 
was a practicing attorney, and I practically lived in the courtrooms all 
the time, as a spectator and a student, off and on, for many years. 

Senator Batpwrn. Where is your home, Colonel? 

‘Colonel Dwinziz. Brooklyn, N. Y. 

Senator Batpwin. So that reaches back prior to 1930? 

Colonel Dwrnet. Yes, sir. 

Senator Batpwin. Did I ask you if you were a graduate of any 
college or Jaw school ? : 

Colonel Dwinetu. Lam not a graduate of a college, but of law school. 
. Senator Batpwry. What law school? 

Colonel Dwineti. Brooklyn Law School in Brooklyn—that is asso-- 
ciated with the St. Lawrence University, in up-State New York. 

Senator Batpwin. That is.a law school recognized by the bar exam- 
ining authorities in the State of New York, as providing a competent 
legal education to warrant a man taking a New York bar examination, 
is it not? 

Colonel Dwrnetu. Yes, sir. 

Sentor Batpwin. Well, after you had this organization, as you have 
described—and, by the way, how many attorneys were there in this 
group? You mentioned Colonel Everett. Who were the others; do 
you recall? 

Colonel Dwrnetu. Yes, sir. Mr. Strong, Captain Norvid, Richard 
Wahler, Colonel Sutton, Colonel Everett, and myself constituted the 
team of American attorneys. ; 

_ Shortly after we got there the chief defense counsel informed us that 
the rules provided that the accused could select their own German 
counsel, and therefore we sent Mr. Strong to Munich. Mr. Strong 
was formerly a German, and during the past years had lived in Ger- 
many, and particularly in Munich. 

He went to see some Munich lawyers, some association on the order 
of a bar association up there, and made some inquiries, and as a 
result of his efforts there were five German lawyers assigned to our 
case. I think there was five. I will call their names: 

Dr. Lehr, Dr. Hilling, Dr. Fiester, Dr. Rau, Dr. Willin, and Dr. 
Hurtkof. 

They worked with us during the entire time. 

Senator Barpwin. Were you able to judge, Colonel, anything about 
their competency and standing at the German bar? . 

Colonel Dwrnetx. Yes, sir. 

Senator Banpwin. What was it? 

Colonel Dwine.t. Not particularly with respect to the German bar, 
but I can judge from their ability.as demonstrated in this particular 
case. Dr. Hilling and Dr. Lehr and Dr. Fiester I remember were very 
well educated men. Dr. Hilling had gotten his degree at Oxford and 
spoke English beautifully and had a very fine education, and so did 
the other German lawyers. They were all high-caliber men, and I 
base this upon the constant observation, daily observation for a period 
of 2 or 3 months, and I found that they were highly ethical and very 
competent, very sincere, and very energetic. 

Senator Batpwin. Well, so far as your. group was concerned, you 
were determined not to pull any punches in the kind of defense you 
put up 
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Colonel Dwrnera. That is correct. : 

Senator Batpwin. And to the best of your ability, you did it. 

Colonel Dwinetu. That is correct. 

Senator Baxpwin. Did you have the Malmedy prisoners to defend? 

Colonel Dwinetu. Yes, sir. 

Well, I might explain about that., 

Senator Batpwin. Tell us about the group that you had to defend. 

Colonel Dwinutu. Well, when .we realized that there was such a 
large group—that is to say, 74 people—and when we found that they 
had varying ranks among themselves in the army, running anywhere 
from a private up to @ general; and, that they had conflicting interests 
in this thing, as to who gave the orders to do what and so on, we had 
a number of meetings among the defense lawyers at the beginning 
to determine how we were to handle this matter, and it was finally de- 
cided to arbitrarily divide the accused into three groups. We divided 
them into groups like this: All of the officers, German officers that 
we were defending; all of the noncommissioned officers; and, all of the 
privates. ; 

Senator Batpwin. You didn’t distinguish between general officers 
and others? 

_ Colonel Dwinetx. General officers were included with the officers. 

Senator Barpwin. How many general officers were there ? 

Colonel Dwivetu. Three. 

In that subdivision, I was assigned to the officer group with Mr. 
Strong. The others were divided into the other two groups. That was 
the initial assignment, but as the trial progressed it was discovered by 
Colonel Everett that both Lieutenant Wahler and myself had more ex- 
perience in court procedure than the others, at least it appeared that 
way to Colonel Everett, so he moved us up into a position of, well, I 
might say I was an executive officer for Colonel Everett, in addition to 
running the group that I had been particularly assigned to. 

L lived next door to Everett in Dachau and therefore was in his com- 
pany to discuss these matters, the strategy, evidence, and law every day 
and every night during the trial. , 

Senator Batpwin. Am I right in assuming that your task was the 
defense of those charged with the so-called Malmedy and associated 
killings there? ; 

Colonel Dwinetu. That is correct. i 
‘ Senator Batpwin. And all in ail you had 73 defendants? 

Colonel Dwinztx. That is correct. © 

Senator Batpwin. What was your first contact with the defendants? 

Colonel Dwinett. About the 17th or 18th of April they came down 
to Dachau. Everybody had been transported from Schwabisch Hall 
and they came down there and were put in the “bunkers,” which is the 
German expression for a group of eall blocks, or cells, and it was that 
very day or the day afterward that we had all of the 74 accused as- 
sembled in one large room, at which time Mr. Strong acted. as -inter- 
preter and.we introduced ourselves and explained our mission, what 
we were there for, arid told them we wanted their confidence and that 
we needed to put forth the best defense that was available consistent 
with the truth and we wanted the truth and that is all we wanted, and 
we would do the best we could for them. 

That was about the 18th of April. ; 
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In that connection, we had a meeting of the lawyers in the case 

afterward, at which we discussed the fact that it appeared to us that 
the accused would not cooperate, and so we had another meeting, I 
think the day after that, and discussed these things in general with 
them again, and asking them very general questions. We got very 
little answers; in fact, in some cases no answers at all. 
_ That alarmed us to.the extent that we called in for a special confer- 
ence the three generals in the case and Colonel Peiper, and Peiper 
spoke English and I talked to him directly, myself, and Mr. Strong 
talked to him and we said: “Now, you people have got to have confi- 
dence in us or we can’t do anything for you... You will have to go 
out and tell the youngsters out there that we are not out to do any- 
thing but to help, and we want the truth and you have got to get their 
confidence for. us, or. we can’t do a thing.” Then we had another meet- 
ing of all the accused, at which time Peiper got up and talked to his 
men for some length of time and then there was a gradual change after 
that and we. noticed they began to be free and talked to us and gave 
us their version of the story. 

We had the.impression, however, initially that they were not willing 
to believe the fact that we said we were going to help them. 

Senator Batpwin. You started in the 16th of April, and when did 
the trial actually begin ? 

Colonel Dwinetu. The trial began on the 16th of May. 

_ Senator Batpwin. How long did it take you to break down the re- 
sistance, or whatever you want to call it, that these men evidenced 
at first, which under the circumstances seems to be perfectly under- 
standable ? 

Colonel Dwinpgxu. I would say about a week or 10 days. 

peer Batpwin. Now, after that were you able to. confer with 
them? ; 

Colonel Dwinetu. Yes, sir. 

Senator Batpwin. And how often ? 

Colonel Dwiwetu. As often.as we desired. 

Senator Batowin. And did you confer with them? 

Colonel Dwinetu. All day Jong, and all night. 

eee Batowin. Were there written charges preferred against 
‘them ¢ 

Colonel DwineEtt. Yes, sir. 

Senator Batpwin. When were there charges placed into your hands? 

Colonel Dwinetx. I know that they were served on the accused on 
the Ist of April, with the exception of six, and Colonel Ellis served 
six, the balance, the remaining down in Dachau about the 16th or 17th 
of April, or something like that. : , 

Senator Batpwin. Colonel, have we got copies of those? I think 
it would be a good thing for the benefit of the record to have a 
sample or two of what we would call, I-suppose, indictments, or infor- 
mations—what they amounted to. as 2 

Colonel Extis. This is my only copy, which doesn’t include the 
four other names, and there is another one. This is my only copy. 

Talso have a photostatic copy of the signature of each of the accused. 

Senator Batpwin. I think if we could have that for the record— 
gone there is the second call for a quorum. We will recess for a 

ew minutes. at ye Ris 

(A short recess was taken.) 
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- Senator Baupwin: I think we are ready, gentlemen. -- 

Let us show this chart sheet to Colonel Dwinell and ask him if itis 
typical of what was offered. 

Colonel Dwinetx. Yes, sir; that is a copy of the chart sheet. 

Senator Batpwin. Now, did you address any pleading of any kind 
to that information ? 

Colonel:_DwineLt. Yes, sir.. “Before that I would like to state that 
my memory was not too accurate on the date of the serving of the last 
-six,accused: That was probably on about the 22d of April. I have 
checked with Colonel Ellis on that, and also the time when the ac- 
-cused were sent down to Dachau, ia believe I said the 16th of ae 
but it would more probably be accurate to say the 16th 

Colonel Extis. 16th and 19th. 

Colonel Dwinetx. New, we addressed the motions to the pleadings. 
In particular, the prosecution, in advance of the trial, furnished us 
with what has been called the dosier, what appeared to be in the na- 
ture of a bill of particulars. 

At any rate, it set forth with respect to each accused what the 
-prosecution intended to prove. 

Senator Batpwin. Let me get that clear because that is very impor- 
tant. 

What you say is that before you undertook the defense of the 
cases—was this before you went to work on them? 

Colonel Dwinett, Yes, sir; but I do not recall when we first got 
that document, but I think it was about 2 weeks before the trial. 
I saw that for the first time then; that was given to me, or rather, 
4 copy of it was given to me by Colonel Ever ett, and I believe he got 
that, in turn, from Colonel Ellis, 

Senator Batpwin. Do you know when he got that in turn from 
Colonel Ellis? 

Colonel Dwinetx. No. 

Senator Batow1n. For the benefit of the record ae I think it is 
vey papertanty When did they get that? When did you give it to 
them ¢ 

Colonel Exxas. I do not recall. We gave it to him as a souvenir 
copy of what we intended to prove against each of these people, and 
it was rather decorated up with an inlaid cover, with pictures of each 
accused. If he says 2 weeks before trial, I would have to go along 
-with him, because I just cannot recall when’ we delivered it to him, 
but it was sometime before the trial. 

Senator Batpwin. Let me ask you this: Did you deliver it to him 
7 Bpouk the time that they began to prepare the defenses, or after 
that ¢ 

Colonel Exais. I would say it was about the time they prepared 
their defenses. 

“Colonel Dwinxn. That is correct. oe : 

Senator Baupwin. In other words, this dosier, as you ‘called it 
will you describe it tous?) What was "it? 

Colonel Dwinety. Well, it was printed, and it was bound up with 
a very large wooden cover; it had in red printing large words “Mal- 
medy War Crimes Trial,” on the outside of the cover, and it contained 
several printed pages,’ and each page had a picture of the accused, 
and the number that he was assigned, and under the Picmure a » PARR 
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graph or two stating that the prosecution intends to prove the follow- 
ing. 
[have a sample here, for example, in front of me: 


No. 51, Max Rieder: Intend to prove, one, on or about 17 Deeember, 1944— 
and they mention the place in Belgium— 


fired on Allied civilians; and two, on or about 17 December, 1944, at the cross- 
roads south of Malmedy, Belgium, fired on prisoners of war. : 

In other words, they gave us notice that they were going to prove 
only those two allegations with respect to that particular accused. 

Senator Batowin. Did that help you any in talking with the ac- 
cused about his participation in that particular event? 

Colonel Dwinetu. Oh, yes, definitely. 

Now, we made a motion, however, at the beginning of the case to 
ask the court to require the prosecution to be more definite and certain, 
more detailed in their alleged bill of particulars. In other words, 
it did help us; certainly it was better than just having the blanket 
charge, which was in very general terms, but as we got into the 
interrogation of the accused, we found it was necessary to be more 
definite and certain in many of the allegations in the bills of particulars 
and, therefore, we made a motion to require the prosecution to be 
more definite and certain, and that motion was argued on both sides 
and denied. 

er Batpwin. How much time was taken in the argument 
of it 

Colonel Dwinetx. I would say half an hour, approximately. 

Senator Batpwin. Did the court take it under advisement or was 
it decided from the bench? 

Colonel Dwinetu. It was decided from the bench. However-—yes, 
I recall it was decided from the bench; and I say that because that 
stands out in my memory permanently with respect to that motion 
and. others because that was our first set-back with the accused; we 
lost their confidence immediately, and we had to regain it for the 
reason that the more clever of the accused had immediately notified 
us that it was quite apparent to them from the fact that the court 
read their decision immediately when we finished our argument, that . 
the aad had been prejudged, and that is why that stands out in my 
mind. 

Senator Barpwin. Well, then, would you describe to us what hap- 
pened after that in the defense—I withdraw that question. 

Let me ask you this first: In this dosier that you got,.there was 
a paragraph setting forth briefly what the particular participation 
was and where the participation occurred, and as it applied to each 
one of the prisoners. : 

Colonel Dwineuu. That is correct. 

Senator Batpwin. Now, on the conduct of the trial,. were they 
charged with any other participation or any other particular other 
than that of which you had notice? __ 

Colonel Dwrnett. No, sir. I can state that the prosecution never 
went beyond the bill of particulars. 

Senator Barpwrn. In reference to this niotion that you addressed 
to the indictment or the information, charging these prisoners with 
this crime, were there any arguments or. any briefs or anything sub- 
mitted to the court prior to the time of the oral argument? 
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Colonel Dwinetu. I think so; but I do not know this of my personal 
knowledge. I am willing to state this, that I suspect that Colonel 
Everett gave the court an advance copy of our motion papers, but 
I am not certain. I would have to talk to him to recall now whether 
that was done or not, but I am of _the opinion that that was done, 
but I am not certain. 

Senator Batpwin. Have we got, Colonel, a list of the names of the 
court, and the president of the court? Do we have that information 

Mr. Cuamenrs. We have, sir; we have a record of the entire pro- 
ceedings in their entirety. There will be for later decision as to how 
‘much of this should be included as exhibits to our report. 

Senator Barpwin. Well, of course, it seems to.me that Colonel 
Dwinell here, as well as Major: Byrne, have developed some very 
helpful testimony from the standpoint ‘of the actual procedure fol- 
lowed here. Certainly it is the most direct I have seen on this par- 
particular point. 

Well, go on, Colonel, and describe what happened after this motion 
was acted upon and denied. 

Colonel Dwineti. May I go back prior to that a little bit in con- 
nection with our preparation of our defense? 

Senator Batpwin. Yes, surely. 

Colonel Dwinext. The accused, having arrived theré in Dachau, 
about the 19th or 20th of April, the trial began on the 15th of May, 
and therefore, we had approximately 3 weeks’ time to get. this thing 
organized, and it was decided that our first task would be the makin; 
of these various motions with respect to these various pleadings, an 
with respect to the other forms of relief; and so most of us, and I know 

I concentrated mainly at that time on preparing these motion papers. 

We made several motions, if I can refresh my recollection here for 
a minute, we made a motion for a severance, and we argued that for 
a considerable length of time. 

Senator Batpwin. Now, for the benefit of the record and a layman, 
a severance means a trial of the prisoners separately. 

Colonel Dwi1netx. Separately, and we suggested in that motion how 
we thought it could be done with respect to incidents and with respect 
to the particular accused. 

We also made a motion attacking the jurisdiction of the court on 
general grounds that we considered from the standpoint of interna- 
tional Jaw, in general. — 

I do not recall what other motions-we made. I am sure there were 
one or two others, but at any rate, all of the motions were prepared 
in writing, were orally argued before the court, and all of the motions 
were dented. 

Senator Batpwin. The name of this particular case was United 

States v. Valentin Bersin et al., was it not? 

Colonel Dwrnexy. That is correct. 

Senator Barpwin. By general military government ee tried at 
Dachau, Germany, beginning May 16, 1946. 

I wonder if this would refresh your recollection as to the different 
motions that you filed. 

- Colonel DwrneLu. Yes. 

Senator Barpwrn. Refresh your recollection from that, and then 
tell us, will you please? 

91765—49 27 


412 ‘MALMEDY MASSACRE INVESTIGATION 


Colonel DwrnztL. We made a motion which we called a motion in 
the nature of a motion to strike as to certain named defendants in the 
charge sheets. It was a very lengthy motion, and it took considerable 
time to argue. 

I believe, as I recall it from looking at the motion papers, it prob- 
ably took the better part of an hour. : 

Senator Barowin. Were all these motions filed simultaneously, and. 
considered simultaneously ? 

Colonel Dwiverxz. No, sir; they were considered consecutively, one 
right after the other. 

“It was the first, order of business at the beginning of the case; and 
we made a motion then to strike certain portions of the alleged bill of 
particulars. 

We then made a motion concerning the jurisdiction of the court 
to try this particular case, and a motion for severance, and I think 
that 1s all. : 

Senator Barpwin. I am advised that Colonel Ellis has said that 
these motions were submitted in writing 2 days in advance, and then 
considered by the law members of the court. 

Colonel Dwinetx. That is probably correct. 

Senator Batpwin. Does that refresh your recollection ? 

Colonel Dwinetu. Yes, sir. 

Senator Batpwrn. But of course, when the motions were orally 
made in the court, the defendants were there? 

Colonel Dwinetu. That is correct. 

Senator Barpwrn. And they saw the matter decided off the bench? 

Colonel Dwinet.. That is correct; and our motions were made 
orally, and as soon as we finished our argument, their attention was 
directed so that the matter could be translated for the benefit of the 
accused, and then the prosecutor replied, and then that. was trans- 
lated. 

Then, the court made a ruling, and that was translated in open 
court. 

That took up a considerable amount of time, preparing all these 
motions. We sent one attorney up to Berlin to attempt to get some 
texts on international law, and write up the brief on certain phases 
of this subject, and the rest of us spent the evenings and all day 
preparing them. 

Then, simultaneously with that, we began the interrogation of the 
accused in order to find out what their stories were. 

Now, the next order of business we discovered that at the outset 
each accused had given one or more pretrial statements in writing, 
and when we discovered that, we notified the chief defense counsel, 
and what conferences we had with Colonel Corbin and Colonel Ellis, 
I am not able to state, but he came back after several conferences, 
and finally it was decided that we would be given a copy of those 
pretrial statements. . 

Accordingly, a few days before the trial, I am not sure when, but 
I think it was probably about 10 days before the trial—I may be 
wrong on that—Colonel Ellis would probably recall when we got the 
first delivery of the bulk of the pretrial statements—— 

Colonel Extis. Well, that could be correct; we had to get them all 
photostated, and they had to be photostated in Weisbaden, and we 
gave them to you piecemeal, as I recall it. 
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Colonel Dwirynetu. That. is. correct. 

Colonel Exxis. As we got them assembled we gave them to you. ° 

Colonel Dwinetn. As [ remember, you gave us all of the pretrial 
statements, with the exception of about nine, and you stated that you 
would not turn those over to us for reasons of your own, and later on 
they were, however, offered in evidence, am I right in that? 

Colonel Exx1s. That is right. . 

Senator Batpwin. Do you remember what nine they were? 

Colonel Dwinetu.. No, sir; I cannot recall, 

Colonel Exzis. I do not-think there were nine accused, there were 
nine statements, as I recall, three generals and Peiper, just those 
statements not turned over to the defense prior to their admission in 
evidence. 

Senator Batpwin. Yes.- 

Colonel Dwinext. When they delivered those statements to. us, 
we then noticed that some of them were 20 and 380 pages long, with | 
diagrams and so on. There were not—there were approximately 75 
statements. 

Colonel Exxis. Well, there were probably more than that, because 
some of them had two statements. : 

Colonel Dwineti. Two statements. : 

Colonel Extis. Some of them did not give statement. 

Colonel Dwrnett. Seventy-five to a hundred would be a correct 
statement. : 

When we got those I noticed the size of them, and the bulk of the 
pretrial statements; it necessitated sitting down, of course, and ana- 
lyzing them. 

In addition to that, we began interrogating the accused individually, 
and as we interrogated each accused he, in turn, would give us the 
name of certain witnesses whom we should call in their behalf for 
various reasons, and I recall setting up a box with cards in it, and had. 
a girl there typing the name of each witness as it was given to me, and 
before the trial was over I had approximately 800 cards and, of 
course, it was physically impossible to interrogate all those people; 
but I mention that in answer to your question about our work prior 
to the trial; there was another task that we had, and so, therefore, at 
the time the trial opened, I can safely say that we had not interro- 
gated actually to any extent that would be worth while any more than 
about a third of the accused. 

- We had not been able to physically get around to it and, certainly, 
had very little time to interrogate the witnesses that they had, so 
that our interrogations of the accused and of the witnesses was a 
continual process that really got under full swing at the beginning’ 
of the trial, and continued all throughout the trial. 

Senator Batpwin. Did you make any request for an extension of 

- time for the trial? , 

Colonel Dwinerx. No, sir. I can only state that I did speak to 
Colonel Everett, in fact all of us did, and we had many conferences on 
the subject, and I am not able to state why the decision was made. I 
was second in command, and Colonel Everett took that responsibility 
upon himself, and told me on a number of occasions that he had 
conferred with higher authority, and that the matter had been ad- 
ministratively determined that there would be no adjournment, and 
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in fact, Everett told me many times that there would be no person 
making a motion, and we would forget about it, and which we did. 

Senator Batpwin. So that no motion for a postponement was made? 

Colonel Dwinett. No, sir. 

Senator Barpwin. Now, will you go on.and tell us anything you 
want about this. I covered the main points insofar as I knew what 
you might know about it. Now, I would be glad to have you go on and 
make any statement—maybe Colonel Chambers has a question or two 
he might like to ask. 

Mr. Cuamepers. I am certain that Colonel Dwinell has a great deal 
of information and a great many things that he wishes to say, sir, and 
for purposes of getting first things first here, I would like to clarify a 
couple of points in my mind with him, 

Senator Batpwin. All right. . . 

Mr. Cuampers. One is, I would like to get these dates clearly in 
mind as to when the defense counsel actually came into the-picture. 
T believe it is sometime in April, is it not? Is that not correct? 

’ Colonel Dwinetx. That is correct. 

Mr. Cuamprrs. When these people were served ? 

Colonel Dwinertn. Yes, sir. 

Mr. Cuameers. Do you recall that date? 

Colonel Dwiwety. The bulk of the accused I know were served on 
the lith of April 1946. 

' Mr. Cuampers. I presume at that time you started with your initial 
work in getting set up to start getting the defense organized ? 
‘Colonel Dwinetu. The following day, yes, sir. 

Mr. Cramerrs. The following day. Now, the prisoners at that 
time were at Dachau? 

Colonel Dwinetyt. No; they were at Schwabisch Hall. 

Mr. Campers. When were they moved to Dachau? 

Colonel DwinetL. They were moved about the 19th. 

Mr. Cuampers. Now, between the 11th of April and the 19th of 
April, did you have an opportunity to work with any of the prisoners? 

Colonel Dwinexu. It may be that the prisoners were moved between 
the 16th and the 19th. They did not come down in one lot. During 
those 3 days they all came down. 

Mr. Cuamprrs. What I am trying to get at is this: Did you, before 
‘they were removed to Dachau, have much of a chance to work with 
them ? 

Colonel Dwineiu. With them, none at all. 

Mr. Cuampbers You were merely getting this organization set up? 

Colonel Dwinety. That isright. — - 

Mr. Cuamprrs. After they got to Dachau on the 19th of April, how 
long did you have to work with the prisoners before the trial actually 
started ? 

Colonel Dwinety. From that day until the trial started. 

Mr. Cuampers. That was when ? 

Colonel Dwinztx. About the 19th of April. 

Mr. Campers. When did the trial start? 

Colonel Dwinety. The trial started on the Lith of May. 

Mr. Cuamerrs. On the 15th of May, so that there is approxi- 
mately—there is less than a month before the trial actually started. 

During that time, you initially had six defense counsel, American 
defense counsel assigned for the handling of these prisoners? 
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Colonel Dwinetu. That is correct. 

Mr. Cuampers. Which was supplemented at some stage of the game 
by the six German defense counsel that you have previously mentioned ? 

Colonel Dwinety. That is right. 

Now, the six American defense counsel, however, did not all assem- 
ble precisely on the 11th of April. They came down a few at a time. 
I think we all got together for the first initial group meeting about 
the 20th of April, so that all that time prior to that was dead time, 
except that Everett and I-and Mr. Strong, I believe, were there— 
busying ourselves with the mechanics of getting tables, desks, chairs, 
telephones, and so forth. : 

Mr. Cuamerrs. Yes, and I notice that you used the expression “We 
obtained typewriters and transportation facilities,” and so on and so 
on. Did that mean that you had to go out and locate it and scour it 
up, or did the Army officials make it available to you? 

Colonel Dwinzr1. They did on our requisition. We told them what 
our needs were. ; 

Mr. Cuamprrs. Now, did they get interpreters for you and typists 
for you? ° 

Colonel Dwinzxrn. Yes. 

Mr. CHampers. Because I notice in your petition there was some 
mention about the difficulties in getting ; 

Colonel Dwinrry. Well, it was not a very smooth operation, but I 
personally have-no quarrel with it. The interpreters and interroga- 
- tors that we had were not the best. I will say that they were not as 
good by a long shot as the people available to the prosecution, but — 
they were satisfactory. We had the advantage of having Mr. Strong 
with us, who spoke fluent German. 

Mr. Cuamerrs. When did he join you, Colonel? 

Colonel Dwineti. About the 12th. 

Mr. Cuameers. So he was with you from the start? 

Colonel Dwinett. That is right. 

Mr. Cuampsrs. Just one further question that I would like to clear 
up at this point: You said that in your earlier interrogation of the 
prisoners you had a lot of difficulty in getting them to cooperate with 
you, and giving you any information, and it was not until you had 
called the generals.in, along with Peiper, and had told them the.story 
that they went back and, in turn, convinced the defendants that they 
‘should cooperate. © 

Colonel Dwrnetu. That is right. 

Mr. Caamprrs. I believe you made the statement that it was your 
impression that they just did not have confidence in you because of 
some of the things that had. happened to them at Schwabisch Hall. 

Colonel Dwinetu. That is correct. ~ 

Mr. Cuamprrs. When you say it was your impression, was that 
based on things that had been told you by them, or was it that you 
' just felt for some reason you could not quite fathom, and it was not 
until later when you had worked with these people that you began to 
know about the mock trials and what not which might have destroyed 
confidence in the actual defense counsel ? 

Colonel Dwinetu. Yes. The initial impression was one that we 
could not understand. We could not understand why they would not 
talk to us, and it was not as you say, until we got into the facts of the 
case, and they began to tell us about the allegations of beatings and 
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duress and one thing and another, and then they actually told us 
before the trial, at a time just before the trial, that they did not talk to 
us originally because they thought it was just another set of tricks, by 
American officers, as they had been tricked in Schwabisch Hall. 

Mr. Coamperrs. When you say “they,” do you mean that was a gen- 
eral statement or particular individuals who said that to you? 

Colonel Dwrnetu. They all said that. 

Mr. Cuamerrs. Well, now, not to argue the point here, sir, but we 
heard mock trials were only used in the case of 12. 

Colonel Dwinetu. That is right. 

Mr. Cuampers. Of the people, and I wonder—there has not been 
much evidence in that, certainly, phony defense counsel were used, 
or anything of the kind, except in 12 cases. I wonder why all of them 
would make the statement. 

Colonel Dwinexx, I would say that 75 percent of the accused com- 
plained of some form of duress, trickery, or something of that nature. 

Mr. Coamerrs. I think from the statement, the percentage is higher. 

Colonel Dwinztu. Yes. 

Mr. Cuampuers. I would suggest that based’on some of the things 
that you have told me informally, and Mr. Flanagan, that you open up 
on this procedural point, and then we will take this—if it is all right 
with Senator Baldwin—take this question of brutality and mistreat- 
ment as a separate item. I think we have two problems here, and I 
think if we try to discuss them fderchangeebly we may run into 
difficulty. 

If you could lead off on the procedural aspects of what your objec- 
tions to the way of the defense in handling the trial, what were the 
weaknesses in the system, and why you do feel as strongly, as I am 
sure you do, that the representations made in the petition by Mr. 
Everett are correct. 

Colonel Dwinetn. Well, I have many things to say. Just where to 
begin is the point. , 

{ think I would like to begin talkimg about one of the basic weak- 
nesses in the whole case, and this is purely a legal matter, but it ties in, 
in my opinion, with the fact that we did not have sufficient time to 
prepare this defense. 

If we had had plenty of lawyers of the highest caliber, experienced 
in every field of trial practice, they could not have done it because 
of the physical limitation of time. 

In connection with that, we saw fit to make this motion for severance, 
and we pointed out to the court that here we had a series of incidents 
running all the way from Blankenheim Forest up to La Gleize, some 
18 incidents, some of which were entirely separate, unrelated with the 
other main issues. ; 

Senator Barpwin. Let me ask you a question there, Colonel. 

Did these 18 incidents all involve the First Panzer SS troopers? 

Colonel Dwinetu. Yes, sir; they did. 

Senator Banpwin. And no other German personnel ? 

Colonel Dwinrtu. Well, I-say that there were other German per-. 
sonnel involved in this whole thing, but they were not alleged—no 
other German personnel were alleged to have been part of this. 

We found that it was a physical impossibility to properly coordi- 
nate the defense. We had six German lawyers with six different ideas. 
We had six American lawyers with six different ideas. 
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- Senator Batpwin,. ‘That 1s common to lawyers everywhere. 

Colonel DwinEtu. So, we had 12 ideas constantly conflicting with 
respect to 74 accused, allegations of some 600 murders, a space of time 
of several weeks, and 18 incidents. It was a physical impossibility to 
coordinate that thing, and the difficulties were so great that we put all 
of that in our motion for severance, and the strange part about this 
whole thing is that when this case was finally decided in Frankfurt 
last year, the Board of Review in Frankfurt agreed with us, although 
they came to an illogical conclusion because, if the Senator will look 
at the treatment of that subject by the Frankfurt Board: of Review, it 
states this: ' - , 


Severance: The question of severance raised by the defendants’ counsel in 
this petition for review was treated by the deputy judge advocate for war crimes, 
The defense set forth 4 grounds in its motion, all of which were not without 
some degree of merit, the test being whether an injustice would result to the 
accused, as distinguished from a violation of a substantial right of the accused. 

All the accused were jointly charged. Aside from the responsibility of certain 
accused for issuing the order not to take prisoners of war or of passing the 
order on to subordinates, the case is in fact a series of separate incidents occurring 
at different times and places. ‘There can be no doubt that due to the large 
number of defendants and separate incidents combined in one trial, the defense 
was put to a heavy burden and suffered some disadvantage. To this burden was 
added the difficulties that naturally ensue when a large group of attorneys 
assemble to set up a common plan of defense and are given only 3 weeks’ time 
within which to consolidate and coordinate their efforts and prepare their case 
in a reasonably efficient manner. ~ 

The three accused, Dietrich, Priess, and Kramer were charged with the issuance 
of illegal orders and the trial concerned itself only with that issue and they 
could have been separately tried. The accused, Bersin, Kotzur, and Trettin are 
concerned only with the isolated incidents occurring in the town of Wanne, 
and therefore they could have been separately tried. The accused Sickel and 
Wichmann were concerned only where an isolated incident occurred in the town 
of Petit Thier, which could have been separately tried. There are numerous 
instances of isolated and separate incidents that could properly have been 
divorced from the main trial and each considered as a separate issue. 

It is apparent from the reading of the statements of several accused that as 
to most of them their interests were in conflict. This is particularly true in 
those cases in which an accused confessed to participating in the shooting of 
prisoners and then added that he would not have done so but for the orders 
or instructions he received from another accused. That, counsel for the defense 
were put in the difficult position of representing clients with vitally conflicting 
_interests. How great this difficulty must have been is seen when considering the 
problem they had in advising which clients should testify and which should not. 
In performing that great duty of endeavoring to protect equally the interests of 
each client and the defense as .a whole they could do no other than to advise 
those whose interests were in conflict not to testify. It follows that no un- 
favorable inferences should be drawn from the failure of any accused to testify. 


Here is the conclusion from all of that: 

While there is authority under certain ‘circumstances for the granting of a 
severance— : : 
and they refer to the trial manual which we used over there— 
the granting of such a motion was in the sound discretion of the court and while 
‘some inconvenience was necessarily suffered by the defense, it does not appear 
that the denial of the motion resulted in an injustice to any of the accused to 
such a degree as would warrant a new trial. 

T confess that is a very illogical conclusion. 

Senator Batpwin. You are reading from what? 

Colonel Dwtnetzu. The board of review that finally passed on this 
-case at Frankfurt. a 
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I mention all that because it is significant to note that our contentions 
were considered to be meritorious by the final board of review that 
passed on this case, and so that severance motion is definitely tied in 
with the defense preparation. ; 

As a result of the shortness of time to prepare that defense and the 
denial of this severance motion, these accused did not get a proper 
defense. That shall always be my position. 

Now, I do not know what point the Senator is interested in next, 
but I think I might go to this: There was a statement made here before © 
the committee’to the effect that the petition in the Supreme Court was 
merely inflammatory, the inference being that it was not based on sound 
reasoning or have any justification. 

Now, that I want to correct, particularly do I want to correct that 
because Colonel Everett is not here to state anything in his own behalf, 
but the facts about that petition are these: 

Last year I came back from Frankfort rather suddenly on an emer- 
gency leave. About 2 or 8 days after I came into New York, I re- 
ceived a message from Colonel Everett from Atlanta, and he said 
for me to please arrange for a hotel room for him in New York and 
to wire him to that effect and meet him, which I did, and when I met 
Colonel Everett, he had in his hand his draft of that petition that he 
later submitted to the Supreme Court, and these are his words to 
me: 

I do not want to put it before the Supreme Court—I do not want to put any- 
thing before the Supreme Court that is not true; that has no basis in fact. 
I have prepared this thing as to form. JI want you to read it with me and tell 
me if there are any inaccuracies— 
and so we read line for line, and we made some changes at my 
suggestion. 

We eliminated some things which I said were not strictly accurate. 
There were some things that he differed :with me on, and insisted on 
leaving in the petition, although I differed with him as to the accuracy 
of them. 

However, we did check each paragraph, and we had a basis in fact 
for each one. ° 

If there are any slight inaccuracies, such as the one that was dis- 
covered this morning, it is due to my fault because I relied on my — 
memory. I did not have the record of trial before me when we were 
in that hotel room, but I felt that I was able to give him the information 
correctly because I had just left Frankfurt, and I had just gone 
all through this review board finding, so I knew the record of trial 
very well. 

T can take each paragraph in that petition and state the basis on 
which I came to the conclusion that it was accurate. For example, 
not to go through them all and take all that time, but I can remember 
one which was mentioned by a witness here also : He stated in effect that 
our allegation that the prosecution witnesses mockingly and laughingly 
discussed the mock trials in court was not true. Well, that is true. 
That I know from personal knowledge, because the record of trial, 
and I have just checked it on page 1503 or something very close to 
that, and there is my cross-examination of Mr. Kirschbaum in which 
he described the mock trials. 

If you will read that evidence, you will see that he was doing it in a 
very facetious way, and he laughed in court, and:so much so that we 
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all had to comment on it, and we commented on the fact that the court 
tolerated it, as a matter of fact, so when I made that statement in 
a petition, that was based upon my observations and not any hearsay. 

That is true of all the other things. 

As to duress and beatings and forms of mistreatment, those things, 
of course, I know only from what my clients told me, and what th 
witnesses told me. - 

The next thing in connection with procedure that I think was 
fundamentally wrong in any court, whether it be a military commis- 
sion or what, if there is going to be any semblance of justice at all, 
and I feel very strongly about this and I always have, as a concession 
to continental practice, it was determined in advance of the trial 
that none of the accused would be permitted to take an oath. It was 
told to us that in Germany that is the custom, or that has been the law 
and, therefore, we very strongly objected on this basis. Our clients 
were prosecuted, and the case was proven against them by sworn tes- 
timony taken from them by way of pretrial statements in Schwabisch 
‘Hall and other places. 

Those were sworn. before officers of the Army and other people who 
are entitled to take oaths, and they went in against our clients as 
evidence; against which we were forbidden to rebut it with any 
sworn testimony of our own, so that it was a one-sided affair right 
from the start. ‘ a 

Senator Barpwin. You mean you were not permitted to introduce in 
evidence aflidavits of witnesses ¢ 

Colonel Dwinutt. Yes, sir; but we were not permitted to put our 
accused on the stand and have them sworn to tell the truth, so there 
was no point in putting an accused on the stand to offer an unsworn 
statement against damaging sworn evidence that went in ahead of 
time, 

Now, that rule was changed in the war crimes sometime after the 
Malmedy trial, and the rules were changed to the effect that an ac- 
cused then would be given the option of being sworn or not; but that 
was not the rule in the Malmedy case. 

the. Malmedy trial the accused were not permitted to take an 
oath, 

Mr. Cuampers. At this-point I would like to ask a question. Was 
that same rule being followed in other war crimes being tried at 
Dachau and other places at that time? 

Colonel Dwinexu. I do not know about any other place except 
Dachau. i 

Mr. Cuampers. Now, later I believe you had considerable experi- 
ence both as prosecution and defense—on the prosecution side and on 
the defense side? 

Colonel Dwinztx. Yes, I say the rule was changed somewhat. 

. Mr. Cuamerrs. You said subsequently, and I was trying to find 
out whether the Malmedy trial was the only case in which the accused 
were. not permitted to be sworn, = 

Colonel Dwinzxt. No; it was not the only case. I believe that rule 
was in effect at the time the Dachau trial was tried, and the Mathousen 
concentration camp was tried. — ; 

Mr. Cuamenrs. So your objection is not particularly applied to 
the Malmedy trial, but you think, as a general rule, it is poor practice. 

Colonel DwinetL. Yes, sir; and we so objected at the trial. Asa 
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matter of fact, the record is monotonously replete with my objection 
on that point. There was not a single confession that went in that 
I did not get up and object on that same basis. 

Now, I have listened to a lot of testimony today about La Gleize, 
and I would like to state a few things about that. 

La Gleize, there were a number of people charged with La Gleize. 
The list is quite long. Asa matter of fact, I.can give you the exact 
number, 24 accused were involved in some instances in La Gleize, — 
either at the church wall or inside the church wall or in the school- 
yard or what have you; but La Gleize, the whole La Gleize incident, 
series of incidents, appeared to us to be preposterous, and for this 
reason: The defense was given an opportunity during the interim be- 
tween the close to the prosecution’s case and the defense opening to 
send a team up to La Gleize, and we did some investigating; also 
we got the affidavit of a Father Blokian, and also three other affidavits 
that are in the record of trial, but more particularly we got a live 
witness down there in the trial by the name of Colonel MacGowan, an 
American Army officer, who flew over from the States at our request, 
who testified for the defendants. 

Now, Colonel MacGowan testified that he was in La Gleize, had been 
captured at Stoumont just a few days before that; had been taken there 
as Peiper’s prisoner, and had spent several days there, together with 
200 soldiers, American soldiers, that were put under his care and super- 
vision as prisoners of war, and an enclosure was set up for these people; 
and MacGowan testified that there was no mistreatment whatsoever at 
the entire time he was there. He did confer with Peiper daily and 
every night, and so on; and Peiper moved his outfit out just prior to the 
capture of the town by the American forces. He blew up his tanks and 
escaped, and took MacGowan with him. 

There has been some inference that MacGowan sold out and told 
Peiper when and how to get out. That came to my attention when I 
was questioning MacGowan, and for that reason, prior to putting him 
on the stand, I asked him if that was true, and he said positively not. 
I said in that event I am going to put him under oath, “I am going to 
specifically ask you that question before the court,” which I did, and 
the question is in the record of trial. 

“Did you give any tactical information to the enemy?” The answer 
was, “No,” 

Now, at any rate, MacGowan, when they got out of the La Gleize 
situation, MacGowan immediately escaped from Peiper and reported to 
his division commander all of the circumstances, and he made at that 
moment a G—2 report, in which he detailed everything that had hap- 
pened at La Gleize, including the treatment of 200 prisoners, including 
the fact that he and Peiper made an exchange agreement in writing, 
exchanging the 200 prisoners for some German wounded, and then 
went on to testify and state in that statement also that that exchange 
agreement was not carried out on behalf of the American people, but 
nevertheless that is as far as the German side of it was concerned; but 
nevertheless 200 soldiers all returned unharmed and all so reported to 
their superior officers that there had been no mistreatment the whole 
time they were in La Gleize. 

We got three other affidavits from residents of the town who were 
required by the Germans to carry cots, blankets, tended to the wounded, 
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and so forth, who were in that town all during the time that Father 
Blokian was there. ; 

Whether that affidavit of Father Blokian specifically says he was in 
the church or not has never impressed me very much because he was in 
and out of the church, and all around the town, and so were all of these 
people that we got as witnesses testified that they never saw any of this 
business that we have been talking about. 

- Now, following the line of reasoning that Mr. Flanagan had here 
before when he was talking to Major Byrne, it seems quite unusual 
that 200 people would be fired at in one place and 20 in another, and 
50 in another, in a town of that size, and no one know anything about 
it, except the marvelous memories of some of these accused, who 
made these statements. 

Now, let us get to the next point, and that is the affidavit of the 
Graves Registration people. I do not have them right here in front 
of me, but if-I had them I could read them to you. They are abso- 
lutely on their face without probative value. They are based upon the 
conclusions of people, Graves Registration people, who are back in the 
States, whose testimony was taken by affidavit by somebody in some 
town, somewhere, while the trial was going on, and it is replete— 
they are replete, with conclusions and opinions. 

Now, that is the La Gleize situation. If that is incorrect, as an 
evaluation of it, however, it finally in this board of review of opinion 
in Frankfurt, has been decided that most of these La Gleize incidents, 
if not all of them, did not happen. — 

Now, the next thing I would like to talk about is my petition for 
review which I have here in front of me, I wrote every line of it in 
Dachau. It took me some 3 months to do it. There are some 228 pages 
in which I analyzed all of these things, and in that petition for review, 
I set forth what I claimed to be erroneous rulings of law, under the 
rules of evidence by the court, and while aware of the fact that there 
were not any binding rules of evidence, I am also aware of the fact 
that the court did attempt to be fair, but failed in their rulings, and 
I set‘ forth a number of them. The most glaring ones I put here 
specifically, and the others I refer to only by page number. 

However, it is my opinion from all of this, and from being at the 
trial, that the cumulative effect of all of that was prejudicial to the 
accused, — 

I state that not from reading the record of trial; I state that from 
being present at the courtroom every day, and to the point at the con- 
clusion of the trial, I can honestly say that even though it is not a 
thing for a trial lawyer to do, I regret that I did it, but I did acquire 
a defeatist attitude, and toward the end of the trial threw in the 
sponge, so to speak, and that is the cause of the continual reversal and 
continual overruling of what were obviously proper objections; par- 
_ ticularly when we were restricted in the manner of impeaching wit- 

nesses of the prosecution. That was an unwarranted restriction, and | 
the inconsistencies, if these are analyzed, all of these rulings that I 
set out, if they are analyzed carefully, they set up a picture that is so 
inconsistent that I come to no other.conclusion, and neither does any- 
one else who studies each one of these things, but that there wa 
a set.of rules for the prosecution and a set for the defense. 

Senator Batpwin. Just what do you mean by that? 
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Colonel Dwinetx. That the same rule of evidence would be applied 
for the prosecution, but denied to the defense. 

Senator Barpwin. Do you have any specific examples? 

‘Colonel Dwinetu. For example, if the prosecution led a witness, 
we objected—I am not setting that specific case out, but as an exam- 
ple—and we objected, the objection would be overruled. If we led a 
witness, and they objected, the objection was sustained. That is what 
I mean by two sets of rules. There is evidence of that in this petition. 

Mr. Cuamprrs. May I interrupt you to ask a question at that point? 
Awhile ago you quoted from the reviewing authorities as supporting 
your arguments for severance. 

Colonel Dwinetx. That is right. 

Mr. Cuameers. You disagreed with their conclusion, but you felt 
that they had agreed with you in their reasoning. 

Colonel Dwineuu. That is right. 

Mr. Cuamerrs. Did the reviewing authorities in going through the 
case also indicate that they felt that:the court had been unduly re- 
strictive in its interpretation, or prejudicial, or anything of that kind? 

Colonel Dwinett, There is a note—the record reveals a number 
of erroneous rulings of the court—that is the finding of the board of 
review—they say: 

The record reveals a number of erroneous rulings of the court. However, the 
case in the main, being in effect a series of different incidents or separate trials, 
it cannot be said that the rights of all accused were involved in every ruling 
of the court or that injustice to all accused thereby resulted. 

The following record citations contain the more important errors committed 
by the court. 

They are all listed here. 

For instance, the court refused to permit “the defense to test credi- 
bility of witnesses on cross-examination.” 

“The court refused to permit defense to test credibility of witnesses 
on cross-examination,” in another case. 

“The court denied the defense a showing of combat conditions at the 
crossroads.” There is another page reference. [Reading:] 

Defense not permitted to cross-examine on matter brought out on direct 
examination as indicated in the record on page 998. Page 1085, court refused 
to permit defense to test credibility of witnesses on cross-examination. 

That goes on along those lines all the way down. The board of 
review picked out the most important ones and spoke about them. 

Mr. Cuamsrrs. What was their conclusion on that? I believe they 
made one? : 

Colonel Dwine.u. Their conclusion I stated at first. 

Mr. Cuamoens. I see. 

Colonel Dwrvetu (reading): 

However, the case in the main, being in effect a series of different incidents or 
separate trials, cannot be said that the rights of all accused were involved in every 
ruling of the court or that injustice to all accused thereby resulted. 

Mr. Crameurs. At the time that the board of review sat on this, 
did you have any contact with or relation with the board of review? 

Colonel Dwinrt. I certainly did. 

Mr, Cuamprrs. Did you know that while you were working with 
the board of review that you were working on these cases? - 

Colonel Dwinety. I did. 
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Mr. Cuamerrs. Did you have anything to do with the preparation 
of this report ?. ; 

Colonel Dwinety. I did not; not to this extent. The report that 
I have before me was written in the main by Colonel Scarborough of 
the review board, and every day he and I discussed the language 
therein, and wherever I could speak for the defense I did. 

Now, I will frankly state so. 

Mr. Caampnrs. Then, you would say that the points of view of the 
defense certainly had adequate representation before the board of 
review ¢ 

Colonel Dwinewn. They did, very vigorously did I advocate the 
defense. 

Mr. Cuampers. Colonel, before we go on with the general discus- 
sion, may I go back to just one point, because I think it is important. 
You took some notice of prior testimony here and mentioned that this 
petition was wrong where they said they laughingly and mockingly 
described trial procedures, and I think you said that the testimony here~- 
tofore had been.that this petition was largely inflammatory in char- 
acter and, perhaps, they went further in their testimony—I do not 
recall what they said. But they said “laughingly and mockingly,” 
those were a couple of words that I would like to have you explain 
further, because the court actually appears to be amused, is the way 
I understood the testimony, and I would like to have you. tell us 
whether there was a sort of mockery in their consideration of this 
thing when they were listening to, I believe you said, Kirschbaum on 
cross-examination. . 

Colonel Dwinetu. That is right. It was generally laughter among 
the assembled spectators and accused, the defense—I did not watch 
the court. particularly ; I was concentrating on Kirschbaum. 

Mr. Caampers. What were they laughing at, Kirschbaum’s manner 
or what he was saying? : 

Colonel Dwive~i. Both. 

Mr. Cuampers. You feel that 

Colonel Dwryetx. I feel that it was a disgraceful exhibition. I 
believe there is no doubt about it in my mind. 

Mr. Cuamepnrs. Thank you.. I have no further questions at this 
time. ; 

Senator Barowin. Do you want to ask any questions? 

Mr. Fuanaean. Yes, sir. 

Colonel Dwinell, a little earlier in your testimony, you made state- 
ments concerning the limited time you had in preparing the defense 
in this case. Do you feel that this short time you had to prepare a 
defense resulted in your putting up an inadequate defense for these 
accused? 

Colonel Dwineuu. Yes, sir, very inadequate. I do not know what 
I could have proven if I had the time, if I could have searchingly gone 
into the witnesses that were proposed by the defense. Many, many 

people were given to me as witnesses of facts that were important to 
- us, and it was physically impossible to develop that. 
Mr. Franacan. You stated that you had gathered the names of 
some 400 witnesses that you might want to use in the defense? 
Colonel DwineLt. That is right. 
Mr. Fianacan. In the preparation of this case? 
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Colonel Dwinetn. That is right. . : 

Mr. Fuanacgan. Were you able to get in touch with these 400 
witnesses ? 

Colonel Dwrneiu. Oh, no; but we got in touch with quite a number 
of witnesses. I am trying to recall the number of witnesses we used, 
but about 60, I would say. 

Mr. Firanacan. Would you have used more witnesses had you suf- 
ficient time to go out and interview these people whose names you had? 

Colonel Dwinety. Oh, yes; certainly. 

Mr. Frawacan. Do you think that had you been able to get more 
witneses you would have been able to put in a better defense in this 
case ¢ 

Colonel Dwryetz. Yes. Let me give you an illustration. I think 

this is a good place to bring this up. In fact, it was mentioned by 
Major Byrne this morning when they were talking about Le Gleize, 
when the Senators asked him whether or not there were other people 
involved besides the SS panzer army. 
_ Our accused contended that Skorzini, the famous—the notorious 
Skorzini—was designated by Hitler himself to operate in advance of 
this particular spearhead. The operation was called Grief, was the 
name given, and Skorzini had, of course, recruited three or four hun- 
dred Germans who spoke English fluently, and had put them through 
a course of training to learn the American slang and habits of the GI, 
and equipped them with all the GI equipment, even the pay-data cards, 
and so forth. They were to go ahead and raise all kinds of difficulty 
in the communication lines, preceding this particular spearhead. 

Now, Skorzini himself told me that the operation was a failure. It 
was difficult to control. The result of that was that his men were 
always mingled in with Peiper’s. He lost them completely. Peiper 
confirmed that, and so did all the other officers, so did the general offi- 
cers who were accused, that Skorzini’s people were bobbing up all 
along the route of march, and also their flank was—they were flanked 
on the right by a Hitler Youth division, which was completely out 
of control because they were recently recruited and trained at the last 
minute, so I am quoting Skorzini and Peiper, and they were mingling 
in with Peiper’s spearhead continually. ake 

Now, to establish that fact would have been an important part of 
our defense, and we could not do that; we did not have the time to get 
into it. But later on that matter was pretty clearly established when 
they tried Skorzini and his 11 lieytenants for incidents right around 
these very places we are talking about here, and they were all acquitted. 

Senator Batpwin. Was there any man convicted of the La Gleize 
shootings ? 

Colonel Dwinetu. Yes, sir; I believe there was. I would have to go 
through this thing very carefully, because there were so many of 
them, I do not remember exactly which ones. 

Do you mean convicted by the court or finally —— 

Mr. Franacan. Convicted by the court. 

Colonel Dwinetu. They were all convicted. 

Senator Batpwin. Well, I mean was there anybody convicted only 
on the La Gleize incidents? 

Colonel DwineLu. Yes, sir. 

Mr. Cuampers. Sir, may I interpose? You are talking about the 
several instances in which they were charged at La Glieze or the group 
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of 200 which we are talking about this morning, and which had no 
evidence to support it? 

Colonel Dwine.y. Well, there were three or four incidents in La 
Gleize involving groups of people; and, to answer your question pre- 
cisely, I would have to go through the record of trial again, but there 
were accused convicted of one or more incidents in the La Glieze 
situation only, as I recall it. , 

Mr. Franacan. Colonel, now in your discussion with the other de- 
fense attorneys for severance in this case, did you feel that if you 
could not get a severance that you could not adequately defend those 
accused ? 

Colonel Dwinetu. Yes, sir. 

Mr. Fuanwacan. What effect do-you think the lack of severance had 
on the total defense of your case? 

Colonel Dwinewu. It made it an impossibility. 

Mr. Franacan. In other words, it made it impossible to adequately 
defend these men who were accused of high crimes because of your 
inability to get a severance in this case? 

Colonel Dwrnetx. That is right; that is correct. 

Mr. Franacan. Do you feel now that the lack of time and prepara- 
tion, and the lack of a severance, resulted in depriving your defendants 
of rights which they should have had under the rules of war crimes in 
Germany? I am not talking about rules in American crimes, but I 
am talking about rules under which you operated in Germany. 

Colonel Dwinety. Yes,I do. = 

Mr. Franacan.:In other words, you feel that they were deprived 
of the rights that were set up for them in Germany ? 

Colonel Dwinetu. That is right. 

. Mr. Fuanacan. Do you feel that the lack of time to prepare your 
case, and the fact that you could not sever these cases, resulted in a 
lack of justice in this trial? 

Colonel Dwinetu. Definitely.. 

Mr. Fuanacan. You mentioned awhile ago that when you first met 
with your clients, the defendants in this case, that you were unable to 
obtain any information at all from them, and that then you called a 
meeting with the three generals and with Colonel Peiper, in an effort 
to convince them that you were in fact out there to be their defense 
counsel, and actually help them. Is that the fact? 

- Colonel Dwinexy. That is correct. 

Mr. Fuanacan. At that meeting or any meeting, did Colonel Peiper 
or anyone else tell you why these Germans accused refused to talk to 
you people or to cooperate with you in the defense of their case? 

Colonel Dwinett. Yes; he did. 

- Mr. Franwacan. What did he say? 

Colonel Dwinetu. He said they had been subjected 

Mr. Fuanacan. Pardon me, was that Colonel Peiper ? 

Colonel Dwinetu. Colonel Peiper, and most of the accused. 

Mr. Fuanacan. What did they say? 

Colonel Dwrnzxu. Well, it is a long story, but in the Peiper case, 
for example, his pretrial interrogations go way back to other places 
prior to Schwabisch Hall. Ebensee, Freising, and Zuffenhausen were — 
interrogation centers where he was interrogated by Booth, by Perl, 
and I do not recall who else, but those two names I do remember, and 
Peiper so testified. 
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This is not just from memory, but Peiper so testified, all about that. 
But, at any rate, whether that is believed or not believed, from the 
mouth of Peiper, the point is that is one of the reasons they gave for 
not trusting us because so many promises and tricks had been made 
and played on them in these various places that an American officer 
was just another trickster so far as they were concerned. 

Mr. Fuanaaan. Did these accused at that point come in explaining 
why they did not cooperate with-you, tell you that on other occasions 
when they were incarcerated that members of the investigating teams 
represented themselves to be defense counsel to them ? 

Colonel Dwinetu. Yes; that happened this way: It happened in 
connection with the mock trials, of course. They reported that to us 
on a number of occasions, and the way they described that, and I re- 
member that specifically is: This was described to us by several of the 
accused, that Lieutenant Perl frequently represented himself as a 
defense counsel, the theory being that if he could convince them that 
they were being tried, he could interrupt the trial and the record shows 
that that was the common practice, to interrupt this mock trial, from 
time to time; but the record does not show what they told us, and that is 
that he would then confer with them and say in effect : 

This court has the power to sentence you on the evidence now that is before 
them. It looks like the rope for you. However, if you will give me a statement 
involving so-and-so, I will get you off with a light sentence. 

Senator Barpwin. Excuse me, just for the benefit of the record 
there, what you are testifying to now is not what you observed, but 
what these German prisoners told you? | , 

Colonel Dwinett. That is correct. 

Senator Batpwin. I did not want to have it appear on the record 
that you claim that you witnessed that. 

Colonel Dwinem. No. 

Senator Barpwin. I mean it was what they told you. 

Colonel Dwivein. I know nothing except what my clients told me. 

Mr. Firanacan. Now, as a result of what these Germans did tell 
you, you did observe that they refused for several days to have any- 
thing to do with their own defense counsel; did you not? 

Colonel Dwinzin. That is correct. 

Mr. Fuanacan. Based on your own personal observation of this 
group of 74 men, do you believe that they were clever enough or had 
foresight enough to stand up before you, their defense counsel, and 
pretend that ail this beating and this duress, and these other tech- 
niques, had gone on, merely for the purpose of convincing the court 
later on that they had been beaten ? 

Colonel Dwinuxtzi. No. I might have had that thought at the be- 
ginning, but after days and days of constant interrogation and per- 
sonal contact with these people in my office, day and night, and com- 
paring notes among our groups, everything matched up, and it seemed 
like it was not a fabrication. 

Mr. Fuanacan. In other words, based on your personal contacts 
with these prisoners, you are convinced that at least part of the alle- 
gations concerning duress and brutality are true? 

Colonel Dwinety. That is right. 

Mr. Franacan. That is based on your own personal discussion with 
these men ? ; 
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Colonel Dwinetu.. Personal observations of the accused while pre- 
paring the defense, yes. 

Mr. Fuanacan. Yes. 

At the time that you and the other Americans were appointed as 
defense counsel for these men, did you know any of these other defense 
counsel prior to that time? 

Colonel Dwinetz. Not one. 

-Mr. Fuanacan. Based on your experience with those men, did you 
feel that of them were qualified to act as defense counsel in a com- 
plicated, involved case of thistype? _ 

Colonel Dwinetx. Well, I do not think I am that competent, so that 
- Lean pass on a lawyer’s ability to that extent. They were all of varying 
degrees of experience. For instance, there were two or three of the 
defense counsel who frankly stated at the beginning of the assembling 
of the group that they had had no experience in the trying of cases. 

Mr. Fianacan. Well, it would be almost ‘necessary in order to put 
up an adequate defense to have had some trial experience; is that 
not so? 

Colonel Dwinetz. Definitely so. 

Mr. Franacan. Colonel Everett, had he had much previous trial 
experience ? 

Colonel Dwinetu. None at all. 

Mr. Fuanacan. In other words, you tell me now that Colonel Ever- 
ett, the chief defense counsel, had no previous trial experience? 

Colonel Dwrvexx. He has told me that a number of times; that he 
had never tried any case. 

Mr. Fuanacan. And this Colonel Everett, who had no previous trial 
experience, was expected to try and run the trial of this case involving 
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Colonel Dwinuty. That is right. 

Mr. Fuanacan. Did any of the defense counsel, American defense 
counsel, have the same amount of trial experience as you had ? 

Colonel Dwinetz. Captain Narvid did. 

Mr. Franacan. Pardon me? 

Colonel Dwinetu. N-a-r-v-i-d did. Mr. Strong, and Lieutenant 
Wahler. — ae 

Mr. Franacan. Awhile ago in your testimony you testified that 
prior to the actual beginning of the trial you had an opportunity, or 
your staff had an opportunity, to interrogate only about one-third of 
the accused. es 

Colonel Dwirneuz. That is right. 

Mr. Fuanacan. Before the end of the trial, did you have an oppor- 
tunity to interrogate all the accused ? 

Colonel Dwinetu. Yes, before the end of the trial. 

Mr. Franacan. Did you feel that you had had adequate time to 
interrogate these men before you had to put them on the stand, or at 
‘least put in a defense of some kind for them? 

Colonel Dwirnetxy. No, no; definitely not. 

Mr. Franacan. When you were at Dachau prior to the beginning 
of this trial, did it come to your attention that reports of brutality to 
these prisoners had been made to higher officials in the Army ? 
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Colonel DwineLu. Yes; it came to my attention. I recall now that 
when we first went to Dachau, and Colonel Everett told us that he 
was going to report to higher authority these allegations of the 
accused, he so did. I believe he talked to Colonel Corbin about it, 
and how much further than that he went, 1 do not recall. 

At any rate, he handled that, and as a result of that there was an 
investigation made, and Colonel Carpenter came down to Dachau; I 
remember being called in to talk to him, and I now remember that he 
asked me what I knew about it, and I had a chart prepared; in fact, 
it was a very large chart, that we all prepared, in which we set forth 
the 74 accused, and we put columns down: Beating, tortures, trick- 
eries, “stool pigeons,” and various other forms of duress; and we 
checked them all over, and I either showed him that chart or told him 
about it, and that is all I know about that. 

Mr. Fuanacan. Did he at that time indicate to you what other 
investigation he was conducting? 

Colonel Dwinett. No;hedidnot. a 

Mr. Franacan. Did he indicate whether he wanted to talk to your 
clients concerning the matter ? 

Colonel Dwinewu. I do not recall that he did. He had some exten- 
sive conversations with Colonel Everett at which I was not present, 
so just how far he went on that part of it, I do not know. 

Mr. Franacan. I believe you may have stated this, but I think the 
record should have more explanation. 

As I understood your testimony, you, or at least the defense, did 
not put in a motion for an extension of time in which to prepare this 
case. 

Colonel Dwinetu. That is right. 

Mr. Fuanacan. Did you discuss that matter of putting in such a 
motion with Colonel Everett? 

Colonel Dwinetu. I did several times. 

Mr. Franacan. What was his answer? 

Colonel Dwinetu. His answer was: 

Do not make any motion. We will not consider any motion of that kind. It 
has been determined that this trial will go on on the date set. I have discussed 


that matter with higher authority. Any motion would be futile and of no 
purpose. It will be denied, so let’s concentrate our efforts on the merits of 


the case. 

Mr. Franacan. In other words, the only reason you did not put in 
a motion for a continuance or for time was that the matter was al- 
ready decided and would have been a useless gesture ? 

Colonel Dwinzx. That is what he told me. 

Mr. Furanacan. Did you personally discuss that with anyone else 
other than Everett, who conveyed the same information to you? 

Colonel Dwineu. I discussed that with no one, except the associate 
counsel in the case. 

Mr. Firanacan. You sat in and tried a number of other cases In war 
crimes trials, and would you say that was the general attitude there, or 
was that merely the attitude in this single case? 

Colonel Dwinetx. It was not the general attitude because I sat as 
president and law member of a court for several months and nobody 
ever asked me for an adjournment that he did not get it if there was 


any basis for it. 
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Mr. Franacan. That being so, do you know of any reason why sim- 
ilar continuance was not granted to you in this case? 

Colonel Dwinetn. I do not. 
~ Mr. Campers. May I interrupt there for just a second? 

Did Colonel Everett say—he said that it had been decided by higher 
authority that it would not be granted. 

Colonel Dwinetu. That is right. 

Mr. Cuambers. But in effect he never made that petition or request 
before the court? _ 

Colonel Dwinewu. He did not. 

Senator Batpwin. Are you through? 

Mr. Cuampers. Going back before we get completely away from 
this investigation that was made by Colonel Carpenter, generally 
speaking, in view of the fact of the interest that.all members of the 
defense staff must have had in these various charges of duress, and 
this being the only interest that was being displayed by higher author- 
ity in the form of Colonel Carpenter, the only knowledge that you 
have of it as to what he said or what he did was based on a conversa- 
tion you had with him. You did not talk it over with Colonel Ever- 
ett later, for instance, and say “What did Carpenter find out?” 

Colonel Dwinety. I did not. I did not for the reason that I got 
lost in the maze of events. We were so busy on this case and so many 
miscellaneous things, that it never came up again, so far as I was 
concerned. 7 
- Mr. Cuameers. Now, in order to clarify my memory, you at this 
time were concentrating pretty much on the officers, is that correct? 

Colonel Dwinzi. Yes. 

_ Mr. Cuamprrs. Officers, as a whole, or general officers? 
pone DwineEtu. Officers, as a whole. There were about 22 of 
them. Se 

Mr. Cuampers. Can you tell me, and then we will be through here 
for the moment, of any of the officers who might have had, perhaps, 
the most drastic claims about brutality which they told you? I mean, 
the ones that you typify in your own mind as being, perhaps, the worst 
or a group of them, perhaps—it does not make any difference. 

Colonel Dwinetu. I cannot think for the moment of the particular 
names, but I do remember this: This I do recall, that during the trial, 
Colonel Everett sat at the head of the counsel table, and I sat at his 
.right—and I mention this to show you that there were notes in front 
of me all the time about this—I had a clerical helper there, trained 
with a pile of files, one for each officer; I had 22 files stacked up on 
the floor, and this girl was trained by me to do this: As soon as the 
prosecution brought a witness in, in many cases we did not know what 
he was going to talk about—in most cases—and so we played sort of 
agame. We waited to hear what he was going to say. If the witness 
said, “I was at the Cross-roads, and Werner Kuhn was there,” that 
- was a cue to her to give me Werner Kuhn’s file, and the very next 
question out of Everett’s mouth was, “Was there any duress there,” 
and I had it checked and marked down, and I would say that of all 
the officers I had about a third that I would say there were, that is, 
to the extent that it was worthwhile talking about. 

Mr. Caampers. About.a third of the officers? 

Colonel Dwinetz. Yes. 
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Mr. Cuampers. Am I to draw the conclusion from that that two- 
thirds of the officers did not complain to the defense counsel of any 
duress of any particular note? 

ee Dwinett. I am talking now, when I am thinking of 
physical—— ’ 

Mr. Coameurrs. Physical brutality, that is what we are talking about 
at the moment. 

Colonel Dwinetu. That is correct. The others complained about . 
these other things that we have been talking about, the mock trials 
and strategems and stool pigeons. 

Mr. Cuamprrs. Have you had an opportunity to go through the 
affidavits submitted by the prisoners, by the accused, some 2 years 
after conviction? 

Colonel Dwinetx. I did look at a group of affidavits which came in 
one petition, and contained about 70 affidavits. 

Mr. Cuamezrs. That is the group that-I have reference to. Did you 
observe, in going through those, that with the exception of the general 
officers, practically every officer there put in an affidavit alleging bru- 
tality? I mean, brutality, not the mimor types of duress, if we can 
call them that? — 

Colonel Dwinetz. Yes, I did: 

Mr. Cuameerrs. How could you explain that? At the time it was 
fresh in their minds, they did not say anything, but 2 years later 
they did. 

Colonel Dwinety. I can explain it this way: There were varying 
degrees of brutality, and varying degrees of duress, and there were 
also instances of duress that could be proven one way or the other, 
and when I say I had notes of one-third, I mean I should clarify it this 
way: After sifting out a lot of things that we did not think were 
probative, that we could prove or that were of any importance, we had 
a result of about one-third of major items, serious things: Kicking a 
man in the testicles, and things of that kind. When we had some- 
thing of that kind, and we had the name of the party involved, where 
we could put our finger on something, that is what [ mean. 

Now, I should say they all complained generally about mistreat- 
ment in one form or another. In some instances we gave it little 
weight, and said, “We have not time to bother about that; we have not 
time to get any witnesses on that score, and let us forget about it.” 

Mr. Cuampers. Colonel, I seem to have inadvertently stumbled into. 
what I had hoped to keep as a separate part of this thing, but I think 
it is necessary to continue along with it because you are right in the 
middle of it. ; - 

As defense counsel, unquestionably you all were very much inter- 
ested in proving that these things actually did happen; you did not 
just’ want to accept the words of your clients. ae 

Now, one logical way to have proven it would have been to have 
asked for a medical examination of some of these people. Did you 
folks request that? : 

Colonel Dwinzty. We did not. . ; 

Mr. Cuamerrs. Was that because of the lack of time or what is the 
story on it? 

Colonel Dwinett. Now, just a minute. I take that back. I believe 
Everett did make some effort along those lines, but I did not, and he was 
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the only one who knows about that. I recall some discussions about 
that, but I have forgotten them. 

Mr. Cuamprrs. Then, do you know what efforts he made or what 
he was thinking about—I hate to press your memory here, because I 

know you are trying to get all the details out, but to me, in talking to 
- the prosecution people, we have been apprised by all the boards of 
review, and everyone else, ‘that have not made some effort to establish 
some of these facts which probably either through X-ray or physical 
examination could still be substantiated. 

Now, can you recall anything more than the fact that there was 
some discussion about it and Everett did make some efforts? | 

Colonel Dwinetu. I cannot recall anything more than that; no. 

Senator Batpwin. May I ask a question here? You were in daily 
contact, with these men for several days? 

Colonel Dwrinztu. That is right. 

Senator Batpwin. Seyeral weeks, as a matter of fact? 

Colonel Dwinett. Well, I was.in daily contact with the 22 that I 
had under my supervision. 

Senator Barpwin. Yes. 

Now, from your personal observation of those men, did they show 
any signs of having been physically abused ? 

Colonel Dwinruu. They did not. ; 

Senator Barpwin. There is some claim made here that these men, a 
large percentage of them, were permanently injured in the groin. Did 
you ever have any complaint of that kind from any of the men you 
represented ? sf : ; 

Colonel Dwinztu. Not from the men I represented. The people who 
can testify to that are those lawyers who handled the junior officers, 
the non-commissioned officers. They were separately interrogating 
their people, and they did tell me about that in our general discussion, 
but I did not get that from the accused themselves ; no 

Mr. Cuambrrs. Did they—excuse me. 

Senator Barpwin. Let me ask you this: Other than the accused 
statements as to the physical abuse that they had been subjected to, 
was there any other evidence—I mean, judging it from the stand- 
point of being in terms of what would be competent evidence in an 
American court—was there any evidence that they had been abused 
physically ? 

‘Colonel Dwinzty. There was some other evidence presented from 
witnesses that we interrogated on behalf of the defense. 

Senator Barpwin. Well, what witnesses were those? Do you know? 

Colonel Dwinetzy. Let me see if I can remember a name. I think 
we had a witness by the name of Agather.. It is my distinct impres- 
sion that he complained, and f think he testified—I am not too sure 
but I think he testified. = 

Senator Barpwin. Agather? 

Colonel Dwrvexu. A-g-a-t-h-e-r. *- 

Senator Batpwin. Were there any other witnesses that you can 
recall, other than Agather ? 

Colonel Dwinexu. That were—I do not know how many; I do not 
recall how many, but there were several and, of course, I do not recall 
their names. That name, Agather, stands out in my mind, because 
I saw it in the record of trial the other day. 
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Mr. Campers. It has been placed in the record, Colonel, that a 

great many of these people came to Schwabisch Hall quite late in the 
ame. We have a list here of some 22—this is taken from Colonel 

Ellis’ affidavit, and he indicated that this group of 22 came from the 
5th of March up to—in fact, the 16th of April, after they had left 
Schwabisch Hall, and got them into Dachau, some of those persons 
have affidavits in here indicating duress of verious kinds, and it would 
appear that the marks on them would be rather fresh. 

Did any of the defense counsel or any of your staff come in and say 
that the accused so-and-so had a black eye or he still has got a broken 
jaw or his teeth are missing or things of that type? 

Colonel, Dwinrtu. No, I do not recall anything of that kind. 

Mr. Cuamprrs. I am trying, as you know, to get the facts on this 
thing, and it would appear that you must have made some evaluation of 
that brutality situation. What was: your honest evaluation of this 
thing? Was it as general as alleged in these affidavits with which you 
are familiar? What is your opinion on it? 

Colonel Dwinztu. My opinion is that it was true. That comes from 
what I might call not hearsay in a sense, but reputation. You know 
when you hear things orally daily, and check one story against the 
other, it becomes a greater thing than merely a lot of stories. It 
becomes a general thing, and every day, every day, day after day, 
somebody would come in and say: 

“T just talked to accused so-and-so, and he has just told me this.” 
So-and-so reports that to me the next minute, and somebody else, 
oe Sutton would come in and say, “Somebody told me some- 
thing. 

Well, that went on continually, and we cataloged this all down, and 
we made this terrific chart, and made notes on it, and we asked them 
over and over again, “Now, you are not lying to us? Were you hit 
in the groin?” ‘The answer would be “Yes.” “How long ago?” “A 
month, 2 months ago.” I do not recall just whether I ever asked them 
particularly to show me any evidence of it, I do not think I did. 

Senator Batpwin. Let me ask you one question there: In the face 
of whose complaints, did you ever ask for a medical examination of these 
men? , 

Colonel Dwinetu. I did not, but as I said before, I think Colonel 
Everett did, but he would have to verify that. 

Senator Batpwin. I think that is a very important point, because 
if these affidavits, and these confessions that were used in this trial 
were obtained from these accused by threats of violence and by physical 
violence as grave as some of these affidavits indicate, it seems a strange 
thing to me that there was not at that trial medical testimony offered 
to demonstrate that these claims were so, because it seems to me— 
you say that you objected to the admission of these confessions, so- 
called ? 

Colonel Dwinzty. Yes. 

Senator Batpwin. You must have objected on the basis that they 
were obtained under and as a result of violence or duress. 

Colonel Dwinett. That is right. 

Senator Batpwin. Well, did you yourself ever think of pressing 
that medical side of this thing? 

Colonel Dwinetu. No, I did not; I did not. 
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Senator Batpwin. You say Colonel Everett spoke of it. Can you 
tell us anything further than the fact that he had it in mind? Did 
he ever do anything about it? 

Colonél Dwrnett. I do not think he did. That is to say, he may 
have had some conversations with higher authority about that, but 
he did not report anything to me about that. 

Senator Batpwin. Was there any indication on the part of the Army 
authorities or on the part: of the court that other than the overruling 
of these motions, and the fact that there would be no postponement 
that, within reason, outside of that, as you claim it, any other request 
of yours would not be granted ? 

olonel Dwinexu. No. 

Senator Batpwin. I mean, was there any consistent idea, any feel- . 
ing on your part that no matter what you offered in the way of 
evidence these people were all going to be convicted ? 

Colonel Dwinetu. Oh, yes; I had that feeling from the start, and 
T still have it. I will never change that opinion. It was a hopeless 
task. It was a hopeless case. Psychologically you could tell that 
from the trying of the case. 

T have tried lots of cases, but that was the only one in my life where 
it was impossible to really go ahead with your evidence. 

Senator Batpwin. Let me ask you this question: Such evidence as 
you wanted to offer, was there any impeding that? 

Colanel Dwineit. You mean at the time of offering it in the court- 
room ? 

Senator Batpwin. Yes. 

Colonel Dwineti. Yes, sir. They are all listed here, all those in- 
stances are listed here; and, as a matter of fact, I must confess to 
another thing, that as I mentioned before; when you get a defeatist 
attitude on a trial like that, you do things that are not correct from 
a trial lawyer’s standpoint. I think Colonel Ellis recalls one incident 
which I take the blame for myself. 

I called a witness and qualified him—a very important witness, he 
was,.a German general. I qualified him by having him testify at 
length of his experience in the German Army from 1909. He was 
a tank expert. 

At the conclusion of qualifying him I began my direct evidence, 
and there. was an objection made, and the objection was so worded 
that it would call upon the prosecution—the defense, I mean—for cer- 
tain concessions that we should not have been called upon to make, and 
we stopped, and that was my fault. 

I say this: A lawyer should not do that. He should not stop with- 
out continuing to press his objection, and state to the court definitely 
what he has in mind, what he seeks to-_prove; but this was toward the 
end of the case, and I quit, and that is not the correct attitude. But 
it comes from constant overruling of the normal things, normal 
objections. a 

Senator Baupwin. Were you convinced in your own mind that so 
far as these prisoners were concerned, they were a part of the First 
SS Panzer Division ? 

Colonel Dwinett. Oh, yes; yes. 

Senator Batpwin. Were you convinced in your own mind that gen- 
erally, in keeping with the whole offensive, there were American 
soldiers, American prisoners who were shot? 
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Colonel Dwinett. I will say this,.that T have no doubt in my mind 
at all, and I never did have any doubt about the establishment of the 
corpus delecti, with respect to the crossroads; that is, that the crime 
was committed, American soldiers were killed. 

I never have had any doubt about that, but whether my people, the 
ones I defended, did it or not, that I still doubt. 

Senator Barpwin. But you are convinced in your own mind, or 
are you not, that they were members of the SS Panzer Division, "the ~ 
First Division, the First Regiment? 

Colonel Dwinztt. Yes, sir, I am; yes, sir. 

Senator Batpwin. And that they spearheaded the attack? 

Colonel Dwinztt. And that they were there, among others. 

Senator Batpwin. What I am trying to get to is this—it is kind 
of narrowing down the field to this: Of the general shooting and the 
general participation of members of this regiment, you have no doubt 
in your mind, as I understand it, but what you do have a doubt in 
your mind is as to the particular part the particular individuals took 
in it; is that what you mean? 

Colonel Dwxnext. No, not quite that. I mean that as far as the 
crossroads incident is concerned, I have no doubt but that American 
soldiers were slaughtered there. I have not any doubt at all. I have 
no doubt that along the line of march and in that vicinity were mem- 
bers of the First SS Panzer Regiment, but I doubt that they were 
the only ones there, and I doubt the specific accused were the ones who 
did what they have been accused of doing. 

Senator Batpwin. Now, I want to have you base this testimony not 
on what any of these accused told you, but I want to have you base it 
on your general observation of the whole trial—I mean, on what the 
prosecution had to offer—because I do not think it is for me to ask 
you what these men told you, because you are their defense counsel, 
and these things that you have said, are they based on your general 
observation of what. the prosecution had to offer, your knowledge, 
generally, of the thing, as distinguished from what individual de- 
fendants told you? 

Colonel Dwinetn. That is right. It is based on the record of trial, 
and the trial itself. ‘ 

Senator Batpwin. Yes. 

Colonel Dwrneti. And the reviews. 

Senator Barpwiy. Well, there were some—to try to narrow this 
thing down, the crossroads was one of the 13 different incidents. 

Colonel Dwrnetn. That is right. 

Senator Bazpwin. And from. hearing the whole trial of the case, 
were you of the opinion that there were soldiers, American soldiers, 
shot down at Honsfeld? Do you remember that? 

Colonel Dwinet. T remember, ‘that; yes, sir. 

I am of the opinion that American soldiers were shot down at 
Honsfeld and in a number of other places, but whether or not they 
were shot down as unarmed prisoners of war or shot in normal 
combat, T never will be able to state. 

Senator Batpwin. But the ones at the crossroads, you are convinced 
were shot as prisoners of war? 

Colonel Dwinetu. Yes; I am ne of that. 

Senator BaLpwin. There were some civilians at Stoumont who were 
shot. What do you have to say about that? 
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Colonel Dwinetu. May-I refresh my recollection ? 

Mr. Cuampers. To refresh your memory still further, that was the 
group that was in the cellar, and was supposed to have been called out. 
There was a German-speaking woman who hollered out to the Ger- 
mans after a couple of grenades had been thrown in, and then 

Colonel Dwinetu. Oh, yes:, J: am-convinced that civilians were shot 
in that place, and other places, but I am not convinced from the record 
of trial, and from anything else, that they were unlawfully shot. 

Now, that brings up another point. We tried desperately—I say, 
“We tried desperately”—that. was one of the defense issues that we 
wanted to get before the court; with great difficulty we did, to some 
extent. There was common knowledge that in Belgium the maquis 
had been operating for a long time, the so-called Belgian-resistance — 
movement, and the Belgian civilians themselves were. shooting Ger- 
mans from outside of windows and every place else. 

That is a matter of common knowledge, so much so that I think 
any court could have taken notice of that. 

Now, whether these people were lawfully shot or not, I da not know. 
The fact that there were some civilians who were shot, I am convinced 
of that, but, for example, in one outstanding case that the court 
decided against the accused—I have forgotten the name of the accused 
for the moment, but I do remember this—one accused was accused 
of shooting somebody in a Belgian town, some civilians, and it was 
established, at least I think it was, that there was a radio up in the 
church tower, and he was ordered to destroy the people and the radio, 
which is a perfectly normal thing. 

Now, the review board has agreed with that theory. They state 
in here that is not a war crime, and yet the court found them guilty 
and sentenced them to death, and it was instances like that that I - 
know and feel that the civilians, Belgian civilians, were shot, but 
whether they were shot lawfully or not, I do not know. 

Mr. Cuampers. Colonel, may I ask a question? Iam asking now— 
T have got a keen poteoasl interest in this: In what cases can a civilian 
be shot lawfully # : 

Colonel Dwrineti. As a spy. 

Mr. Caampers. All right, there are others. Would you mind 
enumerating them ? 

Colonel Dwinery. Well, if they actively engage in combat. 

Mr. Campers. Right. | 

Colonel Dwinexn. I cannot think of any others. 

Mr. Cuameers. I have had a little experience in this business of 
cleaning out areas in which there were lots of civilians, and gen- 
erally speaking, unless you have got some type of resistance from 
ee you certainly made an effort to round them up and not harm 
them. mar 
There are times when you cannot fool with them, I am perfectly 
- willing to concede that. It is your opinion that these facts here are 
so sufficiently clouded by the combat situation at that time that you 
are not convinced in your own mind but what the Germans were doing 
right in cases of civilians who were killed, including those cases at 
Stoumont, apparently, where there were a lot of women and children 
mixed up in the situation, who came out of the cellar before they were 
shot down? 
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Colonel Dwirnzr. My position is this: From the record of trial, and 
from the trial, I have a reasonable doubt, a very definite doubt. 

Mr. Cuamvers. No questions on that one. 

Senator Barpwrin. I had a question that popped into my mind and 

‘ then out again. 

Mr. Cuamperrs. I have one I would like to ask: You stated some 
time earlier that you felt that the court was trying to be fair, not- 
withstanding which, because of their repeated decisions, either on 
recommendation of the law member or for other reasons, you, the 
defense counsel, became completely discouraged in your point of view 
and eventually, as you put it, you threw in the sponge. 

Do you feel if this court was trying to be fair, and that if each of 
these accused had been given an opportunity to go on the stand and 
make these same charges which they later made in affidavit form, 
that this “fair” court would not have taken judicial notice of it and 
have demanded an investigation to either approve or disapprove those 
charges ? 

Colonel Dwineu. I do not think they would. I do not think they 
would have done that. 

Mr. Cuamprrs. I believe in two cases, two of the accused, did allege 
brutality in the case of Christ, and if my memory is not too hazy, 
it may have been Hennecke or others. 

Colonel Dwrvetz. I tried a case, prosecuted a case over there several 
months afterward, and there were 22 defendants, and I made sure 
there was not any duress. If there was the slightest indication. on it, 
I put on no proof, and I did not find any, and to my surprise, during 
the course of the trial one of the CID men took the stand and testified 
to some duress. I was greatly surprised about it; he was called as a 
witness by the defense. That court stopped immediately on its own 
motion, and adjourned and investigated that thing. They were no 
incensed over it, and they wanted to make sure whether it was the 
truth or not. That was not this court. 

Mr. Cuamerrs. But the court trying this Bersin case, in your opin- 
ion, would not have done that ? 

Colonel Dwineui. That is my opinion. 

Mr. Cuamerrs. In fact, it did not do that when at least one of the 
accused had taken the stand on his own behalf and charged brutality ? 

Colonel Dwiyett. More than one. 

Mr. Cuamprrs. Well, I believe there were only two, sir, to be ac- 
curate, insofar as the accused are concerned, but at least in the case of 
Christ, which runs in my mind very clearly, he did allege brutality on 
the stand, and you feel that the court at that time erred in not adjourn- 
ing and making a thorough investigation of this matter? 

Colonel Dwinett. I certainly do. 

Mr. Cuamenrs. Well, was there any discussion as to why they did 
not do it? : 

Colonel Dwinew. I did not discuss anything with the court. 

Mr. Cuamepens. I understand that, but there must have been discus- 
sions around the place as to what was going on. 

Colonel DwinrLu. No. 

Mr. Cuamesr. Colonel, was there much heat in back of this Malmedy 
case, so that the methods of the prosecution—I am speaking of the 
court now, not the investigative staff—perhaps they were hurrying 
the thing along and endeavoring to get the thing through? 
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Colonel Dwrnetu. I think it was the psychology at the time. It was 
right after the war ended, and this thing was a shocking thing, the 
crossroads incident. It shocked the whole world, as a matter of fact, 
and I think that hate was there, present. I am not guessing at this, 
you see; I am not testifying by guess in any of these instances. 

One member of the court, during the trial, told me how he felt. I 
did not solicit any information. Down at the hotel he walked by and 
he said, “Why don’t you get all this mumbo jumbo over anyway. 
Youw’re wasting a lot of time.” 

Mr. Cuampers. Would you not say that that member of the court 
violated his oath and probably disqualified himself? 

Golonel Dwinrtu. They did not take any oath. 

Mr. Cuamprrs. Do you not feel that he disqualified himself? 

Colonel Dwinetu. He did; he got off the court. 

Mr. Cuamerrs. Well, did you bring it about or did he disqualify. 
himself? 

~ Colonel Dwineww. I brought it up by reporting it to Colonel Everett. 
What happened after that, T do not know. 
Senator Batpwin. He withdrew from the case? 
jeaienel DwiyeLtt. He went home, and I never did exactly know 
why. : ; 

Senator Batowin. That is, he did not participate in the final judg- 
ment ¢ : 

Colonel Dwinetu. No, sir. 

Senator Batowin. The question that I was going to ask before 
was this: Was this trial continued until you had an opportunity to 
offer all the testimony that you had then available to offer? 

Colonel DwinxLu. No, sir.. We were given 10 days from the time 
the prosecution rested to the time the defense opened up, and there 
again that matter was a matter settled between Colonel Everett 
and Colonel Ellis, and I cannot speak for Colonel Everett on that 

oint. 
z Colonel Exxis. No; that was not discussed with me. 

Colonel Dwinetu. Well, I am not stating—I am only stating what 
Everett told me. . 

Colonel Extis. I had nothing to do with the amount of time that 
the defense would have. That was settled between Colonel Everett 
and General Dalby, if it was settled with anybody; it was not settled 
with me. bes 

Senator Batpwin. In other words, it was your impression that the 
length of time you would take was settled between Colonel Everett 
and somebody, presumably in authority ? 

Colonel Dwinet. Colonel Ellis was probably right, that he had a 
discussion with General Dalby, president of the court, and that ar- 
rangement was made. 

Senator Barpwin. General Dalby, was he a line officer ? 

Colonel Dwineuu. He is a line officer, 

Senator Barpwin. Yes, sir. 

Mr. Coamerrs. You say you had 10 days between the prosecution 
resting and the time the defense began. In one of the paragraphs 
in the petition before the Supreme Court Colonel Everett stated that 
it was less than 2 weeks allowed to prepare the defense. 

Now, I believe a little earlier you said there, and we figured that it 
was less than a month? ts 
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Colonel Dwinetx. About 3 weeks is about all I can figure. 

Mr. Cuamperrs. Then, in addition to that, there was an additional 
10 days to get your defense ready ? 

Colonel Dwinertx. Yes, sir. 

Senator Batpwin. Were there facilities made available to you to go 
out and look up witnesses, that is, such as going to Stoumont? 

Colonel Dwinetu. No; not until that 10-day period. That 10-day 
period came along and Everett made arrangement with the com- . 
manding officer down there to permit Lieutenant Wahler and two 
other people to go up to La Gleize and Stavelot, and Stoumont, and 
they had to go like the dickens. I remember they complained to 
us about the fact that they had to accomplish so much in so little 
time, but they did go up there, and that was the only time that 
they made available to us. 

Mr. Cuamsbers. The prosecution took 3 or 4 days in that La Gleize 
thing, too? 

Colonel Dwinrty. I do remember discussing that with Colonel 
Everett, discussing it several: times. I remember Colonel Everett— 
Lieutenant Wahler and myself pleading with him to go out and see if 
we could get a team assigned to us. We could not operate without 
an investigating team, and it was never accomplished. 

Mr. Cuampers. Well, I believe also in the discussion with you, per- 
haps not in the record here, there was some reference made to some 
discussions you had with Colonel Everett on this business of putting 
the accused on the stand in their own behalf. Now, I believe because 
they could not be sworn and for many other reasons you have indicated 
the reason—part of the reason also was the fact that you felt the prose- 
cution had not shown a prima facie case? 

Colonel DwinrLL. That is correct. 

Mr. Cuampers. And you felt it was perfectly safe? 

Colonel Dwinexu. That is correct. As a matter of fact, I will go 
further than that and say that when the prosecution rested I begged 
Colonel Everett, myself, to get up and rest, and the theory I had was 
among other things, as you have stated, that there was not a prima 
facie case. They had a case based on extorted confessions and what 
not, cases against accused based only on other confessions, and things 
of that nature. 

Despite the rules of evidence over there and the latitude, I still did 
not think they had a case, and then to follow up I had a meeting of 
all the 74 accused the following day or two days after the prosecution 
rested, and here is what I did at that meeting. I read to the accused 
through an interpreter—I called them by name, “Werner Kuhn, stand 
up. This is all the prosecution has established. In my opinion, there 
is no case.” Then I would say, “So-arid-So, getup.” And I read to 
him, “This is what the prosecution has put out in the record of trial, 
and in my opinion it is not a prima facie case.” ~ 

Then, I said that under our system of doing things in the United 
States or rather Anglo-Saxon principles of trying cases where the 
burden has not been carried by the prosecution, we do not feel we are 
called upon to explain anything or do anything. The burden is on 
the prosecution. It is an old principle that I tried to drive home to 
them, but their German minds could not reason it that way. They 
said, “No, we don’t see it that way.” 
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Well, then, we had a lot of bickering. In fact, not only did_we 
have it with them but particularly with the German lawyers. The 
German lawyers wanted to go ahead and put the whole 74 accused on 
the stand. : 

Well, it was voted—we decided, as long as 1 accused out of the 

74 insisted on taking the stand, we would have to go along with them 
and let them all take the stand. Consequently when we came back and 
opened up our case we started off with Hennecke, Tomhardt, and one 
other fellow, and then we began to notice, like a bunch of drowning 
‘rats, they were turning on each other and they were scared, and like 
drowning men, clutching at straws, they would say, “No, I was not at 
the crossroads; I am certain I was not, but So-and-So was there,” 
trying to get the ball over into his yard. So, we called a halt. 
: Now, how can we properly represent 74 accused that were getting so 
panicky that they were willingly saying things to perjure themselves? 
“ Mr. Cuampers. Now, from the standpoint of the defense, I think 
-your question is entirely sound, but from the standpoint of the prose- 
_cution, I imagine, they would have thought it was a mighty good 
thing to happen. : 

Colonel Dwinrtt. That is right, but suppose my client gets on the 
“stand, in other words, to save his neck, and lies and hangs the co- 
‘accused, and that was being done in my opinion, and so I said to them 
after the second meeting, “I will not permit you, in charge of the whole 
‘defense as I am, to hang each other, to get outofajam.” 

Mr. Cuampers. Now, these were the same coaccused who later all 
put in affidavits saying that the prosecution beat the dickens out of 
them, just to get those statements out of 

Colonel Dwinetx. That is right. I am mentioning all that to say 
that that was the problem, and that is a problem that any defense 
counsel would have in handling a situation of that kind. 

Now, as Colonel Ellis will recall, you will recall in the ensuing days, 
after three or four accused had taken the stand, when one of them . 
finished testifying, I had a conference with Colonel Everett in the 
courtroom, and we asked the court for a 2-hour adjournment, and the 
court granted that 2-hour adjournment and cleared the courtroom, and 
allowed us to keep the accused in the room. 

The purpose of that was to convince them again that they ought 
to quit; and, finally, they did, and they quit on that basis. 

When the more intelligent ones, the general officers, General 
Kramer, in particular, volunteered to talk to the men, he got up and 
spoke to them quite at length in German. I do not know exactly 
what he said, and at the conclusion of that speech they all voted to 
quit, and then we quit. 

Mr. Cuamerrs. May I ask, Colonel Dwinell, did not General 
Kramer previously testify? 

Colonel Dwinetu. That is right.  - | 

Mr. Cuameers. As had Priess and Dietrich ? 

* Colonel Dwinenx. That is right. - 

Mr. Cuamerrs. So that the generals had testified and Peiper had 
testified. : : 

Colonel Dwinrtn. That is right. 

Mr. Cuamprrs. Then, we had Christ, who was an officer, and several 
of the rest ?- 
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Colonel Dwivetu. That is right. : : 

Mr. Cuampers. When you began to get some of the enlisted men 
and some of the officers I presume they began to point the finger at 
another accused. 

Colonel Dwinetu. That is right. As a matter of fact, the best 
illustration of that is our good friend, the one who was taken out of 
the trial, Marcel Boltz, who insisted on taking the stand more at the 
German lawyers’ insistence than his, and we had some bitter words: 
over that. He took the stand, and pointed the finger at several people, 
and then he was taken out of the trial and set up to France, as I recall 
it, ahd I understand he was aequitted—tried as a war criminal. 

Colonel Exxis. Never tried. 

Colonel Dwinett. But the members of the accused, in the group, 
were some bitter about him because as soon as that trial day was over 
they all could not wait to tell us how he had been lying, so, they said, 
to clear his own skirts. 

So, I said that there will be no more of that. Each individual 
accused has his own: interest, but I have the interests of the entire 
accused, and that was the theory under which we operated. 

Senator Batpwin. Well, it being 5 o’clock and we having been at 
this thing since a little after 1:30, I think we will take a recess until 
tomorrow afternoon. 

(Whereupon, at 5 p. m., an adjournment was taken until 2 p. m., 
Tuesday, May 10, 1949.) 
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TUESDAY, MAY 10, 1949 


Rte Unirep States SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON ARMED SERVICES, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 2:25 p. m., 
in room 212, Senate Office Building, Senator Lester C. Hunt 
(presiding). 

Present: Senator Hunt. 

Also. present: Senator Joseph R. McCarthy; J. M. Chambers of the 
committee staff; Francis Flanagan, of the staff of the Subcommittee 
on Investigations of the Committee on Expenditures in Executive 
Departments; Colonel Murphy, Colonel Ellis, and Colonel Raymond. 


TESTIMONY OF LT. COL. JOHN S. DWINELL—Resumed 


‘Mr. Franacan. Colonel Dwinell, yesterday afternoon: toward ‘the 
end of your testimony you were discussing for the committee here the 
reasons why you cut your defense short and put on only a few of the 
defendants, and I think that we should make the record quite clear 
as to your reasons and the reasons of the other defense counsel for 
failing to put on all of the defendants in this case and allow them to 
testify on their own behalf. 

Can you tell the committee your exact reasons for not putting on 
more of the defendants in this case ? 

Colonel Dwinztu. The first reason, of course, I discussed yesterday, 
was the fact that they realized that their testimony would be of rela- 
tively little probative value, because it was not under oath; but aside 
from that, when it was decided to put some of the accused on the stand, ' 
we detected that when they were testifying they were incriminating 
some of the coaccused, and falsely so, and particularly in the case of 
Marcel Boltz, who took the stand for several hours: We checked-with 
our accused, we checked with our notes, and compared all our facts. 

We were also, as defense counsel, quite convinced that he was lying 
in order to save himself; and it was the fact that these accused in 
their desperation in that particular situation were reaching out and 
putting the finger falsely on other people, that we required them to 
stop testifying because we felt—at ‘least I felt and Colonel Everett 
felt—that our responsibilities were not only to each individual accused 
’ but. to the group as a whole. . 

Mr. Fuanacan. In other words, you did not prevent your clients, 
the accused in this case, from taking the stand for fear that they 
would incriminate themselves with the truth ? 


Colonel Dwinetn. Oh, no. 
: 441 
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Mr. Fuanacan. But rather that they would incriminate others with 
perjured testimony. 

Colonel Dwinetu. That is correct. 

Senator Hunr. May Iask you a question, Colonel? 

As I get your answer, then, you deferred asking any further testi- 
mony from the accused because it was injurious to your own case? 

Colonel Dwinutt. The case as a whole. I say injurious because of 
the fact that they were not telling the truth. 

If it was injurious and still was the truth, that would be another 
matter, but I was sincerely convinced that they were not telling the 
truth in a good many instances while they were on the witness stand, 
purely out “of the human nature angle that when they were cornered 
like that, as they said, and felt that. they were, they instinctively put 
their fing’ eronsomeoneelse. That happened particularly with respect 
to instances where one or two denied their being at a particular spot. 
“J was not there, but my captain was there,” or “My sergeant was 
there, and heis the one that did all this,” and so on. 

Senator Hunr. Then, your conclusion was that placing these men 
on the stand was detrimental to the defense? | 

Colonel Dwinetu. Yes, sir. 

Mr. Fuanacan. In that regard it was detrimental to the defense 
not in that you would have your defendants justly convicted but that 
they would be convicted on perjured testimony ? 

Coloned Dwinexx. That is right. 

Mr. Fruanacan. And unj justly convicted ? 

Colonel Dwinetu. That is right. 

Mr, Cuampers. May I interrupt? 

Colonel Dwinell, there were nine of these accused that testified. 

Colonel DwIneELr. Yes, sir 

Mr. Campers, And during the course of their testimony—correct 
me if I am wrong—I believe there were three of the people who testi: 
fied who were general officers, and then Colonel Peiper. 

Colonel Dwinrty. That is ‘right. 

Mr. Cuamerrs. Who would be four of the nine, and then there 
were several officers including Christ and one or two others and then 
perhaps some enlisted men. It was during the course of the testi- 
mony of these people that you felt that falsehoods were being put 
into the record which would be injurious to others of the accused ? 

Colonel Dwinrtu. Yes, sir. 

Mr. Cuamerrs. Well, now you say they were falsehoods. JI wonder 
how you knew they were falsehoods. In other words, were they 
statements which obviously were not true, based on the evidence that 
had been put into the record, or were they denied by the folks who 
were being accused by these witnesses ? 

Colonel DwiNeru. They were denied by the folks that were being 
accused by these witnesses. 

I put on, of those people who testified as part of my responsibility, 
I put Peiper on the stand. I did not conduct the direct examination 
of the three generals. Mr. Strong did that. 

In their testimony the three generals testified about a situation that 
concerned itself only with the ¢ giving of the orders originally at the 
beginning of the campaign, but w when we got down to the ower ranks— 
I mentioned Marcel Boltz as the outstanding example. 
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I, for oney had nothing to do- with ‘the. preparation:of his direct 
evidence: I did-not interrogate ‘Marcel: Boltz to any. extent..at -all,: 
because he was under the supervision of ‘one. of the other groupsi of 
attorneys, and so I. remember ‘in that: particular case that when Boltz 
was testifying I listened to him almost as car efully as though I-were 
on the other side of-the case and began’ to! notice that he, through the: 
questions asked of him, by his attorney ‘for the defense, and the cross-. 
examination particularly by the prosecution,:was.saying things: that 
were damaging to the clients that I'represented,-and so we: conferred 
with the German lawyers in particular, and:some of them-gave me.the: 
impression, actually gave me the impression, that it didsnot bother. 
them somuch as long-as they freed'theirown man... - 

‘Mr. CHAMBERS. “Well; then, you gathered—and I believe’ yester day ‘gt 
record would show. —that there was considerable: disagreement initially 
between not only: the members of the American: counsel but: between 
the American counsel and the German counsel, and then I believe you: 
also told us that it took consider able Persuasion, and finally: General 
Kramer, if I remember correctly— pe aie fy) heh os 

Colonel. Dwineru.: That is right.. | 

Mr. Cuameers. Had to talk to the group:as a whole,. the group of 
accused as a whole, to convince them cat they should no o longer take 
the stand in their own behalf. : 

-Colonel Dwinety. That is right. 

Mr.. CHampers. And you were coneted. I take it, at that time: 
that the balance of these accused. would continue to put falsehoods: 
and untruths into the record: for the purpose of clearing themselves 
at. the expense of the other accused 2." 

Colonel Dwinetu. That is right. 

.Mr. Cuameers. Again, to go rbace to the same auiestion I asked you’ 
yesterday, these are the same accused who have signed these affidavits 
2 years later? 

“Colonel Dwinetn. That is right. 

Mr. Cuamprrs. Alleging the various br utalities ee took place, 
and you:still believe that those statements-made by them are truthful? 

Colonel Dwinetn.. Yes; but, of course, I have been talking about: 
putting the finger on other people concerning the actual incidents that 
happened in the campaign. I was not talking about duress. 

Marcell. Boltz testified considerably as to: where he had been along: 
the route of march and what he had seen and who was pr esent. Those. 
are the things I was speaking about. cae 

Mr. Cuampers. Yes, sir. My only point was dinply this: Their 
testimony, which. was unsworn testimony before the court; you had: 
reason to believe that the balance of those who had: not testified and- 
some of those:who had testified might possibly be so untr uel in their 
statements that it would hurt the case of une accused, 

- Colonel: Dwinzuu.' Yes, sir. : 

Mr. Cuampers. But on the other hand, we now have affidavits from 
all those people, the same ones made a little later on, these statements 
having been sworn to, but. you.do believe that the statements, generally 
speaking, in those affidavits are probably correct? ° 

Colonel Dwinety. That is right; I do. 

Mr. Cuameers. Thank you. 
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Mr. Fuanacan. One thing I am.sure the committee wants to get 
here and that we have been trying to elicit from the various witnesses 
is the true facts concerning these allegations of brutality. : 

Now, yesterday, in your testimony you stated that you talked with 
various clients, the accused in this case, and that some of them alleged. 
that the had been subjected to physical violence, and that you did not 
order physical examinations of these men. 

Colonel Dwineux. That is right. 

Mr. Franacan. Now, could you tell the committee why you did not 
order physical examinations if you actually believed that these men 
had been subjected to physical.violence ? 

Colonel Dwineut. Well, most of the cases that were told to me by 
the people that I was working with were of the nature that a physical 
examination would have been of no avail. 

For instance, if a man tells me that 5 or 6 months prior to the time 
he talks to me some interrogator took him into a cell and punched him 
in the jaw and slapped him in the face and knocked him down a couple 
of times, incidental to obtaining a confession, that being so long ago it 
was quite obvious that the marks of that kind of mistreatment would 
not be evident, and I had a lot of those cases reported to me. 

J recall now one incident. I do not know which accused it was; but 
I definitely remember one accused telling me that he was marched 
down the hall. He thinks it was Polish guards that had charge of 
this thing: He had a hood on his head and they allowed him to fall 
down the steps. He did not break any legs, but he was hurt. 

That was several months ago. He looked perfectly all right to me 
at the time I was interrogating him. 

Mr. Franacan. The reason you did not request medical examina- 
tions in the cases that came to your attention was that you did not think 
that the men would have on them at that time any marks that could be 
proven or disproven by medical examination ? 

Colonel Dwineti. That is right. Now, you must understand, and I 
think I mentioned this yesterday, that this was a very large organiza- 
tion. When you are attempting to interrogate 300 witnesses, 73 
accused, and prepare motions and what not with a set of 7 or 8 rooms 
in a row, half a dozen interrogators, all kinds of lawyers running in 
and out—I do not know now what Mr. Walters and Colonel Sutton. 
and the rest actually know about some of the more serious beatings 
of their clients. 

I did not have time to find out everything about the case, but I heard 
them discussing it. Whether they know of any serious brutalities 
to the extent that a physical examination is immediately necessary, 
you would have to ask them. I do not recall. 

Mr. Fuanacan. If you had had more time in which to prepare your 
defense, do you think that you would have, or would you have gotten 
together with the other defense counsel and tried to make further 
investigations into these charges of brutality? 

Colonel Dwinextt. Yes; I think so. 

Mr. Franwacan. And the reason you did not was your lack of time? 

Colonel Dwinen. Yes, sir. 

Mr. Franaean. You knew they had to be ready for that trial on 
the 16th, come what may ? 

Colonel Dwinexz. That is right. 

Senator Hunt. Colonel, may I ask you a question at this point? 
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Did these purported acts of cruelty happens some time petore you -be- 
came connected with the case? 

Colonel Dwineti. Yes, sir. - 

Senator Hunt. How long before? 

-: Colonel Dwinetz. Well, various periods of time, running ‘anywhere 
from 5 to 8 or 9 months. 

Senator Hunt. Did you: ‘mention this during the defense of the. 
men during the trial? ; 

Colonel Dwiveut. Only through the testimony, of those accused. 
who took the stand. 

Senator Huw.’ Did they say in the: open court that they, had been. 
beaten and things of that kind; that they had been tortured ¢ 

Colonel Dwrnett. The ones that took the stand did not have any 
violent mistreatment, as I recall it. Christ did describe mistreatment, 
but my memory is not.as clear as to when it was or just to the extent. 
of it. I would have to refresh my mind from the record. 

‘Senator Hunt. But as a defense attorney. you had no plaster cast: 
made of the mouth to. show.the teeth had been knocked out or you 
had no X-rays to show jaws had been broken or you had no physical 
examination to prove that they had been severely injured in the groin, 
or things like that? 

Colonel Dwinetx. No, sir; except. ace I would like to say that I 
do not’ know what efforts; if any, Colonel Everett, the chief defense- 
counsel, might have made in that direction. I would have to check 
with: him, 

Senator Hunt. Now, Ee understand that. you did not see. any of 
these acts of cruelty yourself? . 

Colonel Dwinext. I did not. 

Senator Hunt. So what you know, you would have to classify as: 
hearsay. Is that right? 

Colonel Dwinetu. I know it as a lawyer being told those things: 
by clients and witnesses; that is.all. 

‘Mr. CHampers. A question, sir. 

Christ did testify, as I recall the record of tr ial, as to these brutali- 
ties. Was he one of those witnesses who you had. reason to believe: 
might have been falsely bringing others into the picture and moti- 
vated ‘you not to call further accused 4 

Colonel Dwinetz. No, no, I say that for this,reason: He was one 
of those assigned to me, ‘and I would have detected that. prior to put- 
ting him on the stand. 

Mr. Cuampers. I believe yesterday you stated that you handled the 
commissioned officers exclusive of the general officers. 

Colonel DwineLu, Yes, sir; 22. 

Mr Cuampzrs. And out of that 2 29, approximately one-third had 
alleged brutalities; is that correct ?- 

Colonel DWINELt. Brutalities worth mentioning} yes, sir. 

Mr. Cuampers. And I believe you also testified that in a hasty study 
of these affidavits you are aware now that they all had claimed! 
' brutalities? 

Colonel Dwinztu. That is ment 

Mr. Fuanacan. Aside from the approximate one-third that charged: 
rather severe brutality, how many of the 22 that you: defended alleged, 
that duress and other illegal methods had been used to obtain state- 
ments of confessions from them? 
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Colonel Dwinrtxi All of them, and when you use the word “duress,” 
I mean all-inclusive, forms of trickery, deprivation of normal rations, 
no blankets, various things of that nature, some in a minor degree, some 
in a major degree. en FON: aa 
. Mr. Fuanagan.: The question was brought up here by Mr. Cham- 
bers, I believe, as to whether or not you had notified the court of this 
brutality. Now, is it a matter of fact that Christ at least alleged in 
open. court, in the presence of the court, that he had been treated with 
physical violence by the interrogators? 

Colonel Dwineti. That is right. 

Mr, Fuanacan. In addition to that, as you testified yesterday, the 
Army authorities must’have been advised that brutality was being 
used because they conducted an investigation. 

Colonel Dwrnetx. That is right. 

Mr. Fuanacan. Now, in view of that, do you know why the court 
‘did not order an independent investigation of these charges? 

Colonel Dwirneut I do not know what the mental processes of the 
‘court were, what they were thinking about. My impression was, as 
I stated yesterday—and my impression was all during the trial— 
that the court was somewhat prejudiced. 

Whether that is the reason or not, I do not know. All I know is 
that they heard of these things, they knew that they existed, they 
had.evidence of it to.some extent right.in front of them in the court 
and nothing happened. , 

Mr. Fuanacan. Now, am I correct in stating, Colonel, that after 
the Malmedy case, you sat on a number of other cases as a member, a 
law member, of the courts trying war criminals? 

Colonel Dwivett. That is right. 

Mr. Fruanacan. In any of those cases that you sat on, were-charges 
of brutality ever made? 

Colonel Dwinetu None whatever except as I mentioned yesterday. 
I prosecuted a case, and the defense brought a couple of witnesses to 
testify to some mistreatment of one of the accused that I was prosecut- 
ing, and that was a surprise to me, and the court immediately investi- 
gated it to determine whether there was any truth in it. 

Mr. Fuanacan. In that case, as soon as the allegation was made, the 
court made a thorough investigation to see whether there was any 
truth or falsity to it? 

Colonel Dwirnetn. Yes. As a matter of fact, in that same case 
General Stroop, the principal accused, testified that he had been mis- 
treated right at Dachau in the bunker in the camp. He did that in 
the morning. J remember this well. 

He talked about conditions in the cell where he was living and 
how cruelly they were treating him in that respect, and the court 
adjourned immediately, and General Kiel, the president of the court, 
personally went over to that cell and made a personal investigation 
to determine whether there was any truth in it. 

Mr. Fuanacan. As an experienced law member in a number of 
military court trials, war crimes trials, has brutality been alleged in 
any of the cases, would you have requested the court. to stop the pro- 
ceedings and make a thorough investigation ? 

Colonel Dwinetn. Oh, yes; most assuredly. 


MALMEDY MASSACRE INVESTIGATION 447 


Senator Hunr. Colonél, you-were a member of the defense counsel 
aaa then later on you were a member of the reviewing board. Did 
you review cases in which you were a member of the defense counsel ? 

Cotonel Dwrnetz. No, sir. 

Mr. Cuampers. Purely for clearing the’ record; as I understand it, 
you did serve.ag.an ex. officio adviser to the review board that passed 
on these Malmedy cases; is that correct? . 

Colonel DwineE tt. Yes, sir. 

' Mr. Cuampers. So that, in effect, while you, were not. technically a 
member of the board of review, you did assist in the review # 

Colonel Dwinewu. I did. = 5 

Senator Hunr. By.whose orders? 

Colonel Dwirne.u. By orders of the theater judge advocate. 

Senator Hunt. You had no alternative but to paEry out orders? _ 

Colonel Dwinetxi. None whatever. , 

’ Senator Hunt. From the standpoint. of technical, proper law pro- 
cedure, you should not have accepted appointment on the review board 
after having been a member of the defense, should you? _ 

Colonel Dwinetu. I did not accept it. : 

Senator Hunt. You were just ordered ? 

Colonel Dwrneti. No. Maybe this should be cleared. 

- Mr. Cuampers. I agree. May I ask a question of him, Senator ? 
He testified to this yesterday, rather. he told us about it yesterday, 
and I think the record should-show this clearly. As I understand it, 
you were ordered to this board and you objected to it, and they took 
you off of the actual board of review ? 

Colonel Dwivetu. That is correct. 

- Mr. Caampers. And assigned you as an ex officio member ? 

Colonel Dwinexu. Yes, if you want to use the term “ex officio mem- 
ber.” I was directed to merely be in the room with the board and assist 
them in getting at this extremely long record, all the maze of facts, 
and help them get to the thing.and acted in a mechanical sort of way, 
but, of course, I sat there in the room for 3.months. ane ascussod it 
with them every: day. 

Senator Hunv..Then the fact that ‘you were: justi in an advisory 
capacity is more or less of a technical term. than it is a fact that you 
did not participate because if you were there for that time and actually 
in conference with them on the review board then you were functioning” 
really as a member of the review board, although technically you were 
not so designated? ea 

Colonel Dwine=tu.. Well, I can say this without trying to evade any 
particular question, that when the conclusions were reached by the- 
board I did not sign my name to any report. I refused to be a part 
of the board to any extent that I would go on record as agreeing with 
them. Naturally, as defense counsel I could not. 

_ Senator Hunt. Did you at any time argue any of your points of 
view before the review board ? 

Colonel Dwrnut. Every day. 

Senator Hux. And you participated just about as fully as you 
possibly could ? 

Colonel Dw1net. a AOE the defense. 
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Mr. Fianacan. That was not a matter of your own choice. You 
were ordered to do that by your superiors? 

Colonel Dwinetu. Yes, sir. _ : 

Mr. Franacan. If you were in the private practice of law or were 
not responsible to Army discipline and Army authorities, would you 
have taken an assignment of that type? 

Colonel Dwinz. No, sir. ; 

Mr. Fuanacan. During the course of your preparation and defense 
of this case, you had opportunity to discuss the facts of this case at 
some length with the accused, various accused in this case? 

Colonel DwineEt. I did not hear the first part of the question. 

Mr. Fuanacan. I say, during the preparation of your defense in 
this case, you had opportunity to discuss the facts at some length with 
various of the accused ? 

Colonel DwinELu. Yes, sir. 

Mr. Fuanacan. You also had opportunity to examine the confes- 
sions which these accused had given to the interrogation team of the 
prosecution ? ; 

Colonel Dwineuu. Yes, sir. 

Mr. Franacan. Based on your personal contacts and personnel in- 
terviews with the defendants and based on your careful examination 
of the signed confessions, do you think that these confessions ex- 
pressed the true facts that were in the knowledge of the defendants? 

Colonel Dwingxu. As to the majority of them, no. I will say this: 
As to the majority of them, on the face of them, no. Just by look- 
ing at the confessions themselves, they were couched in such language 
that they were on their very face preposterous and incredible. 

Mr. Frawacan. In other words, the confessions that were obtained 
by the prosecuting team were on their very face, in your opinion, pre- 
posterous and incredible? 

- Colonel Dwinetx. That is right. : 
‘ «Mr, Franacan. Do you have any examples of these incredible and 
preposterous statements ? ie aan nN 

Colonel Dwinety. I do. I picked out one today. I suppose it 
would be facetious, but I think it is apropos to say these were called 
by us, in the defense, The Tales of Hoffman. It is the confession 
of Joachim Hoffman. The German script was much longer than 
this, but the typewritten American translation takes in 12 pages of 
single-spaced typewritten matter. 

Mr. Fuanacan. Those are 12 legal-sized single-spaced pages? 

Colonel Dwinetu. Legal sized. : 

Mr. Franacan. And this was the statement that was taken from 
the accused Hoffman by interrogators on the prosecution team ? 

Mr. Franacan. That is correct. You read this statement, and it 
recounts in detail the events that this young man was concerned with 
in the month of December 1944, and he begins by tracing his move- 
ments from the very time that he first attended the critiques that were 
held in the Blankenhein Forest by his commanding officers. 

He starts off by giving the precise date and place, the precise words 
of the people who spoke to him, and he goes on to trace his movement 
by date, by place, by road, by house, by bush, by pasture, “and he de- 
tails that page after page following the course of the route of march 
for several kilometers. 


MALMEDY MASSACRE - INVESTIGATION - .. 449 


Mr. Fuanacan. If I might interrupt right at this point, this de- 
‘tailéd description that he was giving of what went on took place in 
December 1944, in the Battle of the Bulge? ‘es 

. Colonel DwINELL. That is‘ right. | 

Mr, Fuanacan. A very hard fought :armored engagement? 

- Colonel Dwinetu. That is correct. 

Mr, Fianacan. And I assume, and you can correct me if I am 
wrong, that this German soldier who was in a. Panzer division, a 
fast moving Panzer division, was in this country for the first time. 
He was going over country he had never seen before, or at least part 
‘of it was country he had never seen before. 

Colonel Dwineut. I do not know that. I do not know - whether 
he had ever been there before. He. does not say that one way or 
the other here, although Peiper told me that most of. his men had 
been ‘recruited from the eastern front and that those men that he 
had in the Bulge, in the spearhead of the Bulge, had come from 
other theaters of operation. 

Mr. Franacan. Nevertheless, there was no evidence that he was 
familiar with this country other than in this fast moving military 
operation on the way through the countryside? 

Colonel Dwryeti. No. - 

Mr. Franacan. And it: was Belgium, a foreign country to where 
he lived? 

Colonel Dwinztx. That is right. This statement of Hoffman’s 
was taken in March 1946, about 15 months after these incidents are 
alleged to have taken place. He very carefully. begins by making 
references by coordinates to all the spots. He gives all the coordi- 
nates of the points on the map, which, of course, is possible because 
some interrogator gave him t. e map and pointed them out. That 
appears to be the fact, at any rate. At least, it.is a very careful 
description of the localities by. their coordinates... He then goes 
on to-describe all these places in detail: ; 

We left Honsfeld. We proceeded toward Buellingen. We made a right turn 
on the far outskirts of Honsfeld. I have shown the place, and it is marked 
“Exhibit D.” Just before making this right turn, I remember passing an 
American truck, and on that truck was a machine gun mounted. This truck 
is shown on exhibit D by a symbol and the numeral “1”. : 

When-my tank -was at the point marked by the symbol No. 2, I heard machine 
gun, machine pistol, and rifle fire from my right. I made a right turn at the 
intersection as indicated by the arrows and the route of march indicated by 
the number “3”. I remember there were two houses on the right side of the 
pe eao nome artillery pieces between the houses. These artillery pieces are 

O. Ze 

When I reached the point indicated by symbol No. 5, I saw 8.to 10 prisoners 
standing in front of the house. They were unarmed, with their hands above 
their heads. These prisoners are indicated by the symbol “b”.. . 

I could go on reading for a long time. That is typical. It is more 
in detail as you go on, but in several places he precisely states the 
number of rounds that came out of his pistol, out of his machine 
pistol; in about seven or eight places, he said: 


I fired about two.or three bursts of approximately four to five rounds a piece 
all of this occurring in the heat of battle. 


At the cross roads I made a turn to the left, and after making this turn, there 
was a house and a barn on our right side of the road. Just south of this house 
and.barn-was a pasture. On the right-hand side of the road near the north 
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‘stood a Mark 4 tank, shown by symbol No. 6 on my sketch. Just as I passed 
this tank I saw 80 to 100 American prisoners of war standing in the pasture. 


Another instance: 


There was machine gun fire. From where I stood at the rear of my tank 
J fired four or five salvos. I fired approximately 50 shots. 


In another place: 


I put a new magazine in, holding 82 rounds. I entered the field. I stood next 
to two wounded American soldiers and fired six or eight shots. 

When Schaefer gave this order to Sprenger, Sievers was standing next to 
Schaefer and certainly heard the order. I heard it without difficulty and was 
standing approximately 8 meters from Schaefer, and Sievers was standing ap- 
proximately half a meter from him. 

Mr. Fuanacan. Would it be fair to say that either this soldier had 
a phenomenal memory or a very vivid imagination who wrote this? 

Colonel Dwineuu. He had a vivid imagination without doubt. TI 
cannot conceive of anyone having a memory of that kind. I do not 
think we have people in the world who have memories of that kind. 

Mr. Fuanacan. Or someone may have written this for him. 

Colonel Dwinelu. Certainly, somebody carried him along through 
the tale. 

Mr. Fuanacan. And there were other statements, other than this 
Hoffman, of the same type as this? 

Colonel Dwinetu. Yes, sir; several. 

Mr. Fuawacan. And that is the reason why you say, or one of the 
reasons why you say, that you have serious doubts whether many of 
these statements express the true facts as known to the defendants? 

Colonel Dwinutt. Thatisright. _ : 

Mr. Franacan. In that same regard, did you talk to Colonel Peiper 
concerning three or four of the statements that he had made? 

’ Colonel Dwineti. Yes; I did. 
Mr. Franacan, And what did he say about those statements ? 
Colonel Dwrnexti. You mean his own statements? 

Mr: Fuanacan. Yes. - - 

Colonel Dwinety. Well, his own statements were not of this nature. 
His own statements were brief. He talked about matters that were 
not so much in detail as to places and times, and so on. 

‘He. talked about, discussed whether orders had been given by vari- 
ous commanding generals and things of that kind. . Those things I can 
conceive can be remembered by a person in a situation. 

Mr. Fianagan. Did Colonel Peiper make any statements that 
would reflect on the truth of the statement that he gave? 

Colonel DwingLt. Of his own statements? 

Mr. Fuanacan. Yes; of his own statements. 

Colonel Dwinetn. Yes; he did. Of course, he testified to that in 
court. He testified with respect to all three statements that were 
put in evidence, and in general he gave the impression to mé, and he 
told the court generally that he had decided to follow along with the 
suggestions made by the various interrogators that if these orders had 
been given by Hitler or by General Priess, Kramer, and so on, “if there 
is any possibility of my saving 73 of my subordinates who worked 
with me in this campaign, I will go along and put this stuff down 
on paper.” That is about generally what he stated. 

Mr. Franacan. When was the last time that vou saw or talked to 
Colonel Peiper? 
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Coionei DwineLL. i saw Peiper—Coionei Bilis, do you remember 
when the trial was? : 
Colonel Extis. August of 1947, I think it was. 
Colonel Dwinetn, August of 1947, when the Skorzini trial was being 
conducted at Dachau. I met someone that told me Peiper was there 
as a witness and would I like to talk to him. He had been in Lansburg 
Prison for some time, and I went in merely to say “Hello.” 

Mr. Fuanacan. Did you have any discussion with him at that time? 

Colonel Dwinexx. I did. 

Mr. Fuanacan. What was the discussion Can you relate the 
discussion ? 

Colonel Dwinzty. Well, it was something like this: J said, “Hello, 
Peiper, how are you; how are you feeling?” and so on. I had known 
him during the course of the trial to be very much of a courteous indi- 
vidual and very much of a gentleman and very correct in his manners, 
and he shocked me by his attitude. I will quote him. I remember it. 
It stands out in my mind. He answered me when I greeted him by 
saying, “God damn, why don’t you hang me and get it over with?” 

{ remember that expression very well, because it shocked me that 
he used that type of language. He had always been very polite, and 
I said something to the effect, “Well, we are continuing with the review 
and the appeals in this case. Colonel Everett is very active back in 
the States on this matter,” and he said that he wished that we would 
cut it out and let him alone and get it over with, because he said: 

I have been in solitary confinement since May or June of 1945, and every day 
somebody walks down the aisle near the cell block, and I think that is it— 
and he also told me that he was suffering from battle wounds and 
matters that were causing him excruciating pain and he wanted that 
cleared up but that he had complained to someone, I believe he said 
someone at the jail, who told him that since he was going to be hung, 
there would be no point in doing that. 

Mr. Fuanacan. What was your feeling about keeping this man in 
solitary confinement that period of time while his case was being 
reviewed and reviewed, and the death sentence was hanging over him 
all that time when he was sick or said he was sick and suffering from 
wounds? 

Colonel Dwinett. My feeling then was quite definite and is more 
so no. 

Mr. Fuanacan. Well, what is that feeling? 

Colonel Dwinriu. Well, I think that there is something wrong with 
a judicial system that permits an accused to be in solitary confine- 
ment for 4 years without even knowing whether he is going to hang or 
not. I do not think our system of justice advocates anything 

Mr. Fuanacan. Just to keep the record straight here, your concern 
over the treatment of this man was based upon your personal know!l- 
edge and the fact that you were his defense counsel ? 

Colonel Dwrnetx. And I still am his defense counsel. 

Mr. Franacan. You were not basing this concern on any sympathy 
for his actions at all, if he committed any: 

Colonel] Dwrnett. I have no personal sympathy for’ Colone] Peiper 
at all. 

Mr. Franacan. You know that Colonel Peiper was.the commander 
of an SS Panzer Division which was, at least, charged with very 
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brutal crimes. You know that Colonel Peiper was the adjutant or 
alleged to be the adjutant to Himmler and was said to be a 1 high- 
ranking Nazi? 

Colonel Dwinetu. That is correct. 

Mr. Franacan. But your concern is not so much with his record 
as a Nazi but the treatment that he got as a human being and as an 
individual ? . 

Colonel Dwrnztu. In the name of American justice. 

Mr. Cuampers. May I ask a question at this point? 

You have just said, “And I still am his defense counsel.” I sudan 
can you explain that further, Colonel Dwinell? 

Colonel Dwrnetu. Well, I do not believe that a defense counsel’s 
obligations cease with the ending of the trial. I think while there 
are any forums open for appeal, unless you are Seascale relieved 
by that client or by some one who has the power to do so, your duties . 
still continue. 

- As a matter of fact, my commanding officer is in full accord on 
that, and I am referring to the Judge Advocate General with whom 
I have talked about that, and he is in thorough accord with that prin- 
ciple, that my duties still continue as defense counsel in this matter, 
and any other matter of that kind. 

Mr. Cuamperrs. Well, now to reverse the situation, had you been 
the law member, for instance, would you have still felt it your job 
to argue against any mercy or any mitigation being shown this-man? 

“Colonel Dwrnmrx. Yes; ; I think the court always has the duty with 
respect. toacase. - 

Mr. Cuampers. This is aimed at procedures, Colonel Dwinell, not 
at you at all, sir. I am trying to find out the way these things in 
your es ‘should operate. 

Colonel Dwinetz. That is the way I think they should operate. 

Mr. Cuampers. Of course, you did have a subsequent relationship 
to this case by being the ex officio member of this board of review, 
but that interest is carried on through and you believe that that should 
be true of al! defense counsel in the military service # 

Colonel Dwinetu. Yes, sir. 

Senator Hunt. Colonel, may I ask you a question at this point as 
to what I understand the theory is under which law operates? I am 
not a lawyer. If you are defense counsel, regardless of how guilt 
you may think your client may be, you still have a duty to go throug: 
to the limit to defend him. Is'that the theory of law ? 

Colonel Dwinetu. IT have a duty to see that the people who are 
prosecuting the case prosecute it to the point where there is no reason- 
able doubt as to the man’s guilt, and that they carry the burden of 
proof right to the very end. 

Senator Hunt. Of course, in this case, there is no question in your 
mind about the guilt ? 

Colonel Dwinutz. I would not want to make any expression of 
opinion as to my client’s guilt or innocence. 

Mr, Cusamusrs, Well, Colonel, even though there have peer within 
the Army, I believe, four reviews of this case— 

Senator McCarry. Seven. 

Mr. Cuameers. Four on the record. There are others that appar- 
ently do not appear on the record. Do you feel that your client has 
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not yet been given adequate reviews all the way through, even though 
you yourself participated in the fourth review ? 

Colonel Dwinuix. Adequate reviews, did you say ? 

Mr. Cuamesrs. In other words, I am trying to find out—and again 
I am talking procedurally because I really believe this is one of the 
crucial points in this whole case. The record from yesterday shows 
that there were four reviews, the fourth at which you, an eminently 
able defense counsel, participated. 

In spite of those four reviews and the fact that in each one, in the 
case of Peiper at least, has been consistently adverse to the defendant, 
vou feel that-there still should be other reviews, and in fact that is 
why you are testifying before us now because you feel like you want 
to get all the facts out on this particular case. 

Colonel Dwinerx. Yes. I felt that the review that was made in 
Frankfurt was very ‘sincerely and honestly and correctly made. I 
think it was a very, very sincere effort to solve this problem, and I 
think most of the bad spots were taken out of the thing by that review. 

However, I then determined in consultation with Colonel Everett 
that although that review had accomplished considerable in the inter- 
est of justice and fairness, that we still had a duty, and I emphasize the 
word “duty,” to go to the United States Supreme Court and see 
whether we could get them to hear the very facts about this case that 
we were not able to get before the court and the reviewing people. 

For that reason we pursued it to the point of going to the Supreme 
Court, who turned us down without hearing us, that is, they turned: 
us down on the jurisdictional question. 

Now after further consultation on the matter, and when I say 
“consultation,” I am talking about consultation with Colonel Everett, 
who still feels that he is chief defense counsel in the matter, Colonel 
Everett, who still feels that he has the duty as chief defense counsel, 
and incidentally who spoke to General Green last summer and asked. 
him if he had any objection to my being available to him in my duty. 

General Green said I was always available for that purpose, and 
with that in mind we considered what other avenues of appeal we had 
and what other forums we could go to. It was at that time that the 
Simpson committee called on us to argue before them, and Colonel 
Everett and J did. The next forum to be heard became this committee. 

Mr. Fuanacan. Would it be a fair statement in line with the exami- 
nation at this point, to state that your only interest in this case is your 
interest as a lawyer and soldier to see that justice is done to the 
accused ? 

Colonel Dwinewu. Yes; and also I think that the duty goes even 
to the extent of seeing to it that the principles of American justice 
and democracy are fairly demonstrated to the people that we occupied. 
over there in Europe. I do not want to have to apologize to any 
German lawyers for our procedure. 

Mr. Fuanacan. Did you have to apologize to German lawyers in this 
case ? 

Colonel Dwiwetu. I certainly did. 

Mr. Fianacan. You were present in the court at the time that this 
court that found the accused guilty reversed and went out and made 
their decision ? 4 

Colonel Dwinett. I was. 
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Mr. Fuanacan. How long did it take this court to reach its decision 
that these 73 men were guilty of the high crimes as charged ? 

Colonel Dwinetu. It took them 2 hours and 20 minutes. I have to 
check the record on that.to make sure of the time.: . oe 

My. Fuanacan. It took the court 2 hours and 20 minutes to find the 
73 men were guilty ? 

Colonel Dwine.u. Yes, sir. 

Mr. Fuawacan. If they considered the case of each man, that would 
take them about a little less than 2 minutes a man ? 

Colonel Dwinetz. That is correct, 

Mr. Fiawacan. When you sat as a law member on other courts, 
was it your procedure to consider the case of each individual charged, 
ou to consider the case as a whole? 

Colonel Dwinexy. Each individual always. 

Mr. Franacan. In this case they did either one of two things: 
They either took 1 hour or 2 hours and 20 minutes to consider the 
whole case, or about 2 minutes to consider each individual case. 

Colonel Dwineti. That conclusion is the only one you can draw 
from the facts in the record. 

Mr. Cuampers. Colonel Dwinell, I believe it is a proper place to 
ask for the record, in your opinion, based on one who served both as 
defense counsel, prosecution, and then as I believe you told us, the 
senior member of the courts, one of the things which seems to have 
most handicapped the handling of this case has been the short time 
at every stage in which it was processed. Is that correct? 

First of all, the short time allowed the defense to prepare its initial 
defense. Second, it was not until, I believe you testified yesterday, 
during the 10-day period between the resting of the prosecution and 
the starting of your case that you could go out and make any field 
investigation, and then apparently here is another very short time 
element that has been injected into the picture, namely, the considera- 
tion by the court of the evidence and the facts on which they arrived 
‘ata decision. 

Colonel DwineLt. Yes; but I mentioned this 2-hour-20-minute de- 
liberation by the court because yesterday Senator Baldwin asked me 
the question whether or not I had the feeling from the very start that 
these people would be found guilty. In other words, do I have the 
feeling, the impression, that the court was prejudiced, and I answered 
that question “Yes,” because I did have it through that entire trial. 

. That is borne out by the fact that a case involving 73 accused and 
so many incidents and so many allegations, so many complicated facts 
which required the review people 214 years to settle and determine 
and they have not accomplished that; yet, that court did it in 2 hours 
and 20 minutes, so I cannot help but come to the conclusion that they 
had made up their minds in advance of the deliberation. _ ; 

Mr. Cuampers. Colonel, I believe yesterday at one point in the testi- 
mony you made the remark that you believed that the court tried to 
be fair. 

Colonel Dwinetu. Yes; I did. : 

Mr. Cuampers. Their taking such a short time in their final deci- 
sion in these cases certainly does not indicate that they were approach- 
ing the evidence with an open mind from the standpoint of reaching 
a verdict. 


MALMEDY MASSACRE INVESTIGATION 455 


Colonel Dwinett. I realize that that statement is on its face some- 
what inconsistent. Is that what you mean? - 

Mr. Cuamerrs. That is the point: ° 

Colonel Dwinew.. I mean by that that, the court aia not 1 deliberately 
iry to be unfair. I think that they were motivated by the war-crimes 
psychology at that moment—that they thoughts and sincerely thought, 
that they were doing the right thing. ~ 

Mr. Frawacan. Would it be fate to state, to finish that up, that 
Hey tried to be fair but were not? 

Colonel Dwrve.u. Yes; that is correct. 

Senator McCarry. May Task a question? 

I might say, Mr. Chairman, I purposely am refraining from asking 
any questions of this witness because you spent, half a day with him 
yesterday, and I know if I start questioning the ‘witness, not having 
heard yesterday’s testimony, not having had a chance to read it, I 
will be needlessly going over ground that you fully covered, but there 
will be times I will want to ask questions, nevertheless. 

Did the law member of the court at any time ever comment to you 
en the fact that you should not spend so much time and energy trying 
to defend these men—that they were going to be convicted anyway ? 

Colonel Dwine.u. Not the law member, but one of the members of 
the court did. 

Senator McCarrny. That is before the trial was completed? 

Colonel Dwinetu. Yes, sir; but that instance, I might say, that 
particular court member ‘withdrew from the court before the end of 
the trial, but he did make that statement to me while he was on the 
court, and it was indicative to me of the attitude of the court. 

Senator McCarruy. In other words, he said, “Why bother trying 
to defend these men? They are going to be convicted anyway.” This 
particular man withdrew, but you feel that was the general attitude 
of the court ? 

Colonel Dwine.u. Yes, sir; that is right. 

Senator McCartuy. In other words, give them a fair trial and hang 
them. 

Colonel DwineEtu. He did not use that language. 

Senator McCartuy. That is the general idea. 

Mr. Franacan. There has been a. great deal of discussion here. 
Colonel, about the number of times this case was reviewed, and I know 
that you probably know as much about all aspects of ‘this case as 
anyone. 

Could you tell us the number of times that you know this case has 
been reviewed ? 

It was tried. The trial was finished sometime in the early summer 
of 1946. Can you tell us the number of times that you know the case 
has been reviewed ? 

Colonel Dwinzix. I can from personal knowledge. It was first 
reviewed by a four-man review board appointed—where was that? 

Colonel Exzis. I presume it was Weisbaden or Augsburg. I am 
pretty sure it was Weisbaden. 

Colonel Dwinetx. Well, that may be correct, but at any rate it was 
the headquarters of the war crimes Broun at that, time, right after the 
trial was over. 
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: eh aeees Do you know any of the members of that four-man. 
oard ? 

Colonel Dwivzti. I remember going up and talking to. that board. 
-That is why I know that board was reviewing the case. 

I went up and: talked to them in connection with the defense and 
our petitions for review. In fact I went up to that board and asked 
them if they would hold up their final decision until my petition for 
review was in, would be considered by. them, and the only one I can 
remember on that board was Mr. Kessler. I think he spells it K-e-s-s- 
]-e-r, Maximilian Kessler. ve 2 7 

Colonel Ex1is. I believe that is right. 

Mr. Fuanacan. What was the next review ? . 

_. Colonel Dwinetu. The next review was Mr. William Denson. 

Mr. Fuanacan. Who is he? © - 

Colonel Dwinevi. Formerly Lieutenant Colonel Denson in the 
Army, and while he was at Dachau he resigned from the Army, but 
continued to prosecute war crimes cases. He prosecuted the Buchen- 
wald concentration camp case as a civilian, and I know this per- 
‘sonally because I was on that court and I saw a lot of Bill Denson. 

He was given the second review of this Malmedy case while he was 
working on the trial of the Buchenwald case. 

Senator McCarruy. May I interrupt? Just to refresh your mem- 
ory, sa there not also a review by a two-man board before Denson had 
the job? 

Colonel Dwinety. Not that I know of. 

Mr. Firanacan. Who did Denson represent? Who was he review- 
ing it for? 

Colonel Dwinetn. He was appointed by Colonel Straight. 

Mr. Franacan. For the deputy judge advocate? 

Colonel Dwinetu. That is right. 

Mr. Franacan. And what the next review? 

Colonel Dwinetxi. The next one to my knowledge was the one that 
finally came up to Frankfurt, from Colonel Straight. It was made by 
Maj. Richard Reynolds, and then signed at the bottom of it as hav- 
ing been verified and approved by Colonel Straight. 

Mr. Fuanacan. After Denson finished. 

Senator McCarruy. May I interrupt? Do I understand that the 
other two previous reviews never got beyond Straight to get up to 
Frankfurt ? 

Colonel Dwinew. As far as I know they did not. 

Senator McCarruy. In other words, the first two reviews as far as 
you know were cut off at Straight, never did get up topside? 

Colonel DwineLu. I never saw them. : 

Mr. Cuameers. May I interrupt there, because I have a little knowl- 
edge that I would like—— 

Senator McCarruy. I wonder, Joe, if you could tell us. This is 
practically all from hearsay. I understand you have had seven reviews 
and a great number of them did not get beyond certain intermediate 
officers. I wonder if you have any clear picture of the number of 
reviews where the different ones were shut off, how far they progressed 
up the line of command. 

Mr. Cuameers. I believe with Colonel Dwinell’s help—incidentally 
I think it is important to get this in, although we intended to get 
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this in at a later time when we had the reviewing authorities-here. I 
would like to get his information on this, if we can, on these things. 

The first review which you discussed was made by, I believe you 
mentioned his name. 

Colonel DwineLu. Mr. Kessler, K-e-s-s-l-e-r. 

Mr. Cuamsers. By Kessler, a four-man review. Now I believe 
from some conversation that we had yesterday there were some tech- 
nical difficulties with that review, and that there was a review of the 
review, if it could be called that, made by the then JAG of the First 
Division. Is that correct? ; 

Colonel DwinzLu. That is correct. 

Mr. Cuamprrs. And based on the review of the review, it -was 
decided that they could not use the first formal review that had been 
made, and then another one was started which I believe was made 
by Denson. Is that correct? 

Colonel Dwinety. That is correct. - 

Senator McCarruy. May I interrupt to get this straight? What 
happened in that review, Joe? In other words, is that available today ? 

Colonel Dwivexty. Well, I would suspect that it is available. The 
Kessler review which [ understand was 

Senator McCartiy. Is there anyone here who knows whether it is 
available? ; 

Mr. Cuampers. Iam sorry. That we will develop. It is a matter 
we have to dig out as we go along with the hearings. 

Senator McCartuy. May I say this: I would like very much, if 
we possibly can do it—I am not asking you for some impossible task, 
but from all of the information I have, I get the impression that there 
were seven reviews, either partial reviews or entire reviews, that all 
of those did make some very important recommendations. 

I have got the partial information, if we can call it that, to the 
effect that the four-man board never did get beyond Straight, because 
he thought it was too detailed in each individual case, and that was 
just thrown out and that the four men who conducted the review were 
dismissed from the board and a different board was appointed to 
conduct a new review that would be satisfactory to Straight. 

I think unless we can take each one of those reviews and start right 
from the beginning and follow it through and see where it was cut 
off and why, it will be difficult to get the type of picture we have. 

Mr. Cuampers. It is our intention to do that, Senator. The only 
thing we were trying to do here is to get, while Colonel Dwinell is 
with us, his ideas on the thing. 

Senator McCarry. Let me say to the chairman, I have a very 
serious request I would like to make of the Chair. I would like to 
ask the Chair to call an executive session of the subcommittee. I 
would like to ask the Chair to have someone from General Bradley’s 
office present. I would like to have someone from the State Depart- 

ment present, and I would like to give to the subcommittee the various 
pieces of information that have come to me, all voluntarily, you 
understand. 

I have not had a chance to check on any.of them. I have not made 
any attempt to check on them. I say I have not made any attempt. 
Mr. Flanagan has made an attempt to check on the background of 
some of the individuals. making the charges of a very serious nature 
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that-go' beyond. the Malmedy case, involving a number of things that 
J.do; not.think should be perhaps tried in the headlines of the papers 
throughout the. country until we have had a chance to discuss with 
the Army and the State Department what, if any, check they have 
made into these matters, whether they would like to make a check 
of. it, and I.think-it is entirely possible that after the subcommittee 
receives this-information, that they may want to hold up calling the | 
witnesses: publicly until they: have had a chance to go into these 
charges, and if they are true, corrective action perhaps can be taken 
with other than newspaper headlines, and I would like very much 
to have the committee do that before we go beyond today’s testimony. 

If that is not done, I have no choice whatsoever but to bring before 
this committee, and publicly, all the charges that have been. made. 
Jt may develop that some of them have no basis in fact whatsoever. 

If so, they can do irreparable damage to the Army, .to some of the 
individuals concerned, and make it difficult for our.State Department 
to operate, so I do not want to take that responsibility unless I first 
know that either the Army or the State Department will take it upon 
themselves to check into these matters. ; 

I would like to have the chairman call that session. As I say, 
I do not think anything can be gained by having it unless we have 
someone from either General Bradley’s office or someone from the 
State Department present. 

Senator Hunt. Senator, we discussed that procedure yesterday. I 
do not think the subcommittee did come to to any conclusion with 
reference to it, but the suggestion you have made was discussed. 
Now we do have some other witnesses lined up for the rest of the 
week, 

Senator McCarruy. Are they very important witnesses ? 

Mr. Cuameers. Some of them are coming, sir, as we discussed yes- 

“terday, from all over the country specifically to testify on these Mal- 
medy matters. The matter that was brought up yesterday goes be- 
yond the Malmedy case. 

Senator McCarruy. It goes beyond that, but you understand it 
completely covers the Malmedy case. 

Mr. Cuameers. Oh, yes; it is an important part of it. 

Senator McCartuy. My position is this: I will have to, in ex- 
amining these witnesses, not knowing whether they will return again 
or not, unless I have some assurance that corrective action is to be 
taken, I will have no choice at all but to go into all those matters in 
detail. I hesitate doing it. You know the reason why. 

_ Mr. Cuamprrs. Surely, Senator McCarthy, as you know this was 
discussed at some length yesterday. We met in executive session at 
your request yesterday and you were away on other business. 

Senator McCarthy. I guess you would call it business. I was 
watching the Marine Corps putting on a demonstration of new com- 
bat techniques. 

Mr. Cuameers. In my book that is new business. We feel the po- 
sition you have taken was correct. On the other hand, we have peo- 
ple on the train coming through from California, and I think that 
it would be probably best to go ahead and clean them up and cer- 
tainly.I am sure that the Chair and subcommittee will meet in execu- 
tive session at any time on the terms that you suggest. JI think it is 
an important matter that should be looked inte 
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Senator McCarruy. Thank you very much. . Pardon the interrup- 
tion. I merely wanted to get that on the record so if I am forced 
to brihg out all these facts, it is the decision of the subcommittee. I 
must bring them out. 

Célonel Dwrnzus. There are one or two other things, may I state, in 
this rnatter that I discussed before about the court. 

- Mi. Criampers. Colonel, the record is a little interrupted here, but 
can we finish these various "reviews? 

Colonel -Dwineu.. Yes, sir. 

Mr, Cuamsers. We had gotten up to the point whet there had been 
the original four-man board, then a review of that board made by the 
JAG of the First Division, and then the review made for Colonel 
Straight after the decision ‘was made to reject the initial review by 
then Colonel Denson, and then I believe that there were two addi- 
tional reviews before the sentence was finally approved. Is that 
correct ? 

One was the review made by Colonel Harbaugh in which I believe 
you were an ex officio party, and then there was a final review or check 
of some kind by General Clay before these sentences were approved. 
That isthe sixth. It gets pretty close to the seventh. 

Mr. Fuanacan. I have lost track of them. I have the first review 
by the four-man board, then a review of that review by the judge 
advocate general of the First Division, then ioe ard one, Colonel 
Denson, the fourth one, Major Beynolds. 

Who is the fifth ? 

Colonel Dwinetx. The boar din Frankfurt. In the case of all war 
crimes cases, when they are completed and approved one way or the 
other by the theater judge advocate, they go to General Clay and he 
has an attorney up there who advises him. 

Mr. Fuanacan. That isthe sixth, | 

Colonel Dwineti. I do not know whether you would call that a 
review actually as we term a review, but he has a Jegal adviser there 
in Berlin. 

Mr. Franacan. And then the Simpson-Van Roden Commission 
reviewed part of it? 

Colonel Dwinety. That came afterward. 

Mr. Cuampers. I think, if I may correct you on that, I would say 
that the Simpson-Van Roden review of the Malmedy cases was con- 
fined to the 12 death cases. 

Mr. Fuanacan. We were talking about whole or partial reviews 
of the case. 

Senator McCarruy. May I ask you this question? Did any of those 
reviews give a clean bill of health to the trials? In other words, did 
any of those words reviews say “It is proper, let the sentences stand,” 
as far as you know? 

Colonel Dwiveuu. The only review that I know anything about is 
the one that I read, the one that came up from Major Reynolds and 
Colonel Straight to the board. It was considered and read by the 
board in Frankfurt. 

Senator McCarruy. Let me ask you this: I have gotten the impres- 
sion from talking to a great number of individuals, some of them in the 
Regular Army like yourself, hut who are reluctant to come here and 
testify—and I can under stand why they would not, for fear it would 
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hurt their future situation—that the Malmedy case is one that sort 
of stands by itself, that all your reviews without exception have 
pointed out that the trials were properly conducted, that it is tmpos- 
sible to tell whether the men were guilty or innocent in effect and 
suggested that sentences be cut down not-because of the fact they felt 
the punishment was too. great for the particular crime charged, but 
because they felt that a man should not be punished that much when 
there.swas so much doubt as to whether he was guilty or innocent: 

Now is it your thought, from your own knowledge, do you know if 
that was actually the picture of the seven reviews or the six, whatever 
the case may be? 

Colonel Dwinetu. You are only referring now to the Malmedy case? 

Senator McCarruy. The Malmedy case. 

. Colonel Dwinetu. As I say, the two reviews that were previously 
mentioned in the four-man board, Colonel Denson’s review, I never 
saw those. I do not know what they had in them and what they 
reasoned out. ie 

I did see the one that Major Reynolds made which came up to the 
board in Frankfurt. In fact, I read it entirely. That I am familiar 
with, and, of course,.I am familiar with the board of review in Frank. 
furt. 

Senator McCartruy. Major Reynolds’ review, how about that? 
Did that recommend cutting down some sentences ? 

Colonel Dwinzti. Some. 

Senator McCarruy. And did that indicate that they felt the sen- 
tences should be cut down because there was some doubt of the man’s 
guilt, or was it because they felt that the punishment was too great 
for the crime charged ¢_ 

Colonel Dwinety. No, where they cut sentences down they did it 
for reasons of age. If the accused was extremely youthful, 17 years 
old, something like that, or that the extent of his participation was 
not great enough to warrant a death sentence. 

Senator McCarty. Let me ask you about this particular case of 
Pletz. He was accused of shooting American prisoners of war who 
were helpless with their hands over their heads. The charge was with- 
out any reason whatsoever, without any order of any superior officer, 
he comes along in a tank and as a sport he kills off a number of Ameri- 
can prisoners of war. 

Now he was given life imprisonment. That was cut down to 15 
years. Certainly it was not cut down because 15 American boys march- 
ing along the street with their hands over. their heads, that did not 
warrant death on his part. The evidence is—and you can correct me 
if I am wrong—there were a number of tanks along the street. The 
tank in A position saw some shells coming from what he thought was 
a moving vehicle traveling somewhere behind him, the tank immedi- 
ately behind him or three or four or five behind—there was no testi- 
mony on that point whatsoever, but he said from the trajectory there 
oe to be twin automatic weapons and it was from a vehicle at a 

eight. 

Testimony of the driver of the next tank was that he saw American 
prisoners beside the road, that he did not see any of them fall. He 
heard several bursts of fire from his own tank, what direction he did 
not know. 
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The third tank in line said that none of the tanks in front of him 
fired at these prisoners, and as he passed the prisoners they were all 
living. 

Then I understand Mr. Byrne, the captain or lieutenant, came into 
this town.to look for evidence of American prisoners being killed in 
that town, and he found evidence of 10 bodies in the town. He did not 
know whether they were prisoners:of war or whether they were men 
killed in combat... - ; 

Now with that-picture the sentence was cut from life imprisonment 
down to 15 years. ; 

The question I have in mind is this: If they felt this boy was guilty 
of killing some American prisoners with no excuse whatsoever, no 
order for it, just doing it as sport, certainly they would not have felt 
that death was too great a penalty, or life imprisonment. If he was 
not guilty, then anything is too much, Am I right? 

Colonel Dwrnety. That is right. 

Senator McCarruy. So the question is, in that case why did they 
take a life sentence and cut it down to 15 years? What theory of the 
law is that, I wonder? This is important in that I think it indicates 
perhaps the type of review you have in all of these cases. 

Colonel Dwanewu..In the first place may I refresh my recollection 
from the Frankfurt Review Board. 

Mr. Cuameers. Can you tell me what book that is in? 

Mr. Fuanacan. You can find that in that little book you have. 

Senator McCarruy. Colonel Ellis has it, I believe. 

Colonel Exits. This is the R. and R. from Colonel Straight. 

Senator McCarrnuy. Colonel, let me get this straight in the record. 
I think that you and I will heartily agree that if this boy killed those 
American prisoners of war, that he should definitely hang, period. 
There is no reason whatsoever why he should not hang, whether he 
is 18 years old, 19 years old. ~ : 

Colonel Dwinetu. No, I do not quite go along on that, for this 
reason 

Senator McCarruay. Let me finish. If he did not shoot the boys, 
if he did not kill them, then he should not be punished at all. 

Colonel Dwineuu. I think there is one other 

Senator McCarray. Do you want to see the review before you 
answer 4 
' Colonel Dwinuuz. This refreshes my recollection on that part of 
it, at least. 

Senator McCarruy. In other words, I want to know why they 
recommended that his sentence be cut down. 

Colonel Dwinetu. The recommendation by Colonel Straight in con- 
nection with that particular case said that the court apparently con- 
cluded “that the. accused willingly killed surrendered prisoners of 
war. 

In other words, his theory in that case, as it was in many cases in 
this Malmedy affair, was that before the court we had controversy in 
fact, we had conflict of evidence and facts of varying degrees, but 
that the court, having heard the witnesses and heard these confessions, 
determined as a matter of fact that he willingly killed those prisoners. 

Now he recommended the cutting of the sentence down, however, 
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because he said, and this is also his reasoning in.a number’ of these 
Cases : eS pe get 
_. In the absence of positive evidence that some compulsion did not result: from 
the immediate presence of the accused’s: superior, it cannot be inferred that 
some compulsion did not exist. This circumstance should be ‘considered in 
mitigation notwithstanding the accused’s rank as.sergeant: and position held as 
a tank commander. : on PSs . ee 

In other wo-ds, the theory of superior orders came in constantly 
in this case. Where a soldier of the rank of sergeant even.willingly 
shot prisoners of war, the question was now, if his captain was stand- 
ing right alongside of him. and ordered him‘to.do that, and it was 
in his presence and he, the sergeant, knew that if he disobeyed that 
order he in turn would be shot, that was taken into consideration in 
mitigation. - a vet 

Senator McCarruy: Now let us get:back to this case. I can. cer- 
tainly understand where that is true. I think that is the rule in all 
military courts of justice. Let:us get back'to this'case.. ° 

Where there is no evidence whatsoever that any superior officer says, 
“Kill those boys,” in fact, the record is just to the contrary, the record 
is to the effect that they were alongside of the street or the road, that 
the first tank, the leading tank passes, the commanding officer is in the 
first tank; his gunners do not do any firing at all. coi 


The second tank, the gunner in the tank-who is under no compulsion 
whatsoever, the record is clear on that that the commanding officer does 
not even know what he is firing at. He fires several bursts. 

Now under the circumstances, you or I could not conceivably find 
there is any compulsion, could we, and no intelligent court could. 

Do you not get the feeling—if [.am wrong, tell me—that: in all of 
these cases where there was some doubt as to whether a man was guilty 
or not where the court said he may have been guilty, he may not have 
been guilty, then they proceeded to recommend that his sentence be cut 
down, just arbitrarily picked a sentence and said, “It does not appear 
that the evidence proves that he is guilty. Therefore, we will give 
him a light sentence.” 

Is that your impression ? 

Colonel Dwinetu. I think I follow you. The point is in my opinion 
the reviewing authorities should have weighed that evidence carefully 
and decided that matter of fact which they had the power to do. 

There being so much doubt, in this particular case as I recall from 
reading the Frankfurt Review Board that resolved that doubt in favor 
of the accused, they could see very readily that there was such a con- 
flict and so much doubt that the direct. evidence was insufficient to 
warrant a finding of guilty at all, 

Senator McCarruy. Did the Frankfurt Board do that? 

Colonel Dwinutu. They did that. 

Senator McCarruy. In other words, the reviewing board, did they 
set the verdict aside? : 

Colonel Dwinett. Completely set aside. They discussed the evi- 
dence, said there is no evidence that any American prisoners were 
killed. There is no evidence that any of the residents of. Stoumont 
saw any bodies in front of the grocery store, nothing from the owner of 
ct store who presumably had to step over the bodies to get:into his 
place. 


MALMEDY MASSACRE INVESTIGATION 463 


It is apparent that Lesser’s testimony amounts to nothing more than 
slight corroboration of. Werner’s statement, and so forth. 

Conclusion: The evidence is insufficient and recommends that the sentence be 
disapproved. 

Senator McCarruy. In other words, the reviewing board went into 
the evidence and they say, “No. 1, we have found no evidence that 
prisoners were killed.” Of course obviously there is no evidence in the 
record that he did any shooting himself. They therefore set the record 
aside. At Frankfurt, however—what do you refer to this as? 

Colonel Dwinexu. A review by the deputy judge advocate. That is 
not the final one. 

Senator McCartuy. This review in effect says, “We are not goin 
to go into the evidence to decide whether or not the man is guilty.’ 
They say the court apparently decided he was guilty, “and we, in the 
absence of any evidence whatsoever, who find that maybe he was under 
some compulsion, even though the evidence is clear that there was no 
compulsion, therefore we will cut his sentence to 15 years.” 

I think everyone will agree with me. Is that not about the most 
unusual system of meting out justice that you ever heard of, the most 
unusual ground ? 

Mr. Fuanacan. If I may interrupt, before you answer that ques- 
tion, to get the record clear, Straight’s board had cut his sentence to 15 
years and this board said, “Let him go altogether.” Now the final 
sentence was what ? 

Mr. Cuampers. Fifteen years. 

Mr. Fuanacan. Finally they put it back up to 15 years? 

Colonel Dwinetz. Oh, no. This board that I read about here from 
F seta was a recommendation made to General Clay, and he acted 
on that. 

Colonel Mureny. It went from there to Colonel Harbaugh’s office. 
He made the recommendation. 

Colonel Dwinexu. That is the one I am reading from. 

Colonel Murry. He made a further recommendation. 

Senator McCarruy. The board after that put it back up to 15 
years. 

Colonel Dwineiu. I think Colonel Murphy is referring to whether 
or not Colonel Harbaugh agreed or did not agree with the board 
of review in Frankfurt. You are right on that. I do not know what 
the final decision on-that particular one that was made was. 

Mr. Cuampers. The final decision was 15 years. Now the record 
that I have in front of me does not show at which point it was rein- 
stated. At this time I would like to ask a question. 

Senator McCarruy. Let us first get this. The Frankfurt review 
is an intermediate review, in effect. That is the one that says there 
is no evidence to find him guilty, no evidence of American prisoners 

-of war being shot in this town. They say: 

Therefore, there is no evidence of men being killed, no evidence to find him 
guilty. We will recommend the conviction be set aside. 
so there is a higher board that reviews it before it goes. to 

ay. 

Colonel Dwinewy. Not a board. I think I can explain that. Colo- 
nel Harbaugh, the theater judge advocate, makes the final recommen- 
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dation to General Clay, and he appointed this board to assist him, 
and this board made certain recommendations to Colonel Harbaugh, 
and he agreed or disagreed as he saw fit. : 

Senator McCarruy. I see. I think we should have this man Har- 
baugh here sometime. Do you plan on bringing him? 

Mr. Cuampers. We are planning to have Colonel Harbaugh here. 
May I ask a couple of questions, Colonel Dwinell ? ; 5 

Colonel Dwinell, this board that Harbaugh appointed to assist him 
in the review, is this the board we have been referring to of which 
you said you were an ex officio member ? 

Colonel Dwrneti. That is right. 

Mr. Cuampers. So that in effect you were an ex officio member 
and a party to that particular recommendation ? 

Colonel Dwinetu. Yes, I would say so. - 

Mr. Cuameper. I think it is important to know that at least the de- 
fense side of this picture had adequate representation in review pro- 
cedures. 

Senator McCarruy. Joe, you are a lawyer; are you not? 

Mr. Cuameers. I am a graduate of the law. 

Senator McCarruy. I do not think you or any man who ever tried 
a lawsuit in his life, anyone with any concept of how justice should be 
meted out, but would agree that that is the most fantastic method of 

meting out justice I have ever seen. 

You find that there is no evidence whatsoever that any men were 
killed, you find that there is no evidence that this man killed them, but 
you say “Let us give him something for it anyway.” 

_ Mr. Cuameer. Senator, pardon this privilege on the record. I do 

not think but that one review has said that, and that is the one we 
have in mind here. There have been four reviews, and probably 
others as you have pointed out. 

Senator McCartay. I think you will find there were seven. 

Mr. Cuamerrs. Whatever they are, the record shows four official 
ones. We will certainly get the other three. Of the four that we have, 
only one recommended disapproval, and I am merely quoting from the 
record when I say that Colonel Dwinell was a part of that particular 
thing, and that the defense had a very good representation. 

Senator McCartay. May I ask you this, Joe? AmI correct? This 
is the only board that went into the evidence to decide whether or not 
there was sufficient evidence to uphold a conviction ? 

Mr. Cuamprrs. No, sir; I do not believe that is correct. 

Senator McCarruy. Can you find me any review that analyzed the 
evidence? That does not. He says the court apparently found he was 
guilty. Can you find any review that analyzed the evidence in these 

cases and says, “This evidence is sufficient to uphold a verdict of 
guilty”? I would like very much to see that, and I think it should be 
part of the record. I think Dwinell’s analysis of the evidence is the 
only one we have gotten so far of any reviewing: 

Mr. Cuampers. To answer your question specifically. this particular 
review, which is the report of the board and not the detailed notes 
of it, as I understand it Colonel Straight’s group did review all the 
' evidence, all the record of proceedings. 

Colonel Dwinetx. That is correct. 

Mr. Cuameers. Did not your board review the review made by 
Colonel Denson, which was the forerunner of this report? 
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Colonel Dwinetx. No, sir. - 

Mr. Cuamepers. Did you review any detailed report? 

Colonel Dwinexu. We reviewed Colonel Straight’s review. 

Mr. Cuamprrs. You reviewed Colonel Straight’s review? 

Colonel Dwinetu. Yes, sir. 

Mr. Cuampers. And this was based on the evidence. Is that 
correct ? , 

Colonel Dwinetu. That is correct. 

Mr. Cxampers. And that is going into the record, but we agreed 
yesterday we would put it in at a later time. 

Mr. Franacan. Not to take too much time on this business of re- 
views, but we were trying to find out the total number of full and 
partial reviews that were made of this case, and I am down now to 
No. 7, which was the Simpson-Van Roden review. 

Am I correct in saying that either after that, or sandwiched in be- 
tween that review and some other one, the Raymond Board made a 
review of certain phases of this case? 

Colonel Dwinzxt. I do not know anything about that review. I 
know’a review was made, but I do not know anything about it. 

Mr. Cuampers. The record, I believe, would show—and Colonel 
Raymond is present to correct me if I make a wrong statement—that 
they did make a complete review of the record of proceedings of the 
Malmedy trial. Is that correct, Colonel Raymond $ 

Colonel Raymonp. We did not review the evidence of the Malmedy 
trial. ‘We went into the question of the allegations in .the petition 
filed by Mr. Everett. — 

Mr. Firanacan. They made a partial review. 

Senator McCartuy. Can I ask the colonel a question ? 

Were you a party to this Frankfurt review ? : 
Colonel Raymonp. I had nothing to do with any of the reviews that 
have been mentioned. ; 

Senator McCarruy. Let me ask you this: Do you know any boards 
that have reviewed the evidence and said in each individual case, not 
taking the 74, but saying the evidence in this case is sufficient, the. 
evidence in this case is not, so that you had an intelligent review in 
each case other than the Frankfurt board which apparently went into 
the evidence. Isthere any other board that did that ? 

Colonel Raymonp. Well, I cannot say from my personal knowledge, 
Senator, but that would be the normal procedure. 

Senator McCarruy. I know it would be the normal procedure, but 
we are getting so far from normal here in some cases. Let me ask 
you this: As you know, there is a review by a four-man review board 
that never got beyond Straight. The members of that review were 
discharged from their duties and sent to different parts of Europe. 
Do you thow what happened to that review ? 

‘Colonel Raymonp. I do not recall that I ever heard of it until this 
afternoon. . 

Senator McCarruy. I think that is significant also. Do you know 
if oe is anyone that can tell us what happened to that detailed 
review ! 

Mr. Cuameers. I think Colonel Dwinell and Colonel Ellis have a 
very vague recollection of it.. Since we are going to bring in Colonel 
Straight and others, I expect we can go into it in detail at that time. 
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Senator McCarruy. Let me ask Colonel Ellis, if I may, am I correct 
in that, that Straight was very much dissatisfied with that review 
by the four-man board and refused to send it any further and dis- 
charged the board and appointed a new board? 

Colonel Eix1s. You will have to ask Colonel Straight about that. 

Senator McCarruy. You did not stay in the theater after you 
finished this case? 

Colonel Exxis. I left immediately after trial, returned in October. 
Thad nothing to do with the reviews, did not concern myself with them 
and was not interested. 

Mr. Fuanacan. After the Raymond board, then a petition was made 
to the Supreme Court, and the Supreme Court reviewed this case and 
turned it down on jurisdictional grounds? 

Colonel Dwinetu. That is correct. 

Mr. Fuanacan. So that is No. 9. 

No. 10, General Clay recently completed a review of the death sen- 
tences in this case, which is a matter of public knowledge. 

Mr. Cuampers. And the record. 

Mr. Fuanacan. And the record. ThatisNo.10. Atthesame time, 
former Secretary Royall announced that he was making a review of 
all the death. sentences before they were carried out. So, that.is No. 
11. And No. 12 would be this committee. So, this case has been 
reviewed, with the exception of this committee, 11 times by various 
judicial groups, bodies, or commissions. 

Is that correct ? . 

Mr. Cuampers. Reasonably so. I think it is subject, perhaps, to 
some correction in detail. had 

Senator McCarruy. That is, of course, meaningless, the number of 
reviews that have been held, unless we know which of these boards 
actually went into the evidence. 

_For example, Straight reviewed the review by the four-man com- 
mittee and threw it out, according to the information we have, because 
it did not satisfy him. 

Senator Hunt. Colonel, do you have a statement you want to make ? 

Are you through, Senator? 

Senator McCarruy. I have just one or two questions. If these 
were asked yesterday, then stop me, please. ; 

Am I correct in this, Colonel, that some men were sentenced either 
to prison terms or death for shooting a sizable number of American 
prisoners of war at La Gleize? At the time they were allegedly shot, 
Colonel Peiper was in La Gleize; he had 200 American war prisoners, 
and the commanding officer—the ranking officer—of the American war 
prisoners was a Lieutenant Colonel McCown, and that McCown was 
riding with Peiper in the jeep, traveling with him, negotiating for the 
exchange of prisoners? “ 

He was in the town at all times, and McCown testified first he came 
back, made a report when he was exchanged, setting forth the details 
of the stay in that town; then he testified in the trial. His testnnony 
in the trial was about identical to the report he initially made when 
he went back to the American lines. 

His testimony was there were no American prisoners shot in that 
area; that Lieutenant Byrne went over into the area, could find no 
evidence of any sizable number of prisoners shot, allegedly shot near 
a church wall; that the priest who was living in the basement of the 
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church most of the time knew of no American prisoners having been 
shot; in spite of that, in spite of the fact that an American officer was 
present at all times traveling in that area and charged with the Amer- 
ican prisoners, charged with the prisoners in that area, said none of 
them had been shot, that some men confessed having shot those Amer- 
ican prisoners, 

Colone] DwineLy. That is correct. 

Senator McCarrny. And have been convicted and sentenced, their 
sentences upheld for that alleged crime. 

Colonel Dwineti. They were convicted for those things. Now, 
whether each individual who was convicted for the incidents in La 
Gleize are still under sentence of, death, I would have to recheck the 
reviews. 

Senator McCartuy. They are all under sentence ? 

Colonel Dwine.u. Some of those cases were disapproved. 

Senator McCarrny. Am I correct that all 73 have had their sen- 
tences approved to some extent? Some of them have had their 
sentencescut down? - ; 

Colonel Dwrnett, About 12 of them were disapproved altogether. 

Mr. Campers. There were approximately. 12 disapproved alto- 

ether. 
Senator McCartuy. 61, I mean. 

Mr. Cuampers. 61, and in addition to that there were many com- 
mutations and reductions. 

I might say, Senator McCarthy—you asked that we tell you if this 
was discussed yesterday. There are several pages in here on this par- 
ticular incident, and Colonel Dwinell did discuss it in detail yesterday. 

That is correct; is it not, Mr. Flanagan ? 

Mr. Franacan. Yes. 

Senator Hunt. Colonel, do you have a further statement you want 
to make before we excuse you? 

Colonel Dwinerz. I just want to amplify what I said a little while 

ago, so that the committee will understand when I make statements 
concerning my feelings about the court at the time of the trial. It was 
based on many, many things. I am trying to recall all the various 
incidents, but one now that I recall was the incident concerning the 
confession of one of the accused, the accused Sickel. Sickel was 
charged with being present at a castle—it was called a castle—in a 
little Belgian town—and he and Colonel Peiper were in this castle 
when a man by the name of Wickmann, also an accused German 
soldier, brought in an American soldier who was frozen, who they said 
was in such bad condition he would not talk. 
_ Sickel, who was a medical officer for Peiper’s regiment, a doctor, 
stated that the American soldier had third-degree frostbites on his 
legs and arms. In order to save his life it would require an amputa- 
tion of all his limbs; that: was the evidence. 

Sickel also stated that, in a confession to the effect, that the conversa- 
tion between he and Peiper resulted in ordering Wichmann to take 
the man out and dispose of him: The body was found. An American 
investigator went up. The Belgian man who owned the house tes- 
tified at the trial that he found the body. There was no clear testi- 
mony from him, however, that the body had any bullet holes in it. 
Be that as it may, the prosecution proved that case principally by the 
confession of Sickel, but that confession was divided into two parts, 
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and part 1 of the confession of approximately two pages thereof out- 
lined that Sickel had been the chief doctor in one of the notorious 
‘German concentration camps in occupied Poland and that he had. beer 
responsible for the gassing of some 20,000 inmates. 

Now, Sickel in the Malmedy trial was. not charged with being a 
member of a German concentration camp, and immediately when that 
confession was read to the court, it was impossible to defend that man 
before-that court, because anyone who gassed 20,000 people in a con- 
centration camp could not get a fair trial in this type of case, and we 
objected very strenuously to that but it was read to the court. 

Senator McCartruy. Was he ever tried for this gassing? 

Colonel Dwineuu. I do not know; I do not think so. I think he is 
still at Lansburg. , 

Senator Hunr. Anything else? 

Colonel Dwinutx. The taking into evidence of the confession of a 
man who committed suicide, interrupting his confession and not 
signing the balance of the confession, is a most unusual procedure in 
any court, and we objected strenuously to that. That man was named 
Freimuth. ; 

Senator McCarruy. Going through the affidavits upon which the 
appeal to the Supreme Court was made. I find excerpts from the 
court proceedings including the rules of the law member of the court, 
Rosenfeld. 

I find that the defense counsel would attempt to ask the witness yues- 
tions about how his statement was obtained, how many times he was 
interrogated before he made the statement, not a man testifying against 
him, as I understand it, but testifying as a codefendant. 

Then, I find when defense counsel attempted to find out how the 
statement was obtained, Rosenfeld always ruled that that was not part 
of the direct examination and therefore you could not go into it on 
cross-examination. 

Under the circumstances, was it possible for you to prove how the 
various statements were given, what type of duress was used? 

Colonel Dwinetu. No; we were restricted in that matter. I testified 
at length about that yesterday. 

I.also commented on the fact that the review board at Frankfurt 
mentioned all that and did point out in their report the number of 
instances of incorrect rulings by the court. 

Senator McCarruy. I was thinking of this consistent ruling. I 
noticed he warned the defense counsel. He said: 

I want to warn defense counsel to this effect, again. That is improper and you 
eannot do it. ; ; 

I have not gone through all the record, but I assume after that there 
was not any attempt to—lI believe Everett or. one of you said, “IT am 
going to try to do this in every case. Will the court make the same 
ruling at one time so we can save time?” The court made the ruling; 
that was his ruling? You are a lawyer in civilian life, are you not? 

Colonel Dwinetu. I was. .; 

Senator McCartuy. Under the circumstances, is there any way 
that you could conceivably give the man a fair trial if the statement 
of other interested parties are used to convict him? 

Colonel Dwinetz. There was not, and I stated that definitely yes- 
terday. Now, in addition to that, I would like to state this— 
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Senator McCartuy. Your answer was you do not think he could 
possibly get a fair trial with that consistent ruling ? 

Colonel Dwinett. No. . We tried to do that for a very, very defi- 
nite reason. A number of witnesses came to us at our request. We 
requisitioned them. They came into our office and stated that they 
would not be a witness for the defense. They would not talk to us, 
because. if they did they would become a perpetrator in a subsequent 
case to this, and that the prosecution had told them that. 

We.could not determine who of.the prosecution said that. I know 
Colonel Ellis knows nothing about it. I am not certain that he does 
not know anything about it, never did know anything about it. 

Whether one of his subordinates or one of his interrogators did that, 
I am not sure either, but I know: this, that those witnessses, more than 
‘one, a number of them, came into my office and told me, “We will not 
talk to you because we have been threatened with being accused.” We 
have found witnesses who changed their testimony. We had one 
witness who testified for Colonel Ellis’ side of the case and came in to 
us and told us that he had lied, and we made a desperate attempt to 
rehabilitate him, and we were restricted in that respect. That was 
the reason why it became apparent to us we could not succeed. 

My. Fuanacan. In other words, you thought your witnesses were 
intimidated by members of the prosecution team? 

Colonel Dwinextxi. That was my opinion. 

Mr. Fuanacan. And that was based on the fact that the witnesses 
refused to testify for you? 

Colonel Dwinetu. That is correct. 

Mr. Cuampers. Was that reported to the court or any effort made 
to run it down and verify it? ; ; 

Colonel Dwinexx. Yes; that is in the record of trial. 

Senator McCarruy. You could not possibly report it to the court 
through the witnesses when the law member ruled that the court would 
not listen to that. I think this is a very important point. 

If you have go a lawsuit and you are using interested parties as 
witnesses, it is elementary of course that the defense counsel can 
show what interest they have. They can show for example what the 
size of the witness fee is. You can show what, if anything, the witness 
has been offered. You can show what he has got to gain by his tes- 
timony, what.he has got to lose. In other words, if he has been told 
that he will be tried in the case at some later time, and the law member, 
who apparently either knew no law or else was guilty of just a gross 
perversion of justice, ruled consistently that you could not do that 
because it had not been done on direct examination, under the cir- 
cumstances, of course, the court had no way of knowing, nor did 
the reviewing body have any way of knowing just what these various 
witnesses were offered and what they were threatened with. 

I heartily agree with the colonel when he says with that ruling alone 
‘it is impossible to get a clear picture of the case. 

Colonel Dwinety. One thing I want to say. 

Senator McCarruy. What is this fellow Rosenfeld doing now; do 
you know? 

Colonel, Dwrnetx. I do not know, sir. 

Senator McCarruy. Is Rosenfeld still in the Army? 

Mr. Cuampers.:I believe Colonel Rosenfeld is retired; isn’t he? 

Colonel Exx1s. No; he is still in the Army. 
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Colonel’ Dwineui. Now, in connection with all these things that 
I have been saying, I want to say in fairness to Colonel Rosenfeld and 
in fairness to Colonel Ellis this: About 3 days ago I was talking to 
Colonel Ellis about this case. 

We live in the same place, in the same hotel, and we are good faa 
and we have been talking about a lot of things; and, I said, in. talking 
about this case, or he said for the first time that he and Colonel Rosen- 
feld in 1947, April of 1947, had prepared, signed, and submitted a. 
petition for ‘clemency on 26 of the accused, a very definite petition 
in which they specifically set out what clemency they recommended 
and why, and I expressed quite a bit of surprise about that, because I 
had never heard of it before. 

Colonel Ellis replied that he assumed that everybody had known 
about it. He had a copy—I believe he has a copy with him now of 
that petition—and showed it tome. Now, I know that that petition 
was not considered by Colonel Straight, never got to him. It is not 
Colonel Straight’s fault, I am sure. It did not get to him. It never 
got to the board of review in Frankfurt, and I “know that because I 
was there. I know it did not go to Colonel Str aight becausé he men- 
tioned in his review every one ‘of those things that he got, and I know 
that he has said that he has never seen it. 

Now, that is a very important thing, because that petition would 
have been considered by the board of review in Frankfurt and by Col- 
onel Harbaugh and mentioned. 

Senator McCarray. That was cut off. That is why I am so inter- 
ested in knowing where and why these various reviews and recommen- 
dations were cut off. 

Do you know where that was cut off? 

Colonel Dwrwetu. No; I do not. 

Senator McCarruy. I might say also in fairness to Colonel Ellis, 
I have been reeciving a great number of letters pointing out improper 
conduct of the interrogation team, improper conduct during the trial, 
and almost without exception most of the men who have volunteer ed 
this information—you understand that the trial. was improperly con- 
ducted—have felt rather kindly toward Colonel Ellis and seemed to 
think that he was, well, as one of the defense staff said, he was cer- 
tainly one of the lesser evils there. 

Colonel Exxis. Thank you. [Laughter.] 

(Discussion was had outside the record.) 

Senator Hunt. Did you have anything further to state, Colonel? 

Colonel Dwrnetx. Just one final thing. I made an error yesterday 
when in the beginning of the testimony ‘Senator Baldwin asked me to 
name the associate defense counsel that worked with us. He also 
asked me about their experience as trial lawyers, and I omitted—and I 
would like to have this in the record—Mr. Walters’ name. . Mr. Wal- 
ters, who is now an attorney in Seattle, Wash., was associated with us, 
and it is my recollection that he had had considerable experience in 
trying cases. before the Malmedy case. 

Senator Hunt. Thank you, Colonel. I have not been here during 
most of the time you have testified, but counsel here tells me that you 
have made a very splendid witness, that you have attempted to be 
very fair, and that you have presented your evidence in a most gentle- 
manly manner, and the committee wants to-thank you for coming in 
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and giving us the testimony which you have and conducting yourself in 
the manner which you have. 

Senator McCarrny. I would like to not only thank the colonel but 
compliment him. I have had such an unpleasant experience so far 
with witnesses who volunteer detailed information. Then, if they 
happen to be in the position of yourself. and are making the Army a 
regular career; that is as far as I could get.’ I could not get them to 
come down here and testify. 

Even though this may be personally embarrassing: to you, the fact 
that you come down here and freely testify certainly should be a com- 
pliment for you. I want.to thank you.very.much. 

(Discussion was had outside the record.) 

_ Senator Huwr, The committee will adjourn until tomorrow morn- 
ing. 

(Whereupon, at 4:05 p. m., an adjournment was taken until 10 
a.m., Wednesday, May 11, 1949, room 212, Senate. Office Building.) 
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WEDNESDAY, MAY 11, 1949 


Unirep Srares SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON ARMED SERVICES, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10:10 a. m.,. 
in room 212, Senate Office Building, Senator Lester C. Hunt presiding. 

Present: Senators Hunt (presiding) and Baldwin. 

Also present: Senator Joseph R. McCarthy; J. M. Chambers of the- 
committee staff; Francis Flanagan and Howell J. Hatcher of the staff 
of the Subcommittee on Investigations of the Committee on Expendi- 
tures in Executive Departments; Colonel Murphy, Colonel Ellis, Col--. 
onel Raymond, and ‘Lieutenant Colonel Dwinell. 


TESTIMONY OF MAJ. DWIGHT FANTON—Resumed 


Senator Hunt. The committee will come to order. I have no ques-. 
tions to ask Major Fanton at this time; so, Senator McCarthy, the. 
witness is yours. 

Senator McCarruy. I know we have kept you waiting a long time;. 
major; however, that was unavoidable. 

Just for the time being forgetting that part of the war crimes trial 
that you were directly in charge of, I would like to get just a general 
picture, if I could, of the chain of command, insofar as your war crimes. 
trials were concerned. 

For the record, I don’t think it has been put in the record yet, were 
you a part of the military government at that time, or were you—. 
well, were you part of the military government ? 

ajor Fanron. No; I was assigned’ to USFET—United States. 
forces, European theater—to the Office of the Judge Advocate General, 
war crimes branch. 

Senator McCarruy. And who was the Judge Advocate General at 
that time? ; 

. Major Fanron. General Betts was Judge Advocate General at that. 
time. 

Senator McCartuy. Is he still JAG? 

Major Fanron. I don’t believe so, Senator. I think he is—— 

Colonel Ex1as. He died in 1946. 

‘ env McCarruy. ‘The Deputy JAG was who, at that time, if you. 
now? ; 

Major Fanron. Was Colonel Mickelwait the deputy judge advocate ? 
I believe he was. 

Senator McCarruy. And who is Deputy JAG, if you know. 


Major Fanton. Sorry, I don’t know. 
473 
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Senator McCarruy. You were directly responsible to whom? 

Major Fanron. I was directly responsible to Colonel Ellis, while I 
was- there. 

Senator McCarruy. And Colonel Ellis was responsible to whom ? 

Major Fanron. I believe he was responsible directly to Colonel 
Mickelwait, through Colonel Straight. Colonel Straight was the 
executive officer for the branch. 

Senator McCarruy. And Colonel Straight. was with the Third 
Army; was he? 

Major Fawron. No; he was with United States forces, European 
theater, USFET. General McNarney was the commanding general at 
that time. 

aoe McCartuy. And Straight was also technically in the JAG’s 
office ? 

Major Fanron. That is right. 

Senator McCarruy. He was colonel at that time? 

Major Fanron. He was a full colonel. 

Senator McCarruy. So that Straight was largely directly in charge 
of your operations? 

Major Fanron. I would not say so. 

Senator McCarruy. Ultimately. 

Major Fanron. Ultimately, possibly he was. I think. he certainly 
was interested in what everybody in the branch was doing. 

Senator McCartuy. He-was the man thatsigned the order assigning 
the defense attorneys to their jobs, assigning the prosecution attorneys 
to their particular tasks, also—in other words, he was in charge of both 
the prosecution and defense, to a great extent? 

Major Fanron. I can’t answer that question, Senator, because I 
wasn’t there. I really don’t know. At the time of the trial I was not 
there and don’t know what the picture was. 

It is my understanding that 1t was under the Third Army. [I have 
seen the orders, but I don’t recall how they were worded. 

Senator McCarruy. I am trying to get the general picture of the 
set-up. 2 

Can you safely say this: That at practically all levels, the same officer 
was in charge of assigning attorneys to the defense, assigning attor- 
neys to the prosecution, so that one officer was in charge, largely, of the 
defense and of the prosecution? I don’t mean down at the level of 
going in to court. 

Major Fanron. I know what you mean, and I would like to be as 
definite asI can. Unfortunately, I wasn’t there at the time. Iam not 
certain, but I believe you are correct. I believe one officer here at 
headquarters was responsible for both, and [I think the Third Army 
was in charge. 

Senator McCarruy. In other words, there was no particular, in 
effect, defense set-up; there is no organization charged with the job of 
seeing that all the alleged war criminals had a proper defense? The 
same organization that said they would have proper prosecution, in 
effect. protected the defendants under it also? 

Major Fanton. Well, of course that is a little bit of a loaded ques- 
tion. I think they were both interested in seeing that the prosecution 
was properly represented and the defense was. properly represented. 
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I mean, we have had testimony here of course from Colonel Dwinell, 
evidencing that he was eminently well qualified. Before I arrived, 
T understand Colonel Ellis gave similar testimony. 

Senator McCarruy. I don’t mean to belabor this testimony. I am 
not speaking of the prosecution or defense in a case, but am ‘I correct 
in that the same individual, the same organization, had the task of 
assigning the prosecution, making sure that the pr osecution. Was prop- 
erly handled, as took care of the defense of it? - 

Major Fanon, I believe that is correct. If it is s not, I would like 
to be corrected on it. 

Senator McCarruy. Is that correct? 

Mr. Cuamerrs. That is correct, as I queen? the situation. The 

war crimes branch or group at theater level, literally had a pool of 
people who, at one time, might handle prosecution cases, and the next 
time they might be handling another group of cases from the defense 
standpoint. 

Now, specifically Strong, who ‘will testify this afternoon, told me 
when he was down earlier, and didn’t havea chance to testify, that 
he handled both sides. I believe Colonel Dwinell said that generally 
speaking, he was on the prosecution side; but I think he was assigned 
twice as defense counsel, once in this case, and once in the case of 
the WAC who was accused of stealing jewelry; so, I think what we 
had was a pool of lawyers and assignments were made and at what 
level is something I think that we should clear later. 

Senator McCarruy. Could I ask you this, Major: Forgetting, for 
the time being, the handling of the specific cases at Malmedy, take 
the over-all set-up, first let me ask you how long did you practice law 
before you went in the service? 

Major Fanton. A year‘and a half. 

Senator McCarruy. And graduated where? 

Major Fanron. Yale Law School. 

Senator McCarruy. Where did you practice for that year and a 
half? 

Major Fanron. I practiced in Hartford, Conn., and Bridgeport. 

Senator McCarruy. Who did you work with ? 

Major Fanton. I started off with the Aetna Life Insurance Co. 

Senator McCartruy. How long were you with the Aetna? 

Major Fanton. I was there about 11 months. 

Senator McCarruy. And worked there investigating: 

Major Fanton. No, my work there was as a counsel for the mort- 

gage loan department, a particular type of specialized work, involving 
negotiable instruments laws, real property laws, and local laws for all 
States in which they made loans, 382, about, out of the 48. 

Senator McCarruy. And the other 7 months, where did -you spend 
that time? : 

Major Fayron. I spent. that in Bridgeport with the law firm of 
Pullman & Comley. 

Senator McCarrny. Now, in the 11 months you spent with the 
Aetna, did you have occasion to go into court at. all? 

Major Fanos. I was in court.almost continually. I might add— 
T think vour next question will bring it out—I was not of course in 
charge of the cases. 
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Senator McCartuy. But you were sitting in? 

‘Major Fanton. That is right. 

Senator McCarrny. And this was on what type of work? 

Major Fanton. Mostly negligence work. 

Senator McCarruy. Defending: 

Major Fanton. We had some contract work, I remember one or 
two. contests, and I remember one will contest, but. mostly we.-had. 
negligence work and—— 

Senator McCarry. Largely automobile? 

Major Fanron. That is true. 

Senator McCarruy. Defending cases-—— 

Major Fanton. We represented an insurance company, deendinig 
these claims. 

Senator McCarruy. Speaking of the time you spent with Aetna 

Major Fanron. Excuse me? 

Senator McCarruy. The first 11 months. 

Major Fanron. No; during that time I was not in court. 

Senator McCarray. You were not? 

Major Fanron. Because I had a different type of practice. It was 
an office practice. 

Senator McCarruy. For the other 7 months you were engaged 
largely in defense work for insurance companies, largely in automo- 
bile injury cases? 

Major Fanton. That is true. 

Senator McCarry. And did you try any criminal work during 
that time? 

Major Fanton. I had two criminal cases that I handled myself. 
I was in charge of these cases. 

Senator McCartruy. What was the nature of those cases? 

Major Fanron. One was an attempted rape case, and the other was 
a traflic violation. 

.Senator McCarruy. I won’t ask you whether you were successful 
or not. 

. Major Fanon. I was with one, and noti in the other. 

Senator McCarray. That would be a fairly good average, anyway. 

Then, when you got into the service—you went in the service when, 
what year? : 

Major Fawron. April 29, 1942. 

Senator McCarrny. At what rank? 

Major Fanton. I went in as a private. 

Senator McCarruy. A private? 

‘Major Fanron. Yes. 

Senator McCarry. This was in 1942, and then when did -you 
receive your commission ? 

Major Fanron. I received it in—I think it was November 1949, 

Senator McCarruy. What month did you go in? 

Major Fanon. I went in in April. 

Senator McCarruy. And then you went to officers’ candidate school? 

Major Fanton. That is right. 

Senator McCarruy. And was commissioned in November ? 

Major Fanon. That is right. 

Senator McCarruy. Did you go directly to OCS from civilian life? 

Major Fanton. No: I went through what was called infantry basic 
training, out at Fort Francis Warren, Cheyenne. That was 13 weeks. 
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Senator McCarruy. Then, when did you get into the combat 
theater ? 

Major Fanron. Well, there is quite a lapse of time. If you want 
me to relate it to you, I can do it quickly. 

Senator McCartuy. Principally, I would like to lead up to the time 
you got into court work in the Army. 

Major Fanton. Of course, when I was commissioned, I was sent 
to the Third Air Service Command for assignment. I was sent down 
to the Mobile control. depot at Mobile, Ala. Incidentally, I was com- . 
missioned a quartermaster officer. I was assistant quartermaster there 
for, I guess, 2 or 3 months, and then<Mobile became the headquarters 
for the air service area command and moved from Atlanta to Mobile, 
and become the Mobile Control Area Command. It was an Air Corps. 
installation, air service. command installation; and then, I was, I guess 
you would say, promoted to the assignment of assistant staff quarter-. 
master for the area. I served in that capacity for about 2 years. 

Then, I went to the Command General Staff School, Fort Leaven- 
worth. After I completed my training there, I went, on an Air Corps. 
quota, and I was selected to go to this staff officers’ course, which was a 
specialized course for Air Corps staff officers, and I was the only non- 
fiying officer in there. I still think there was a clerical error some- 
where, but I enjoyed the training very much. 

When I returned, I-was assigned to.an air depot group as quarter- 
master supply officer. That was a tactical unit, and while we didn’t 
have any reacliness date at the time I was assigned, we eventually head- 
ed for the Pacific theater. 

While I was serving in this capacity, I was selected to go to Europe 
to participate in this war crimes program which was then in June 1945. 

enator McCarrny. June 1945? And then, what particular war 
crimes trial were you first assigned to? 

Major Fawron. Well actually, I was assigned to this investigation 
subsection. 

Senator McCartruy. Of the Malmedy case? 

Major Fanron. It wasn’t the Malmedy case at that time. We spent 
about a month, I guess it was, the first month organizing—this was a 
new organization. 

Senator McCartuy. Yes? os 

Major Fawron. And in Paris, we had to set the thing up, promul- 
gate rules and regulations and. orders to govern the procedure within 
the organization, administrative work, and that I would say con- 
sumed about a month. 

Then, I was sent out and questioned witnesses and suspects on a 
variety of small cases. I remember one that I interviewed or interro- 
gated, however you want to term it, an American citizen living in Paris 
who had been an inmate of one of the concentration camps. ; 

That was one particular assignment I recall. 

Senator McCarruy. How long did you stay in this work of inter- 
rogation ? 

Major Fanton. I was in that for about, I would say, another 3 or 
4 weeks. 

Senator McCarry. What was your rank, then—major? 

-Major Fanon. No; I was a captain. 
Senator McCartuy. When did you make major? 
Major Fanon. In December of 1945. 
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Senator McCartuy. December of 1945? 

Major Fanron. Yes. 

Senator McCarruy. In other words, you were a major when you 
were in charge of the Malmedy cases? 

Major Fanron. That is right. 

Senator McCarruy, When did ‘you have your first court experience. 
inthe Army?. Was that in the Malmedy matter? 

_. Major Fanton. No. I am glad you came back to that because all . 
during the time I was at Mobile, and after I went from Mobile to 
San Antonio, Kelly Field, San Antonio, with this air depot group, 
J was constantly engaged in judge advocate work, either as trial judge 
advocate, defense counsel mest of the time, I might say, and as a 
court member many times. 

Senator McCarruy. Then, when did you have your first experience 
in Europe in connection with the trial of any of the so-called war 
criminals?. 

Major Fanron. I never had any experience in connection with the 
trial, if you mean limiting it to the trial phase 

Senator McCarry. As defense counsel or prosecution 2 

. Major Fawron. No. I was, of course, I suppose you would say, 
on the prosecution staff in this case. However, at the time I was in- 
volved, I was—it was another investigation assignment. 

Senator McCarruy. And you pee went into court in connection 
with the Malmedy cases; did you? 

Major Fanron. No; T did not. 

Senator McCarrity. You were over there long enough so that you 
had a fairly good chance to size up the general set- -up, ‘I suppose, the 
general administration of justice, insofar as the war erimes trial was 
concerned ? 

Major Fawron. Well, that is a difficult question to answer. I can 
give you the facts as I know them, but that calls for a conclusion that 
I do not think I would really be qualified to answer. 

Senator McCarruy. Let me ask you this, and if you don’t care to 
answer, all right: 

Do you feel that the experience has been such, and the general 
set-up has been such that we should follow the same pattern, “if and 
when there is another war and we should win that, in trying war 
criminals ? 

Major Fanon. I am glad you asked that question, because it is a 
very important one. 

I think there are undoubtedly many improvements that can be 
made. I do not know that I am qualified to say just what they should 
be. I do think that the program was very well conceived, initially, 
in view of the practical difficulties that we were faced with at the 
time. It is very difficult for someone sitting now and judging it to 
really understand how it developed. 

There was, of course, some lost motion, and there always is in the 
development of something entirely new. 

I might say, before I went to Europe, I spent 3 or 4 days here in 
WwW ashington—— 

Senator McCarruy. Let me interrupt for the time being. 

In this part of the question, I am concerned largely with what, if 
any, recommendations for changes you think should be made. I am 
not worried about any reasons “why the thing nivay have been badly 


MALMEDY MASSACRE INVESTIGATION 479 


set up, or well set up. Perhaps a good job was done, perhaps a bad 
job, in the haste of the moment; but, you are a lawyer, you have been 
over there looking over the situation and I wonder if you have any 
definite ideas for the improvement of the picture. 

.Major Fanron. Now, I take it you are referring to the way the 
program was set up and: administered. 

Senator McCarriy. The way it functioned, principally. 

Major Fanron. Yes? rine 

Senator. McCarruy. For example, one of the questions I planned 

to ask you later, after you answered that, is whether you think it is 
-well to have the prosecution, the defense, and the appeal all con- 
centrated under one head so the man who appoints the prosecution 
staff, appoints the defense staff, and also passes upon the appeals, 
in effect, if you can call that the effect of it. Do you think that is 
a good judicial system to be followed in the future? 

Major Fanron. Of course, in answer to your question, that is the 
way military justice functions, and I understand in the Navy, as 
well asthe Army, that you do have under your commaid, commanding 
general, or commanding officer, a unit who is responsible for the 
administration of justice within his unit. and in discharging that 
responsibility he is obliged to have a qualified: trial judge advocate to 
handlé the prosecutions of cases involving military offenses, involving 
military personnel; and also, he is obliged, I’°would think, to assign 
qualified defense counsel. 

I would think, just to try and answer your question briefly, T think 
it is quite important that qualified personnel be available so that, and 
then of course it is a matter for the individual who is in command, it 

‘is a command responsibility, and I think generally my experience in 
the Army was that both sides were fairly well treated, ~ 

Senator McCarriry. I am going to ask you to do this forme: Try 
-and concentrate on the questions I ask and stick to an answer to that. 

Major Fanron. I was trying to answer. 9s -, 

Senator McCartuy. The question is this: Do you feel, I know you 
don’t have much of a legal background to qualify as an expert in this, 
‘but you did have some experience—do you feel ‘that you get a good 
brand of justice when you have the defense, prosecution and the ap- 
peal—— - oe ee? 7 

Major Fanton. And the court. aa cS 

Senator McCarruy. And the court, the whole.complete set-up un- 
der the same head? Do you think so? rae at 

Major Fanron. I am trying to answer your question. I don’t want 
to appear evasive, but in the light of practical difficulties as I know 
them, I think it would be difficult to devise any other system. I 
believe that that is a good system, if properly administered. ‘There 
are certain dangers there, and I don’t think it fair to compare the 
military justice system with the civilian system. I don’t think you 
can compare the probleis involved, because they are entirely different. 

Senator McCarruy. Do you think then that it is essentially a good 
system, as it is, with the court, prosecution, the. defense, and appeal 
concentrated under one head, and with no appeal from that particular 
head, as we have today? In other words, with our United States 

"Supreme Court saying that we have no right to review the case, do 
you think that is a good system of justice? Do you think we should 
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‘follow that in the future, or do you think we should recommend 
changes? ae Lig = 
* Major Fanron. I can’t go along with your claim that there is no 
appeal. I believe there is appeal. I know, within my own experience 
with military justice, I remember one desertion case I had that I 
fought with all the tenacity I could summon, and I recall that the 
sentence was reduced and the charge of desertion was set aside on 
appeal, or on-review, by the service command. That was a case in — 
the States, but the same thing applies, I believe, to the war’ crimes 
cases, because the set-up is similar. : 

. Senator McCarruy. Did you have any occasion to make any study 
of the rules of the General Convention; that is, the agreement that we 
made prior to this war with Germany and other nations for the treat- 
ment of prisoners of war ? 

Major Fanton. Yes. 

Senator McCarruy. You had occasion to go into that? 

Major Fanton. Well, I started to tell you a while back there, there 
were 2 or 3 days of an orientation course before we went over to 
Europe on this war crimes program, and in the course of which I 
have forgotten the exact designation of the text, we weré briefed on 
the rules of land warfare as adopted at the Geneva Convention. 

Senator McCarruy. And you feel that when yoti were in charge 
ae we interrogation, you were sufficiently acquainted with those 
rules? 

Major Fanton. That is correct. 

. Senator McCartuy. And you were investigating violations of those 
rules on the part of German war prisoners? 

Major Fanron. That is correct. 

Senator McCarruy. German combat soldiers? 

Major Fanon. Yes. , 

Senator McCarruy. Your job was investigating and providing thé 
evidence to convict any of these German soldiers of violations of the 
rules of the Geneva Convention? A, 

Major Fanron. That is correct; if they committed them we were 
aunpoed to get the material facts. 

enator McCarty. That was the ground rule—— ° 

Major Fanton. That is correct. . : 

Senator McCarruy. Which governed your actions, right—the Ge- 
neva Convention rules? aan : 

Major Fanton. Well, I think it is fair to say that of course we 
wanted to comply with them insofar as it was possible. 

Senator McCarrny. Did you find at the time it was impossible to 
comply with the rules of the Geneva Convention ? 

Major Fanron. Of course, as I said in my statement, I don’t think 
the law has ever been completely cleared as to just when a prisoner 
of war, suspected of war crimes, changes from a prisoner of war 
status to that of a war criminal status, or war criminal suspect. We 
did our best, Senator McCarthy. 

Senator MoCarruy. Let me interrupt you there. What is there 
‘in the rules of the Geneva Convention covering that point—is there 
something in the rules of the Geneva Convention that states at a 
certain stage of the investigation a man ceases to have the protection 
accorded by the Geneva Convention rules, and that then he is put in 
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a different status and treated in a different fashion? Is there anything 
in the Geneva Convention rules to that effect? - : 

Major Fanon. Not that I know of. I believe international law— 
and you have a manual there, so maybe you can correct me if I'am 
‘in error—but I believe international law, and I think it is cited in 
Colonel Straight’s review and recommendation here, holds that if 
you have a war criminal suspect, with reasonable grounds to suspect 

-him of implication in a war crime, he is no longer considered as an 
‘honorable prisoner of war, and while he certainly. has some basic 
inalienable human rights, all the niceties and technical rules of. the 
Geneva Convention do not apply. 

Senator McCarruy. In other words, you say after you suspect a man 
of violating the rules of the Geneva Convention 

Major Fanton. As I understand it, any war crimes 

Senator McCartuy. Any war crimes? 

Major Fanton. Violating the laws of war, or the international law. 
’ Senator McCarrny. Let’s get it straight. The law that controls is 
the formal agreement that we signed, that Germany signed, the rules 
‘covering land warfare, killing prisoners of war, any of the crimes 
we have alleged that the German soldiers did were violations of the 
‘rules of the Geneva Convention—right ? 

_ Major Fanron. That is correct. _ 
’ Senator McCarruy. And you were sent over there to investigate 
and get the evidence to convict these men of a violation of the rules 
‘of land warfare; is that right? te 
’ Major Fanron, That is correct. 

Senator McCartry. And now, in doing that, you say you tried to 
follow the rules of the Geneva Convention, the rules of land warfare 
yourself, insofar as possible; is that right ¢ 

Major Fanton. That is correct. 

Senator McCarruy. Will you tell us under what circumstances you 
found it impossible for your staff to follow the rules of the Geneva 
Convention ? ; 

Major Fanton. I will be glad to, because I think it is an important 
point and one that should be clarified. 

We did, of course, have a lot of screening before we ever took the 
prisoners to the Schwabisch Hall interrogation center. Of course, it 
was not my responsibility to see that they were treated as prisoners 
of war 

Senator McCarruy. It wasn’t your responsibility ? 

Major Fawnron. No, because I didn’t have any command responsi- 
bility. It was all a matter of professional courtesy, for the camp 
commander to let me come in and interrogate prisoners. I never had 

any difficulty, and I also had a pass to go in, when we went to Ebensee, 
and Plattling, and several others—I don’t remember the exact desig- 
nations now—and internee center 78 was a war crimes enclosure. How- 
ever, there again we had a Third Army unit that I believe was in 
command—maybe it was the Seventh Army, I am not clear—and 
they were treated as prisoners of war, all these prisoners who were 
evacuated in accordance with a command TWX that was sent out, 
they were assembled and treated as prisoners of war. 

Senntor McCarruy. Was it your function to make sure that your 
interrogation staff, your team, call it what you may, treated the Ger- 
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man war prisoners in accordance with the rules of the Geneva Con- 
vention? Was that your function?. 

Major Fanton. Well, I would say so, or certainly we were not—— 
. Senator McCarray. You would say so—— 

Major Fanton. There was no license for us to violate those rules, 
just because I didn’t have command responsibility of the enclosure, in 
answer to your question. J think that is correct. 

Senator McCarruy. You found that it was your responsibility to: 
inake sure that your team over which you had control, I assume, would 
act in accordance with the Geneva Convention ? 

Major Fantron. That is correct. 

Senator McCarruy. You didn’t feel you were entitled to violate 
the rules in proving that the German soldiers had violated them? . 

Major Fanron. Now, I will have to explain things a little, in 
answer to your question, 

Senator McCarruyr. I wish you would. 

Major Fanon. We, as I say, screened those prisoners. We elim- 
inated as many as we could from our suspect category and those 
that we eliminated were sent to another prisoner of war enclosure. 
We had a time limit. We made mistakes, of course, I remember one 
in particular, one of our principal accused in.these cases, was evacu- 
ated through error, to a PW enclosure because we did it so quickly. 
We had to make room for other criminals. It was quite an assignment, 
In 2 weeks I think we screened over a thousand. prisoners. 

Now, when we had determined that they had an affiliation or con- 
nection with these units, and it was such that they might be impli- 
cated in this thing, they were then evacuated to Schwabisch Hall. 
There, of course, we could not follow the rules of the Geneva Con- 
vention with respect to the treatment of prisoners of war. We did so, 
as far as we could, and gave them very good rations, better rations than 
we were required to, and took care of their physical needs. 

There has been some testimony heré, a little testimony as to whether 
they had washing facilities. They had wash basins brought to their 
ae may be incorrect, but I believe it was at least once or twice 
a week. 2 
_- That may not sound like very much, but it. was an attempt to 
handle the situation and cope with the practical difficulties. 

We had trustees Sor 

Senator McCarrny. May I interrupt and get you back to my 
question ? ie 

‘After you screened them and decided that they might be war crim- 
‘nals, in other words they that might have violated the rules of the 
Geneva Convention, that is our definition of war criminals, I assume. 

Major Fanton. In this case. . : 

Senator McCartuy. Anyone that didn’t violate the rules of the 
Geneva Convention, that followed the rules insofar as land warfare 
was concerned, he was not a war.criminal ? 

Major Fanron. That would be right. 

_ Senator McCarruy. So, when you say “war criminal,” you refer 
to a man who violated the rules of the Geneya Convention ? 

' Major Fanton. War crimes suspect, one suspected of such a vio- 
ation. 
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Senator McCarruy. After you suspected them of having violated 
the Geneva Convention rules, then they were moved to Schwabisch 
Hall? 

Major Fanron. That is right. 

Senator McCarruy. Then 3 you say you no longer followed the rules 
of the Geneva Convention insofar as those men were concerned ? 

Major Fawron. With the exception that we did, insofar as possible, 
follow them. We could not for mstance—could not let them exercise, 
in answer to your question; we didn’t humiliate them, or assign them 
to dangerous missions, of course it wasn’t wartime, and I assume 
other things of that natur e, but to my knowledge, none of that was 
done. 

I remember Peiper had a cell in the hospital ward. He was given 
reading material. I myself gave him some stuff to read, as I recall. 
He was well treated, and the other officers, insofar as possible were 
treated, insofar as it was consistent with our interrogation and with 
the job we had to do. 

Senator McCarrny. In other words, if you felt that following the 
Geneva Convention rules was inconsistent with your interrogation, 
you felt justified in violating the rules yourself, is that right? 

Major Fanron. I don’t like the word “violation” but I suppose that 
is a correct statement, because I felt about it this way: I don’t think 
the rules apply, I may be wrong, and if I am I am willing to stand on 
that. I don’t think they do— 

Senator McCarruy. You don’t think the rules apply after you 
suspect the man of having violated the rules? 

Major Fawron. That is right. Of course, I am assuming you do 
so on reasonable grounds. There were undoubtedly some people who 
were evacuated to this prison who never committed a war crime, and 
were perfectly decent soldiers. I don’t know how many, but there 
were undoubtedly some in that category. 

Senator McCarruy. Were you not instructed in your briefing, or 
didn’t you determine yourself, as a major, a rather important rank 
in the Army, that the Geneva Convention ‘rules were to apply in all 
circumstances until it is proven that the man himself has violated 
those rules, proven in a regular court, and after it has been proven 
that he has violated those tules, that then he could no longer claim 
the rules and protection, but up to that point, some lieutenant | or major 
or sergeant could not determine when and under what circumstances 
this law of nations applies—isn’t that your understanding ? 

Major Fawnton. I am not trying to dodge responsibility, because I 
don’t think Thaveto. I did take this matter up 

Senator McCarruy. Forgetting for the time being, your own situ- 
ation—it is a question of to “what extent 

Major Fanron. It is difficult to answer. 

Senator McCarry. Forgetting your own situation, it is a very im- 
‘portant question, to determine to “what extent our interrogation teams 
or courts felt they were bound by these laws which we signed, Now, 
as J understand the rules of the Geneva Convention, and I did some 
defense work and prosecution work myself in the service and out of 
the service, and I spent a lot of time as a judge, it is my understanding 
though, that those rules are for the protection of the enemy soldiers, 


484 MALMEDY MASSACRE INVESTIGATION 


prisoners. of war, for both sides to observe those rules until it has 
been proven in any-court that they themselves have violated the rules 
‘and that under no circumstances could some junior officer in the Army 
or Navy or the Marine Corps decide, upon his own responsibility, that 
because he suspected a man of having violated the rules, that then he 
himself will violate those rules in the treatment of those men. You 
see, when we passed those rules it is assumed that they are adequate 
to protect both sides, and that you can get convictions of men who — 
have violated those rules without violating the rules yourself. You 
understand that to be the situation, don’t you? 7 - 

Major Fanton. Well, I think you have put it quite well, with this 
exception—that in a situation such as this, and in many criminal cases 
I might say in this country, as well as other countries, if you allowed 
a man to go free, you would never be able to investigate him. Now, 
of course I don’t mean to get off the track, we are talking about the 
Geneva Convention, and the fact of the matter is that this case would 
never have been investigated, it would just as well be forgotten.about, 
if-we had to comply strictly to the rules of the Geneva Convention. 

I talked that over with everybody who was in a position of respon- 
sibility in this thing, including the Army provost marshal, and the 
Army judge advocate, and we all came to the same conclusion; we 
were faced with a practical field problem, where we either had a choice 
of accomplishing our investigation, apprehending these people, identi- 
fying the ones who were implicated in this thing, or turning around 
and reporting to our commanding generals, commanding officers all 
the way up the line to the commanding general of the Army, that this 
case might just as well be forgotten, it couldn’t be investigated, and 
these people would never be able to be brought to trial. an © 

' That was the practical situation with which we were dealing. 

Senator McCarruy. In other words, see if I have it right: You 
decided after talking to some of your superior officers up and down 
the line, that if you were to be bound by the rules of the Geneva Con- 
vention, that then you never could get convictions in the cases? 

Major Fawron: Insofar as this group was concerned that we had 
interrogated. , 

Senator McCarruy. You understand that every time the district 
attorney is brought before a court, or the prosecution in any case in 
this country, when they are accused of violating the rights of indi- 
viduals, the rules we have set down, that that is the claim in about 
every case, that we couldn’t have convicted a man unless we beat the 
hell out of him, in a cel]—— : 

Major Fanron. Wait a minute there, 

Senator McCarruy. Do you know that any court ever approved of 
that, in our courts, in this Nation ? 

Major Fanon. Certainly not, not the way you put it, Senator. 
You have a few words in there that don’t belong in there. 

Senator McCarrny. Well, let’s make it more gentle. Let’s say the 
district attorney No. A comes before a court, and he is accused by the 
bar of violating the rights of the defendant in criminal cases. 

Major Fanron. You mean by—— 

Senator McCarruy. He is up before the court on a disbarment pro- 
ceeding. It is claimed that he has violated the law consistently in 
attempting to get confessions. He doesn’t follow the rules and regu- 
lations our courts have set down. In every case that I ever heard of, 
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the defendant always says, “Well, I had to do it. We couldn’t get 
convictions. if we didn’t.do it,” and I don’t know of a single court 
in this country that has said, “That justifies your violation of the rules. 
You can take it upon yourself to-decide when these rules are to be 
followed and when they are to be violated.” 

That is an analagous situation: 

Major Fawton. I am interested in your discussion, because I have 
in mind that this might come up, J did have, and so discussed this 
matter with the public defenders in Fairfield County, Superior Court, 
the highest appellate court, to determine what his experience has 
been. “After all, I had had limited experience in this matter, and I 
went to experts, and he is defending criminals every day, and of 
course my inquiry was directed more at these claims of duress, and- 
so forth, not specifically in the matter you mentioned, but from his 
replies I judge that it 1s quite common to have a man arrested, sus- 
pected of a misdemeanor or a felony, and having been questioned, and. 
of course if he is treated unfairly, if confessions were extorted from 
him that are not true, and that fact comes out and the methods have. 
sufficiently reprehensible, I would expect him to be disciplined. | 

Senator McCarruy. I thought you were going to proceed further 
for a moment. > Mey : 

’ Major Fanton..No, I am sorry. I was answering your question, 
directed as I understand it, to our civil procedure in this country 
rather than the military procedure that we discussed initially. 

Senator McCarruy. We have rules in this country covering the 
treatment.of men who are accused of crimes. a 

Major Fawnton. That is correct.. . 

Senator McCarruy. We have decided after long years of expeé- 
rience, how to properly protect the accused, and at the same time 
properly protect society; and, our law enforcement officers are bound 
by those rules. They cannot take it upon themselves to decide when 
it is necessary for them to violate the rules, isn’t that right? They 
are running into difficulties then. 

Major Fanron. Anybody who is in a position where they have to 
take some action, where they are the moving party, always has to make 
those decisions. 

Now, if they do violate the law, then it is their responsibility and 
they have to take that risk, if they violate the law. I am assuming 
there is a violation. 

This is very argumentative. © 

Senator McCarray. What risk do they take in violating it? The 
risk of being caught? 

Major Fanron. Of being disciplined. 

Senator McCarruy. Disciplined ? ' 

Major Fanton. Every man has to decide. whether he is violating the 
law, or conducting himself properly. - 

Senator McCarruy. You told us you decided, over in Europe, after 
discussing with your superior. officers, that you had to violate it. 

Major Fawron. I didn’t say that. 

Senator McCarruy. You had to violate the rules of the Geneva 
Convention, the rules that bound you,.and said if you, followed them, 
you couldn’t get convictions. I wonder what risk you thought you 
were taking by violating the rules of the Geneva Convention. 
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Major Fanron. Senator, I don’t want to be argumentative. I said 
that the rules did not apply, that was our conclusion, that they did not 
apply. If we were incorrect, I am not going to dodge my responsibili- 
ty, and the people who know all of the facts of what we were up 
against feel that we acted—if they feel we acted improperly, I 
think we all ought to be censured. 

Senator McCartuy. You said that the rules did not apply after you 
suspected a man, is that right? , 

Major Fawron. That is correct. 

Senator McCartuy. Now, -will you tell us what rules did apply? 

Major Fanon. I think that all the rules applied except those that 
you had to—well, say, we were talking about—— 

Senator McCarruy. Those that interfered with getting a 
conviction 

Major Fanron. That was a lawyer’s question, and a good one. Mr. 
Flanagan trapped me on that one. 

No, I did make that statement, but it was ill-advised. The rules did 
not apply, anyway. However, there are certain rules we have.. We 
all have a conscience in that matter. I am sure of that, and we cer- 
tainly were not going—we knew what those rules were, and we knew 
that they required us to feed prisoners properly, clothe them properly, 
care for their health, see that they were not assigned to dangerous 
missions, see that they were not humiliated, and, insofar as possible, 
since those rules were expressive, we will say, of international common 
law with respect to treating prisoners of war, humanly, of course we 
wanted to do that. I don’t think there has ever been any question 
about that, among those of us who know what happened. 

Senator McCarruy. You say the rules did not apply after you sus- 
pected them. What instructions did you give your team in this ques- 
tioning? Did you tell them that the rules did not apply and that they 
were to follow their conscience ? 

Major Fanon. Well, that is another very difficult question for me 
to answer, because to be honest 

Senator McCarruy. It is important. 

Major Fanton. I don’t recall. I do know that we had set pro- 
cedures for handling those people, reduced to writing, a couple of 
weeks before I left. 

Senator McCartuy. Well then, did you inform your staff that the 
rules did not apply, after you had listed these men as suspects? 

Major Fanton. I don’t think, Senator, to be honest with you, that I 
discussed the matter of the rules with my staff, for this reason: That 
I gave them instructions regarding what.to do and what not to do. 
We had no responsibility with respect to clothing these prisoners and 
keeping them warm and feeding them and seeing that they were not 
abused, except insofar as it involved our interrogation of them. | 

Now, of course all the people on my staff, I am sure, understood 
that they were obliged not to—there has been some claim of depriva- 
tion of foods. I am certain that was never done. .There has been 
no testimony I have heard: 

Senator. McCarruy. Getting back to my question again. Did you 
ever instruct your team that they were not bound by the rules covering 
the treatment of ordinary prisoners of war? : 

Major Fanron. No; I didn’t, Senator. 
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‘Senator McCarriry. I find in your. statement, the statement— 
it would have been utterly impossible to have investigated; ‘this case: with any 
‘hope of success if the suspects evacuated to the interrogazion center had. been 
._ treated as.oydinary prisoners of war. 

Did you discuss that with your (cnn tne: impossibility vf getting 
‘convictions, if you treated them as ordinary prisoners of war? 

Major Fanon. Oh, yes. You mean, in other words—we-did dis- 
cuss it to this extent, I am glad you asked that question, because it 
should be explained. 

We could not allow these people to communicate with. each: other. 
That stands to reason, because—we found definite evidence, it was 
‘admitted later on in the courts of the interrogations that they had 
colluded, they got together and conspired and are: still doing it for that 
matter, or trying to do it. 

Senator McCarruy. I am not asking you to give any soatincalion 
for the things that happened at that time. Iam asking you whether 
‘or not you communicated to oyour nett what you! stated in this com- 
mittee— 


it would have been utterly impossible to have ‘investigated this case with any 
hope of success if the suspects evacuated to the mectrogeeee center had been 


treated as ordinary pr isoners of war. 


Did you tell them any of that? 

“Major Fawron. You asked me if we did? 

Senator McCarruy. You did? 

Major Fanron. Certainly, we discussed it. 

Senator McCarruy. And did your staff understand that they were 
not bound to treat these men as ordinary prisoners of war, not asking 
for your justification, but whether or not they understood that. 

Major Fanton. I know what you are asking me, and I will do my 
best to answer, to the best of my recollection. 

Senator McCarray. Thank you. 

Major Fanron. Your question implies that they were given license 
to disregard all rules. Of course they were not. They were instructed 
carefully and repeatedly that there would be no manhandling, no 
brute force exercised—in fact, it was never brought up in that way. 
I issued the instructions, but we planned this thing out. Some of 
the techniques used were discussed, but they were told that there must 
be no force used, there must be no duress and most of these interroga- 
tors were lawyers. They knew what those words meant and they had 
necessarily to be, to interpret and apply them. They were not told 
anything about clothing and food, because that was not our respon- 
sibility. They were told, however, that these other rules would be 
followed. 

You see, after all, we didn’t want anything to be questioned, if we 
could avoid it. 

' Senator McCarry. Did you instruct your staff that any type of 
deception was all right, as long as they didn’t use physical force? 

Major Fanron. I did say that ruses and strategems, if you want 
to call it that, deception, certainly, I said so. We had to. Some of 
these witnesses were cooperative. Some came forward and volun- 
apes ed stories. Most of them, however, the great number I should say, 

I don’t know exactly what the number w as, Were not cooperative. The 
very nature of the relationship was such that they were not’ coopera- 
tive. They had to be tricked. 
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Senator McCarruy. Not cooperative? Let’s take a case and see 
what we mean by “cooperative.” 

How about the case where the soldier confessed that he went into 
this home and killed a Belgium woman and signed a confession to 
that effect? I assume that when he signed that confession he thought 
he was cooperating. Let me ask you this question: When you later 
discovered that the husband signed an affidavit to the effect that no 
German.soldiers had.even been in his home, that his wife had.been ~ 
killed by American artillery fire, did you still think that the.man that. 
signed that confession was cooperative? Or did you think he was 
uncooperative? 

Major Fanron. I’m sorry, Senator, I-don’t recall the man. If you 
could give me the facts, I might be able to. . 

Senator McCarruy. Max Rieder. 

Major Fanron. Max Rieder? I don’t recall him at all. 

Senator McCartiuty. The confession is in the file. It was testified 
to yesterday. Now, when that was called to your attention—another 
confession in this case, I assume when your staff got that confession, 
and finally he signed it, you felt that that was a nice cooperative boy ; 
but when he refused to sign it you considered it noncooperative? 

Major Fanron. That is not properly. 

Senator McCartuy. You went in the cell, one of the interrogators 
to try to get the fellow to confess to a crime. You thought he was 
guilty and let us assume that he was guilty, thought this fellow was 
guilty of killing that woman in her home, and he went in the cell and 
the soldier said, “I never killed her. I wasn’t there and I won’t sign 
.a confession.” Up to that point, you would say he is extremely un- 
cooperative. 

Major Fanon. You have given me the facts, sir? 

Senator McCarruy. I know it. 

Major Fanron. And, you are asking me to draw a conclusion from 
that. I think it was obvious that—let me put my meaning a little 
more clearly. He had been cooperative, and some of them were, 
there has reference been made to these Tales of Hoffmann—— 

Senator McCartuy. Let’s stick to that man. 

Major Fanron. We are on the issue of cooperative witnesses, and. 
I am trying to explain what I mean. | 

Senator McCartuy. I am going to get this from you if I keep you 
here a week, and I will make you answer all the questions asked. I 
don’t care how much you: 

Senator Hunv. Let’s be a little more courteous with the witness. 
Let’s not attempt any browbeating or that type of proceeding. 

Senator McCarruy. I am going to get the answer from the witness. 
I don’t care how long it takes, unless the Chair rules that I can no 
longer cross-examine. 

enator Hunt. The Chair is certainly not attempting to limit your 
cross-examination. 

Senator McCarty. I asked a question—what you consider coopera- 
tion. He said he did violate the rules when a man was noncooperative, 
and I was giving him an example of a confession extracted from that 
man, a confession proven to be absolutely false; and I have asked him 
whether he felt that man was noncooperative and he said he was not 
guilty of that crime. I think it is an honest and fair question. 
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_ Senator Hunv. The witness may answer in his own way, and 
amplify his answer as he wishes, Senator.: ; : ; 
Senator McCarruy. If you think I am being unfair, Major, I wish 
you would tell me. It is possible that in my desire to get you to answer 
these questions I may be. I certainly appreciate the Chair calling 
my attention to the fact, anytime I am unfair to the witness. 
Major Fanron. I want to get this thing clear. I think it is m- 
portant. I wanted to give you an example of a cooperative witness, 
‘because I think it is important to get that clear. We had testimony 
here yesterday indicating that one of these witnesses whose statement 
or confession was introduced. in evidence, had manufactured or had 
given an implausible story. _ 
“ Senator McCartay. Can I read to you the confession this man 
signed, according to the record? 
Major Fanton. If you.can give me the page. 
Senator McCartuy. It was on page 126, the man was Max Rieder, 
the town was Bullingen, a little village, and the statement is as follows: 
Bullingen : The accused stated in his extrajudicial sworn statement that about 
1100' hours December 17, 1944, he and Sergeant Haas reached the village of 
Bullingen and entered the kitchen of a house where they found a woman about 40 
years of age. Haas asked the woman whether there were any American soldiers 
in the house. When she replied in the negative Haas ordered the accused to 
“bump her off.” The accused then took his rifle and while standing approxi- 
mately 2 meters away from the woman, shot her through the forehead and she 
collapsed dead. ; 


And, another one: 


Bullingen: An extrajudicial sworn statement dated June 26, 1946, and signed 
by the mayor and registrar of the community of Bullingen certified that a Mrs. 
Anton Jonsten died in Bullingen on December 17-18, 1944, and that list in the 
registrar’s office contained no other case of death from unknown causes during 
1944, In an extrajudicial sworn statement Anton Jonsten, stated his wife was 
killed by American artillery fire on the 16th or 17th of December 1944 in Bullin- 
gen while she was outside her house attempting to flee from combat and that 
her body bore marks indicating that death was caused by the explosion of'a 
grenade. ; : 

If you could explain to me, and J think this is very important, how 
your interrogators got not only a confession but a staternent from one 
of the witnesses to the effect that he had witnessed this shooting, a 
shooting which never occurred, that would be of great: benefit to us. 
We would like to know how you got it,in this particular case. It may 
shed light on how they got it in other cases. 

We want to know, for example, who took the statement. I want to 
know where-it was gotten, want to know how many times the man was 
interrogated, how long he remained uncooperative before he got co- 
operative and signed the statement. 

Major Fanron. May I have a minute to read that, Senator ? 

Senator McCarruy. We will get you the statement, too. 

Major Fanon. Yes, I will be interested to see it. 

(There was a brief recess. ) 

Major Fanwron. Senator—excuse me. 

Senator McCartuy. They are getting the statement, if you prefer 
that. 

Major Fanron. I would, because that would be more in detail. 

Senator McCarruy. Then, you would be able to know who took the 
statement. : 
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:.. (There was a brief recess.) 2 ae 

Senator McCarruy. Mr. Chairman, it develops now that..Major 
Fanton was not in charge at the time this particular confession was 
an and with the chairman’s permission, I would like to put Colonel 
Ellison: > =, wee 
(There was discussion off the record.) 

. Senator McCarruy. Mr. Chairman, Colonel Ellis informs me that 
this was taken at the time he was in charge. I think this is a very 
important point, to find out how they got a confession which. obvi- 
ously is untrue, and with the chairman’s permission I would like to 
call Colonel Ellis to clear this matter up for us, if he would. 

Major Fanron. Senator, I don’t want to interrupt your train. of 
thought. on this, but IJ think I have an explanation here that is im- 
portant, and it is one that we have encountered before on these things, 
and may have some bearing on your. line of questioning. - 

Senator McCarruy. I would like your explanation. . 

Major Fanron. I personally think you have got the wrong person. 
I don’t think it was Mrs. Anton Jonsten. I am aware of the fact that 
the list in the registrar’s office contained no other case of death, but of 
course we are presuming to judge a very serious matter, and it seems 
to me without having the registrar here, or without having any way 
of determining how the records were kept, how accurate they were, 
whether they were partially destroyed, or what the situation was, this 
may be an entirely different person, and in my opinion it does not 
prove that the confession in incorrect. I don’t think this man, I may 
say further I am certain this man wasn’t convicted. While this was 
certainly in evidence, he wasn’t convicted on this incident primarily 
because it is one of the few cases where I notice there is no corrobora- 
tion and I am almost certain that he was convicted on the crossroads 
incident as related in this R. and R., that is my explanation and I 
think it is a good lawyer’s explanation. 

Senator McCartry. Let’s stick to this confession. I find that | 
Lieutenant Perl signed as a witness. From that, can we assume that 
Perl took this confession ? 

Major Fanron. Not necessarily. 

Mr. Cuamepers. Senator McCarthy, may I answer that? I have 
the record of trial before me, and it shows that Lieutenant Perl did 
take the confession. 

Senator McCarruy. All right. - 

Now, you say that you think you have got the wrong person here? 

Major Fanton. I say that is a possibility. I am not making any 
positive statement on it. This was an explanation. I personally 
don’t believe it is a false confession, because I know how these things 
were secured. I am in a better position in that regard, I believe, and 
necessarily so, than anyone else would be. 

Senator McCarruy. I think this is interesting. You think the 
confession was not false? _ 

Major Fanron. I don’t know, because that is opinion on my part, 
of course. 

Senator McCarrny. It is your opinion that the confession was 
true? 

Major Fanron. That is my opinion. 

Senator McCarruy. And are you taking into consideration the fact 
that the mayor and the registrar said that was the only death that 
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was from other than natural causes in that town during that month 
or year? a 

Major Fawron. Yes, sir. ' 

Senator McCarruy. And that the husband of the woman testified 
that no German soldier shot her, and that she died 

Major F Fanton. I think so— 

Senator McCarruy. You-still say that is your opinion? 

_Major Fanron. Oh, yes. I don’t think you were indicating that 
this was a false confession based on these deductions, and I am say- 
‘ing that they are not conclusive by any means, because we have no 

way of knowing whether Mrs. Anton Jonsten was the person involved 
at all in the shooting. We have no way of knowing that. 

Senator McCarray. You think you have it tert down, do you? 

Major Fanon. Well, i would imagine so. I haven’t read the 
statement. 

Senator MoCarruy. It is important. You tell us you think this 
is a true confession, this village described was a very small crossroads 
town—do you follow me? 

Major Fanron. I don’t know. 

Senator McCarruy. I wanted what you base your opinion on. You 
say you think this confession is not false. 

Major Fawnron. I will be glad to tell you what I base my opinion 
on, because I have a high regard for Lieutenant Perl, because I worked 
with him, and I know how he interrogates. He is an extremely able 
interrogator. 

Senator McCarray. I gather as much. 

Major Fanron. He is; there is no question about it. He has a 
remarkable background. This is ver y important, because he is being 
judged without being present to speak for himself. I think he will 
be his own best witness, but I would like to put this in, because it is 
very important, and it played an important part in our selection of 
Lieutenant Perl. 

He was a man approaching 40, and—in his late thirties, with a very 
unusual background of interrogation. He has an M. A., Ph. D., and 
an LL, D. from the University of Vienna, which, I think, speaks for 
itself. 

Senator McCarruy. I would like to go into the background of Perl 
later. 

Major Fanron. I brought that in; you asked my opinion, and I 
thought this was a true confession. My own opinion is that we had 
no false confessions. If it can be demonstrated definitely that some 
of the confessions were beyond any doubt false, then I would have to 
admit that there was something peculiar. 

Senator McCarruy. Let’s say you are sitting in judgment on 
that—— 

Major Fanron. There should be an explanation—— 

Senator McCarruy. I would like to know what you need in addi- 
tion to what we have. You have a little crossroads village, the mayor 
of the village says that no woman was killed in this village except 
Mrs. Anton Jonsten. She is the only one. The registrar | says the 
same thing—no woman was killed except Mrs. Anton Jonsten. The 

husband signs an affidavit to the effect that his wife, Mrs. Anton Jon- 
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sten, was not shot, as this witness and the accused says she was shot, 
by a German soldier, shot in the forehead—they say she was killed as 
she was running away from the combat zone. 

Now, what more do you want to convince you that the confession 
was false? oa : 

Major Fanron. A lot more. .- 

Senator McCartxy. I would like to know what. 
_ Major Fanton. I would like,.to have a chance to observe these peo- 
ple and see what their credibility was, know, not that they are lying, 
but see how well their recollection stacks up with the facts as we know 
them. Here they have given an affidavit—— 

Senator McCartuy. You introduced this into evidence, didn’t you? 

Major Fanron. I didn’t. 

Senator McCarruy. You know it was introduced, you know that, 
don’t you? Fe 
’ Major Fanron. I know that it is in the R. and R. 

Senator McCartiy. You know that when the defense counsel tried 
to show how the confession was gotten, not the confession of the other 
witness, how it was gotten, Mr. Rosenfeld says, “You can’t go into 
that because it wasn’t brought out on direct examination.” 

You know that. 

Major Fanron. Senator, I know this—I am very glad you raised 
this question, it is very important—I know this: That the defense was 
given an opportunity on voir dire, when all the statements were intro- 
duced, to get up and question the methods in securing them, to my 
knowledge, and, of course, I am relating this from what I have been 
told by Colonel Ellis—that was not done ina single case. ~ 
porate? McCartuy. Do you know, let me ask you, did you go over 
te 

Major Fanton. The record? No. 

Senator McCarrny. The affidavit submitted to the Supreme Court 
with excerpts from the record. 

Major Fanton. I certainly did. . 

Senator McCarrry. And did you find in that, that when the defense 
would try to show how statements were obtained, before the court, 
that is, that the law member would rule that they could not do that, 
because it was not gone into on direct examination, in other words, 
because the prosecution didn’t show how the statement was obtained, 
the defense could not obtain that. 

Do you know of your own knowledge that that is in the affidavit, 
with the page of the record cited, the verbatim record, showing that 
that is what Rosenfeld did? Do you know that? 

Major Fanton. Senator, let me answer it this way: I have the 
petition here, and if you allow me to refresh my recollection, maybe 
you can tell me where : 

Senator McCarruy. Do you know it now without refreshing your 
“ recollection ? i 

Major Fanron. I don’t know it now, because I have to refresh my 
recollection. The petition contains so.much that was untrue and 
distorted that frankly I had a hard time believing anything contained 
in it. 

Now, if it referred to the record and the record bears it out, then 
of course it is in the record. 
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Senator McCarruy. Ifyou find that, on the record, the law member 
did refuse to allow the defense attorney to go into the question of 
how the statement was obtained on cross-examination, would you 
then say it was impossible for the court, or any reviewing body to 
determine whether the statements were properly obtained or improp- 
erly obtained, keeping in mind cases such as the one I just gave to you. 

Maior Fanron. Senator, [ have got to answer that question this 
way: I don’t think you could possibly determine, from looking at one 
except fron: the ‘record ‘whether the law member ruled correctly or 
incorrectly. I have talked with many people who have gone over 
this record, who have studied these issues, these rulings, because this 
point you have raised, you have raised it several times, and I think 
it is a good one and should be answered. 

Senator McCartuy. I think so, too. 

Major Fanron. And, their opinion is that no error was committed 
on these rulings. Some were questionable matters on which reason- 
cable men might differ, but I am told that at no time, you are talking 
about the Pletz case, are you, you read that a couple of times, but I 
‘don’t know what the direct examination was, and I can’t tell whether 
or not his ruling was proper from just some short excerpt from the 
record. IfI ue at it, maybe I could give you an opinion. 

Senator McCarruy. Let’s see how much you do know about the 
rules of evidence. 

If, on direct examination, the prosecution staff did not ask the wit- 
ness, witness No, X, how his statement was obtained; if they did not 
ask him anything whatsoever about any inducements given to him 
for signing the statement, such as lack of prosecution, if he signed a 
statement involving someone else—let us assume that was not gone 
into on direct examination at all—is it your thought that it would be 
proper or improper to allow the defendant to go into that fact on 
cross-examination ? 

Major Fantron. Now, I am going to try and get this clear. You 
have a witness on the stand 

Senator McCarruy. Let me restate it for you, if it is not clear. 

You are on the stand, you are a witness against John Jones, accused 
of being a war criminal. You have previously made a written state- 
ment, pointing out John Jones’ crimes. You got on the stand and you 
testified In accordance with your statement. Then, I am the defense 
counsel, defending John Jones and I want to find out why you signed - 
that statement, whether you were offered freedom from prosecution, 
whether you signed that statement because of threats or duress, and 
the question is—is that correct cross-examination on my part, or is 
it not ? 

Major Fanron. The statement is introduced in evidence? 

Senator McCarruy. All right, say the statement was introduced in 

evidence, also. 

Major Fanron. That is a difficult. question. That is a. technical 
question—— , : 

Senator McCartuy. You think it is difficult? 

Major Fawron. Yes. If I may explain myself, ordinarily you 
would never have a statement introduced into the record if you had 
the witness to testify. The best evidence is the witness’ testimony, 
so you have an unusual situation. ; 
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Senator McCarruy. Let’s make it easier and say the statement is 
not introduced in.evidence. Let’s assume the statement is obtained 
and not introduced in evidence. That will make it easier, The state- 
ment is not introduced. 

.. Major Fanron. And, he is on the stand? 
. Senator McCarruy. He is on the stand.. . 

Major Fanton. .And he has testified with respect to a particular 
fact or, say he admitted implication. 

Senator McCarruy. One of the preseeution witnesses. 

Major Fanron. And, I believe your question is, if I am correct, 
seta ye or not he can be cross-examined with respect to his credi- 
bility ? ; 

Senator McCarruy. That is right. 

Major Fanton. Of course. 

Senator McCartuy. And any ruling to the contrary is obviously 
improper ? 

: wa ee Fanton. Yes. The witness’ credibility can always be tested, 
think. 

Senator McCarruy. Then, you would agree with me that Rosen- 
feld in so ruling made a fair trial impossible? 

Major Fawron. No; I would say he was incorrect. Now, I don’t 
think anything would prevent you, the defense, if you have a state- 
ment and it is introduced—on voir dire thére is nothing to prevent 
the defense from putting a man on for the limited purpose of testify- 
ing as to how that statement was secured, and the cross-examination 
of the witness is limited to that one scope of inquiry. We couldn't 
have gone into, and I use the “we” editorially, we couldn’t have gone 
into the matter of his implication, we could have gone into nothing 
but what would test his credibility with respect to the methods used 
in obtaining the statement. 

Senator McCarruy. I don’t follow you at all. 

You are again on the stand. You are a prosecution witness. Will 
you explain how I can get 

Major Fawron. Your question, Senator, was whether or not a man 
would have a fair trial if such a ruling existed. 

Senator McCartuy. Yes. ? 

Major Fawron. Now, in answer to that, because J think it is im- 
portant—— 

Senator McCarruy. Yes. 

Major Fanton. I say that the man could perfectly well have had 
a fair trial if there was some question about how the statement was 
secured, if there was something that led you to believe, as defense 
counsel, that this statement was secured through duress, or force, or 
represented dictated statements, or untrue, or aliy other reason, when 
they went into evidence. At that time the man who gave the state- 
ment should be put on the stand and examined with respect to the 
methods used and it could have been done, it is done all the time when 
statements are introduced. : ; 

Senator McCarruy. You say it could have been done. J am calling 
your attention—did you find that—in other words, you say that it 
should have been done, therefore, it could have been done. 

J want to call your attention to the fact that it could not have been 
done in this trial. , 

Major Fanron. All right. 
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Senator McCartruy. This is the cross-examination of the witness 
Kramm: 

Question. Now, how often would you say you were approximately interrogated 
at Schwabisch Hall? 

ProsEcuTion. I object. 

Colonel RosenreLp, Objection sustained. 

Mr. Strone. May I very respectfully point out to the Court, with due deference, 
that this is cross-examination. : 

Colonel ROSENFELD. It is not cross-examination, because it is without scope 
of the direct examination. The Court has ruled. The objection is sustained. 

Question. Kramm, isn’t it a fact that you, during the time you were in 
Schwabisch Hall, signed a statement for the prosecution, in question-and-answer 
form, consisting of approximately 20 pages?. 

Prosecution. I object again. : : 

Colonel Rosenretp. This is not cross-examination. It is the last time the 


Court will notify you. 

In view of that, do you want to change your statement that they 
could have put the witness on the stand and cross-examined about the 
statement ? a 

Major Fanron. No: I don’t want to change. Nothing you read, 
or that I have seen or have been told about that case indicates the 
defendant was ever denied the right to get on the stand and explain 
how the statement ‘was secured. 

Just let me go back to that point 

Senator McCarrnuy. Not speaking of the witness, the defendant, but 
witness X, who was a witness against the defendant; and, the prose- 
cution attorney knows how the statement was obtained, he knows that 
the witness, for example, was promised, as you say, in your statement, 
that he can be promised, immunity from trial if he signs a statement, 
if he is more valuable as a witness—the defense—the prosecution 
knows, from an order put out, that his man was promised immunity 
if he signed a statement helpful to you in the prosecution of the wit- 
ness, and the defense attorney wants the court to know that. The de- 
fense attorney starts inquiry of the witness how the statements were 
obtained, what inducements were offered, and you understand now 
that Rosenfeld said that is not proper cross-examination. You under- 
stand that, don’t you? 

Major Fanon. Senator, I don’t want to be argumentative, because 
I want to give you a direct answer, if possible. I couldn’t answer that 
question without knowing the direct examination. He said it was 
without the scope of the direct. 

Senator McCarruy. I will tell you the— 

Major Fanton. Read it to me. 

Senator McCartuy. The direct didn’t go into that question in any 
way whatsoever. The direct examination of the witness did not go 
into the question of how the statement: was obtained, what induce- 
ments were offered, and—is that sufficient? - 

Major Fanton. Was this statement, I mean, I want to get it clear in 

“my mind—was this a-statement or was the witness on the stand? 

Senator McCarruy. I willread that again: 

Question. Kramm, isn’t it a fact that you, during the time you were in 
Schwabisch Hall, signed a statement for the prosecution, in question-and-answer 
form, consisting of approximately 20 pages? : ; 

The defense wants to know whether this man who. was testifying had 
previously signed a statement of 20 pages. From that, he.wants to 
find out what inducements were offered, and Rosenfeld says that can- 
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not be done, because it was not. gone into on direct examination, and 
I want to warn you again, I am asking you again, is it conceivable that 
you = get a fair trial in this case with that type of ruling by the 
court $ ; 

Major Fanon. It seems as though every time I have to ask a ques- 
tion, but I don’t understand the picture, and I want to get it clear. 

It was the statement that was being introduced, or was it Kramm’s 
testimony? I know there was reference in the questioning to the 
statement. I don’t know whether the statement was being introduced — 
in court or whether he was being asked that question for some other 
reason. 

Senator McCartuy. This is cross-examination, and from the ques- 
tion you know as much about it as I do, it asks whether or not he 
signed a statement. If the statement was before them, if he had 
signed the statement AG ; 

Major Fanon. And your point is that—— | | 

Senator McCarrtny. If it is being introduced. 

Major Fanon. This was a matter of testing his credibility ? 

Senator McCarruy. Certainly, certainly, certainly. 

Major Fawron. Well, that. is—— os 

Senator McCarruy. Get down to the simple question: Can you 
have a fair trial without the right to. test the credibility of the wit- 
ness? Do you think you can, or do you think you cannot? 

Major Fanron. You have to have the right to question the credibil- 
ity of the witness; there is no question about that. . 

Senator McCarruy. You say that Rosenfeld denied that right to 
them, and then they simply did not have a fair trial? 

eae Fanton. No, I wouldn’t say that. I would have to see the 
record. : 

Senator McCarruy. You say you have to have the right to test 
the credibility of the witness. I say, if you are denied it, can you 
get a fair trial? 

Major Fanrton. I think, if you are denied it, it. is inconceivable, 
if you had a lawyer sitting as a law member of the court, IT can’t 
imagine these rulings occurring one after another, I don’t know— 
J didn’t see the man on the stand, Mr. Kramm; didn’t see Mr. Strong, 
or observe his conduct in the court. It looks as though the court 
was being a little severe. I don’t know. Maybe the man was bemg 
a little obstreperous, I don’t know. I really can’t answer the question, 
Senator, with an answer that would be worth anything. 

Ican answer a general question 

Senator McCarruy. I think you are right on that. You cannot; 
but let me ask you, not because I think you are an expert in these 
matters, but because the Army had you in charge, you see, and in 
view of the fact that they apparently considered you competent in 
these matters, that is why I ask, not because you are considered an 
expert on this: but, if the trial record shows that Rosenfeld consistently, 
during the trial, denied the defense counsel the right to question the 
credibility of the witness, in other words go into the question of how 
the statement was obtained, what inducements he was offered, if the 
record shows that was done consistently, then would you say that 
those men did not have a fair trial? . 

Major Fanron. No, I wouldn’t say that. I would say this, that the 
ruling might be erronéous, don’t misunderstand me, I am not con- 
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doning a ruling that prevents anyone from testing a witness’ credi- 
bility, I say the man still had an opportunity to get on the stand when 
the statement was introduced. I have seen or heard nothing, and I 
heard Colonel Dwinell testify yesterday, and he said nothing about 
that point, maybe he can clear it up, but to my knowledge none of 
these people took the stand to explain how their statements were 
secured at the time they were introduced, and hey had that right and 
it was never denied them. 

Senator McCarruy. Is there anything more important in a criminal 
case or a lawsuit than the credibility of a witness? And, if he can 
impeach a witness and show he is lying, that is very important in a case. 

Major Fanton. Certainly. 

Senator McCartuy. There is nothing more important in a law- 
suit than the truthfulness of the witness you have on the stand. 

Major Fantron. That is very important. , 

Senator McCarruy. And is recognized by every-court, that you 
cannot even have the semblance of a fair trial unless on cross exami- 
nation you can thoroughly and completely test the credibitly of the 
witness, and you and I agree on that, do we not? 

Major Fanron. I certainly do. | _ 

Senator McCarruy. I ask you this question again: 

If the record shows, and we will put this in the record later—if the 
record shows that Rosenfeld consistently refused to allow the de- 
fendants to test the credibility of the witness, and that, you tell me, 
is the most important phase of any lawsuit; and if Rosenfeld says 
you can’t test the credibility fo the witness, is it conceivable that they 
could have had a fair trial? It isa simple question. 

Major Fanon. I don’t think it is. Te may seem so, but I would like 
to answer it this way—— 

Senator McCarrny. All right. 

Major Fanron. I would answer in the affirmative, if they were 
prevented from telling their story on the stand, if they were pre- 
vented under circumstances 

Senator McCartuy. By “they” 

Major Fawron. The accused, under circumstances 

Senator McCarruy. Talking about the witness. 

Major Fanton. Excuse me. 

Senator McCartuy. Talking about the witness, not the accused. 

The general rule, I don’t believe you understand this from the 
statement you made, you said you can put an accused on and show 
how statements were obtained and he would not be subject to any 
other questioning. You apparently are not aware of the fact that 
the general rule of all our courts is when a defendant is put on the 
stand on any one subject, then he is opened to cross examination on 
all subjects and in that respect Rosenfeld ruled, and that is one of his 
correct rulings, he notified the defense counsel in the record that if 
the defendant was put on the stand on any subject he could be cross- 
examined 'on all subjects, that is absolutely correct. 

Major Fanton. I agree. } 

Senator McCarruyr. So, you will understand 

Major Fawron. I would like to make a distinction. There is a 
distinction between him getting on the stand 

Senator MoCarruy. Yes! 
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Major Fanron. For general examination, and cross-examination ; 
and, getting on the stand to tell how the statement which is being 
introduced in evidence again, was secured or obtained. , 

Senator McCartuy. Let me interrupt 

Major Fanon. I understand that 

Senator McCarrny. Stop there. 

You say he can get on the stand, and he can tell how a statement 
used against him was obtained. Keep in mirid the defendant was 
down in what-you would call close confinement, maybe four or five 
floors from the witness whose statement was being obtained. 
Obviously, he couldn’t know anything about how it was obtained. 
You say the defendant can get on the stand and testify how the 
statement of his accuser was obtained, and I call attention to the 
fact that he was in close confinement, and had no way of being in 
contact with that witness, may never have seen him before as a matter 
of fact. The witness gets on the stand and gives a story. In this 
case, let’s say the defendant knows it isn’t true, such as this Belgian 
situation in the town Bullingen, then the defense counsel cannot put 
the defendant on the stand and say “Here is how that statement was 
obtained,” because he would be lying. The defense counsel wants to 
know.-how. it. was obtained. 

I ask you this: If the court says you can’t inquire as to how that 
statement was obtained, you can’t show that this witness was offered 
freedom from any prosecution, as your order says you were entitled 
to make him that offer, you can’t show that he was threatened, you 
can’t show why he made the statement, why he so testified. 

Now, I ask you under that set of circumstances can you conceivably 

_ get a fair trial, Major? It is a simple question? ; 

Major Fanron. It would be a simple question if your premise or 
facts leading up to it were correct. My information is to the con- 
trary. My information is that Kramm, or any other witness was 
never prevented or made unavailable, as far as the defense was con- 
cerned. They could put him on, if they wanted him, if they really 
thought some improper. 

Senator McCarruy. He is on. ; 

Major Fanton. I mean, as their own witness. This is a question, 
as I understand it, this ruling—I may be wrong, but I have talked this 
over with people because I listened to your examination, and I think 
it. very proper that you go into it completely—if this is just a tech- 
nical ruling with respect to whether or not the cross-examination is 
within the scope of the direct, as it appears to be, I would say that, 
without looking at the whole record, seeing what was done generally, 
vou cannot possibly conclude from that, that the men didn’t have 
a fair trial. I don’t think that is a fair conclusion. 

Senator McCartuy. Is the testing.of a witness’ credibility ever 
within the scope of direct? That can be within the scope of the direct 
examination. You say you don’t know whether it is within the scope 
of—— 

Major Fanron. I can’t quite agree with you on that. 

Senator McCarruy. You can’t quite? 

Major Fanton. No. If I considered it important, to tell how a 
witness in this case explains the circumstances regarding this state- 
ment, that is being referred to, and I think conceivably it might have 
been important, I don’t know, I wasn’t there, but let’s say it was im- 
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portant, I certainly could go into it on direct, to give my witness 
added credibility, to explain how he came to give this testimony 
against the accused. 

Senator McCarruy. Major, let’s start all over again. 

You say you can do it on direct. I am speaking of the prosecu- 
tion. Let’s say there is only one witness against this defendant. The 
defendant has never seen the witness before, so he can’t testify as to 
how the statement was obtained. Understand? 

I am going to call attention now to your T. X., so you will know 
what I have in mind, if I may: 

Where a prisoner being interrogated in a crime is implicated in that crime, 
it is permissible to tell him that he will be recommended as a witness, if such 
a statement to the prisoner will cause him to tell a full or more complete story 
so that he will be of more value to the case as a witness than as a defendant. 

In other words, your T. X. says you can tell a man who is being 
interrogated that if his statement, the statement he signs will be o 
more value in convicting other men than having him as a defendant, 
himself, then you can tell him that he won’t-be used as a defendant, he 
will be used as a witness, you see, and then this man-signs a state- 
ment, all right? 

Major Fanton. Let me 

Senator McCarruy. Let me finish. Let us assume that your inter- 
rogation staff has followed your T. X, and has instructed the wit- 
ness exactly what you tell them he can be instructed. If you want to 
refresh your memory, I will hand that to you. 

Major Fanton. I don’t need that. 

Senator McCartuy. Let’s assume the interrogation staff instructed. 
him exactly as you told them to, assume, with that in mind he does 
tell a story that your interrogation staff thinks will be more valuable, 
using him as a witness than as a defendant, you don’t put him on 
as a defendant but as a witness, he is the only witness against this de- 
fendant, the defendant has been down in close confinement, he has 
not seen the witness, does not know how the statement has been 
obtained, counsel has read your directive and, of course, doesn’t know 
either, because, we will assume if he could take the witness—he has 
been offered immunity if he so testifies, he wouldn’t very well back 
down, but the man is on the stand now, and this man’s testimony de- 
termines whether or not your defendant will live or die, whether he 
will be hung or not, he has been charged with some atrocious crime 
and I am defense counsel—I wasn’t there when: the witness’ statement 
-was gotten, and I say I want to examine this. man, to the president 
of the court. I say I want to find out what he was offered, find out 
how many times he was interrogated, I want to find out whether or 
not he was told, as your T. X. says he can be told, that he will be used 
‘as a witness if he is more valuable, and not used as a defendant. I 
want to get that information from this man, so the court can deter- 
mine whether or not this man is telling the truth, or merely telling 
a story that will get him out from under, in view of the promises. 

The court says: “No, McCarthy; you can’t question that witness 
because that was not gone into on direct examination.” 

’ Task you now, under what conceivable circumstances can that man, 
the defendant, get. a fair trial ? — 
' Major Fanron. I think he can get a fair trial if he is allowed to put 


that man—of course we are assuming: 
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Senator McCartuy. Put what man? 

Major Fanton. If I were defense counsel and a witness er | 
against my accused, this is just my opinion of the thing, of COMES i 
don't know what happened at this trial. 

Senator McCarruy. Go ahead. 

- Major Fanton. This is in a vacuum—if I were defense counsel and 
a witness testified against my client—— 

Senator McCarruy. Yes? 

Maj or Fawton. To the extent that it really involved him in a serious 
crime, and for any reason I was prevented by the judge, we will say, 
or the law member of the military court, from testing his credibility, 
whether the ruling was correct or not, let us assume it was incorrect 

Senator McCartuy. Yes? 

Major Fanon. Or, let’s assume it was correct, that would be better. 

Senator McCarry. You can’t assume that, we agreed that it was 
incorrect. 

Major Fawron. Then, let’s make no sasdmnplion, 

I would be certain to get that man on the stand, that witness, and 
find out just how, if there were any inducements involved. 

Senator McCartuy. Let’s assume you know some law. You mean 
you would put this man on the stand as your witness and the court 
will allow you to cross examine your own witness 

Major Fanton. Heisa hostile witness, Senator. Certainly I would 
be able to do it. 

Senator McCarruy. All right, then, in this case, to get the record 
straight, this man Kramm refused to testify for the defense, ‘and said 
“T won't go on the stand for the defense.” Under those circumstances, 
‘what do you do? 

Major Fanon. Under those circumstances I would appeal to the 
court. 

Senator McCarruy. What court? You appeal to the court, aid 
the court says what? “I won’t warn you again.’ 

You appeal to the court, or appeal to the court here, and the court 
says this: “This is not cross examination. It is the last time the court 
will notify you.” 

You have appealed to the court, and the court says don’t try -it 
again. Then, what do you do in the ease for the man being tried? 

Major Fanron. With respect to that particular ruling, I don’t know 
what was done when Kramm refused to testify. I don’t know what 
was done when he refused to testify—it may be in the record. 

Senator McCarruy. I am asking you, you say you would appeal to 
the court. I say the defense attorney appealed, it is on the record, page 
‘216, and Colonel Rosenfeld says: 


This is not cross examination. It is the last time the court will notify you. 


Defense consel then gave it up. 

I wonder if you would have been more competent than that defense 
counsel and in some mysterious way could have convinced the 
court—— 

Senator Barywin. At that point, may I ask a question? I have 
come in here recenty, and have to pick up the thread of the examina- 
tion. 

Does this discussion now pertain to any sihaavit or confession or 
anything in which the witness was involved ? 
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'’ Senator Hunt. Not that I know of, Senator. I assumed that the 
‘line of questioning that would be directed at Major Fanton would be 
‘as to what part he played, if any, in these cruelties, supposedly, that 
were enacted against these prisoners. So far, we have not gotten 
‘around to that this morning. We have just more or less so far dis- 
cussed the technicalities of procedure. 

Senator Batpwrin. I wonder if we are not going to prolong this 
‘thing to unnecessary lengths, and I don’t want to see the Senator from 
Wisconsin prevented in any way from asking any questions that he 
might feel would be helpful to the committee, but I don’t understand 
that this witness was present at the trial of the case. 

Senator McCarry. I will tell the Senator this, for his benefit, 
he wasn’t present during the examination: 

We have had a number of unusual developments all having to do 
with the Malmedy case. This man is a lawyer, gave his background, 
and the Army had enough confidence in him to put him in charge of 
‘the interrogation and prepare the case for trial, in effect. 

To show what this witness’ attitude is, between right and wrong, we 
had part of the record here this morning read, to the effect that a 
statement—a witness got on the stand and testified that he saw a 
German soldier stand 2 feet from the woman and shoot her through 
the forehead and kill her. The man was convicted—— 

Senator Bazpwin. Let me ask a question there—— 

Senator McCarruy. Let me finish. 

Senator Batpwin. Was this confession one taken by the witness? 

Senator McCarruy. I am telling you why I think this is proper. 
-This witness, who is a major, not a corporal, the Judge Advocate Gen- 
eral’s officer in charge of this work, was questioned m regard to this 
case of the Belgian town in which the witness got on the stand and said 
‘he saw the man shoot her through the forehead and she dropped dead. 
That was a statement taken by Lieutenant Perl, one of the interroga- 
tion staff, hired, and we will go into that later. The mayor of the 
town signed an affidavit that no woman had died from unnatural 
causes during that period of time except Mrs. Jonsten. The registrar 
testified to the same thing. It is.a little cross roads town, you under- 
stand, where everybody knew each other’s name. The husband of the 
woman, the one woman that died from unnatural causes during that 
time, signed: am affidavit saying no German soldier had shot her, that 
they didn’t observe any bullet wound in her, but that she was running 
from the combat zone and was killed, and her injuries indicated that 
she had died from the bursting of a grenade. 

The major tells us, in view of that, that he believes the confession 
was properly obtained, it was a proper confession, a proper thing to 
introduce in evidence, and I am trying to find out how much law this 
man knows, in view of the fact that the Army considered him an 
expert. I wanted to find out whether or not he thinks the trials 
were properly conducted. I think it would be very,.very improper, 
if we were to take one of the principal men the Army relied on to 
prepare the prosecution and make sure the men were convicted—if 
anyone was to limit my cross-examination so that I can’t find out in 
my examination, just exactly what these men who were in charge 
knew, what they thought the rights of the defendant were, what they 
thought was proper.and improper in court; what they thought was 
right, in the way of interrogation. 
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The witness testified, for example, that in certain circumstances he 
did not. feel himself bound by the rules of the Geneva Convention. 
I am going into that further, and find out why. This has nothing 
to do with the particular case of kicking aman in the groin, but I 
think it is part of the entire picture and unless the chairman rules 
that I cannot freely examine the man, I frankly would no. longer sit 
on this committee. I think it would be completely improper.and with- 
out any justification whatsoever. You have a man, allegedly an in- 
telligent witness. - He isa lawyer. He should know more about that 
situation over there than we do and with the permission of the Chair, 
I am intending to examine him at great length. I may have to be 
repetitious. It is difficult to get an answer from a witness, not because 
he doesn’t want to answer, he makes lengthy answers, and-he is justi- 
fied in so doing. He is painstaking in his answers, and it takes a long 
time to get down to the information. I may bore the audience, or the 
press, and the people in the room, but unless the Chair rules that I 
cannot do it, I intend to continue examining this witness until I think 
I have extracted every grain of truth from-him that can be extracted. 
I am not intimating that he is lying at all. He was not in position to 
observe much of this, but his judgment, or his thoughts as to what is 
right and wrong, to me is awfully important. 

Let me ask, don’t you substantially 

Major Fanton. I agree with you, Senator, as far as the testing is 
concerned, i: 

ener McCarruy. I am glad to know we agree on some of these 
things. 

Senator Batpwin. Let me see what we are trying to find out from the 
witness here. 

You see, I just came in recently, and want to pick up the threads. 

As I understand it, you want to examine this witness to get his 
opinion as to the manner in which the-trial was condueted. 

Senator Mc.“arruy. I may ask him that if he develops enough 
information on it. As of this time, he wasn’t present. He might 
‘know, he:may be in position to‘give us that. This time I have been 
asking whether certain things that were doné at the trial, and are a 
-part of the record, were right or wrong. 

I think this is very, very important in view of the fact that this 
is being taken from the affidavit which the witness so thoroughly con- 
‘demned the other day, as being so full of falsehoods. I want to find 
out just what falsehoods he refers to. ; 

As I say, I notice—this may be boring, before I get through, but 
‘itis the only way I can get information, to go into detail—but T think 
this gentleman, and I use that phrase advisedly, is one of the most 
important witnesses we have had or will have in this case. 

Major, may I ask you this: I have your S. O. P. No. 4 — 

- Major Fawton. That is correct. 

Senator McCartuy. And in it, you say “any ruse or deception may 
be used in the course of. the interrogation, but threats, duress in any 
form, physical violence, or promises of inimunity or mitigation of 
punishment should be scrupulously avoided.” 

I call your attention to this, you say “or promises of immunity or 
mitigation of punishment, should be scrupulously avoided.” 

In the next paragraph you say it is permissible to tell him, referring 
to one of the defendants, one of the suspects, one of the men you 
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suspected of being a criminal—it is permissible to tell him he will be 
recommended as a witness if such statement is Such that it will cause 
the prisoner to tell a full or more complete story, so that he will be 
of more value to the case as a witness than as a defendant. 

See if I understand this correctly: Your order to your team, as I 
understand it, is you can tell John Jones, whom you have screened out 
and who you think is a war criminal—your interrogation staff can 
say to him, “Jones, if your statement will be such that you will be 
of more value to us as a witness than. asa defendant in this case, and 
if you will sign such a statement, then we will use you as a witness 
rather than a defendant.” “ 

' Is that a correct understanding ? 

Major Fanron. No; it is not. 

’ Senator McCartuy. Will you explain? 

Major Fanron. I would like to clear it up. It will require—— 

Senator Batpwin. Tell me what he is reading from. 

Senator McCartuy. Reading from the 8S. O. P. No. 4, the order 
prepared by Fanton and posted, I understand, at Schwabisch Hall. 

Am I correct? This was posted at Schwabisch Hall? 

Major Fanron. It was in the file, it wasn’t on the bulletin board. 

Senator McCartuy. These were instructions, anyway. 

Major Fanton. They were instructions. 

Senator McCartuy. That you gave to your staff? 

Major Fanton. Yes. : 

Senator McCarray. And there is no question but what this S. O. P. 
No. 4— 

Major Fanron. What you read was a correct quotation from the 
S. O. P., except 

Senator McCarruy. There is no question but what it was brought 
to the attention of all the interrogators ? 

Major Fanton. It was discussed, paragraph by paragraph, as I said 
in the statement. a , 

I do want to explain, because it needs explanation, I am sure. 

The Senator did not go far enough in reading from the 8, O. P. 
You will notice, in every case, that clearance was required from me 
before a witness was ever told 

Senator McCarrny. Clearance was to be required from the com- 
manding officer ? , ; 

Major Fanwron. From me, personally, or whoever was the com- 
manding officer. 

Senator McCarrny. In other words, before-John Jones, one of the 
men you suspected of being a war criminal, before he could be promised 
immunity because of a statement he was 

Major Fanton. No. 

- Senator McCarrny. They had to say, “Major Fanton, is it all right 
to make this promise ?” Mi , 

Majov Fanron. No; I want to explain. You ave probably right, in 
away. There is nothing on the face of the S. O. P. that would explain 
it; that is, of course, we had to construe the thing consistently that it 
was only to be used when a man had given a statement so that we could 
get him to tell more details. We had examples of that. We had the 
so-called Tales of Hoffman that was talked about so much yesterday. 
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After those men, Hoffman and three or four. others had given their. 
confessions, after they had told their. story, we knew most of the 
details and they went into greater detail with respect to the incident. 
They were questioned over a long period of time, brought together in 
a room. to go over these things and refresh each other’s recollection 
just as any of us would, if. we were in a similar situation, to get a 
detailed account. os 

Sprenger has given us just as long an account. I don’t have Jakel’s . 
here, or several others that were given. The facts are similar in many, 
but each individual was encouraged to give his own recollection. That: 
is the proper explanation of that paragraph. rao 

I know it sounds inconsistent when you read it. 

Senator McCartuy. Don’t you have the explanation—— 

Major Fanron. He was allowed to be a state’s. witness, if he was an 
intelligent witness. 

Now, this Sprenger was amazingly intelligent. 

Senator McCartrny. Sprenger was amazingly intelligent? 

Major Fanton. He was. 2: 

Senator McCarruy. Your order says that he can be told he will be 
used as a witness rather than a defendant. 

Major Fanton. That was permitted. I don’t—— 

Senator McCartuy. Permitted ? 

Major Fanron. I may say this, Senator: That prior to my leaving, 
that was not told to a single witness, that I can recall. 

Senator McCarruy. Now, you say it was told to Sprenger. 

Major Fanron. I don’t say it was.: I don’t know. I know he became 
a cooperative witness. I don’t think any such representation was 
* made to him. 

Senator McCarruy. He became a cooperative witness? 

Major Fanron. That is correct. — : 

Senator McCarruy. And you know your staff had the right to 
tell him, if he would be a cooperative witness, then he would not be a 
defendant, he would be a witness. 

Major Fanton. They didn’t have this right unless they cleared it 
with me. ; 

: pene McCarrny. If they cleared it with you, they had that 
right ¢ ; ; : 
Major Fanton. That is correct. — 
Senator McCartuy. And you say they never cleared anything like 
that with you? 
Major Fanton. No. 
Senator McCarriy. You started to tell me under what conditions 
you would clear him. You said this man, what is the name 
Major Fanron. Sprenger. — 
Senator McCarruy. Yes. |. 
Major Fawron. I said I was giving him as an example of a co- 
operative witness who had a retentive mind, and might have been 
used; we didn’t know it at the time we were interrogating Hoffman 
and others who were going to be used as witnesses, the staff was in- 
structed specifically—oh, [remember them, because I know this thing 
was turning over in my mind, and originally I had the notion that we 
would maybe only try the officers responsible for. those orders, ‘and 
the thinking had not jelled so I didn’t really know who would be used. 
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Senator McCarruy. When you put it down in writing it had jelled 
quite a bit, had it not? 

Major Fanrton. Yes. 

Senator McCarruy. .When you put in in writing you say: 


It is permissible to tell him that he will be recommended as a witness— 
Tam calling your attention to that, and— 


If such a statement to the prisoner will cause him to tell a full.or more complete 
story so that he will be of more value to the case as a witness than as a defendant. 


‘Major Fanron. That is right. 

Senator McCarruy. In other words, the purpose of telling him this, 
that he would not be a defendant but that he would be used as a 
witness was to get him to give a story that would be of value to you in 
the prosecution; is that right ? 

Major Fanron. That is right, within limits. 

Let me define the limits. 

Senator McCartuy. All right. 

Major Fanon. We, of course, as I have said repeatedly, and I will 
make that point even stronger a little later on—we were not interested 
in hanging any innocent men, never have been, and would not want. 
anything like that to happen, or.to be on our conscience. I don’t know 
of any—— 

Senator McCartuy. I thought you were trying to convict only the 

guilty. ; 
. Major Fanton. We were as careful as we could conceive it to be 
possible, to test the credibility of all the people giving statements. 
This is analogous to our use of the witnesses in criminal proceedings. 
here in the States, as State’s witnesses. Frankly, I was a little uncer- 
tain about it, and I will be absolutely honest, I was a little uncertain 
about it as far as this particular proceeding was concerned, and I 
never gave any clearance, never gave anybody the authority to make 
such representations. I am certain that they never did, because I 
discussed that thing. I remember perfectly Lieutenant Per] telling: 
me repeatedly that he never made any promises of immunity, and 
might I say, Senator, because I think you are going off on a tangent 
prompted by my statement, that really had no bearing on your line 
of questioning, sir, I will discuss that, but what it does have a bearing 
on is techniques—— 

Senator McCartuy. Let me decide what has a bearing and what: 
does not. 

Major Fanron. Certainly. 

Senator McCarruy. I think it has a very important bearing, if you. 
have an order that says in one paragraph never promise immunity, 
and in the next, you say what you can tell a man is he will have im- 
munity if he will be a witness. 

Let’s assume first—let me ask you this: Do you know whether or 
- not the witness in this Belgian case:that said he saw a soldier shoot 
_ a woman in the forehead standing two meters away, and saw her drop: 
dead—do you know whether he had been promised this sort of im- 
munity if he would be cooperative and sign that sort of a statement? 

Major Fanon. I don’t know. That was the case of Max Rieder, 
the one you are talking about? Plage 

Senator McCarruy. Yes. — 
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Let me say again, I am the defense attorney- 

Major Fanron. I would Jike to make this point, because it is impor- 
tant: This was his own confession, and there was no corroboration. 

Senator McCarruy. Let me get this question in, will you? Let’s 
assume that one of the defense staff, assume that I know or knew of 
this order that says that you can offer prisoners immunity if their 
statement will convict some of the codefendants. That is in effect 
what you say, and a man gets on the stand, and I know, and he knows 
that he is not going to be ‘tried asa defendant. I know originally he 
was one of the men you suspected of being a war criminal, and brought 
him over there and during the course of the inter rogation you decide 
personally to grant him immunity without going to court, even though 
you were convinced that he was a war criminal, you grant him im- 
munity and he gives a statement that will convict the man I am. 
defending. 

Again, going back to this question, the one that Senator. Baldwin 
said we should not go into, do you think when the court rules that I 
cannot inquire from that ‘defendant whether he was promised this 
immunity or not, then why he has testified as he had, whether he is 
doing that to clear himself in view of the fact that he was one of the 
alleged war criminals, I can’t ask him those questions, do you think 
that I can possibly have any way of knowing that my man gets-a fair 
trial ? 

Major Fanron. I will answer your question. I think the way you 
want it answered, too. J don’t mean to imply that I am being a co- 
operative witness, 

Senator McCarry. I know, you mean as to form of answer. 

Major Fanon. I mean in the form I think you want it. 

In that. case that you gave, if I could not go into this man’s credibil- 
ity, I would certainly think that was a reversible error. 

Senator McCartruy. Now, let me ask you a question I have asked 
you several times before: Then if the record does show, the full record, 
does show that the law member consistently refused to allow the de- 
fense counsel to go into the question of credibility of witnesses, because 
it was not gone into on direct examination, then will you agree with 
me that at least in all those cases ifthe law member so ruled, the de- 
fendants did not have a fair trial? | 

Major Fanron. I want to answer it the way I did before, because 
.that is the correct answer in my opinion. 

You mentioned the basis of the law member’s ruling, that he could 
not go into,the question because it was not covered on direct ? 

Senator McCarruy. Yes. 

Major Fanton. He may have erred in that ruling, I won’t argue 
that point, because I think there is a possibility. 

Senator McCarruy. A minute ago you and I agreed, I thought, 
wholeheartedly that any denial of the right to go into the question of 
ervedibility was an error; and, just a minute ago you said in that case 
I gave you, it would be reversible error. By “reversible” you mean 
the conviction would be set aside? 

Major Fanron. Correct. 

Senator McCarruy. So you and J agree that that is reversible error, 
is that right? 

Major Fanronx. No, I don’t. 
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Senator Hunr. May I say, in 5 minutes the hearing will recess 
until 1:45. . 

Senator McCarruy. May I ask you to do this: Give that question 
some thought over the noon hour, and give me an answer. 

Major Fanron. I have the answer now. 

Sentor McCarruy. All right, go ahead. 

Major Fanron. I think it is a good one. 

Senator McCarruy. Good. 

Major Fanon. The answer is this: That that error would be error, 
assuming it is error without question—but now if the man is pre- 
vented, or if the defense is prevented from testing that witness’ credi- 
bility in any other way, really prevented, I would say it constituted 
reversable error; but on the other hand, if he has the right and is not 
denied the opportunity to put a hostile witness on the stand and cross- 
examine, it can be done, I have done it myself, I say he has had a fair 
trial, had an opportunity and there must be some reason why he didn’t 
want to do it. I understand, here, to go a little further, because I 
think it is important and I may be anticipating a quetsion, I don’t want 
to, but I think it is important to clear it up—you told me before that 
Kramm didn’t refuse — 

Senator McCartuy. He did refuse. 

Major Fanon. I don’t know what was done about that type situa- 
tion. 

Senator McCarruy. Let me ask the defense attorney. Is it not 
correct, Colonel, that this man refused to take the stand? 

Colonel Dwinetu. He did. I interrogated him and asked him to be 
a defense witness and he refused to give any statement. He said he 
would only state his name if I put him on the stand. 

Senator McCarruy. Do you know why he refused, Colonel? Why 
he refused to take the stand ? 

Colonel Dwivetz. I can only tell you what he told me. He said, “I 
have been instructed not to testify for the defense,” and that is all I 
know about it. 

Senator McCarruy. Do you know that this fellow Kramm was 
originally one of the men who had been carefully screened, as the major 
told me they were, so carefully screened, and brought over as suspected 
war criminals, and then he was released as a defendant and used as a 
witness ? 

Colonel Dwinett. We know that. 

Senator McOarruy. And at the time you saw him you were aware 
of the major’s order that said: 

It is permissible to tell him— 
the witness— 


that he will be recommended as a witness, if such statement to the prisoner will 
cause him to tell a full or more complete story so that he will be of more value 
to the case as a witness than as a defendant_ 

Colonel Dwinety. I was aware of that, not because I had seen that 
S.O. P. In fact, I had not. I had been told of that fact a number 
of times by the witnesses being interrogated. 

Senator Hunt. The hour of 12:06 having arrived, the committee 
stands recessed until 1: 45 this afternoon. 

(Whereupon, at 12:06 o’clock p. m., the committee stood in recess 
unti] 1:45 o’clock p. m., of the same day.) 
91765—49 ——33 
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AFTERNOON SESSION 


(The committee reconvened at 1:45 p. m., upon the expiration of the 
recess. ) 

Senator Batpwin ( presiding). The committee will come to order. 

May I say for the benefit of the record that I am in a rather anom- 
alous position. Senator Hunt, who has been acting as chairman in 
my place while Major Fanton was on the stand, is engaged on the floor . 
this afternoon because he expects momentarily a bill involving his 
subcommittee will came up. He is expected to be there to handle it. 

Senator Kefauver, the other member of the committee, is busy, en- 

gaged on another important subcommittee, and here I am. If you 

have any objection to my acting as chairman I will have to recess this 
meeting. 

Senator McCarriy. I have absolutely no objection, not even the 
shadow of an objection. 


TESTIMONY OF MAJ. DWIGHT F. FANTON—Resumed 


Senator McCarrny. Major, going back to your S. O. P. No..4, in 
connection with that can you tell: me whether this man Kramm—the 
one we were referring to this foremoon—was he not given immunity 
1f he would testify in “this case? 

Major Fanon. I.cannot answer that, Senator, because I really do 
not know. He was not, as I said before. We had not taken the step 
because frankly, I had not made: up my mind about it myself. Later 
on I understand there was some discussion as to whether or not we 
would use people who could be accused as witnesses. 

To my knowledge he was not set aside—he was not implicated in 
any of the crimes—he was not set aside, at the time I left, as a prose- 
cution witness. 

Senator McCarruy. 3k other words, you had not set him aside. 
ener you left he was still one of the defendants in the war crimes 
cases ! 

Major Fanron. He was still a suspect. 

Senator McCarruy. Let me ask you this: t assume that you and I 
both agree that anyone who was in any way implicated with the murder 

of unarmed prisoners of war should, of course, be punished; is that 
right ? 

Major Fanron. That is correct. 

Senator McCartuy. I assume we both agree that only the court it- 
self could determine what peeve they should get, with, of course, 

the usual review ? 
- Major Fanton. That is corr rect. 

Senator McCartruy. I assume we would both agree that it should 
not be the function of any officer, any investigator, and anyone other 
than the court to determine whether or not guilty men should go free. 

Major Fanron. Whether or not guilty men should go free? 

Senator McCarruy. Yes. Men guilty in taking any part in the 
shooting of unarmed persons. | 

Maj oF Fanton. Assuming they were guilty, regardless of the court’s 
action ? 

Senator McCarray. Yes; assuming they were, guilty. In other 
words, you do not feel that any man who was guilty of any of these 
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crimes should be allowed to go free because of some decision made by 
some member of the prosecution staff ? 
Major Fanton. That is correct. ; : 
Senator McCarruy. In view of that, I cannot reconcile that with 
paragraph (b) of your S.O, P.4. You say— 
Where a prisoner is being interrogated in a crime is implicated in that crime— 
in other words, referring to a man implicated in the crime— 


it is permissible to tell him that he will be recommended as a witness if such 
statement to the prisoner shall cause him to tell a full or more complete story, 
so that he will be of more value to the case as a witness than as a defendant. 

In other words, you say: here that if a man is implicated in the crime, 
if he has taken a part in shooting these American boys, that neverthe- 
less he can be promised, told, that if he will sign a statement that you 
consider valuable enough in getting convictions of his codefendants, 
that then you can promise himimmunty. Iam wondering whether you 
think that was not going far beyond your power. 

As I understand the set-up you were not to decide which of these men,. 
as you say were implicated; in other words, guilty, which of them 
should go free. Your order says that we can decide which ones will 
go free, and we will base that not upon their degree of guilt, but we 
will base that upon the value of the statement which they will give us 
in regard to their codefendants. 

Major Fanron. Senator, I would like to answer your question this 
way: AsI stated before, we wanted to be absolutely sure that the people 
we were trying were implicated in this thing, that they were the people 
who were guilty. We were faced with a difficult problem, admittedly, 
in determining that. 

Senator McCarruy. No doubt about that. . 

Major Fanron. I weighed this thing very carefully. Maybe I 
erred. That is not for me to judge; that is for the committee to judge. 
You want my opinion on it. When I say “implicated,” I mean he 
might have been there, we do not know just what his connection was, 
but he was implicated in some way. 

Senator McCartuy. In other words, he was guilty to some extent. 

Major Fanron. Yes; to some degree of guilt. I want to emphasize 
the fact that we were very careful, and I tried to control this thing as 
carefully as I could. J issued this order that whenever such repre- 
sentations were made to a subject being interrogated, the matter would 
have to be cleared with me. 

We stayed away from it, frankly, because we had not reached that 
stage of the investigation where we were deciding or reaching a deci- 
sion that would determine who were eventually going to be tried, and 
who were eventually, for insufficiency of evidence or other reasons, not 
going to be tried. : 

_ Jam being long in my answer, and I am sorry, but I think it is impor- 
tant to get the answer full and complete. 

That being the case, and in view of the fact that we were anxious to 
be sure that we were trying the proper people, if a man would give us 
a full story, if he were an intelligent witness, a man who had knowl- 
edge of these matters, and a good witness, a competent witness, I felt 
that it would be better to use him as a witness rather than as an accused, 

Senator McCartuy. In other words, you felt that you did have a 
power to decide that certain of those who were guilty—you say impli- 


510 MALMEDY MASSACRE INVESTIGATION 


cated, meaning guilty—certain of the guilty men would be promised 
immunity, in other words, would be told that “You will not be tried 
for your crime if you will sign a statement that is helpful enough in 
convicting the other codefendants,” or call them what you will? 

Major Fanton. No, Senator; that is not correct. It was not a mat- 
ter of signing a statement. It was a mattér of being a witness on the 
witness stand. J was as careful as I knew how to be to make sure in 
my own mind at least, that there were no promises of immunity made 
which would stimulate a false story. 

Senator McCarty. You say: 
It is permissible to tell him that he will be recommended as a witness if such 
statement— ; : | 
in other words, such statement to him that he will be recommended as 
a witness— 


if such statement to the prisoner— 

listen to this, your own order-—— 

if such statement to the prisoner will cause him— 
will cause him— 


to tell a full or more complete story so that he will be of more value to the case 
as a witness than as a defendant ; 

You just told me you did not want to stimulate him to tell a more 
detailed story or false story. But you say here “If it will cause him 
to tell it.” I do not know the difference between stimulate and cause. 

Major Fanron. You ought to read the whole thing. “A full or 
more complete story so that he will be more valuable.” By that I 
mean, this was a familiar technique, as I understand it, in intelligence 
matters, and it worked well in our case. 

Senator McCarruy. I assume it would work very well. 

Major Fanton. If a witness had told his story, and told a truthful 
story, we felt that we should treat him as decently as we could, re- 
gardless of whether he was going to be an accused, a defendant, or a 
witness in the case. He was given tobacco rations 

Senator McCartuy. Let us forget about the tobacco. 

Major Fawron. I think it has a bearing on it, that is the only 
reason I mention it. Not with the idea of stimulating any false story. 

Senator McCarruy. It is correct, is it not, that you took the posi- 
tion that you did have the power, without consulting the court, to 
promise immunity to guilty men if they would tell a story that was 
helpful enough in convicting some of the other defendants? 

Major Fanon. No, that is not correct. 

Senator McCarruy. You say that is not correct. 

Major Fanon. No, sir. It was not up to me to judge whether a 
man was guilty or innocent. He could be implicated, but it is up to 
the court to say whether he is guilty or not. 

I agree with you, and I see what you are driving at. I am just try- 
ing to explain why this order was issued. It was never actually 
entorced. 

Senator McCarruy. Wait asecond. You say it was up to the court 
to determine whether or not he would be tried? 

Major Fanton. No, sir. Whether he was guilty. 

. Senator McCarruy. If you promised him immunity, did you feel 


that you could promise him immunity without consulting the court 


Hee es 2 oe 
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then? This says nothing about clearing with the court. You said you 
can promise him immunity if you will clear with your commanding 
officer. The court was not constituted at that time, as I understand 
it, so you could not conceivably clear it with the court. 

Major Fanron. Maybe that is the reason I never exercised the 
authority. I had some doubts about it myself. I will tell you hon- 
estly I did have some doubts about it. We were up against a very 
difficult problem. That authority I had was never exercised by me. 

Senator McCarruy. Mr. Flanagan, do you have a question to ask? 

Is it O. K., Mr. Chairman? — 

Senator Batpwry. Surely. 

Mr. Franacan. Assuming a hypothetical case so we could find out 
how this system would have operated : If a defendant was present and 
took part in the shooting of one American soldier, that this same 
defendant observed the mass massacre of the crossroads and could” 
give complete and total descriptions of what went on, and make a very 
good witness for you; under your orders in that case, would you have 
the power to say to that defendant “We will use you as a witness in the 
crossroads incident, if you can give us very valuable information, and 
will not try you for the crime for which you are implicated?” 

Major Fanron. I would say no, I would not have had that power, 
and I do not believe I would have exercised it in that manner. It is 
difficult to answer a hypothetical question of that nature intelligently. 
Whether he shot one American, assuming that was proved, to my sat- 
isfaction, corroborated, because all these things were corroborated, 
the way we developed the story, we had corroboration, we had to have 
corroboration on every fact. 

Mr. Fuanacan. On that subject, I do not know whether you investi- 
gated the case or not, but just so the record will be straight, let us 
go back to the case of Max Rieder. There was no corroboration what- 
ever. 

Major Fanron. That is correct. 

Mr. Fianacan. So every man was not convicted on corroboration. 

Major Fanron. I am not certain, as I pointed out to Senator Mc- 
Carthy 

Mr. Franacan. Just a minute. 

Major Fanron. I am answering your question. As I pointed out 
to Senator McCarthy this morning, there was more than just one 
shooting involved as far as Max Rieder was involved. 

Mr. Fuanacan. True. -But for the murder of this woman there was 
no corroboration. 

Major Fanton. That is right. 

Mr. Fuanacan, And that was one of the things with which he was 
charged. 

Major Fanron. That is right. .. 

Mr. Firanacan. So your statement that-every act was corroborated 
is not a completely true statement. 

Major Fanron. Wait a minute.’ I was just going as far as my 
knowledge permits me to go. When we were developing the case 
we were careful about corroboration. If he was charged with this 
crime and was tried for it, without corroboration, in my opinion it 
might be a mistake. 

Senator McCartruy. In other words, you do think that was a mis- 
take then, trying this fellow without corroboration ? 
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Major Fanton. I think it might very well be. I would not want 
to venture an opinion without studying the thing carefully. 

Senator McCarruy. Going back to one thing we covered this fore- 
noon: We have this case in which a witness confessed, under the exam- 
ination of Perl, that he went into this house, stook back two meters, 
put up his rifle, and shot the woman through the forehead. 

Senator BaLpwin. What case? 

Senator McCartuy. Max Rieder. It is on page 177. 

She fell dead, and that was the major part of his confession. It — 
was subsequently found the mayor of this Belgian town, not a Bel- 
gian, then swore to a statement, also the registrar of the community— 
it was not a town, just a little crossroads—in the community of Bol- 
ligen, that there was only one person who died from natural causes, 
and that was Mrs. Anton Johnson. Her husband, under oath, swore 
she was not shot by any German soldier but was killed while running 
away from combat, there were no bullet wonds, she was killed from the 
explosion of a hand grenade or shell, whatever it was. 

You testified this morning that in spite of that fact, in spite of the 
fact of all the evidence of disinterested witnesses in the crossroads to 
the effect that this woman was not shot by a German soldier, you say 
you still think that confession was a true confession ? 

Major Fawron. I think so, Senator, because I am not at all con- 
vinced that we have the right woman. 

Let me state this, and I will say also maybe I should not have volun- 
teered to answer the question this morning: Colonel Ellis and I, dur- 
ing the recess, discussed this. He said it was established that ‘there 
were refugees going through here at the time, and it could very well 
have been someone who was an entire str: anger to the town. 

Senator McCarriy. Do you know the size of the town? 

Major Fanron. No, sir. 

Senator McCarruy. Then how can you say that you think the con- 
cat is true if you do not know whether 10 or 20 people live in that 
town ¢ 

Major Fanron. I am basing that on my knowledge of how these 
confessions were obtained. 

Senator McCarruy. You think in view of the fact that the mayor 
of this Belgian town, the registrar, people with no reason at all to 
feel kindly toward the Ger mans, made this statement, and the husband 
of the woman who was killed, "do you feel that this man should be 
found guilty and punished for that crime without the prosecution 
staff making a further check? Do you think it should drop there and 
say, “Well, because Major Fanton thinks the confession is true, we will 
let him go ‘and let him serve life”? What do you think? 

Major Fanron. If that were the only thing he were charged with, 
the only crime, and we had his confession, ancorroborated, and we 
were satisfied—let us not go into this issue of the identity of the woman, 
there is some evidence for the defense on that—I think further inves- 
tigation should have been made. But that is not the only crime with 
which this man has been charged, and his sentence has been com- 
muted to 15 years. 

Senator McCarrry. Now let us say you can go to the town and 
convince yourself that the mayor of the town is lying, 

. Major Fanrow. I do not say that he is lying for a moment. 
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Senator McCarruy. Convince yourself that the registrar is neither 
lying nor mistaken, convince yourself that the husband of the woman 
killed is neither lying nor mistaken. In other words, you go there 
and convince yourself, as apparently everybody except you were con- 
vinced, that there was no German woman shot by a, soldier in that 
town. 

Suppose you do that—and that should not be too difficult for this 
committee, I do not know if we can convince you but it convinces the 
committee, there are people still living in that town—then you, of 
course, know that his confession, that part of it, is untrue, that part 
in which he said “I shot a woman, I killed her, a defenseless woman.” 

Major Fanron. You mean if it could be established definitely—— 

Senator McCarruy. If you can establish to your satisfaction the 
things that all the rest of us cannot help but be convinced of. In other 
words, convince yourself that the mayor and everyone else is right, that 
the woman was not killed. 

Major Fanon. No, sir; I cannot agree with you. JI am sorry. 

Senator McCarruy. Let us say that you can convince yourself that 
the affidavits of the mayor, the registrar, and the husband are correct, 
that no other woman was killed in that town except Mrs. Anton John- 
son, that no other woman was killed during that month, that is their 
affidavit. Assuming that you can convince yourself that is true. And 
also that this woman was not shot, that the husband is correct. 

he you would say that that part of his confession was false; 

right ¢ 

Major Fanron. If you are assuming everything like that; yes. If 
you are assuming it is clearly proved there was no woman shot in the 
town, and he confesses to having shot the woman in the town, that is 
a question that does not need an answer. 

Senator McCarruy. So you would say that part of his confession 
was false? 

Major Fanron. Under your facts; yes. 

Senator McCarruy. If that is proven, that that part of his con- 
fession is false, it is proven that Perl got that part of his confession 
falsely, could you give any of the balance of his confession any cre- 
dence, the balance on which you say he was convicted? Do you follow 
me, Major? 

Major Fanton. I follow you. 

Senator McCarruy. If he falsely confesses shooting a woman in this 
town in Belgium, and in the same confession says he shot other people 
20 or 80 miles away, will not you and I, as logical men, assume that 
all of the confession must be thrown out if it is all gotten by this 
same man Perl? ; 

Major Fanron. I would say “Yes,” Senator, to the question you pose 
to me, of course. No question about it. 

Senator McCartuy. This man Kramm, he was the adjutant to 

- Peiper ? 2 oe : 

Major Fanon. Yes, sir. ; 

Senator McCarruy. He was Peiper’s adjutant? 

Major Fanron. I believe so. 

Senator McCarruy. He was promised immunity, he was given im- 
munity, I am telling vou that now. He was Peiper’s adjutant all dur- 
ing this campaign. He was given immunity. 
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Senator Batpwin. May I interrupt, Senator. Does that appear of 
record? I would be interested to know that. 

Senator McCarruy. Mr. Flanagan said it does. Is that right? 
Was Kramm tried ? 

Colonel Exxis: He was not tried and was not given immunity. 

Senator McCarruy. He was given immunity. He was not tried? 

Colonel Exais. No, sir. 

Senator McCarruy. You did not promise immunity but you gave 
him immunity ? 

Colonel Ext1s. We had no reason to give him immunity because we 
could not connect him with any crimes. 

Senator McCarruy. Was he not Peiper’s adjutant ? 

Colonel Exiis. No. Dwinell was Peiper’s adjutant. I believe 
Kramm was the adjutant of one of the battalions. 

Senator McCartuy. Working under Peiper? 

Colonel Exxis. One of the regimental battalions. 

Senator McCarruy. He was originally listed as a suspect?’ 

Colonel Ex11s. Absolutely. : 

Senator McCartuy. When you decided to use him as a witness 
you removed him from the suspect list? 

Colonel Ex1is. No, sir. We were not able to establish him as hav- 
ing committed any offense, so we removed him from the suspect list. 

Senator McCarray. Do you know, Colonel, that the prosecution 
staff called him in to talk to him and he said he had instructions from 
you to under no circumstances talk to the defendants, and that he had 
the assurance that he was not going to be tried if he would be the 
prosecution’s witness ? 

Colonel Exxis. I knew that allegation had been made. 

. Senator McCarray. You know that has been made? 

Colonel Exzis. Yes, sir. 

Senator McCartuy. And you know he has told the defense staff that 
he received a promise of immunity ? 

Colonel Ex11s. Defense counsel has told me that is what he said. 

Senator McCarruy. And you did instruct him not to talk to the 
defense counsel ? 

Colonel Exxis. No, sir, I surely did not. 

Senator McCarruy. You know that he refused to talk to them and 
said he had instructions? 

Colonel Exu1s. I know that is what the defense counsel said. 

Senator McCarruy. Major Fanton, you heard what Colonel Ellis 
has said, that this man Kramm was the adjutant in one of the bat- 
talions in this activity. ; 

Major Fanron. Yes, sir. 

Senator McCartuy. That he told the defense counsel he would not 
testify, that he would not talk to them, he would do nothing but give 
them his name. He said the reason for that was that he had been 
instructed not to talk to them, that he had been promised immunity. 

You understand that that is at least what the defense counsel say 
this man told them. 

Major Fanron. Yes, sir. 

Senator McCarruy, In view of that fact, in view of the facts he 
was one of the prosecution’s principal witnesses, had a diary from 
which he testified, do you think that in view of Rosenfeld’s ruling that 
Kramm could not be cross-examined on a question of his credibility, 
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do you feel that any of the men who were convicted on Kramm’s 
testimony had a fair trial? 

Major Fanton. Senator, that is an awfully hard question to answer, 
and I will tell you why if you will listen. I was not there at the trial. 
I do not know what motions the defense made, if any. I would think 
if they were faced with a witness of this character, all the details of 
his claims would have been brought before the court, and fully argued. 
I do not know what was done. 

I would be surprised, if he was that important a witness, I cannot 
conceive of the defense counsel just sitting back and letting the thing 
go by default. I cannot conceive of that. 

Senator McCarrny. You made a statement that the affidavit of 
Everett was false. 

Major Fanon. It was as far as I knew it to be. 

Senator McCarruy. And you examined that affidavit? 

Major Fanon. I certainly did. . 

Senator McCartuy. And you say you cannot conceive of the defense 
counsel sitting back and doing that. If you examined that affidavit you 
must know what efforts they made to cross-examine this man Kramm, 
or have you forgotten ? 

Major Fanron. No, Senator; that is not what I am referring to. 
I am referring to the story by Kramm that he was instructed by the 
prosecution not to talk to anybody and that he would not give them 
more than his name. If that story is true—and I do not say it is 
not, I do not know what the truth is—if it is I cannot conceive of them 
sitting back and doing nothing about it. 

Senator McCarruy. Did you read Everett’s affidavit in which he 
sets forth what they tried to do and the lawmen of the court said 
“Do not go into it, I-warn you not to try it again”? 

Major Fanton. May I refresh my recollection ? 

Senator McCartruy. I wish you would. 

Major Fanron. You read that more recently than I have, so you 
may be correct. 

Senator McCarruy. I do not know. When you said Everett was 
lying, and that his statement was false, I assumed you had a fairly 
detailed knowledge of what was in that affidavit. 

Major Fanton. I did not say that. 

Senator McCarruy. Let us see what you said. It was carefully 
prepared,I assume. Let ussee what you did say. 

Major Fantoy. I think you will ‘find it on page 12, the last 
paragraph. - 

Senator McCartuy. You say: 

Spreading such sensationalism in the newspapers and indulging in improprie- 
ties in a petition of this nature, in an effort to appeal to emotionalism rather 
than reason, is no substitute for timely and proper proof of the facts. 

You say this was spreading sensationalism and indulging in im- 
proprieties. So I assume you have gone over this petition rather 
carefully. If you have, then you realize that the defense counsel were 
not allowed to cross-examine the prosecution’s most important witness 
on his promise of immunity, what he was getting out of this. 

T again ask you, if you will turn to page 64 of the petition, a petition 
that I had frankly assumed you had read very carefully—— 

Major Fanron. Sixty-four? : 

Senator McCanruy. I do not believe the pages are the same. 
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‘Major Fanron. I would like to say in connection with the excerpt 
of my statement from which you read, I was of course referring to 
all these charges of brutality and so forth, which I think should. be 
quite appar ent from my statement as it reads. 

‘Senator McCarruy. This statement, of course, is the most important 
statement, I think, in the whole- affidavit, this question of whether 
or not 

Major Fawron. I will not argue e about that. 

Senator McCarruy. Whether or not defense was entitled to ex- 
amine the witnesses properly. 

Major Fanton. That is page what of this file? 

Senator McCartry. Sixty-four. 

Let me call this to your attention: you say that Colonel Everett 
did not make false claims. You say on page 13: 

Had the many claims contained in these petitions not have been completely 
false, the petitioner would have been compelled in the proper exercise of his 
duties as defense counsel to prove them at the trial through the testimony 
of competent witnesses or otherwise. , 


Let me read that to you: 
Had the many claims—— 


Major Fawron. I am very mindful of what it says, and I make the 
claim again, those claims are all false. Not this, here, because I 

was not present at the trial. I said in my statement, of course, all 
my comments on sections or paragraphs of this petition relating to 
the trial are based on my information received from reliable infor- 
mants. 

Senator McCarruy. You admit that this allegation on page 64 of 
the document you have, that that is not a false allegation ? 

Major Fanon. Senator, I do not admit anything regarding this 
petition, except this may be an accurate quotation from the record. 
Senator McCarruy. You do not question that this is accurate? 

May I ask the colonel now: Colonel, have you examined, and is 
this an accurate quotation from the record, the objections, the at- 
tempted questions, the ruling on page 64 of the petition, the question 
as to the credibility of the witness ? 

Colonel Dwinetu. I think it is. 

Major Fanron. Iam willing to concede it is. 

Senator McCarruy. You can give the defense counsel some advice, 
Major. You say had these claims been true, then defense counsel 
had the duty to prove them at the trial through the testimony of com- 
petent witnesses, or otherwise, either through competent witnesses or 
otherwise. 

In view of the fact that defense counsel was not present when 
Kramm was interrogated, and offered immunity, if he was—in ac- 
cordance with your SOP No. 4—~and in view of the fact that defense 
counsel had no witnesses who were present during this interrogation 
of Kramm, in view of the fact that Kramm had refused to talk to 
them, do you know of any way that they could prove this, prove 
the competency of Kramm, except by rigorous cross-examination of 
Kramm, which the court said they could not do? 

Major Fawnron. I have stated several times, I think that Kramm 
should have been made to take the stand. Either that, or the thing 
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should have been explored thoroughly by the court, and a proper deci- 
sion reached with respect to this matter. 

I do not again—if I may say so, Senator, you are putting me on a 
spot with this thing because I do not feel that I should judge the 
competency of defense counsel with respect to this one matter. I 
do not know what the situation is. 

Senator McCarriy. You criticize, on page 18, defense counsel. You 
say: “Had the many claims contained not been completely false” 

Major Fanron. That is right. 

Senator McCartny. That is promises of immunity, that is one of 
the claims, the promise to grant a witness immunity if he would 
falsely testify. You say: “Had that not been completely false, then 
the defense counsel should have proven through the testimony of 
competent witnesses.” 

Now I ask you this question, in view of that criticism which you have 
made of defense counsel: Is there any conceivable way that they could 
prove why IKramm testified as he did unless they had the right to 
cross-examine him on that point ? 

Major Fawton. I have already.said, and I will repeat it again—— 

Senator McCarrny. I am asking you: Do you know of any way? 

Major Fanon. Yes, I do. 

Senator McCartiry. What is the way ? 

Major Fanron. The man could be made a hostile witness, put on 
the witness stand and cross examined at length. It is done. 

Senator McCarruy. I know it is done, Mr. Fanton. Do you not 
realize that Mr. Rosenfeld said you cannot examine this witness? 

Major Fawron. No. 

Senator McCarruy. And you do not think this brilliant man Rosen- 
feld, when they turned around and said he is now my witness, that he 
would then have referred to his ruling and said: “I warn you again 
that you cannot question that man”? 

Major Fanon. I think he would. 

- Senator McCarruy. You do? 

Major Fanron. I certainly do. I think any lawyer sitting on 4 
court, if he were asked—sitting on the court as a law member, if he 
were asked by the defense counsel! whether or not he could put a hostile 
witness on the ‘witness stand, and test his credibility, stating to the 
court the grounds for the request, I cannot conceive of it being denied. 

If that were done, Senator, I would. be willing to admit it was an 
error. I do not believe it was. I have never heard of it being done 
in this case. 

Mr. Cuampers. May I ask 

Senator McCarruy. Let me ask this question, if I may. If the 
chairman wants to object: 

Senator Barpwin. If the staff member wants to ask a question I do 
not see why not. 

Senator McCarriry. I do not want the staff to interrupt me unless 
the Chair rules that he can. : 

Senator Batpwin. I rule that he can. You asked your staff member 
to take over the examination. If a staff member on the other side 
wants to ask a question, very well. 

Mr. Cuamprrs. I ask the question because both copies of these 
petitions in the hands of people testifying are not available to us. 
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I would like to ask what that shows. Did the defense ask that Kramm 
be made a hostile witness and put on the stand for examination? 

Major Fanon. I cannot find it here. It certainly is not in the 
petition. 

Mr. Crameers. And that is an excerpt from the record of trial? 

Major Fawron. Yes, sir; it is.- 

Mr. Cuamerrs. Colonel Ellis, do you know whether or not that 
request was made to the court? 

Colonel Ex1as. Not to my recollection. ; 

Mr. Cuampers. Colonel Dwinell, was that request made to court? 

Colonel Dwinetu. It was not. 

Mr. Cuampers. Why not? 

Colonel Dwrnetu. Because the ruling made at that time was the 
ruling that came at the end of a series of rulings of that nature that 
made it impossible to go forward with any hope of success. 

Mr. Cuamerrs. This ties in with that pattern yesterday that we 
discussed, in which you said that you all had more or less become dis- 
couraged by repeated adverse rulings, and you had sort of thrown in 
the sponge? 

Colonel Dwinett. That is correct. 

Senator Batpwin. Is that all you have? 

Mr. Coamerrs. That is all, sir. 

Senator McCartruy. Mr. Fanton, when you said this forenoon this 
ruling that we had here—the ruling to the effect that you could not 
_test the credibility of a, witness—was an erroneous ruling, you said it 
would be a reversible error in a case that affected only one, in case of 
the men, and there was only one witness whose testimony convicted 
ters you said in that case it would be a reversible error? Is that 
right ¢ 

Major Fanon. No, sir. Would you like me to say what I did 
say this morning as I recall it? 

Senator McCarruy. I do not care what you said this morning. We 
will repeat it this afternoon. We will take Mr. X, who is being tried, 
and Y is the only witness against him. Y is on the stand. On ‘direct 
examination he testifies to things that implicate X in the murder of 
American boys, and such, 

Counsel of course have read your SOP in which you say that you 
can offer him immunity if you think he is more valuable as a witness 
than a defendant. They have reason to believe this man may be 
offered immunity. They know he has. And they want to find out 
why, to test this witness. 

They think he is trying to clear himself in order to implicate X. 
That is their position. Then they start questioning, “Where were 
you interrogated, and what promises were you made?” 

The court says: 

We will not hear that because that was not gone into on direct examination. 

The court goes further and says: 

I have warned you several times and this will be the last time. 

Then counsel for the defendant stops. They never have a chance 
to prove what this man has been offered for testifying as he did. You 
and I pares that that ruling on the part of the court is in error, do 
we not! 
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Senator Barpwin. Senator, would you mind if your question was 
read again? I was trying to read something and I did not get it. 
(Question read.) ; we ; 

Senator Btpwin. There is one thing that is confusing in my mind. 
There is a statement in the question to the effect that “you have read 
your SOP in which you say you can promise him immunity.” I have 
read the SOP and it says this: 

Any ruse or deception may be used in the course of the interrogation; but 
threats, duress, in any form, physical violence or promises of immunity or miti- 
gation of punishment should be scrupulously avoided. 

(bo) Where a prisoner who is being interrogated in a crime is implicated in 
that crime, it is permissible to tell him that he will be recommended as a witness 
if such statement of the prisoner‘ will cause him to tell a full or more complete 
story so that he will be of more value to the case as a witness than as a de- 


fendant. 
However, before any such statements are made to the prisoner the matter must 


be cleared with the commanding officer. 

(c) Stool pigeons may be employed, but prior to their selection or prepara— 
tion the matter of their employment must be cleared with the commanding officer. 

The reason I raise this point is that I did not hear all of this witness’ 
testimony this morning. The question assumes a statement in the 
SOP-—4 which does not appear to be in the SOP. 

Of course the witness may have said that he did promise immunity ; 
I do not know. 

Senator McCarty. In view of the fact that the chairman is going 
to take over the job as Supreme Court Justice, I certainly wish I could 
ask the chairman whether or not,.if in a criminal case he finds that 
the defense attorney is refused the right to test the credibility of the 
prosecution’s witnesses, he would reverse the case and send it back 
for a new trial or not. 

But I know that I do not have the right to ask the Chair that ques- 
tion. I would be very interested in knowing what his answer would 
be. I know there could be only one answer. 

Major Fanvon. I think I can answer your question. 

Senator McCarruy. All right. 

Major Fawron. Of course there were some assumptions in there that 
Icannot agree with. And the one that to me is controlling of the whole 
question is the assumption that he does not have a chance to test the 
credibility of the witness. 

Now, if that ruling, coupled with subsequent rulings, absolutely 
cutting off any chance to test the credibility of this witness, is con- 
sidered, I, of course, think it is a reversible error. 

Senator McCarrny. Let us stop right there. Let us assume that you 
are right, and that the defense counsel had some other track they could 
have followed. Let us assume the defense counsel, if they had only 
known it—that they could have put this man on, told the court he was 
a hostile witness, and then been allowed to examine him and test his 

_ eredibility. ; 

Let us assume if they knew the law they could have done that. Let us 
take the case as it is. We discover they did not do that. You, I 
gather, think it is because of incompetence? 

Major Fanton. No, sir. 

Senator McCarruy. I think it is because they did everything they 
possibly could. In any event, we know from the record that here they 
stopped. In other words, when they get to the point of saying, “What 
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were you offered?” “Why do you so testify?” “Were you promised 
immunity?” the court says, “Do not do that, and I will not warn you 
again.” 

Then the defense counsel stops. So the credibility of this witness 
is not tested. Under those circumstances, regardless of whether it is 
the fault of an incomplete defense counsel or the ruling of the court, 
‘we know the witness’s credibility is never tested. 

Would you say that that man X who is being tried had a fair trial? 

Major Fanton. I would like to say this, Senator: I am not ques- 
tioning the competency of defense counsel. What I am questioning 
is that they believed that this man Kramm had actually been induced 
by promises and what not, promises of immunity or what you want 
to say, to give a false story. I think his story probably: jibes with 
the facts. 

That may have been a very good reason for not putting him on to 
test his credibility. The court has discretion with respect to the con- 
trol of the examination of witnesses. I do not know what went on 
before here. 

I would like, however, to read Colonel Rosenfeld’s statement. It is 
in the record that I am reading. It says: 

Both the prosecution and the defense will be permitted to cross-examine wit- 
nesses other than the accused according to the rules and regulations of cross- 
examination. ; 

Where the credibility of the witness is to be attacked, the credibility will be 
attacked in the prescribed manner, and the court will permit such attack, 

Senator McCarruy. Do you think testing the credibility by cross- 
examination is a prescribed manner ? 

Major Fanon. Certainly. Depending, of course, on the-— 

Senator McCartuy. Depending on what? 

Major Fanton. You mean just: the credibility of a witness? 

Senator McCartuy. Just testing the credibility of a witness. 

Major Fanon. I believe that is correct. 

Senator McCarruy. The prescribed manner is by cross-examina- 
tion? 

Major Fanton. That is right. 

Senator McCartuy. So when Rosenfeld said, “You can test it in the 
prescribed manner,” and then said, “You cannot test it by cross- 
examination,” he is contradicting himself; is he not? 

You know from the record that Rosenfeld said: 

If you do not try to test the credibility under direct examination you cannot 
test it on cross-examination, 

This forenoon you and I agreed that the most important thing in 
any criminal case is the question of a witness’s credibility. 

Major Fanton. That is correct. 

Senator McCarruy. And I believe we agreed that unless you can 
test the credibility of a witness and show what interest he has in the 
case, and why he is testifying as he does, you cannot give a defendant 
a fair trial. Is that not correct? 

Major Fanton. That is correct. 

Senator McCarrny. Good. So that you and I then agree that if, 
because of either incompetency of defense counsel, or because of the 
ruling of the court, or for any reason, the credibility of these wit- 

' nesses was not tested, they did not go into that question; then we agree 
that the trials were not fair; do we not? 


MALMEDY MASSACRE INVESTIGATION 521 


Major Fanron. No, sir. I may see a witness on the stand who 
obviously is credible. The story he tells jibes with the fact as I 
know the case. If I cross-examine him I may open the door up and 
let him really strengthen his story further. 

There are plenty of times when you do not test the credibility of 
witnesses. 

* Senator McCarry. In view of the fact that one of the defense 
counsel is here in this room, and he says they felt that this man was 
not telling the truth, that he had-an interest in the case, that he was 
promised immunity, and they wanted to examine him on that, in view 
of that fact it is not a hypothetical case—we have defense counsel here, 
we have the record; in view of the fact that defense counsel thought 
that this man was testifying so as to clear himself because of a promise 
of immunity, in view of the fact that the chief prosecution counsel 
says, “Yes, the defense staff did tell me that; they told me that this 
man told them that he had been promised immunity, ” and the chief 
of the prosecution staff Says, “We did not promise him immunity, but 
we never did try him.” In view of that does not any logical man 
have to assume that some defendants were convicted because of the 
testimony of this man Kramm, and did not have a fair trial? 

- Major Fawron. You are assuming, of course, that the man is guilty 
of some crime? 

Senator McCartry. I am not assuming anything. I am assuming 
he is a witness on the stand, and the defense counsel said, “We have 
read your order saying that you can promise a witness immunity if 
he is valuable enough.” ‘This man tells the defense counsel—— 

- Senator Barpwrn. Senator, is that in the order! Is there anything 
in the order that they can promise him immunity ? 

Senator McCarrny (reading) : 

It is permissible to tell him that he will be recommended as a witness if such 


statement to the prisoner will cause him to tell a full or more complete story so 
that he will be of more value to the case as a witness than as a defendant. 


- This is very, very clear. 
' Senator Batpwiy. Let me ask you to get it clear in my mind. You 
assume from that statement that that is equivalent to a promise of 
immunity? 

Senator McCartuy. Mr. Chairman, this is a statement by the man 
in charge of the interrogation team to the effect that it is permissible 
to tell a man being interrogated, one of the men suspected of a crime, 
that he will be recommended as a witness, and that he will not be a 
defendant in the case. 

In other words, that if you are not going to be a defendant, that 
means you are getting immunity, if his story is good enough. And it 
is so clear that there can be no question about it whatsoever. 

If I may get back to my question. May I ask you, Mr. Chairman, 
in view of the fact I may be mistaken in this: 

Do you not understand paragraph (b) to mean that if a witness’ 
story will be valuable to convict the other defendants, then he can be 
promised immunity ? 

I think we both understand it the same way. 

‘Senator Batpwin. In the light of the first paragraph, which says 
no promises of immunity can be made, I frankly do not know what 
to make of that second paragraph. It does say that he will be more 
valuable as a witness than as a defendant: 
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I am willing to put a broad construction on the thing to the effect 
that the witness might very well assume, from that, that he would not 
be a defendant, but would be a witness. 

Senator McCarruy. I think we both agree on that. 

Then, Mr. Fanton, in view of the fact this man Kramm was one 
of the important witnesses, in view of the fact that the counsel for the 
defense did attempt to interrogate him to show whether he was lying 
or telling the truh, to show what reasons he would have for lying, 
whether he was lying because he was being let off, or why, and in view 
of the fact that counsel for the defense, as I say, either because they 
did not know the law—I think they knew it very well, in that case—— 

Major Fanron. I do, too. 

Senator McCarruy. Or because of improper rulings by the court, 
were denied the right to question this particular witness and show 
what interest he had in the case, show what he would gain by testi- 
fying as he did, in other words prove whether he was telling the 
truth or lying—im view of the fact that they were not allowed to do 
that, is it not very obvious that anybody who was convicted because 
of his testimony just simply did not get a fair trial? 

Major Fanron. The fact is, as I understand it, the request was 
never made. I do not know why. Colonel Dwinnell is here. Maybe 
he can explain it. 

- Senator McCarruy. He has explained it. 

Yes, Colonel? © 

Colonel Dwinetu. I recall also the discussions we had on that very 
point. We failed to see how we could gain anything more by a hostile 
witness even though we made him our own witness than we could have 
gained by cross-examination, which normally should provide you with 
the greatest latitude possible. 

Senator McCarruy. No question about it. Under cross-examina- 
tion you had infinitely more latitude than you had with a hostile 
witness. Itiselementary. There is no question about it. 

Major Fawron. I do not think there is any distinction at all be- 
tween the cross-examination of a witness if he is hostile and making 
him your own witness and cross-examining him. 

Senator McCartuy. Then you feel the ruling would have been the 
same if they made him a hostile witness? 

Major Fanton. Not necessarily. I think the court has discretion’ 
to control the examination of a witness as long as the ruling is correct. 
I do not know what went on at that trial, Senator, and I would be 
happy to give you my opinion if it had any value. 

Senator McCarruy. You say the court had discretion to control the 
examination. You and J agree. I ask you, Does the court ever have 
the discretion to deny the defendant the right to question the credi- 
bility of a witness? 

Major Fanton. Of course not. 

‘Senator McCarruy. So you say this was an abuse of any purported 
discretion ? 

Major Fanron. I cannot answer that “Yes,” because I do not know 
all the facts. 

Senator McCarruy. In other words, you say they had no discre- 
tion in a case like this? 

. Major Fanton. Certainly they had discretion. I think they might 
very well have been exercising it properly. I do not know; I think. 


MALMEDY MASSACRE INVESTIGATION 522: 


Senator, I am happy to do my best to.answer your questions. But I 
am not informed about what took place at the trial. 

Senator: McCartriuy. Let me ask you this again. Perhaps I mis- 
understood your answer. You said the court had discretion in deter- 
mining whether or not defense counsel can test the credibility of a 
witness. on cross-examination. Do you say that ruling was within 
the discretion of the court? 

Major Fanron. I think there are situations where it might be. I 
do not know. There is something that leads me to indicate 

Senator McCartuy. Mr. Fanton, is it not elementary that in every 
criminal case the defense counsel has unlimited right to examine a 
witness to test his credibility ¢ 

Major Fanon. Yes. 

Senator McCarruy. If he does not do that in all cases an appeal 
court would set the conviction aside and send it back? 

Major Fawron. That is right. 

Senator McCarruy. Good. Now, Mr. Fanton, when did you leave. 
Schwabisch Hall? 

. Major Fanon. As near as I can recall it was the middle of Febru-. 
ary, February 14 or 15. 

Senator McCarruy. Then Colonel Ellis took over; is that right? 

Major Fanon. No. J think there was a period of 2 or 3 weeks: 
when Captain Shumacker was in charge. Was it longer than that? 

Colonel Extis. About 8 weeks. 

- Senator McCartuy. While you were in charge at Schwabisch Hall,. 
all of the defendants in these cases occupied the position of prisoner- 
of war; is that right? 

Major Fawron. I do not know technically what their. status was., 
I suppose you would say so; yes. 

Senator McCarruy. Do you know that on the 6th of April, or- 
thereabouts, an order was signed purportedly removing them from, 
prisoner of war status? 

Major Fanron. I believe you are correct. Technically, I think they: 
were still prisoners of war. 

Senator McCarruy. You do not claim that you treated them as: 
prisoners of war? 

Major Fanon. I have outlined, I believe, how we treated them.. 
We certainly did not treat them as ordinary prisoners of war ; no.. 
That is correct. , 

Senator McCarruy. In other words; you did not treat them as; 
ordinary prisoners of war? 

Major Fan'ron. No. 

Senator McCarruy. I believe you testified that you would not have. 
been able to convict them if you had to treat them as prisoners ? 

Major.Fanton. We would not have been able to go on with the case. 
at all. 

Senator McCartuy. In your SOP No. 4, you have that before you ? 

Major Fanron. Yes; I do. 

Senator McCarruy. I will not read the entire paragraph, just the, 
first part: 

Any ruse or deception may be used in the course of interrogation. 
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I gather it is your position that it was proper to naturally outsmart 
these men and get confessions from them, and your job was to con- 
nes ages who were guilty and employ every legitimate means to 

o that? ; 

Major Fanron. That is correct. 

Senator McCartuy. I believe there is no claim that while it is 
proper to use stool pigeons, that.is generally done? 

Major Fanton. Yes. 

Senator McCartuy. What I would like to get from you is the ex- 
tent to which you feel it was proper to use ruses and deceptions. 

Major Fawron. It is a very difficult question to answer categori- 
cally. 

Senator McCarrny. I know it is. 

Major Fanton. Of course, there were a great many of these, with 
variations. Generally speaking, they are described in my statement. 
J think the interrogators themselves probably can give you clearer pic- 
tures of exactly what they do. 

I have general knowledge of the, techniques that were used. I 
can give you one example, if you like, because it is an important one. 

Senator McCarrny. Yes. 

Major Fanron. There was a statement or confession, one of the 
first we secured, from this man Fleps, who admitted firing the first 
shot, what he believed was the first shot, into the group of prisoners. 

As I recall it I was in the cell when that statement was secured from 
him. He came-in, and was interrogated by Lieutenant Perl. Without 
going into all the details of preliminary questions, the results were 
negative. 

As I recall it, Lieutenant Perl told him to take his shirt off. The 
man took his shirt off. Perl circled around as though he were looking 
for something important. He saw a mole or something on his back. 
He noted the mole, made a great claim about the mole. 

Then he circled around some more, looked at Fleps, and said, “So 
you are Georg Fleps?” 

It seems that Fleps had boasted to some of the inmates in the room 
that were with him that he had fired the shots. Perl said: 

Fleps, we know you fired these shots. We are not interested in that; we want 
to know who told you to fire them. 


And the man came right back with the answer: 
My tank commander, Hans Siptrott. 


That is a typical example. I do not know that that was brought out 
to the court. J have not examined the record on that score. But there 
is one example that I recall because I was right there when it occurred. 

Senator McCarriry. Certainly nothing improper about that. One 
of the other ruses, I gather, was to convince the man being interro- 
gated that you had other confessions which already impticated him? 

Major Fanton. Hither that, or that we knew the story about him. 
We had to build the fact picture up. It was almost like an intelligence 
operation, except it was more exact, really. me 

Senator McCarruy. Did you think it was proper also to tell him 
that the ration cards would be taken from his family, in other words, 
his wife, children, or whatever the case may be? 

Major. Fanron. Senator, that certainly would have been improper. 
I do not know of any case where that was done. , 
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Senator McCartuy. FE have the Army report. 
~ Major Fanon. I read that same report. And I know the claim was 
made. 

Senator McCarruy. It was not a claim; it was the Army board 
that was appointed to study the situation. 

Major F'anron. It was the testimony of one of the witnesses. I am 
not certain which one. 

Senator McCarrsy. Paragraph 22, page 5, of the Army report. T 
wonder if the’ pages are the same? 

Major Fawron. I doubt it. 

Senator McCarriry. If you will turn to page 5, Major, paragraph 
22: 

It is alleged that representatives of the prosecution threatened harm to rela- 
tives of the accused if they did not confess, such as deprivation of ration cards. 
There was evidence that this did. occur. : ; 

What. is your thought on that? Do you think the Army board was 
wrong when they made that statement ? 

Major Fanron. It is very hard for me to judge, Senator. It was 
certainly contrary to my instructions. If we can establish the interro- 
gator who was supposed to have done these things—— 

Senator McCarruy. In other words, you do not know whether that 
was done or not? 

_ Major Fanon. I cannot say whether or not it was done. I do not 
believe that it was. But I cannot say “Yes” or “No.” 

Senator McCartny. But the fact is you yourself do not know? 

Major Fanton. No; I do not. 

Sentor McCarruy. You do not claim to—— 

_ Major Fanon. I know it never came to my attention, if it was done. 

Senator McCarruy. You do not claim that you sat in all these 
interrogations, of course? 

_ Major Fawron. No, sir. 
Senator McCartuy. Obviously not. [Reading :] 


The board finds that it is probable in certain instances such threats may have 
been made, but the board is unable to identify the particular instances involved. 


Here is another one I would like to ask you about: 


It did appear that during the trial certain members of the prosecution staff 
invited relatives of the accused to attend a party at the officer’s club. 

There is evidence, I believe by Colonel Ellis, to the effect that some 
of the prosecution staff did take some of the wives of the accused up 
to the officers’ club? sige 

Major Fanron. I know about that. 

Senator McCarruy. Do you know anything about that situation? 

Major Fanron. I know about it from hearsay. 

Senator McCarruy. Did this not occur while you were in charge, 

I gather? , 
' Major Fanvron. No. But I know there was some talk about it, and 
it is mentioned, of course, in here. 

Senator McCartuy. Do you know who the officers were? 

Major Fanron. I am sorry;-I do not. 

Senator McCarruy. You had to get rid of one man, Steiner, you 
testified the other day, as I recall. Will you tell us why you had to 
get rid of him? 
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Major Fanron. I would not put it that.way. Steiner, I think, was 
a conscientious interrogator. His position really was that of inter- 
preter. I think he did interrogate one or two subjects. 

His initial assignment, as I said when I testified the other day, was - 
to decipher the messages on these mess kits. His big trouble was that 
he had difficulty with the English language, translating from German 
‘into English. . 

That is the official reason I gave, and that was primarily the reason 
why he was returned. I did mention an incident, because I wanted 
to be completely honest about it and tell all the facts. 

There was an incident where I heard him bellow. at some prisoners 
who were marching in the hall, and there had been a lot of emphasis 
on the fact that we used personnel who were described as “39-ers.” 
Mr. Steiner could be put in that category. 

Senator McCarruy. Was Perl a 39-er? 

Major Fanton. Yes; he was. 

Senator McCarruy. How many 89-ers did you have? 

Major Fanron. Perl was the only one who was an interrogator. 

Senator McCarriy. How mary others did you have on your staff? 

Major Fanron. Kirschbaum, I believe, came there shortly before 
I felt. I think he would be in that category. He was an interpreter. 

Senator McCarruy. Will you name what you would call the key 
interrogators ? , 

Major Fanton. Lieutenant Perl, Captain Shumacker, Mr. Harry 
Thon, and Mr. Ellowitz. 

Senator McCartuy. Just what you would call the key interrogators, 
not all of them ? 

Major Fanton. That is right. There were others. 

Senator McCarruy. I just want what you would refer to as your 
key interrogators. 

Major Fanon. I call them key interrogators because they were 
with the team right through the entire time that we were investigating 
this. 

Senator McCartruy. Am I correct, that you got four that you would 
refer to as key interrogators? 

Major Fanron. That is right. 

Senator McCartuy, Perl, Shumacker, Thom, and Ellowitz. 

Major Fawron. Yes. 

Senator McCartuy. Which were lawyers? 

Major Fanton. All with the exception of Thon. 

Senator McCarruy. Thon is not a lawyer? 

Major Fanton. No, sir; he is.not. He has had interrogation ex- 
perience in prisoner-of-war interrogation, and I think also he had 
experience in the Berlin document section. 

Senator McCartuy. Is Perl a lawyer? 

Major Fanton. Yes; he is. 

Senator McCarruy. And Shumacker? 

Major Fanton. Yes. 

Senator McCarruy. And Ellowitz? 

Major Fanton. Yes, sir. 

Senator McCartuy. Do you know if any of them practiced law 
before or since? 

Major Fanton. Shumacker, I think, is an experienced lawyer. 
He took active part in the prosecution and was a big help to me. 
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Senator McCarruy. Do you know whether Perl ever practiced 
law? 

Major Fanron. Perl practiced in Vienna for, I think, 6 years. He 
would be better qualified to tell you, to give you the exact information, 
than I. 

Senator McCarruy. Will you tell me something about the back- 
ground of Steiner? Steiner was, I gather, a refugee from a German 
‘concentration camp. 

Major Fanton. He arrived at the detachment one evening. I made 
‘some inquiries at the time about his training and background, and 
I did discover that he was a 39-er. I believe, as I have already stated, 
‘that his.mother..was supposed to have been killed in a concentration 


ca 

ee McCartuy. In other words, Hie mother was killed in a 
‘concentration camp in Germany? 

Major Fanton. That is correct. 

Senator McCarruy. How long has he been out of Germany him- 
self? ' 

Major Fanron. That I do not know. 

Senator McCarruy. Did you go into that? 

Major Fanron. I may very well have gone into it, I cannot say 
‘now. I do not recall. 

Senator McCarruy. Was he an American citizen? 

Major Fanton. I believe he was. 

Senator McCarty. Do you know? 

Major Fawron. I do not know. 

Senator McCartuy. And you knew that his felt, naturally, as his 
‘mother was killed by the Germans in a concentration camp, you knew 
he felt very bitterly toward the Germans? 

Major Fanon. That is true. 

Senator McCarruy. You knew that? 

Major Fantron. I would have, if I had been in his position. I 
think so. 

Senator McCartuy. Did you know, according to the testimony of 
Mr. Bailey, one of the court reporters, that Steiner bragged about the 
way he would march some of the defendants up the flight of steps? 

Major Fawron. I read that testimony, 

Senator McCarry. And put a rope around their neck and jerk it 
‘and get a confession. For aman whose mother was killed in a German 
‘concentration camp, who told you ahead of time that he hated all the 
Germans, is it not incredible that such a man should be assigned to 
getting confessions and told to use any deception or ruse? Is it not 
incredible that he would use such methods? 

Major Fanron. I would like to say something that I think is impor- 
tant. I donot want to do Mr. Steiner an injustice. I myself felt that 
the man was a very conscientious person—worked as hard as he could. 
He never told me he hated all the Germans. J never saw any sign 
of animosity, with the exception of that one little incident in the hall, 
which may not have been representative of anything. 

It is inconceivable-to me that he could have used such a ruse without 
my knowing about it, and I never heard of it. I do not know. Mr. 
Bailey said it is so. It is a matter of just ineredibility. 
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Senator McCartuy. Do you think it is good judgment to hire as 
your interrogator, put him in charge of the job of getting confes- 
sions ; 

Major Fanon. I did not hire him. ; 

Senator McCartuy. Whoever did him give him that job, and getting 
confessions from men, by a man who had every reason to dislike the 
German race, a man whose mother was killed in a German concentra- 
tion camp; is it not unusual ? 

Major Fanron. The way you state the question, of course, the 
answer would be “No.” 

But here is the story on Mr. Steiner: He was.not an interrogator. 
He usually worked with one of the other men—one of the other inter- 
rogators. I do not recall now with whom he worked. { do not know. 
I could not.tell you. e 

Senator Batpwin. What was the little incident in the hall you 
referred to? Has that been described here? : ' 

Major Fanron. I described that, Senator. 

Mr. Cuampers. In Bailey’s testimony. ; 

Major Fanron. I do not think it was in Bailey’s testimony. It was 
inmine. He let out a bellow once. There were some prisoners march- 
ing up, and he gave them some “Achtung” but J heard it. It was quite 
a loud command. I had some doubts about the situation. I thought 
we might also be subject to criticism, frankly, for using him. 

Senator McCarruy. J realize, of course, the mere fact a man is a 
refugee does not make him incompetent to do that work. We have one 
of the refugees, defense counsel, who fought harder or as hard as 
anyone over there, for the defense of those men, a refugee from Hitler 
in Germany. He will be a witness here, Mr. Strong, and completely 
fair and completely honest, apparently. ; 

So I was not intimating that the mere fact he was a refugee would 
make him incompetent. Who did hire this man Steiner? 

Major Fanron. I assume personnel in Frankfort. I cannot answer 
that. 

Senator McCarrny. He was not part of the Army personnel. 

Major Fanron. He was a civilian employee of the Army. He had 
been in the Army, I am quite certain, and I think he is one of the 
soldiers who was transferred over to a civilian status. 

Senator McCarruy. He was sent down to you, assigned to your 
command ? 

Major Fanron. That is correct. 

Senator McCarruy. And you assigned him to this job of interro- 
gation and interpretation ? 

Major Fanton. I assigned him first, as I say, first to try to find 
out what was on these mess kits. That took him about a week. 

Senator McCartuy. You say finally the thing that brought things 
to a head and caused you to discharge him, was his shouting some 
command to the prisoners in the hall? 

Major Fanron. No, that was not it, Senator. I do not know exactly 
when that happened, frankly, during his stay. It was a cumulative 
matter. I had a talk with Mr. Steiner and I talked it over with him. 
I think he understood why he was being returned. Frankly, I think 
he realized that he really could not handle the English language well 
enough to interpret for our interrogators. 
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Senator McCarruay. Do I understand that it is your testimony 
‘today that the reason you let him go was not because you thought he 
was Improperly examining the witnesses, not because you thought he 
was doing anything improper, but because of his difficulty with the 
German language? : 

Major Fawron. That is the primary reason, for this reason: he did 
not do any interrogating, I am almost certain. He worked with other 
people, he was an interpreter, and a translator. That was the reason 
I sent him back. He did not have sufficient command of the English 
language. 

Senator McCarruy. Will you give us Perl’s background ? 

Major Fanron. Perl has quite a background. He attended the 
University of Vienna for 8 years, post-graduate work. He has an 
master of arts degree, and doctor of laws degree, and doctor of phil- 
osophy degree. The doctor of philosophy, I believe was in psy- 
chology. He studied criminology, he was a practicing attorney mm 
Vienna, he was an instructor at the military intelligence training 
center, Camp Ritchie, Md. He was one of the few intelligence officers 
in this country assigned to CISDIC, which stands for “Combined 
intelligence services detailed interrogation center,” which was the 
highest level of combined British and American intelligence. 

He came to us with the highest recommendations. He was quite 
above sadism, in my opinion, he was quite above taking unfair ad- 
vantage of these people. 

‘Senator McCartuy. Just give me his background first. Was he in 
a concentration camp ? 

Major Fanton. He never was in a concentration camp. . 

Of course, when he was on his way to the concentration camp, as I 
get the story, he escaped from the train. 

Senator McCarruy. Do you know whether he had been sentenced 
to death? 

Major Fanton. No, I never heard that story. 

Senator McCarruy. What was the sentence, do you know? 

Major Fanton. I do not know that he was sentenced to anything. 

Senator McCarruy. He was sentenced to the concentration camp. 

Major Fanron. He was segregated to be sent to the concentration 
camp. As I understand it—and this is the story that he told me 
himself 

Senator McCarruy. And then he escaped ? 

Major Fawton. Yes. When Hitler’s troops marched into Vienna 
they went right down the main street, they took all the doctors and 
all the lawyers, anybody who was of any prominence, and immediately 
sent them off to the Gestapo headquarters, and from there they sorted 
them out, those to go to the concentration camp, and those going 
elsewhere, and he was on the way to Dachau. 

Senator McCartuy. His wife was in the concentration camp for 
how long? : , 

Major Fanton. She was not in the concentration camp at first. 
She was apprehended by the Gestapo for indulging in underground 
activities and was sent to a concentration camp and was there, I believe, 
for a year and a half. 

Senator McCartruy. Did she escape? 

Major Fawron. No. She was released. 

Senator McCarruy. Released from the concentration camp? 
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Major Fanron. Yes. 

Senator McCarruy. What happened? Did she come to the United 
‘States ? : 

Major Fanron. No. She was released and returned to Vienna as I 
‘understand it. Then, after a while, she rejoined Lieutenant Perl in 
‘Germany. 

Senator Barpwin. At this point, I think we will have to take a 
‘recess and go over to vote. We will be back as soon as we can. 

(Thereupon, a short recess was iso 

Senator Batpwin. The committee will come to order. . 

Senator McCarruy. Mr. Chairman, I forgot a-matter this morning 
‘that I promised to call to your attention. I do not think it is tech- 
nically part of this investigation except insofar as the Malmedy 
prisoners are still quartered in Landsberg. I have a number of letters 
‘principally from the clergy in that.area, from the Protestant bishops 
and the Catholic clergy. 

This one is from A. G. Mentz, a bishop, the apostolic delegate in 
‘Germany. He writes: 

In view of the Senate investigations that the Senate Armed Services Subcom- 
‘mittee is making, the enclosure may be of interest. I had a communication from 
Bishop John Hoya Housler with respect to some of these charges. There seems 
to be more foundation for them than the investigation made by the post com- 
mander cared to reveal. Needless to say, such incidents hurt our interests in 
‘Germany very much. 

Our over-all policy has been excellent. Top level administration has been good 
_ but malfeasance on lower levels of administration has, produced incalculable and 
‘maybe irreparable harm. In writing you I assure you I am motivated only by 
‘the thought of keeping unsmirched the good name of our American people. 

_ Then he introduces an article which has to do with claims made by 
‘both the Catholic and Protestant clergy in regard to—— 

Senator Batpwin. An article from a German newspaper? 

Senator McCarruy. I do not know. It does not say. It is in 
English, apparently American. It is in regard to the religious dis- 
‘crimination over there. For example, here are some of the charges. 

(Discussion off the record.) 

Senator McCarruy. I have a number of other letters in my office 
‘which I would be glad to let the staff have, also. 

Was Mrs. Perl present in your command, Major? 

Major Fawton. Yes, sir; she was. 

Senator McCarrry. And was she a member of the WAC’s? 

Major Fanton. No, sir. ° 

Senator McCarruy. Did she dress ina WAC uniform ? 

Major Fanron. No, sir. I can explain that if you will let me. 

Senator McCartuy. Yes. 

Major Fanron. Lieutenant Perl, I believe, purchased some of this 
regular officer material, the OD and so-called pinks, and had tailor- 
made a suit or skirt for her out of that. But she did not wear any 
uniform. 

Senator McCarruy. Was Lieutenant Perl an officer? 

Major Fanron. Yes, sir. 

Senator McCarruy. And he must have been an American citizen I 
assume. 

Major Fanron. Yes; he was. 

senator McCartiry. Did you hear of these charges of Perl mistreat- 
ing the suspects in order to get confessions ? 
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Major Fanton. I did not hear of any of these charges until, I be- 
lieve the first time was when I read this petition. That is not correct. 
I saw them in a newspaper at first. Then one of these investigations 
started. Last July—July 13, 1948—I wrote Senator Baldwin about 
the matter, because I felt it was a thing that should be gone into 
thoroughly. 

In view of my knowledge of the operations there at the prison I 
was certain that all of these charges were false. And I thought it 
was doing irreparable damage to the reputation of this country abroad 
to have such charges made. I felt very strongly about it, and still do. 
I do not want to continue. I would rather have you question me. 

Senator McCartuy. On page 16 of your statement, I would like to 
have you elaborate : 

In view of the ineffectual investigations on which many of the acquittals and 
commutations have been based, and the uncertainty that bas characterized this 
case by General Clay’s headquarters— 
and then you go on making recommendations. I gather it is your 
general feeling that Clay’s headquarters has handled these matters 
rather badly ? 

Major Fawron. That is a tough one, Senator, but I stated my posi- 
tion in the statement. J would rather not elaborate on it for obvious 
reasons. 

Senator McCarruy. This is too important for us to let you—— 

Major Fanron. I want to go a little further and explain why I say 
that. Here again it is a newspaper account. J may be judging the 
thing unfairly. It is all I had to go on. I understand that the sen- 
tence of Christ was commuted on the basis that he was mistreated, 
tortured or beaten, or some other story. I happened to be present 
when Christ signed his confession. I saw the man. I know, I am 
absolutely certain, that there certainly was no physical force used. 
And Lieutenant Perl, I am sure, when he testifies, will be able to ex- 
plain how Christ’s confession was secured. 

I have the story second-hand. I would rather have him explain 
it. If you want me to I will undertake to describe the technique 
used. There is one case. 

Another case is the case of Preuss, also sentenced to death, and was 
also commuted. : 

Senator McCartuy. How do you spell that? 

Major Fanton. P-r-e-u-s-s, I believe. 

Senator McCarruy. What was the first man’s name? 

Major Fawron. Christ—C-h-r-i-s-t. ? 

Preuss, I am given to understand, his confession and his admissions 
were secured by none other than Perper himself. The story is typical 
of the techniques used, and it is a very interesting one. I do not 
know that I can do it justice. I will undertake, however, to describe 
it as it was related to me, if you are interested. 

Senator McCarriry. I do not want the individual cases, 

Major Fanton. Those are two that indicated to me that commuta- 
tions were being granted on the basis of claims which I considered 
false, and claims which were very serious. I mean if these charges. 
were true they were extremely serious. 

They prompted such articles as the article appearing in Time maga- 
zine on January 17’s issue. Very serious matters. 
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Senator McCartuy. You felt the reviews were rather haphazardly 
conducted ? , 

Major Fanron. I would not undertake to characterize them. T felt 
that they had reached an improper result. I felt that the investiga- 
tions of this thing were certainly one-sided. 

Senator McCartuy. I assume you heard Judge Van Roden tell the 
case of commutations from death to a life sentence for a naval captain 
who ordered the clubbing to death of seven American fliers. I have 
not read the record myself. J am just depending on what the judge 
told on the stand. The clubbing to death of seven American fliers. 

Also the testimony that the junior officer—I forget whether he was 
a lieutenant or a major—who refused to carry out the old captain’s 
order that he kill the Americans, and then the oid captain said, “March 
them through the town. The civilians are not bound by the Geneva 
convention.” The junior officer refused to do that, refused to take any 
partinit. The deputy judge advocate recommended that the sentence 
‘be cut down to 214 years. 

The Van Reden-Simpson committee, as I recall, agreed with that, 
that he should get 214 years. Iam not clear why he got 21% year's, in 
view of the fact he opposed all these moves. But the end result is that 
the junior officer, who refused to follow the orders of his commanding 
officer to kill these American fliers. the fliers were finally beaten to 
death directly because of the order of this naval captain, Clay’s head- 
quarters finally gave the captain the identical sentence that they gave 
the junior officer who refused to take any part in it. 

I take it that is the part of your feeling that these reviews were 
badly and incompetently handled. 

Major Fanron. That is a question, frankly, that I would rather not 
answer. If you press me for an answer, I will give you my opinion. 
‘On the facts as you stated it would certainly appear that there was 
something strange about the relative puilt of these two people. 

_ Certainly if the junior officer did refuse or remonstrate with his supe- 
rior officer over the violation of the convention, and received the same 
sentence, if those facts were revealed at the trial, 1t seems very strange. 

Senator McCarrny. You say “The uncertainty that characterized 
the handling of this case.” In other words, you feel that there has been 
‘a great deal of uncertainty. Do you think there was any incompetence 
in the handling of this case. by Clay’s headquarters? 

Major Fanron. I would rather not characterize it. 

Senator McCarruy. I have got to ask you not to be delicate in these 
matters. This is a very important matter. 

’ Major Fanton. Certainly. 

Senator McCarty. We are dealing not only with the life and death 
of a number of our enemies who were defeated, but also with how the 
rest of the world regards American justice, and American democracy, 
on which we are spending billions of dollars to doit. For that reason 
we cannot afford to have any of our witnesses refrain from answering 
‘because their answer might embarrass 

Major Fanon. You misunderstood me. Iam not going to refrain 
from answering. I will give you my opinion. J would rather not, 
however, classify anyone as competent or incompetent. I certainly 
do not feel that I am qualified to judge a person, whoever is respon- 
sible for this, without knowing all the circumstances. I do feel this, 
and I feel it very strongly, and have so stated in this statement: that 
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such serious charges should have been thoroughly and completely in- 
vestigated at the earliest possible moment. 

I mean thoroughly investigated, a searching investigation. 

Senator McCarruy. In other words, you do not feel that there ever 
has been complete, intelligent, and thorough investigation of all the 
vast welter of charges that have come out of the Malmedy trials. 

Major Fanton. I think the Raymond Board, the Administration 
Justice Review Board, came closest in their conclusions, but I think 
they should have come out and said definitely that they found no 
beatings, that they found none of that alleged cruelty and torture, and 
putting splinters under fingernails and things of that nature. 

Senator McCarruy. You say the Raymond Board comes nearest to 
arrive at the actual facts and you said they should have come out and 
said definitely there were no beatings. I might point out that the 
Raymond Board came out and definitely stated just the opposite. If 
I may call your attention to page 9. 

Major Fanton. That is what I am quarreling with: the conclusions. 

Senator McCarruy. You differ with their findings? 

Major Fanton. I certainly do. 

Senator McCarruy. That physical force was not systematically 
applied in order to obtain statements but that undoubtedly in the 
heat of the moment on occasions an interrogator did use some physical 
force on a recalcitrant suspect. Do you differ with that finding? 

Major Fanron. I certainly do. I want to know what they mean. 
T would make a motion for a more specific statement. I do not know 
what they are talking about. 

Senator McCarruy. We will go through this a little further. 

In certain instances interrogators made threats to the accused that if they did 
not talk their relatives would be deprived of their ration cards. 

You have told us some time ago that you could not state whether 
or not your men had done that, but that they were told they could use 
ruses and deceptions. If the Raymond Board found that your inter- 
rogators did tell John Jones that his family would starve unless he 
signed a confession, certainly you do not quarrel with the Raymond 
Board putting in a report. 

Major Fanton. I would like to explain this because it is very im- 
portant, and it underlies my statement and underlies the strong feeling 
I have about this case. I lived with this thing for 6 or 7 months. I 
saw the case develop. I believe that I knew the facts better probably 
than any of my interrogators. I had an opportunity to weigh the 
factual information that they were securing. I had an opportunity to 
observe them in action. 

I knew their techniques. I understood the picture, I think, very 

‘clearly. To me these statements do not ring true. I do not believe 
it was necessary to do these things. I do not think they entered in 
any way into the evidence that was accumulated. 

Senator McCarrry. May I interrupt you, Major? You said the 
Raymond report came the nearest to giving a true picture 

Major Fanron. I said the investigation came nearest to being a 
complete investigation; at least they did request statements from the 
prosecution. But they never did, to my knowledge, get any informa- 
tion from the prison personnel or any statements or information from 
the medical personnel that were assigned to this prison. 
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I understand some of these witnesses are coming here to testify to 
this committee. I think you will see the importance of their testimony. 
Senator McCarruy. Here is what the Board says: 


The practices referred to in A, B, C, and D above— 


that is with regard to threats, taking away ration cards, physical force, 
mock trials— 

the practice referred to in A, B, C, and D above, in certain instances exceeded . 
the bounds of propriety. 

You do not feel that this board was prejudiced against the prosecu- 
tion’s staff or anything when they made this investigation ? 

Major Fanton. I would not say so; no, sir. 

Senator McCarruy. Would you say ; 

Major Fanron. I would say they were trying to do a fair and 
impartial job. 

Senator McCarruy. And you said this board made the most 
thorough investigation of any of the investigations, and you feel in 
making this report that they were trying to render a fair report so 
that Clay would know it? 

Major Fawron. I believe so. 

Senator McCarruy. So that under the circumstances, do you not 
think that any disinterested individual is bound to believe that all of 
these things actually did occur? In other words, the use of mock 
trials, physical force, telling the man they would deprive the family 
of ration cards and let the family starve unless he signed a confession ? 
I guess that generally covers it. Do you not feel that in view of this 
report that any individual cannot help but believe that the trials were 
improperly conducted ? 

ajor Fanron. Of course, that is where I take exception to the 
Raymond report. I think it did convey that impression. I want to: 
make this very clear, because it underlies this whole thing: 

Senator McCarrry. You have testified previously that you did not 
know, for example, whether or not your investigators would tell a 
man “unless you confess your family will starve.” You testified you 
did not know that, and you testified that you did not attend a great 
number of the interrogations, I believe, or at least you did not attend 
all of them. 

Major Fanron. Certainly not all of them. 

Senator McCarruy. In view of that you, of course, cannot tell us in 
detail what threats, what physical beatings occurred, can you ? 

Major Fanron. I cannot tell you because I do not believe anything 
like that occurred. I can answer that this way, Senator: These wit- 
nesses will be before you, you will have a chance to judge them. 

Senator McCartiy. Which witnesses? 

Major Fanron. I assume all the interrogators are being called. I 
knew these men quite well. I was with them daily. I observed their 
techniques, I observed their results, which is even more important. I 
might say that at the outset I went through each one of the statements 
of the survivors taken by the IG, within a few days of the occurrence— 
this relates to the Malmedy massacre, the crossroads killing—and 
picked out the facts, established the pattern of facts, those facts which 
all the witnesses testified to, and did the same with the statements of 
captured prisoners of war. 
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That was the basis. Then I did everything possible to check the 
information that was being secured. 

Senator McCarry. Good. Let us get down to that. 

Major Fawron. I honestly believe that the statements are all cor- 
rect, to the best of the knowledge and belief of the people giving them. 

Senator McCarriry. Let us get down to the investigation you made. 
There were confessions of the men to the effect that they had mowed 
down a sizable number of American prisoners, shot them down in cold 
blood, near a church wall. There were corroborative statements of 
other witnesses; some of them,got immunity and were not tried, others 
of whom were codefendants. 

At the time of this alleged massacre of American prisoners you, of 
course realize that Colonel Peiper was in La Gleize, and that at that 
time he had 200 American prisoners of war at La Gleize, that the 
American commanding officer of those American prisoners was Col- 
onel McCowan, that Colonel McCowan was with Colonel Peiper, 
riding around, and had free access to the American village, that this 
massacre supposedly occurred while he was in the village supposedly 
negotiating for exchange of prisoners. 

After the negotiations were completed and he returned he gave no 
report whatsoever of any American prisoners being massacred. He 
testified at the trial that while he had the full run of the town, the 
churchyard and everything, he knew of no prisoners massacred. 

The parish priest living in the basement of the church, up and down, 
testified there were.no bodies around, heard no shooting, no indication 

‘that there was.a-massacre. 

In view of that, and in view of the detailed confessions you had to 
the effect that those American prisoners were massacred, right in Lieu- 
tenant Colonel McCowan’s area, who visited the area, does not that 
give you some reason to suspect that those confessions. were not true, 
or do you think that McCowan was blind, and could not see what was 
going on? 

Major Fanron. I heard Colonel Dwinell testify yesterday. I think 
he argued his case well. And I think Colonel Ellis will be allowed 
to answer those arguments. 

I am told, and I believe it to be a fact, that Lieutenant Colonel Mc- 
Cowan was thoroughly discredited at the trial. However, I am not 
competent to testify regarding that fact. 

Senator McCarruy. Can you tell us in what way he was discredited ? 
T think we have his testimony. 

Major Fanron. I cannot tell you, Senator, because, as I say, I have 
no knowledge of the incident. I think when Colonel Ellis resumes 
the stand, and answers the arguments that have been made by the 
defense counsel, as he certainly should, I believe that it will be clear 
to the committee just what the situation is. 

Senator McCarruy. Did you discuss this with Colonel Ellis? 

Major Fanton. [ have discussed that one aspect of the matter. I, 
furthermore, Senator—I did not mean to be inattentive, but I was 
looking for it here in my memorandum. We had a couple of witnesses 
who testified 

Senator McCarruy. Let us get--—— . 

Major Fanon. This is important with respect to McCowan. That 
is what I am doing. 
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Senator McCarruy. In other words, you think McCowan was lying 
when he said that— 

I was in that area, I was in charge of the 200 American war prisoners, those 
200 prisoners were released, I was in charge of all the prisoners in the area, 
and none of my prisoners were shot, none of the men over whom I had control, 
and no other American prisoners, were shot. 

Is it your thought now that he was lying at that time? 

Major Fawron. I do not know whether he was or not. When I say 
a witness’ testimony was discredited I do not mean necessarily that 
he was lying. He may tell an implausible story. 

Senator McCarruy. The affidavit of Everett, which was drafted in 
large part by Colonel Dwinell, one of the things set forth was this 
particular La Gleize situation. You say in your statement that these 
were complete falsehoods set forth in Everett’s statement, so I assume 
you must have something on which to base that. 

Major Fanron. I think you are going a little further than my 
statement, 

Senator McCarruy. May I read it to you. on page 18? 

Major Fanron. You have to read more than just page 13. 

Senator McCarty. On the top of the second paragraph, if you 
will refer to that, page 18, you said: 

Had the maney claims contained in this petition not been completely false— 


then you go on to say what the defense counsel should have done. 

In other words, you do claim those statements were completely 
false in Everett’s petition? . . 

Major Fanon. Insofar as they relate—and I think you ought to 
read this, becatise I did prepare this statement ‘carefully—insofar as 
they relate to these claims of brutality. They are listed at such length 
I cannot remember them all, to be honest with you. 

Senator McCarruy. The brutality is all tied up with the getting of 
confessions. 

Major Fanron. That is right; to the mock trials, and so forth. 

Senator McCarty. Colonel Everett says that an American lieu- 
tenant colonel was present and swears that no American prisoners 
were shot in this area. You produced detailed confessions of German 
soldiers saying they shot American prisoners in that area. Do you 
follow me? 

Major Fawron. Absolutely. 

Senator McCarruy. So Everett said those confessions were ob- 
tained by force, brutality, and threats. If Lieutenant Colonel Mc- 
Cowan is not lying, if he is not lying, then the confessions are false. 
That follows as night follows the day. 

In other words, you are in charge of 200 American prisoners of 
war, here in this area. You are in complete charge of them, and you 
say you had the complete free run in the area. You were negotiating 
for the return of prisoners, and you come to court and say that even 
though confessions state on such and such a date some 20 or 30 Amer- 
ican war prisoners were mowed down in the area over. which you had 
control, the confession stated that: ; 
_ I was there, all of my men are still living, they have all been exchanged, and 
no American prisoners were killed. ee ee 

Now, if you say that, either you are a complete liar or the confes- 
sions are false. Is that not right? 
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Major Fanton. No; not necessarily. 

Senator McCarrny. All right. Go ahead. 

Major Fanron. I do not think it necessarily follows at all. 

Senator McCarruy. Tell me why. 

Major Fanron. I think you have to identify the group concerning 
which you are talking about. It is conceivable that McCowan had a 
group of soldiers under his control, and in fact we had, when we were 
interrogating, a couple of witnesses say that pole treated McCowan, 
gave them good treatment, that he wanted to exchange certain German 
wounded prisoners for the prisoners that he had taken. 

I was trying to find it. Have you read the memorandum that was 
introduced in evidence on February 19, 1946? It-is in there. 

Senator McCarruy. Lieutenant Colonel McCowan’s testimony ap- 
parently is that he was in this small Belgian village of La Gleise. 

Major Fanron. Right. 

Senator McCarry. And that he had free access to discuss any 
matters with the local people, with the Belgians. He was there on 
the very day of the confessions that your men obtained, saying there 
was a massacre of American prisoners. 

He said: 


There was no massacre, If there had been I would know about it. 


Is it not obvious that either he was lying or the confessions you 
obtained were false? 
~ Major Fanon. I cannot say that. If all the facts you are giving 
me are correct, and if they are both talking about the same people—— 

Senator McCarruy. Could somebody get the testimony of Mc- 
Cowan? - 

Major Fanton. I think it is quite obvious what the answer is. If 
you have a direct conflict as to a particular shooting, either one party 
or the other is mistaken. 

Senator McCartuy. Do you plan being here in the morning ? 

Major Fanon. I will be here as long as you would like me, Except 
I would like to return to Bridgeport tomorrow. I have some matters 
coming up on Friday that I have to attend. 

Senator McCarriry. I realize that this $3 a day allowed the wit- 
nesses 

Major Fanton. It is not so much that, as it is taking care of clients. 

Senator McCartuy. It is rather a costly procedure for any of the 
witnesses to remain here. 

Senator Batpwin. Senator, do J understand that you are not going 
to complete with this witness tonight? I understood, coming over 
from the Senate Chamber, you thought you could. 

Senator McCarruy. I thought I could. Ido not know. How long 
could we continue? - 

Senator Batpwin. How many days have you been here, Major? 

Major Fanron. I really have not counted them up. About seven I 
think. Seven all told. 

Senator Batpwin. There is a young man here who has been here 2 
days from Washington-Jefferson University.. If you are going to con- 
tinue this, or keep the major overnight, anyway, I would like to try to 
get this young man on. He is in the middle of his examinations and 
would like to get back to school. 

Senator McCarrny. Surely. 
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Major Fanton. Are we going to have a session tomorrow morning? 

Senator Barpwin. Not until tomorrow afternoon. 

Major Fanron. I have to catch a train back at 4:10 to be on hand in 
the office on Friday. That is the difficulty there. I will not have much 
time tomorrow. 

(Discussion off the record.) 

Senator Batpwin. Go ahead, 

Senator McCarruy. Before you go, Major, there is one thing that 
I would like to clear up, and that is the question of mock trials. Did 
you attend those mock trials yourself? 

Major Fanon. I attended two of them. 

Senator McCarruy. You attended two of them? 

Major Fanron. Yes. 

Senator McCarruy. Will you describe in detail those two that you 
attended ? 

Major Fanton. I have undertaken to do that in a statement, but 
I will do it as best I can. 

Senator McCarruy. Will you tell me who was chairman of the 
court, if you can? 

Major Fanon. It would not be fair, I do not believe, to say there 
was a chairman. I was the highest ranking officer so it could be as- 
sumed that I was president of the court. 

This technique was originally designed to impress the witnesses, the 
subjects, with the ceremony attending the taking of the oath. 

Senator McCartuy. Will you do this for me? You have gone into 
that in detail, the other day. Will you describe actually, physically 
what was done? Who sat where, not what you or anybody else had 
in mind, 

Senator Barpwin. Did he go through this the other day? 

Senator McCartuy. Yes. 

Senator Batpwin. Then why do we need to go through it again ? 

Major Fawron. I can, for Senator McCarthy’s benefit, describe the 
scene, what it actually looked like. . . 

Senator McCartuy. You have not covered that yet. I wish you 
would. 

Major Fanron. I have not. 

Senator McCarrry. Give us the size of the room. So 

Major Fanron. It was a large-room, one of the end rooms in our 
cell block. Both the end rooms were larger rooms. There was a 
large window, about half the size of one of these windows. We had 
a small table, with a black cloth over it. 

We had a crucifix on the table, with two candles. And as the 
suspect came in his hood was removed, and the oath was explained to 
him, the sanctity of the oath, and the importance of telling the truth. 

The candles were lit, and he took the oath. Then the interrogator 
started in and described a particular incident concerning which we 
had information. I have been searching my memory for the name of 
the subject, because in one case I remember he started to talk right 
away and told us a complete story; a very successful procedure. 

Senator McCarruy. Will you get back to what was in the room? 
How many men were sitting behind the table? 

Major Fenton. There were three of us behind the table, including 
the interrogator. Two others besides the interrogator. I think there 
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was myself, but I cannot remember the other person. But he was an 
officer. 

Senator McCarruy. Besides the interrogators, how many court 
members ? 

Major Fanton. Just us two. 

Senator McCarruy. Just two? 

Major Fanron. Just us two, with the interrogator. 

Senator McCarrity. You and who else; do you know? 

Major Fanron. I cannot recall the name. 

Senator McCarruy. Who was the interrogator on this occasion? 

Major Fanton. Lieutenant Perl was the interrogator. 

Senator McCarrny. How many interrogators were there? 

Major Fanron. Just one; just Lieutenant Perl. 

Senator McCarruy. Was this for the purpose of impressing the 
defendant with the idea that he was being tried? 

Major Fanton. No. 

Senator McCarriy. It was not? 

Major Fanton. It was called a fast procedure, There was an 
element of compulsion in it. We were interested in the point that 
Mr. Flanagan has just called to your attention. I made the state- 
ment that there never was any defense attorney appointed. There 
never was. 

It is my understanding, as I said there, that after I left, the cere- 
mony changed a little bit, there was one man who would argue in favor, 
say “Let the man have a chance to talk,” and the other interrogator 
would be—— 

Senator McCarruy. Stick to the ones that you saw. At the time of 
the two at which you were present, was there anyone who held himself 
out as defense counsel ? 

Major Fawron. No; just one German- -speaking interrogator, and 

that was Lieutenant Perl. 

Senator McCarruy. You heard Lieutenant Owens testify the other 
day that he was asked to act as president of the court. ‘There were 
two other members of the court? 

Major Fanron. That is correct. 

Senator McCarriy. That one man was assigned as defense counsel, 
one man as prosecutor, and that there was no doubt in his mind but 
what one accused thought he was being aie You heard that testi- 
mony? 

Major Fanton. Yes. 

Senator McCarruy. You were not there that day, were you? 

Major Fanon. No, 

Senator McCarruy. So that you have no way of disputing that 
testimony of Lieutenant Owens? 

Major Fanron. None, other than hearsay, what I have been told 
by the people who were there, or had an opportunity to evaluate the 
situation. 

Senator McCarruy. Did you talk to someone who was in the room 
the day that Lieutenant Owens acted as president of the court? 

Major Fanon. No, sir. 

Senator McCarriy. So that then you do not accuse him of lying? 

Major Fanron. No. 
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_ Senator McCarruy. So that when he says there was a man assigned 
as defense counsel, who held himself out to the accused as defense 
counsel, you assumed he was telling the truth ? 

Major Fanron. I think he was the victim of clever cross-examina- 
tion. I do not mean to be facetious, Senator, because I think it is 
true. I do not think Lieutenant Owens realized just what you were 
driving at.’ He may have had the impression that one man was prose- 
cuting. J do not. think he was in a position to know. 

Senator McCarrnuy. Have you read over Lieutenant Owens’ testi- 
mony ? 

Major Fanron. No, sir. 

Senator McCarruy. When you read it over you will find that before 
I cross-examined him, that on direct, examination, the examination on 
the part of Mr. Chambers, Colonel Chambers, he testified that he was 
president of the court; he testified that one man held himself out as. 
prosecutor, one man as defense counsel; that this man who was de- 
fense counsel discussed the case with the accused. 

You heard him testify to that ? 

Major Fanon. That is right. 

Senator McCartuy. You would not accuse me of elicting that on 
cross-examination merely because I was waiting to cross-examine him 
later # 

Major Fanron. No. It am not sure. Did you bring that out, 
Colonel? TI have not. read the record. 

Mr..Cuamerrs. I endeavored, in examining Owens, to bring out all 
the evidence I could get as to whether or not he took part in the 
mock trial. Certainly if he made mention of it I would have pushed 
those points just as vigorously as Senator McCarthy. 

If he said I said them, I know he is correct. He read the report. 

Senator MoCarruy. You did not say it, Colonel. The witness said 
it. In fact you were rather disappointed, rather surprised. The wit- 
ness stated on direct examination that he was not prodding at any time 
at all, no pressure, that he was present, that one man held himself 
out as defense counsel. 

Major Fanton. Do you have the transcript? I am-quite clear, that 
it was in response to your line of questioning that he made the 
statement. . 

Senator McCarty. In other words, you think Owens was mistaken, 
‘hat he was not telling the truth ? 

Major Fanton. No, sir. I think he was doing his best to answer 
your questions. ; 

_ Senator McCarty. Would you like to see the record ? 

Mr. Cuampers. J am checking it now. Jam interested. 

Major Fanon. I am interested, too, because my recollection is quite 
clear. I remember at the time noting. 

Senator McCarruy. While Colonel Chambers: is going into the 
record, can you tell me who conceived of the idea of the mock trial? 

Major Fawron. Lieutenant Perl conceived this technique, because 
having in mind the continental practice with respect to sworn testi- 
mony he felt it would be more impressive, and some of these subjects 
would be impressed by the oath, and that it might succeed in securing 
a truthful statement. ; 

Senator McCarruy. He discussed that with you and you agreed to- 
hold these mock trials ? 
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Major Fanton. Yes. ' 
Senator McCartuy. The Raymond Board, which I believe you said 
was the more competent of the various boards that heard this—— 
Major Fanon. I said they made the most complete investigation. 

Senator McCarruy. They said this: 

No sentence was pronounced but the accused was made to understand that it 
was his last chance to talk, and undoubtedly in some cases understood he had been 
convicted, ; 

Major Fanron. Where are you reading from, Senator? 

Senator McCarry. Page 4, the last of the first paragraph. 

They say also: 

One member of the prosecution team would play the part of prosecutor, 
another would act as friend of the defendant. _ 

Let me ask you this: In view of the fact that you only witnessed 
two of these, and there were a sizable number conducted, do you have 
any way of knowing whether the Army report is correct or incorrect ¢ 

Major Fanron. ‘The Army report—— 

Senator McCartiuy. May I see that ? 

Mr. Cramepers. Surely. 

Major Fanron. Do you have another copy, colonel ? 

Mr. Cuameprrs. I am sorry there is not. I will try to find one. 

Senator McCarruy. Page 832: 

Mr, Owuns. As well as I can remember there was a room probably half as 


large as this room, set up with a table and chairs in there. I cannot remember 
the exact number of people who participated in it. 


This is not my examination. 


I know I was made president of the court or whatever they call it. They 
spoke in German all the time. They told me that they would like for me to par- 
ticipate in the thing, so I said: “O. K., I will help you out.”’ And I went in. 

The trial was carried on. The witness was examined. He was asked ques- 
tions of course, in German. I did not understand what they were asking him, 
I did not understand his answers, and after a period I would say of 10 minutes, 
the prosecution asked that the trial be postponed until the next day, and I never 
heard any of the results after that. 

That is the only one that I ever knew about occurring and the only one that 
I participated in. : 

Mr. CHAMBERS. During the trial was there someone who was acting as defense 
counsel ? 

Mr, Owews. Yes, sir. 

Do you think that answer was the result of clever cross-examination, 
or that he was the victim of clever cross-examination, when he said 
(19 - 999 

‘yes, sir’? 

Major Fantor. No. 

Senator McCarry. So when you said a little while ago that you 
thought Mr. Owens was the victim of clever cross-examination, when 
he said there was a defense counsel, you no longer believe that is true, I 
gather ? ; 

Major Fanron. Tf you will bear with me for a second, I will find the 
passage that I had mm mind. 

Senator McCarrny. Page 832. 

Major Fanron. I am looking for your examination. 

Senator McCarruy. Let me read the rest of it: 

Mr. CHAMBERS. Was he designated as such? 


Mr. Owrns. Yes, sit. During that short period of time he would confer with 
the defendant in the case, 
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Mr. CHAMBERS. You say that he was designated as defense counsel? Did they 
say that in English or German? How do you know that he was a defense counsel? 

Mr. Owens I was told by one of the officers there in charge that this particular 
fellow would act as defense counsel and the other fellow would act as. the 
prosecutor. ; 

Mr. Cuampers. How did-he conduct himself during the trial? What did he 
do, the defense counsel? 

Mr. Owens. It is so short that the defense counsel never acted, he would confer 
with the defendant, he would give, the answer. It was a very short thing. I 
would say not longer than 10 minutes. It was postponed over to the next day. 

Major Fanton. I do not want to quibble. I want to read to you 
‘what I had in mind. © 

Senator McCarruy. Forgetting what he said in cross-examination, 
in the original examination he said yes, sir, there was defense counsel. 
.He was designated as such, one man designated as defense counsel, 
and the other man as prosecution. Up until that point, up until the 
time he had said that, he was not the victim, wp until then, of any 
clever cross-examination, was he? 

Major Fanon. No. 

Senator McCarriuy. So up to that point, where he said yes there 
was a defense counsel, there was a prosecution counsel—up to that 
point he was telling the truth, do you think? 

Major Fawron. I think he was truthfully trying to answer the 
question. 

Senator McCarrny. And he was there and you were not? 

Major Fanton. That is correct. | 

Senator McCartrny. So he would be in a better position, right? 

Major Fawron. He would be in a better position to tell what he 
saw, that is correct. 

Senator McCarruy. When he said, “There was a defense counsel, 
and prosecution counsel, and I was president of the court, we con- 
ducted a trial,” he being there, there is no way that you can dispute 
what he had to say? F 

Major Fanron. I think there is, because I think his statement there 
was a defense counsel is clearly a conclusion. 

Senator McCarruy. Ihave used up more than 5 minutes, Mr. Chair- 
man, I am afraid. I have no further questions at this time. 

Senator Barpwin. I have tried to be as considerate and thoughtful 
of your position in this case as I possibly could be, and you have 
consumed a good deal of time on the examination of these witnesses. 
This man has been here several days. If it is agreeable to you he can 
be excused now and then he can arrange with Colonel Chambers to 
come back at some later date, a week or two hence, to complete any 
further questions that anybody might want to put to him. 

Senator McCartuy. J think that would be an excellent idea, to give 
us a chance to go over the record in the meantime. 

T appreciate the Chair’s calling the witness back. 

Senator Batpwin. Is that agreeable to you, Major? 

Major Fanron. Perfectly agreeable. 

Senator McCarrny. I might say that I appreciate your waiting 
around here so long. I know the arrangement we have for the pay- 
ment of expenses of witnesses is completely inequitable. We drag 
you down here for 100, 200, or 500 miles, and you have to stay in a 
hotel and cannot conceivably get a room for the expense that you are 
allowed. 
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It is a bad situation, but all witnesses are subject to the same thing. 
I think the Senate should do something about it, not only in this case 
but in all cases. 

Senator Batowin. If you are through with Major Fanton, we will 
ask Mr. Teil to take the witness stand. 

Senator McCarruy. Mr. Chairman, in view of the fact that I wrote 
Mr. Flanagan, who has been doing the investigation with the colonel 
on this matter, and talked to this witness, and arranged for him to 
come in, with the Chairman’s permission I would like to refrain from 
any examination of this witness, and let Mr. Flanagan do it, because 
he is better acquainted with the facts than I am. 

Senator Batpwin. You mean Mr. Teil ? 

Senator McCarruy. I do not know what the facts are that this wit- 
ness is going to testify to. 

Senator Batpwin. All right, Mr. Teil, will you hold up your right 
hand, please? (The witness was then sworn.) 


TESTIMONY OF KURT TEIL, PITTSBURGH, PA. 


Senator Barpwrn. What is your full name and address ? 

Mr. Tem. Kurt Henry Teil. 

Senator Batpwin. Where do you live? 

Mr. Tri, 5454 Wilkins Avenue, Pittsburgh, Pa. 

Senator Batpwin. Mr. Flanagan? 

Mr. Franacan. Mr. Teil, were you assigned to war crimes work in 
Germany after the war? 

Mr. Tri. That is correct. Assigned, that is, I had a job, was hired 
by the War Department and worked with the war crimes group. 

There was no assigning in a Regular Army sense, that somebody told 
you to gothere. Jactually applied for the job myself. 

Mr. Franacan. What type of work did you do at that time? 

Mr. Tet. I worked there for 2 years. JI was working, assigned 
to the investigations section, and at first I was hired as an interpreter- 
investigator, and conducted independent investigations of war crimes 
cases. 

Mr. Fuawacan. What period of time did you work on war crimes 
trials in Germany ? 

Mr. Tri. From, I believe the exact date is about November 20, 
1945, until August 28,1947. - 

Mr. Fuanacsn. Prior to the time you worked on war crimes trials, 
were you in the United States Army ? : 

Mr. Trin, That is correct. 

Mr. Fuanacan. And how long were you there, and what did you 
do in the Army ? 

Mr. Trin. I was drafted on March 13, I think, 1943, and assigned 

_to the Air Corps. After being for some time in the Air Corps med- 
ical department, I was later trained asan aerial gunner, and I went 
overseas with the Eighth Air Force and I flew 22 missions on a B-17 
over Germany. 

Then, in May, that is, when the war ended in Europe, there was a 
circular issued by the armed forces asking German-speaking per- 
sonnel to volunteer for extra duty. The volunteering was to be done 
without knowing what the mission was going to be. 
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I volunteered and later was assigned to A-2, section statf, at that 
time, now called USAF, St. Germaine, Paris. 

Mr. Fuanacan. While working on war crimes in Germany, did 
you have any occasion to make the acquaintance or work with any of 
the men assigned to the prosecution team in the Malmedy case? 

Mr. Tum. With some of them, yes. 

Mr. Franacan. Which ones in particular? 

Mr. Tew. I mean I knew the team that was at Schwabisch Hall. Do. 
you want me to name them, every one of them? 

Mr. Fuanacan. As many as you can recall. 

Mr. Tem. Mr. Thon, Lieutenant Perl, Mr. Ellowitz, and, of course, 
Captain Shumacker. Right offhand, there were quite a number of 
people there. 

Mr. Franacan. In addition to those, you probably knew some 
others? 

Mr. Ten. If I were told the name, if I knew them, I could say “Yes” 
or “No.” 

Mr. Franacan. Did you ever have any occasion to work on any 
phases of the Malmedy case for Colonel Ellis? 

Mr. Ter. I was not assigned to the Malmedy case, the investiga- 
tion of the Malmedy case. However, on some occasions, I would say 
it was the general set-up that investigators were making trips into 
areas where there were suspects, areas in Germany. They were at 
times called upon to help transfer those prisoners from the various 
camps in Germany to the jail at Schwabisch Hall, and I did that at 
several times. 

Mr. Fianacan. When you were in Germany, about the time this 
Malmedy case was being investigated, did you ever have occasion to 
discuss this case with your coworkers, or with men actually assigned 
to the case? 

Mr. Ter. You mean this Malmedy case ? 

Mr. Fuanacan. Yes. 

My. Tem. There was considerable discussion going on. 

Mr, Franacan. When you say considerable discussion, that was 
discussion between you and other war crimes investigators in the 
Malmedy case? 

Mr. Tem. I would say that there was considerable discussion among 
several investigators. I do not remember just exactly at what time 
or who they were. I would not name anybody. I do not remember. 

I just remember there was discussion. Lt was one of the big cases; 
it was natural there would be discussions about that. case. 

Mr. Franacan. In connection with those discussions, was there 
anything stood out in your mind as to the statements concerning the 
case, as to handling of the prisoners? 

Mr. Tem. Any specific incidents? 

Mr. Fuanaaan. Yes. 

Mr. Trin. No. 

Mr. Franacan. Were there any general incidents that stood out in 
your mind concerning the handling of prisoners in this case? 

' Mr. Terr. No, not incidents. 

Mr. Fruanacan. Were there any general rumors among you in- 
vestigators who were then in Germany concerning the handling of 
prisoners in this case? 
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Mr. Ter. I know what you are trying to arrive at. The thing is 
this: Among any investigators, working on any job, for anybody, 
whoever they may be, there is always a certain amount of argument or 
discussion about the possibility of using physical violence, and not 
using it, the so-called third-degree method. 

Of course, among all the investigators there was a certain amount of 
discussion about that possibility. 

Mr. Fuanacan. Did any of the interrogators assigned to the 
Malmedy case ever express the belief that it would be a good thing 
to use physical force to get confessions of this type? 

Mr. Tr. There were members, a few individuals, at war crimes 
that, of course, represented the view that it was more efficient, that it 
would be more efficient to use it. They did not say they were using it; 
they said they felt it might be more efficient, quicker to do that. 

Mr. Firanacan. It would be a fair statement, then, to say that there 
were those, investigators assigned to war-crimes cases, who thought 
it would be more efficient, in this type of case, to use physical force? 

° Mr. Tez. That was their opinion. They did not say that they would 
use physical violence. 

Mr. FianaGan. It is very clear they did not say they used it? 

Mr. Ten. That is right. 

Mr. Franacan. They thought it would be more efficient if used? 

Mr, Tem. That is right. 

Mr. Franacan. Who were the interrogators or the investigators 
that made such statements? - 

Mr. Ter. Well, I mean, as far as I remember, now—I am going on 
memory—over a period of 2 years, it was common knowledge, well, it 
was knowledge, that the attitude of certain members was that way. 

If I name them, I might name somebody whose attitude it was not. 
There were a certain number of investigators who felt that way. 
But I hate to name them by name because I would be pinning them 
down and saying this man had that attitude. I cannot say that any- 
more with certainty who they were exactly. There are certain possi- 
bilities. I can exclude definitely some people. 

Mr. Franacan. Who would you include? 

Mr. Ter. Exclude? 

Mr. Firanacan. Who would you include in that group, that felt 
it would be more efficient to use physical force? 

Mr. Tem. In one particular instance, I would say Mr. Thon. That 
I remember. 

Mr. Fuanacan. Tell us about that incident. 

Mr. Trrx. I just remember it was a discussion, in a cafeteria or 
something, that he made that remark. He was, I would say, among 
the other investigators, when this was brought up. He represented 
that one side of view. It was generally known that it was his personal 
opinion. 

Mr. Fuawacan. In this conversation that you had in the cafeteria, 
‘or some other place, among a group of investigators, at which Mr. 
Thon was present, he expressed the opinion or made the statement 
that, in his opinion, he felt it was more efficient to use physical force? 

Mr, Tet. Yes. 

Mr. Fianacan. You say yes. - 
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Mr. Tri. I just remember that was his opinion, ‘that j is right. I 
cannot remember the exact occasion at which it was said, but that was 
his opinion. 

_ Mr. Fuanaean. I realize that might be difficult. “But you cannot 
definitely remember his éxpression of that opinion? 

Mr. Tem. No. He was generally known for that. 

Mr. Franacan. You mean he had the general reputation for being 
pe of the opinion that physical force would be efficient in this type — 
of case? 

Mr. Te. I would not say reputation. He was known to have that 
opinion. That is what I am saying. 

Mr. Fuanacan. In addition to the statement he made to you, he 
was known to have that opinion? ~ 

Mr. Trem. That is right. 

Mr. Furanacan. Did you ever have a similar conversation, or over- 
hear similar conversations on the part of Lieutenant Perl? 

Mr. Tet. No, I didnot. I personally did not have any conversation 
that I remember. 

Mr. Firawacan. Did Lieutenant Perl have the reputation of being 
one of those that was of the opinion that the use of physical force 
would be efficient in the investigation of war crimes trials? 

Mr. Ter. I would include him in that group, yes. 

= Franacan. You would include Mr. Perl? 

My. Tum. Yes, sir; that is right. 

Mr. Fuawacan. Were there any other members of this prosecuting 
team in the Malmedy case that had similar reputations? 

Mr. Tem. That group might have included a few others. I could 
not-name them. 

_ Mr. Franacan. But you know it included Thon, and you know it 
included Perl? 

Mr. Trru. Yes. Whenever reference was made, people thought of 
those two. 

- Mr. Franwagan. On one s occasion, did you go to Schwabisch Hall, 
and were you taken on a tour of the Hall by Mr. Thon? 

Mr. Trin. That is right. I delivered a prisoner that I had, I think, 
picked up at a hospital or some camp, and turned him over to Colonel 
Ellis. 

Thon was standing around the room and asked if I would like to 
see the jail. 

Mr. Fuawacan. When was that, approximately ? 

Mr. Tei. The date? 

Mr. Fruanacan. Yes. ‘ 

Mr. Tem. I donot remember. I would say January, February 1946, 
About that date. 

Mr. Fuanacan. In January or February ? 

Mr. Tr. Somewhere around there. 

Mr. Furanacan. And after you received this invitation from Mr. 
Thon to take this tour through the prison where these Malmedy pris- 
oners were stationed, did you go on the tour with him? 

Mr. Term. That is correct. 

Mr. Frawaean. Do you recall any incident at the time of that tour? 

Mr. Ter. When we went into the jail, that is, where the cells were, 
the part of the jail where the cells were, there was a long, pretty wide 
hall. Mr. Thon said: “These are”—he pointed out what he called the 
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death cells. He said: “These are people who will probably hang. You 
can look into some of these cells.” So I looked into a number of them, 
three or four. I did not notice anything unusual. I saw the prisoner, 
but I did not see anything unusual. 

Then Mr. Thon walked away from me, from the cell where I 
had been sort of peeping into, and two or three cells in one direction, 
away from me, either to the right or to the left—I don’t remember 
that. I was still looking in one cell when he said: “Kurt, come here 
and look here.” 

Mr. Franacanw. You were looking in one cell? Mr. Thon was 
several cells away from you? 

Mr. Tri. Yes. 

Mr. Franacan. Several feet away from you? 

Mr. Trit. He had walked away, after I had looked in two or three 
cells. 

Mr. Fuanacan. And at that point, did he call to you and say: “Kurt, 
come over here and look at this’? 

Mr. Tx. That is right. I went over there. 

Mr. Fruanacan. At his instigation, at his call, you went over to 
this other cell? 

Mr. Ter. That is right. 

Mr. Fuanacan. Did you look into that cell? 

Mr. Trem. That is correct. 

Mr. Franacan. What did you see? 

Mr. Tum. I looked init. By looking in you mean through the peep- 
hole? As far as I know, there was no window in the cell. It was a 
sort of an eyeglass you look through. 

There was a prisoner lying on the floor, on his side. That is, he was 
lying on the side, in a sort of crumpled—had his legs pulled'up, lying 
on his side, and had a black hood over his face. I looked at the pris- 
oner and he did not move. 

Mr. Franacan. This prisoner was lying on the concrete floor? 

Mr. Ter. I do not remember whether it was a wooden floor, li- 
noleum, or concrete. 

Mr. Franacan. But he was lying on the floor in a crumpled position 
with a hood over his head ? 

Mr. Trim. One of those black hoods. 

Mr. Fuanacan. And he was lying motionless ? 

Mr. Tem. I looked at the man, 1 would say, for 30 seconds and he 
did not move. , 

Mr. Franacan. What time of day was this? 

Mr. Tri. 9:30 or 10 o’clock. 

Mr. Franagan. And at this time of day when you looked in all the 
ee cells, were the prisoners standing up or moving around their 
cells? 

Mr. Tew. That is right. 

Mr. Franacan. None of them were sleeping? - 

Mr. Trt. I did not see any of them. 

Mr. Fuanacan. But this one man was lying motionless on the floor 
in a crumpled position ? 

Mr. Trit. It appeared to me he was motionless. 

‘Mr. Franacan. And you looked at him for about 30 seconds? 

Mr. Tem. That is right. 
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Mr. Franacan. Then, did you say anything to Mr. Thon, or did 
Mr. Thon say anything to you? 

Mr. Term. After I had looked in there, I turned to Mr. Thon, still 
standing next to me, and said: “Harry, what is the matter with this 
man?” He said: “He just got out of interrogation and probably got 
roughed up a bit.” 

Mr. Franacan. He said he just got out of interrogation and got 
roughed up a bit ? 

Mr. Trem. Yes. That is exactly what he said. 

Mr. Franacan. Then, what else was said? 

Mr. Trn.. I did not say anything else. 

Mr, Fuanacan. What did you do? 

Mr. Tru. I walked back to the office, and after that I Jeft. 

Mr. Fuanagan. Did that end the tour right there? 

Mr. Trt. Yes. I was not interested in any more. 

Mr. Fuanacan. You said you did not want to see any more? Why 
did you not? 

Mr. Tem. I would not say I did not want to. I did not have any- 
thing to say. It was none of my business. I walked back to the office. 
Somebody else was with me, and we drove off. 

Mr. Fuanacan. As a result of what you say, that motionless man 
on the floor, and as a result of the actions and the words of Mr. Thon, 
nee, impression did you get as to the condition of the man on the 

oor ? 

Mr. Trt. The only impression that I could get was exactly what 
Mr. Thon had said, that the man had been interrogated by someone, he 
did not say who, and during the interrogation perhaps his face had 
been slapped a bit. He was not bleeding. I did not see any blood. I 

‘could not say for certain that the man was unconscious. 

All I could say was that the man was not moving while I looked at 
him. He was not in a sleeping position, for that time of day. 

Furthermore, I do not think Mr. Thon would have pointed out a 
man that was sleeping, that he especially would have called me back 
from where I was to see a man that was sleeping. I have seen plenty 
of prisoners that were sleeping. It would not be a novelty, 

Mr. Fruanaean. It is not likely that a man who was put back in his 
cell would go to sleep with that hood over his head ? 

Mr. Tett. That was not—I do not know. I do not know what the 
procedure in that jail was. 

Mr. Franacan. He did not appear to be handcuffed or manacled 
inany way? 

Mr. Tem. No, sir. I do not think he was handcuffed. I do not 
remember, but I am pretty sure he was not. 

Mr. Fuanacan. Would it be a fair statement to say that as a result 
of your conversation with Thon at that point, and as a result of your 
observations, your personal observations, you had the impression that 
that prisoner had been subjected to some type of physical duress or 
physical violence? 

Mr. Tr. I am afraid so. 

Mr. Fuanacan. You mean, yes? 

Mr. Tri. Yes, I am afraid so. 

Mr. Franacan. Is there anything else that you would like to 
state at this time? 
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Mr. Trin. Yes. I have a statement, if I may make it. J would like 
‘to say that when I came to War Crimes I was fully aware what its 
mission was. J was in accord with the objective and I tried to do my 
best to achieve it. It is possible that there might have been even 
better ways to achieve this mission than those that were set up. 

Senator Batpwin. May I interrupt you there? What was the 
objective as you understood it ? 

Mr. Trru. I have that later. 

Senator Batpwin. Go ahead. J will not interrupt you. 

Mr. Tem. If I do not answer it 

Senator Batowin. Go ahead. I will ask you at the end. 

Mr. Text. There might have been even better ways to accomplish 
this mission. By that I mean that perhaps it might have been better 
if the whole war crimes procedure had been handled by a neutral 
country. It is my personal opinion, since then, and perhaps even 
at that time, that if it was really a matter of dealing out justice, 
since there has been some doubt, as told to me by various people, 
that to a certain extent these crimes were happening on both sides, if 
one wanted to set a precedent and wanted to punish people for vio- 
lating the rules of war, that actually, in order to make that thing 
stick, it would have been better to have a neutral country try war 
criminals. 

However, I am glad to say that, as far as I am concerned, under 
the existing rules and regulations I feel the best was done that could 
be done. By that I mean the regulations at hand which were not set 
Py my immediate superiors but were set up at a much higher 

evel. 

Operating under those procedures I think we did the best that 
could be done. I feel a very deep respect for Lieutenant Colonel 
Ellis—a friend, a lawyer, and an administrator. I feel he is a very 
able man. J think that this feeling is shared by all those who ever 
worked under him or, better, with him: I do not think anybody 
actually worked under him; everybody always had the feeling that 
we were working with him to achieve the objective that War Crimes 
had. 

I know that he personally was strongly opposed to the use of any 
physical violence. We received repeated warnings from him. He 
called us together, two or three investigators at a time, and made 
this point very clear at repeated times: that no physical violence 
was to be used under any circumstances. 

I remember that, in one case, at least in one case, a man was sanc- 
tioned. By that I think he was actually fired, or at least his contract 
was not renewed when it came up at that time, and he returned to 
the States. This man had been accused of beating somebody. 

Furthermore, I would like to say that in the period that Colonel 
Ellis was not in charge of the war crimes investigations group another 
’ man who was in charge fired another investigator upon the first vio- 
lation. That is, the man had been reported as having kicked a pris- 
oner, and he was immediately sent back to the States. 

Senator Batpwin. When was that? 

Mr. Tem. That, I believe, was during Colonel Ellis’ absence, when. 
Colonel Ellis had returned to the States for a leave of absence. I do 
not remember the exact date. 
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Mr. Cuamperrs. Mr. Teil, may I interrupt? This man who was 
discharged for brutality to prisoners, was that in connection with the 
Malmedy case or was that in some other matter that Colonel Ellis 
was handling ? 

Mr. Trt. I think it was the one case that I remember—just a min- 
ute. At that time I think that was in connection with another case. 

Mr. Cuameers. Thank you. 

Mr. Tetu. It is beyond my imagination that Colonel Ellis ever sanc- 
tioned the use of physical violence at any time in any case. I knew — 
his personal opinions. He made a definite effort, repeatedly, to impress 
it upon the investigators not to use force. I would say that actually 
the number of violators were very small, and when they did occur they 
were punished. 

I would like to say further that some remarks have been made 
about the so-called 39-ers, and I am very happy to be one, as far as 
that is concerned, but I would like to say that, without the use of not 
only German-speaking—it was not only a matter that you had to have 
somebody who spoke German; you could get plenty of college-trained 
personnel who spoke German—but you had to have, for apprehension 
and investigation purposes, people who had lived in Germany after 
and during the Hitler regime—at Jeast during the Hitler regime— 
in order to understand the emotions, the ideologies, that were really 
prevailing, to what extent they were prevailing, and in what areas 
the tendencies were stronger toward nazism, and you had to know the 

governmental set-up, you had to know where to find records, and what 
records were kept. 

There were innumerable things that you could not learn from a text- 
book, where the Army had to use those men. I do not think anybody 
else would have been as well qualified and would have been able to do 
any type of job that would have helped in the rapid apprehension of 
any of these perpetrators. 

It has been brought out here by other testimony that some of these 
39-ers used physical violence, and that they used it because of a cer- 
tain sense of bitterness against German nationals in general. 

Senator Batpwin. Do you make that statement in connection with 
Schwabisch Hall, Malmedy, or in general ? 

My. Trem. Schwabisch Hall. I do not think it applies generally. 
Tf, however, the statement that was made here—that the 39-ers should 
not have been employed because they were biased or they had a feeling 
of bitterness in them—then I would say, if that is a general state- 
ment, then this is a general answer. 

I would say that I myself would have disqualified myself from 
ever working for war crimes, if I had felt that I could not control 
my emotions to the point of not letting my rage out on prisoners. 
I am coming to that in a few minutes. 

What I thought, as I said before, the mission of war crimes was: 
I certainly felt that it did not involve stooping to a level of those 
that we condemned. On the contrary—very much to the contrary— 
if anything was to be done we should try to avoid everything possible 
that would put us in the same class as those people. 

T felt, and I still feel, that out of—I do not know how many in- 
vestigators there were; I do not know the exact number of 39-ers 
there were—but I can say that 80 percent of those, at least, felt the 
way I felt. The other 20 percent may have felt the other way, but 
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that does not mean they used physical violence. They may have ex- 
pressed an opinion, as I stated before, that it was more efficient to do 
that, but that does not mean they did it. 

I would say that by far the largest majority of refugees never used 
that method and would not use it under any circemstances whatso- 
ever. I know that I would not, and I know of others who would have 
immediately disqualified themselves from working with war crimes 
if they had ever come into the situation where they no longer could 
control themselves. 

That is my own personal opinion. TI feel that perhaps a lot of this 
could have been avoided—a lot of. this stuff that has been brought 
up here—if more of the court members had been law members, and 
perhaps international lawyers, that is, had some experience in inter- 
national law. 

Finally, I feel that, since we proclaimed these trials to be demo- 
cratic and fair, they would have to be just that and nothing else. 

As you all realize, we are engaged in an east-west conflict. I do not. 
feel that we can win this conflict with bread alone. There are cer-: 
tain ideologies involved in this. I sometimes think that they are: 
more important than bread, or butter and bread. 

We have certain ideas that we call democratic. JI for one am fully 
convinced of the ideals of our ideology. Some feel that our ideas 
are too idealistic and therefore unattamable in this realistic age. I 
think they are attainable provided each and every one of us lives 
up to them at all times, even under adverse circumstances. 

War crimes were started with the idea of approaching one ideal of 
western consolidation, namely, justice. In general I feel we have 
succeeded in this. However, in this particular case, through the 
actions of a few—a very few—individuals, we stooped, or seemed to 
have stooped, to the level of those we condemned. 

This is regrettable, but perhaps out of this investigation something 
may yet come that will undo at least partially the damage done. 

If you would publicize what has been happening here, in these last 
2 weeks, as much as it is publicized in the United States, if you would 
publicize it in Germany, one could perhaps create the impression that, 
whatever happened, at least 1t was not the official policy of the Ameri- 
can Government to condone those actions, which is of course in definite 
contrast with what happened in Germany where apparently it was the 
official policy. 

I think perhaps by that we can reaffirm the impression over there 
that we do mean what we are saying. That is about all I have to say, 
Senator. 

Senator Batpwrn. When did you go to Schwabisch Hall? Do you 
remember the date? 

Mr. Tem. J think January or February 1946. 

Senator Barpwin. You merely brought prisoners down there from 
time to time? 

Mr. Ter. That is correct, 

Senator Batpwin. How many different visits did you make there? 

Mr. Trt. I think I went there once or twice after that occasion. 

Senator Batpwin. Altogether how many times? 

Mr. Tri. I would say two or three times at the most. Three times 
at the most. I donot remember any more. 

Senator Batpwin. When you went there, how long did you stay? 
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Mr. Tetu. This incident was the first time I went down. This inci- 
dent that I described was the first occasion I had to go to Schwabisch 
Hall. We came in there at night and delivered the prisoners to some 
guards, turned them over to some guards, then left. I was staying in 
a transient hotel in that town. 

I came back the next morning into the jail to pick up some more 
orders or something, to take them back to Weisbaden. ‘hat was the 
occasion that I was taken to the jail. 

Senator Batpwin. That was the only time that you were in the jail ? 

Mr. Ter. As I said, I had been there after that two or three times. 

Senator Batpwin. What I am trying to find out is what opportunity 
you had for observation there. : 

Mr. Ter. Only what I described. 

Senator Batpwin, Just that one time? 

Mr. Tem. For any observation. The other times I just went in 
there to the office and turned in the prisoner, maybe got a receipt for 
him, and walked out again. I did not want any details. 

Senator Batpwin. Do you have any questions, Colonel Chambers? 

Mr. Cuamerrs. I have a couple I would like to ask Mr. Teil. 

When you first got in contact with Senator McCarthy’s office and 
the call was reported to the committee, it was reported that—I am 
anxious to see if this is correct—you had seen one of the men lying 
unconscious on the floor with a black, bloody hood over his head, and 
you asked Mr. Thon who it was, and Mr. Thon said he was one of 
the men who had just finished his interrogation. 

Did I understand you properly a moment a0 when you said that 
you saw no signs of blood or anything of the kind ? 

Mr. Trm. That is correct. I do not know where that information 
came from. The letter that I wrote did not mention a bloody hood. 
I have a copy of it here. However, I did talk to the secretary on 
the phone and she may have gotten the impression that I said “bloody 
hood” and “unconscious.” I did not say that. 

Mr. Cuampers. You actually observed him for 30 seconds and did 
not necessarily believe he was enjoying a nap on the floor, but you 
saw no blood ? 

Mr. Tri. That is correct. 

Mr. Cuampers. So this particular thing is a misquote of what you 
said? 

Mr, Trem. That is correct. 

Mr. Cuamerrs. Senator Baldwin brought out that you were at 
Schwabisch Hall on three occasions. 

Mr. Tem. That is right. 

Mr. Cuampers. During which time you were in Schwabisch Hall 
. Prison a very short time and you looked into several cells in which 

you observed nothing out of the ordinary. You did see one cell in 
_ which this man was on the floor ? : 

Mr. Tri. That is correct. 

Mr. Cusmpers. Based on that, you have said that “apparently we 

have stooped to the same level as the people we have been fighting 
over there,” and you did not believe that was proper ? 

Mr. Tem. That is correct. 

Mr. Cuameers. Is that the only reason for that? or was there per- 

haps a general rumor about Schwabisch Hall? or were things being 
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said about Schwabisch Hall which would make you believe that these 
were common matters that were going on there? 

Mr. Tui. As I said before, it was the impression that was among 
some of the investigators anyway, from statements—I cannot name 
anyone specifically—trom statements that were made at various occa- 
sions, the impression was that physical violence was used at times. 
This was just one instance that Isaw. I will not say it confirmed my 
impression of these things that I heard, but it certainly did not do 
the opposite. 

Mr. Cuamprrs. You would say Colonel Ellis was a good adminis- 
trator ? 

Mr. Trt. That is correct. 

Mr. Cuampers. And a good administrator certainly should have 
known what his men were doing, and what the people working for him 
were doing? : 

Mr. Tri. That is right. I do not know whether that is always 
possible. 

Mr. Cuampers. I understand, but if Colonel Ellis was a good ad- 
ministrator and energetic, he should have known pretty well what 
was going on within Schwabisch Hall; is that correct ? 

Mr. Trem. As I said, I do not think Colonel Ellis could possibly 
attend all interrogations. There were 70 prisoners there. He could 
not know of every single instance of what went on. 

Mr. CuAmeerrs. What I really had reference to was matters of men 
being beaten, which would of course show up physically and probably 
require medical attention, and things of that kind. 

Mr. Ter. I have no evidence of any physical beatings where medi- 
cal attention was needed. 

Mr. Cuameers. Do you believe that, if such beatings did take place 
and medical attention was required, that Colonel Ellis would have 
known about it? 

Mr. Trt. I think so. 

Mr. Cuamesrs. And if he had known such things were taking place, 
certainly, based on your opinion of him, he would have taken prompt 
action to see that they were discontinued ? 

Mr. Trix. That is correct. 

Mr. Cuameznrs. I have no further questions. 

Senator Barpwin. Senator McCarthy ? 

Senator McCartry. Mr. Chairman, I would like to say that this 
young man volunteered to come over. He certainly should be com- 
plimented. He is a religious and political refugee from Hitler in 
Germany. He had every reason in the world to refrain from taking 
the time to come here. ‘ It has cost him some money to come here. 
I think he should have the thanks of this committee, and frankly 
I think an individual such as he, who as I say is a political refugee 
from Germany and who comes here to give what he knows, to make 
’ sure that the American. brand of justice will be meted out even to some 
who might be considered our bitter enemies, is definitely the kind of a 
young man we would like to have as a citizen. 

Mr, Tem. Thank you. 

Senator Batpwin. Just one further question. This incident that 
you described as having seen, did you report that to anybody ? 

Mr. Trm..What do you-mean by “report”? To any authorities? 
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Senator Bautpwin. Yes. 

Mr. Ter. No. I did make mention of that to several other indi- 
viduals later. 

Senator Batpwin. You did not officially report it? 

Mr. Tr. No, sir. 

Senator Barpwin. You thought there was no occasion to do that? 

Mr. Tru. That is correct. 

. Senator Barpwin. I want to express the thanks of the committee to 
you for coming down here. I am sorry we took so much of your time. 
‘You have performed a public service for us. 

Senator McCarruy. So that the record is clear, the contact that you 
made with my office was completely voluntary ? 

Mr. Trt, That is correct. 

Senator McCarruy. My office, I believe, then phoned you; you 
talked to someone in my office 4 

Mr. Ter. I think it was your secretary. 

Senator McCarruy. And J had no conversation with you prior to 
this time? . 

Mr. Tetu. That is correct. 

Senator McCarruy. I want to make it clear that the memorandum 
that I read into the record was a memorandum that my secretary 
made when she talked to you over the phone. 

Senator Barpwin. We will adjourn to 2 o’clock tomorrow afternoon. 

(Whereupon, at 4: 50 p. m., the committee recessed to reconvene at 
2 p.m., May 12, 1949.) 
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THURSDAY, MAY 12, 1949 


Untirep Starrs SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON ARMED SERVICES, 
Washington, D.C. 

The subcommittee met, pursuant. to adjournment, at 2 p. m., in room, 
212, Senate Office Building, Senator Raymond E. Baldwin presiding. 

Present : Senator Baldwin (presiding). 

Also present : Senator Joseph R. McCarthy; J. M. Chambers, of the 
committee staff; Francis Flanagan and Howell J. Hatcher, of the staff 
of the Subcommittee on Investigations of the Committee on Expendi- 
tures in Executive Departments; Colonel Murphy ; Colonel Ellis; Colo- 
nel Raymond; and Lieutenant Colonel Dwinell. 

Senator Batpwin. The meeting will be in order. We have two 
witnesses here today. One is a young man from Maine who, I under- 
stand from the staff, is going to be a short witness, and I thought we: 
might call him first. 

Senator McCarruy. Is tht all we have for today? 

Senator Batpwriyn. We have another. 

Will you take the stand, Sergeant? Will you stand up and hold up. 
your right hand, please? 

Do you solemnly swear the testimony you are about to give in this: 
matter will be the truth, the whole truth, and nothing but the truth, 
so help you God? 

Mr. Kine. I do. 


TESTIMONY OF JOHN WYCKLIFFE KING, PORTLAND, MAINE. 


Senator Batpwin. Will you give your full name, please? 

Mr. Kine. John Wyckliffe King. 

Senator Batpwin. Where do you live? 

Mr. Kine. Portland, Maine. 

Senator Batpwin. What is your street address, please? 

Mr. Kine. It is outside of Portland; it is a rural-delivery route. 

Rea Batpwin. Colonel Chambers, will you examine the witness; 

please? 

Mr. Cuampers. Now, Sergeant King, I believe you were assigned to: 
-duty at the Schwabisch Hall ? 

Mr. Krne. That is right. 

Mr. Cuampers. Can you tell us the dates at which you were at, 
Schwabisch Hall, approximately ? 

Mr. Kine. I went to Schwabisch Hall the last of December 1945. 

Mr. Cuamsrrs. When did you leave there? 

Mr. Kine. I left there in the last of February 1946. 
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Mr. Crameers. So, you were there, roughly, 2 months or 244 months. 

Mr. Kine. More or less, yes. 

Mr. Cuampers. During that time, what were your duties? 

Mr. Kina. Well, the first week I was there I stood ser geant of the 
‘guard, and shortly thereafter I was assigned by the first sergeant to 
escort the prisoners from their cells to the interr ogating rooms, and 
when they were finished interrogating them to take them back to their 
cells or the cells that Major Fanton told me to take them to. 

Mr. Cuamprrs. You were a part of the security detachment ? 

Mr. Kine. That is right. 

Mr. Cuampers. Was Captain Evans the commanding officer of that 
detachment ? 

Mr. Kine. Yes; he was. 

Mr. Cuamezrs. And you have mentioned the first sergeant for whom 

you worked; could you tell us his name? 

Mr. Kina. No; I do not recall his name. 

Mr. Cuampers. Do you remember a Sergeant Scaleez (phonetically) 

or Scalise? 

Mr. Kine. Yes; I do. 

Mr. Cuampers. Did you work with him? 

Mr. Kine. Yes, sir; ina way. I didn’t come under him, but I did 

work with him. When he wanted me to do anything to help him out, 

I did it when I had time. . 

‘Mr. Cuampers. Your duties, then, required you after the first week 

to take the prisoners to the interrogation center, turn them over to the 

Laser staff of the interrogation center, and then take them back 
rom the interrogation center to the prisoners’ cells? 

Mr. Kine. Whatever they gave me the number of to put them in; 
yes. 

Mr. Cuampers. That meant you took the prisoner out of the cell, 
put the hood over his head, and took him down and brought him back 
in reverse procedure; is that right ? 

Mr. Kine. That is right. 

Mr. Cuampnrs. You must have had occasion then to observe these 
prisoners. Do you recali whether or not you have seen cases where 
they had marks on them indicating they might have been beaten up or 
abused physically? 

Mr. Kine. No, sir; I never did. 

Mr. Cuamerrs. Did you ever see any evidence of brutal methods or 
rough methods in handling these prisoners ? 

Mr. Kine. No, sir. 

Mr. Cuampers. Sergeant, did you know a chap by the name of 
Deitrich Schnell who was stationed at Schwabisch Hall as a part of 
the medical detachment that was servicing the internees or civilian 
prisoners there? 

ie Kina. No; I never heard tell of him. 

CELAMBERS. Sergeant King, we have here an affidavit, and I 
jou like at this time to insert it in the record, which discusses at 
great length certain of the matters that took place at Schwabisch 
Hall. It was made by Deitrich Schnell, a medical student, who says 
he was born July 1, 1921, at Copenhagen or Goepinhagen. Schnell 
was not an accused, and he was not one of the Malmedy prisoners. 

He states in his memoranda—and for the purpose of identifying 
it, I am merely giving background here—that he worked in the hos- 
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pital while he was a prisoner of war in the internee section at Schwa- 
bisch Hall and that he saw many things that happened in the way of 
handling the so-called Malmedy prisoners. 

As a part of his affidavit, he has made certain statements about a 
Set. John W. King, which I am going to read:to you in detail, and 
then I would like to ask you some questions on them. 

There was, so far as you know, no other John W. King at Schwabisch 
Hall? 

- Senator McCarruy. Has the sergeant seen the affidavit, Mr. 
Chambers? 

. Mr. Coameurs. No. 
Senator McCarruy. Do you know what the claims are, Sergeant ? 
Mr. Kine. I haven’t any idea. 
Senator Batpwin. What was your answer to whether or not there 
was any other John W. King? There was no other John W. King? 
Mr. Kine. Not that I know of, sir. 
Mr. Cuamepers. I am sorry. I said Sgt. John W. King. He said 
Tech. Set. John W. King. Are you a tech sergeant? 
Mr. Kine. No; I wasn’t. 
Mr. Cuameers. I hope I have the right man here. 
Senator McCarruy. What were you? 
Mr. Kine. I was a buck sergeant. 
Mr. Cuampers. For the purpose of the record, I would like to ask 
Colonel Ellis: 

Did you have another King, or know of another King, that was 
there? 

Colonel Exxis. I don’t know. The sergeant had left before I got 
there. I know of no other King other than this Sergeant King. If 
there was, I do not know. 

Senator McCarruy. Colonel, could you check the personnel records 
in any way, or could that be done at Army headquarters, to find out 
if there was a Sergeant King in the area at that time, a Technical 
Sergeant King? 

Colonel Murryy. We would have to go to Germany on that. 

Senator McCarruy. How long would that take to do, that is by air 
mail? — 

Colonel Mureny. We could-do it within a week. 

Senator McCarruy. I wonder, Mr. Chairman, if we could ask them 
to do that? 

. Senator Batpwin. Surely. 

Senator McCartry. Find out if they had another enlisted man by 
the name of King, or men, and what their ratings were, at Schwabisch 
Hall. 

Senator Barpwin. Ever, at any time. 

Mr. Cuameprrs. I might say at the time I asked the Army to look 

-into this and locate King for me, this was the only King they came 
up with. I do believe we should go further and make sure we have 
the right man here. 

Senator McCarruy. I believe that—due to the fact that he referred 
to Technical Sergeant King and this man was not a tech sergeant— 
while he may be the same man, it is important from any standpoint 
to find out. 
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Mr. Cuampers. I would like to ask you, Sergeant King, you have 
already said you did know this man Schnell or remember knowing 
him. ; 

Mr. Kine. I don’t believe—I don’t remember ever seeing or hearing: 
tell of him. 

Mr. Cuamprrs. He has'a statement in here that Technical Sergeant 
King repeatedly said to us (internees) he “was not able to stand this. 
beastly business” neither physically nor mentally, and that he wanted 
to get back to the United States as quickly as possible. 

That is the end of the statement that was alleged to have been made 
by this Technical Sergeant King. Do you recall ever making a state- 
ment generally along that line, Sergeant! 

Mr. Kine. No; I don’t recall ever making that statement. 

Mr. Cuamprrs. Did you feel that way about the situation at Schwa- 
bisch Hall, Sergeant King? 

Mr. Kine. No; I didn’t. . 

Mr. Cuamebers. You left there quite early and came back to the 
United States. How did you come back? Did you request transfer ? 

Mr. Kine. Oh, no, sir. 

Mr. Cuamepers, You were just ordered back, were you ? 

Mr, Kine. My points were enough to get me home, so they just 
shipped me out with the rest of the outfit. At that particular time 
they shipped us home on 53 points; so, I went home. 

Senator McCarruy. You did not object to coming home? 

Mr. Kine. Not a bit. 

Mr. Cuamerrs. Let me ask one other question, then, Sergeant. I 
am assuming for the sake of argument that. we will lay this aside until 
we can find out if there is another Sergeant King. 

Senator McCarruy. I think that might be well. 

Imay suggest, Mr. Chairman, in view of the fact it may develop this 
was the only Sergeant King in the area, in which case we would have to 
call this young man back, that you go ahead and examine him as if he 
is the right Sergeant King and if it develops he is the wrong one and 
there was some other King there, then we can throw this evidence. out 
as being of no value. Would you not think so, Mr. Chairman? . 

Senator Batowin. I think so, but it seems to me that discrepancy 
there may be a comparatively miior one, because the only way you 
could tell the difference between a tech sergeant and a regular staff 
sergeant would be the insignia on his sleeve. It is very minor. 

Senator McCarruy. We can get it from the Army, the infallible— 
if I can call the Army infallible in any respect—the infallible infor- 
mation, so we will know. 

Mr. Cuampers. I think we should proceed, Mr. Chairman, on the 
assumption we have the right Sergeant King, and nail it down if we 
can. 

Senator Batpwrn. So do I. 

Mr. Cuampers. In your duties at Schwabisch Hall, were you re- 
quired to have any contact with this medical set-up? 

Mr. Kine. No; [ wasn’t. 

Mr. Cuamspers. Did you ever take prisoners over to the hospital? 

Mr. Kine. The only time I ever went over to the hospital was to 
get Colonel Peiper and bring him back for interrogation. 

Mr. Cuamepers. While you were at the hospital getting Colonel 
Peiper, did you have occasion to talk to any of the people there? 
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Mr. Kine. No; because he was at one end of the corridor, and there 
was a long corridor leading down through the hospital. I, had no 
occasion to go down. there. 

Mr. Cuampers. Sergeant, in your normal duties, not involved with 
Colonel Peiper, you have already stated you did not see any signs of 
people being beaten up or physically mistreated, but I wish you would 
tell us more about that. 

Did you ever see anybody with a black eye or bruises on them or 
anybody ever claim to you they had been mistreated or anything of 
the kind? 

Mr. Kine. No, sir, they never did. 

Mr. Cuameers.. While you were there, do you recall one of the per- 
sons on the guard being taken off the guard for mistreating a prisoner ? 

Mr. Kine. I heard of that incident, but it happened, I think, before 
I got there. In fact, I know it happened before I arrived there. 

Mr. Cuampers. Did you receive any instructions as to how you 
‘were to treat prisoners? 

Mr. Kine. Yes. When I went to work taking these prisoners back 
and forth from the interrogating room to the cell, Major Fanton told 
me that he would take severe action on anybody that came to his notice 
that they were abusing prisoners or stepping out of line one way or 
another with them; that they were to be taken to their cell and brought 
to the interrogating room and that would be all there would be to it. 

Mr. Caamperrs. Did this instance in which a man was taken off the 
guard for abusing a prisoner appear to be a violation of some instruc- 
tion that Major Fanton might have given you, or general instructions 
you had as to the treatment of prisoners ? 

Mr. Kine. Well, he must have violated his instructions. 
eae Cuamprrs. Do you recall anything about that case, Sergeant 

ing? 

Mr. Kine. No; I do not recall anything about it other than hearing 
it discussed, that this particular fellow, whoever he was, was taken 
off guard duty. 

. My. Coampers. You must have known the boys on the guard de- 
‘tachinent as well as the prosecution staff fairly well. Did you hear 
them talk? And I would like to say that I would like to have as accu- 
rate an answer as you can giveme now. Did you ever hear them talking 
about the way the prosecution staff or perhaps others handled prisoners, 
that they might have abused them or threatened them, or tricked them, 
or things of that type? 

Mr. Kriya. No, I never cid. 

Mr. Cuampers. Did you ever use a rope to lead the prisoners to the 
‘prosecuting staff? 

Mr. Kine. No. 

Mr. Cuameers. Did you ever stay within the mterrogation center 
and go into one of the mock trials, or anything of the kind, as a guard? 

Mr. Kine. No, never. 

Mr. Crrampers. Did you ever observe any of the mock trials? - 

Mr. Kine. No; I never did observe any mock trials. 

Mr. Cuamperrs. Did you ever see any man who might have had 
medical attention as the result of an injury or anything of the kind? 

Mr. Kine. No; I never did. 

Mr. Cuamsers. I have no more questions to ask at this time. 

Senator Batpwin. Senator McCarthy? 


560 MALMEDY MASSACRE INVESTIGATION 


Senator McCarruy. Sergeant, who contacted vou in regard to 

coming here today ? 

Mr. Cuampers. Perhaps, I should give the story on that. 

Senator McCarruy. I would like to get it from the sergeant. 

Mr. Cuamprrs. All right. 

Senator McCartuy. Who contacted you with regard to coming here 
today, Sergeant ? 

' Mr. Kixc. Mister—— 

Senator McCartuy. Mr. Chambers? 

Mr. Kina. No. 

Senator McCarruy. You were subpenaed ? 

Mr. King. Yes; I was subpenaed. 

Senator McCarruy. In other words, somebody served a subpena 
on you and you were subpenaed in the usual manner ? 

Mr. King. That is right. 

Senator McCarry. Has anyone discussed your evidence with you 
today ? 

Mr. Kina. No. 

Senator McCarruy. Has anyone discussed with you the facts of the 
case, what you knew, and what you did not know? 

' Mr. Kine. No. 

Senator McCarruy. When was this matter first diseussed, here 
on the stand today? 

Mr. Kine. That is right. 

Senator McCarry. You are sure of that iw 

Did any of the prosecution staff or anyone talk to you about what 
you were going to testify today ? 

Mr. Kane. Nobody did. 

Senator McCarruy. Nobody did? 

Mr. Kine. No, sir. 

Senator McCartuy. When did you get to town? 

Mr. King. 3:15 this morning. 

Senator McCarruy. 3:15 this morning, and went where? 

Mr. Kine. Well, I stayed down to the airport until about 7 o’clock 
and then came uptown, went to the hotel, and called Colonel Ellis up 
to see if he was in. 

Senator McCartuy. You called Colonel Ellis? 

Mr. Kine. That is right. 

Senator McCarray. What time did you call the colonel? 

Mr. Kine. Half past seven or a quarter of eight. 

Senator McCarry. What time? 

Mr. Kine. Half past seven or a quarter of eight. I do not know the 
exact time; I have no watch. 

Senator McCarruy. Had you ever met. the colonel before? 

Mr. Kine. No; I never had. 

Senator McCarriry. Will you tell me why you called Colonel Ellis? 

Mr. Kine. Why? 

Senator McCartuy. Yes. 

Mr. Kine. I had no other place to go, and TI knew he was there at 
the hotel, and so I called to get a place to stav. I didn’t have any 
money to go anywhere else. 

Senator McCarruy. I realize that $3 a day is not much, you can’t 
very well do too much on it. That is the fee, is it not, Mr. Chambers? 

Mr. Cuampers. Yes. 
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Senator McCarruy. It certainly covers all the expenses, does it 
not ? 

Then, you went up to the colonel’s hotel ? 

Mr. Kine. That is right. 

Senator McCarruy. And met the colonel? 

Mr. Kine. That is right. 

Senator McCarruy. And you have been with him since 7 o’clock 
this morning ? 

Mr. Krwe. No; he has been out all day. I stayed in the room and 
went to sleep. 

Senator McCarruy. A good idea. When did you meet the colonel? 
Did he bring you down here? 

Mr. Kine. Well, yes; he came back, and I got up and got dressed and 
came down here, 

Senator McCarruy. Did you discuss this matter with the colonel 
at all? 

Mr. Kine. I asked him what had gone on before, what the thing 
was all about. 

Senator McCarry. He told you what the evidence had been so far? 

Mr. Kine. Yes; he told me what the story was. 

Senator McCarruy. He told you there were claims that he had 
improperly conducted trials of the prisoners; did he? 

Mr. Kine. That is right, sir. 

Senator McCarruy. And asked you what you knew about the case? 

Mr. Kine. Yes 

Senator McCarrsy. And you told him what you knew and what 
you would testify to today? 

Mr. Kine. Well, yes; I fold him what I knew about it. 

Senator McCarruy. You discussed that in considerable detail, dia 
you, with the colonel? 

Mr. Kina. No; I told him I never heard tell of any of those beatings 
or ever saw any take place. 

Senator McCarruy. Mr. Chairman, I am sure Colonel Ellis did not 
do anything at all out of the way in this case, but I do believe when a 
witness comes to testify, I think, unless he is part of the prosecution 
staff, in which case they certainly ought to discuss matters with the 
committee, or part of the defense, or they may want to discuss matters 
with your ‘staff or my staff, I believe the other witnesses, the so-called 

‘independent witnesses, should not be contacted by either the prosecu- 

tion in the case, the defense in the case, or contacted by Mr. Chambers 
or Mr. Flanagan unless both Mr. Flanagan and Mr. Chambers are ~ 
present. Otherwise, the inclination is too great. We saw it on the 
stand when Owens was on the stand and heard the major who outranks 
him and under whom he worked, and heard other men testify differ- 
ently, squirmed and tried to get from under his testimony. 

I know Colonel Ellis has been completely honest in this matter, 
but it does create a bad picture. 

I met the sergeant having lunch downstairs with the colonel today. 
I think if I had been the colonel I would have done the same thing. 
These men are not paid adequately for coming here, and I would invite 
him to lunch, too. But it just does not create the i impression of a fair 
hearing when the witness comes to town and gets in touch with the 
man who should be principally interested in having ‘a clean bill of 
health given the prosecution staff. 


562 MALMEDY MASSACRE INVESTIGATION 


And, as the sergeant says, he discussed the evidence heretofore, dis- 
-cussed the fact that the prosecution staff was under fire, and I frankly 
just do not think it is proper at all. I think the prosecution staff, the 
defense staff, should be instructed they should not under any circum- 
stances discuss the case, with the witnesses coming in, and if Mr. 
Chambers wants to discuss the matter with the witness, I think Mr. 
Flanagan or the colonel here should be present, and if Mr. Flanagan 
wants to discuss it Mr. Chambers should be present. I do not think | 
it should apply to your discussions with Mr. Ellis or persons of the 
‘prosecution staff. I do not believe it should, or Flanagan discussing 
with Colonel Dwinell or Colonel Everett. 

I believe the Chair will agree with me on that. 

Senator Batpwin. Obviously, we do not want to have any testimony 
here that is influenced in any way, shape, or manner. But, of course, 
the committee staff is under considerable difficulty in preventing any 
‘witness who may come here from getting in touch with Colonel Ellis 
or anybody else. The man is under oath. Of course, you are forti- 
‘fied by that. 

Of course, I agree with you: I do not think they ought to talk. 

Senator McCartuy. It just does not look good. 

Senator Banpwin. I do not think they ought to discuss their testi- 
mony, and I do not think that Colonel Ellis would do anything, or 
the other officers, that would in any way affect that. 

So far as the staff is concerned, the job of the staff is to present this 

testimony in as brief a form as it can be presented, and I do not see 
how you can do that if the members of the staff cannot find out in 
advance something along the line what the witnesses’ testimony is 
going tobe. I mean he does not need to go over it in detail with them, 
but it seems to me, in the interest of brevity and conciseness and the 
saving of as much time as possible, that the staff has got to have some 
knowledge of what the range of information is that the witnesses 
or the particular witness may have. 
_ Of course, that is generally practiced in court. As you know, 
lawyers for both sides are expected to go over the testimony of the 
witness ahead of time and know something about the field of their 
testimony, and I do not think that you can avoid that. 

The staff is not going to—this is not a trial of any individual. It 
is an attempt to ascertain the facts and what did happen. Nobody 
is being charged here with anything. It is an effort on the part of 
the committee to find out what goes on. 

We have got to use normal processes in order to do this. 

Senator McCarruy. Mr. Chairman, as the Chair knows and the 
staff knows, I have been turning over to the staff the names and 
addresses of the young men that have contacted me and given me 
information. I want to say that I could not feel free to do that unless 
the Chair instructs the members of the prosecution they are not to 
discuss this case with the witnesses who come in. 

Senator Batpwin. I think that is fair. I think as a matter of 

Colonel Exxis. I will be very glad to comply. 

Senator Batpwin. [ think as a matter of practice, the members of 
the prosecuting staff or investigating staff should not discuss the 
details of this case with the witnesses. 

Senator McCarruy. I think you are right, Mr. Chairman, about 
the necessity of the staff discussing this matter, certainly in prelimi- 
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nary fashion, to find out whether or not the evidence—for example, 
when a man turns over a letter to Mr. Chambers, he may want to call 
a witness and check the background to find out whether or not he has — 
got evidence of value. 

I think Mr. Chambers and Mr. Flanagan have been getting along 
very well on that. 

Sensis Batpwin. I do not understand, in this situation, that Col- 
onel Chambers represents the defense and you and Mr. Flanagan 
represent the prosecution. J thought we were all sitting in here 
together as a committee to investigate the facts. 

Colonel Extis. I will be glad to comply with your request. 

Senator, I have no reason to talk to any of these people, and I will 
take it upon myself to comply strictly with your desires on the matter. 

Senator McCarriry. I certainly was not accusing you of anything 
wrong, but it looks bad when an independent witness comes in here 
and is seen conferring with the prosecution staff and discussing all 
aspects of the case. 

I am convinced if Mr. Owen had had a chance to talk to Major 
Fanton before he testified he never would have testified as he did, 
Once he learned that was not the thing Mr. Fanton said, he tried at a 
very late moment to twist and change his testimony. 

Mr. Cuampers. Mr. Chairman, purely for the record, I think I 
would like to have a chance to make a very brief statement here. 

We have had some 15 witnesses before us, and because of Senator 
McCarthy’s remarks at the start of this hearing about not wanting the 
witnesses to be interviewed even by members of the staff in advance, 
I have been meticulous in avoiding talking to them. 

Senator McCarruy. I know you were. 

Mr. Crrampers. I would like to, however, clearly point out I told 

Mr. Flanagan as far as I was concerned—and I thought I was speak- 
ing for the committee at the time—we did not care who you all talked 
to. Tam sure Colonel Dwinell, Mr. Strong, and many others—not 
many, but some——have been talked to for the purpose of finding out 
what information they had and discussing what the best way was to 
present it. 
_ Unless I find it will be necessary to require a statement in advance 
from some particular witness, or I have reason to believe I should 
interrogate him in some detail, I do not intend to talk to these wit- 
nesses before we put them under oath except to take care of adminis- 
trative arrangements that are necessary. 

Senator McCarry. I might say that I appreciate very much the 
fact you have not talked to Owens ahead of time, certainly had not 
coached him, and I might say I have no objection to what you have 
been doing here, none at all. 

Sergeant, let me ask you this-—— 

Mr. Kine. Yes, sir. 

Senator McCartuy. You said there was some discussion about the 
discharge of a guard who had acted improperly. 

Mr. Kine. That is right. 

Senator McCarruy. Or beaten up the prisoner. Will you tell us 
exactly what that discussion was? 

Mr. Kine. Well, that is a long time ago, sir. 

Senator McCarruy. I realize that. 

Mr. Krve. I do not know, I guess I heard them: 
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Senator McCarruy. Pardon me? 

Mr. Kine. I guess it was just talked freely around that one of 
‘the guards had stepped out of line with one of the prisoners and 
was taken off guard duty and put doing something else where he had 
no contact with them. 

Senator McCartuy. You say “stepped out of line.” Was the 
rumor he had been hit, kicked, beaten up, what had he been doing? 
You said there was considerable discussion. Can you remember any 
part of that considerable discussion? If you can, it will help. 

Mr. Kine. I guess they just said in the mess hall so-and-so was 
taken off guard duty. : 

Senator McCarray. Would you speak a little louder, please. 

Mr, Kine. I guess it was just discussed in the mess hall that so- 
and-so—I cannot remember his name now—was taken off guard 
duty for mistreating a prisoner. I don’t know what he did now, L 
can’t recall that. He did something to warrant taking him off guard 
‘duty. 

Senator McCarruy. When you took the man to the interrogation 
room—did you say ? 

Mr. Kine. That is right. 

Senator McCartuy. That room in which they were interrogated? 

Mr. Kine. Rooms, there was more than one room there. 

Senator McCarruy. Some of the prior witnesses have stated that 
the guards would bring the prisoner to a certain center, and then 
the interrogation staff would pick them up from there and take them 
‘over to the interrogation room. Is that correct? 

Mr. Kine. Pardon me? 

Senator McCartuy. Is that correct? 

_ Mr. Kine. There is a long corridor about as wide as this room 
here. On the right-hand side of that corridor there are probably six 
‘or seven or eight rooms. 

Senator McCarruy. Yes. 

Mr. Kine. And usually when I brought a prisoner over I would 
-go down and stand in the corridor with him, and one of the interro- 
gators would take the prisoner from me and take him in whichever 
room he wanted to interrogate him in. : 

Senator McCarruy. So then the previous testimony that under 
no circumstances did the guards bring the men directly to the interro- 
gation room but that they brought them to this center, that is incorrect ? 
You actually brought the men from their cells right directly to the 
interrogation room? 

Mr. Kine. That is right. 

Senator McCartruy. May I ask, Mr. Chairman, Colonel Ellis if 
that is incorrect ? 

Colonel Exxis. They did not explain it fully. He explained it 
right. There is a big hall there, and they left the prisoners there, 
and the interrogator came out and picked up the prisoner—just like 
walking across this room. That is what they meant by the interroga- 
tion center. He is substantially correct and the others are substan- 
tially correct. 

Senator McCarry. Then, after the interrogation hall was reached, 
one of the interrogators would take the prisoner from you? 

Mr. Kine. That is right. 

Senator McCartuy. Then what did you do? 
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Mr. Kine. I would go back up the hall and go in the room where 
the clerks were doing the typing. 

Senator McCartruy. Go back up where the clerks work? 

Mr. Kine. Yes. 

Senator McCartuy. How many other guards were doing the same 
work you were doing? 

Mr. Kine. Only myself and Corporal Gray. I do not know where 
' his home is. 

Senator McCarruy. You were the only two men that ever brought 
them from the cells to the interrogation rooms? 

Mr. Kine. The only two I can recall while I was there. Before 
I came Sergeant Scalise used to do it. 

Senator McCarruy. You did that from December until February, 
is that right? 

Mr. Kine. That is right. 

Senator McCarruy. When you took them back to the cell who 
opened the cell door and put them in, did you do that ? 

Mr. Kine. I took the key over, opened the door, and put them in, 
and brought the key back. 

Senator McCartry. Did you take the hood off their heads? 

Mr. Kine. That is right. 

Senator McCarry. In all cases? 

Mr. Kine. That is right. 

Senator McCarruy. Mr. Tiel testified yesterday that he came down 
to Schwabisch Hall and Mr. Thon said, “Come up here. I want you 
to see something.” 

That he came up and looked through the peephole in the door and 
saw a man lying there who appeared to be in an unconscious condition 
on. the floor of the cell with a black hood over his head. And he said, 
“Thon, what is wrong with him? What happened to him?” 

And Thon said, “He just finished interrogation and perhaps was 
roughed up a bit.” 

The testimony there was that this man had a hood over his head. 
Tf in ali cases you took the hoods away from them and put them in 
the cells, how could he still have had a hood tied over his head when 
lying on the floor? Have you any idea? Had they any extra hoods 
in the cell he could have slipped on ? 

Mr. Kine. I don’t know. I don’t know how he could have possibly 
had a hood on his head when J had taken it off him unless—I don’t 
know. 

Senator McCartuy. You do not know of any extra hoods hanging 
in the cells that the prisoners might use if they wanted to have a hood? 

a Kine. No. Usually all the hoods were up in Major Fanton’s 
office. 

Senator McCarriry. And you used to hang around Major Fanton’s 
office, did you? 

' Mr. Kine. No; I didn’t. sir. 

Senator McCarruy. Were you on duty when a Mr. Steiner was one 
of the interpreters or interrogators ? 

Mr. Kine. Interrogators ? : 

Senator McCarruy. When Mr. Steiner was there working. TI be- 
lieve that Major Fanton testified that he interrogated only one or 
two. Mr. Bailey testified he had interrogated several at least. So 
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he was an interrogator for at least some time while Major Fanton 
was in charge. 

The question is: Did you know Steiner? 

Mr. Kine. I can’t recall him. I might have known him. 

Senator McCarruy. Were you around there every day during inter- 
rogations? 

Mr. King. Practically every day. 

Senator McCartuy. Will you name the other interrogators if you 
know them ? 

Mr. Kine. Well, there was Lieutenant Perl. 

Senator McCartsy. Perl? 

Mr. Kine. Lieutenant Perl. 

Senator McCarruy. And? 

Mr. Kine. Ellowitz and Thon. 

Senator McCarruy. Lieutenant Thon? 

Mr. Kine. Yes. 

Senator McCartuy. Do you ever recall having brought a prisoner 
to Steiner for interrogation ? 

Mr. Kine. No, I truthfully don’t recall that Steiner. I might know 
him by sight. 

Senator McCarry. You said you left in February. What time in 
February, if you know? 

Mr. Kine. Close to the last of February, because I went to Bad 
Mergentheim for a couple of weeks to process, and I spent a week in 
Belgium. And I think I was home the 20th of March—when fF landed 
in the States. 

Senator McCarrny. You said you thought you left the first part of 
February ? 

Mr. Kine. No; I left along toward the last. 

Senator McCarruy. Along toward the last part of February ? 

Mr. Kine. Yes. 

Senator McCarruy. You did not have anything to do with the feed- 
ing of the prisoners or anything like that, did you? 

Mr. Kine. No, I did not. 

Senator McCarruy. Can you speak German ? 

Mr. Kine. No. 

Denanor McCarruy. Did you leave before the Polish guards took 
over ? 

Mr. Kine. Oh, yes. 

Senator McCartuy. So when you were on duty they were all Ameri- 
can guards? 

Mr. Kine. That is right. 

Senator McCarruy. You only know of one guard who was dis- 
charged for beating or mistreating prisoners? 

Mr. Kine. That is the only instance I know of, sir. 

Senator McCartuy. Isee. You do not know what that man’s name 
was ! 

Mr. Kine. No, I don’t recall. 

Senator McCarruy. Was he one of the men under your command? 

Mr. Kine. No, he was just in the company—B company. 

Senator McCarruy. I understood you did not witness any of the 
interrogations or any of the mock trials. 

Mr. Kine. No, sir; I did not hang around down there at all. 
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Senator McCarruy. There has been a claim here that there were 
fake ministers and fake priests who would go into the cells and get 
statements. I assume, not having seen the mock trials and inter- 
rogations, you would not know anything about that either, would you? 

Mr. Kine. No; I wouldn’t, Senator. 

Senator McCarruy. I see. You of course never saw any of the 
prisoners undressed to know whether they had been bruised or beaten ? 

Mr. Kine. No. 

Senator McCarruy. You said you do not speak German? 

Mr. Kine. No, I don’t. 

Senator McCarruy. You did not talk to the prisoners as you 
marched to the interrogation room ? 

Mr. Kine. No. 

Senator McCartuy. Am I correct that there was a strict order that 
none of the guards talk to the prisoners? 

Mr. Kine. There were none that could speak German that I know 
of, sir. 

Senator McCarruy. Isee. Do you know whether there was such an 
order or not, not to talk to prisoners? 

Mr. Kine. I never heard of it. 

Senator McCarry. In view of the fact you could not understand 
the German language, the prisoners could not possibly tell you whether 
they had been beaten up or what had happened to them in the inter- 
rogation cell ? 

r. Kine. Not unless they could speak English. 

Senator McCarruy. Thank you, sir. 

Senator Batpwin. Just a question or two, sergeant. 

Mr. Kine. Yes, sir. 

Senator Batpwin. You were there from the last of December to the 
last of February? 

' Mr. Krye. I think I went there about the 25th of December. 

Senator Batpwin. That would be Christmas. 

Mr. Kina. Well, yes, right around Christmas, or a little before 
Christmas. 

I think, as far as I can remember, that was about when it was. I will 
say sometime in December, but I thought it was towards the last of 
December. But I know I was home in March. I do know that. 

Senator Batpwin. During the time you were there you had frequent, 
many opportunities to take prisoners from the cells and take them to 
the interrogation place and back again? 

Mr. Kine. Yes, sir; I did. 

Senator Banpwin. Have you any idea how many you may have 
handled? How many times did that occur a day, Sergeant? 

Mr. Kine. I don’t know. Some days I would probably take 5 or 6 
and some days I would probably take as high as 20 or more. 

Senator Batpwin. During the time you were there did you ever 
see anybody, any prisoner, slapped or kicked or punched, or slammed 
up against the wall, or kneed in the groin or manhandled ? : 

Mr. Kine. No; I never did. 

Senator Batpwin. When they were through with the interroga- 
tion you took the prisoners back to the cell? 
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Mr. Kine. That is right, sir; I did, wherever Major Fanton told 
me to take them. Sometimes they put them in.a large room; they 
would not go back to the cell. They would be through with them. 
They had two or three large rooms, I would say, rooms as large as 
this room here with bunks. They were double-tier bunks like we 
had in the Army. : 

Senator Batpwin. How is that? 

Mr. Kine. They had double-tier bunks like we had in the Army, . 
double-deckers, and they put them in that room there after they got 
enous interrogating them, and I guess they shipped them out some 
place. 

Senator Batpwin. Who would handle them? "Would some of the 
guards put them in there? Did you ever do that? 

Mr. Kring. I would take them down. 

Senator Batpwin. You would take them down and put them in 
the room ? 

Mr. Kine. That is right. 

Senator Batpwin. I want to have you tell me if at any time you 
ever saw a man come out of one of these interrogation rooms who 
appeared to be injured or unconscious, or semiconscious, or suffering 
from any physical abuse of any kind. 

Mr. Kine. No, sir; I never did. I can’t recall of an instance where 
I ever saw anybody that had ever been molested by anybody. I can’t 
recall ever seeing one of those prisoners ever bothered. 

Senator Batpwin. I think that is all. 

Anything further, Mr. Chambers? 

Mr. Cuampers. One question. You mentioned going over to the 
hospital to get Colonel Peiper. 

Mr. Kine. That is right. 

Mr. Cusameprrs. I believe for a while he was billeted over there. 

Mr. Kine. Yes. ; 

Mr. Cuampers. Did you ever have occasion to take Malmedy pris- 
oners to the station hospital or prison hospital ? 

Mr. Kine. No, sir. Sergeant Scalise, I think, took care of those, 
took them over or had somebody take them over. I never did. 

Mr. Cuampers. Was the hospital in the prison used to treat the Mal- 
medy prisoners? 

Mr. Kine. Yes, it was. They had a dentist, in there and a nurse, 
or a woman who came with him. I suppose she was his assistant. 

Mr. Crampers. Outside of dental care—and by the way do you 
know the name of the dentist ? 

Mr. Kine. No. 

Mr. Cuampers. A German dentist, was it not? 

Mr. Kine. Yes, it was. I don’t know his name. I saw him come in. 
Mr. Crampers. You never heard him referred to as Dr. Knorr by 
any chance? 

. Mr. Kine. No; Inever did. 
Mr. Crampers. Outside of the dental cases, did they take prisoners 
over non other injuries, or sickness, or anything of the kind to the hos- 
pital ? 

Mr. Kine. I don’t know that. I know they took them over there for 
dental cases. Yes; they had them over there for being sick. I don’t 
know whether any surgery or anything like that was performed, but 
I know there were prisoners over there to the hospital. 
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Senator McCarruy. Where was the prison hospital? 

‘Mr. Kine. Right inside the prison. 

Mr. Cuampers. That is where the German doctors and German med- 
ical personnel handled mostly the internees, but they also apparently 
were treating some of the Malmedy prisoners? 

Mr. Kine. I think they were, sir. I know they were handling the. 
internees there at that time. 

Mr. Cuameers. That is correct. 

Mr. Kine. At that hospital. 

Mr. Cruampers. And you are pretty sure in your own mind that 
they were handling the Malmedy prisoners? 

Mr. Kine. I would say yes. 

Mr. Cuamerrs. No more questions. 

Senator McCartuy. I have one or two more. 

Senator Batpwin. Senator McCarthy. 

Senator McCarruy. First, may I suggest I understand this man. 
Knorr has lost both legs and is now in a hospital in Germany... 

I wonder if it. would be possible to get his records. I assume, do- 
ing his work for the Army, he must have kept some records of treat-. 
ments and charges he made. That would be very helpful if we could: 
get those. 

Mr. Crampers. Senator, I think this is a matter of long-range. 
planning-as to how we shall go after this testimony in Germany, but 
definitely we are going to try to pick up any medical or dental records 
available. 

Senator McCarruy. I see. 

Senator Barpwin. Any further questions? 

ene McCarruy. Yes, I have some, Mr. Chairman, a number of 
them. 

Were you present on duty the night one of the prisoners committed. 
suicide ? 

Mr. Kine. I never heard tell of anyone committing suicide, 

Senator McCarrry. You say you were not on duty? 

Mr. Kine. I couldn’t have been, I never heard tell of anyone com-~ 
mitting suicide. 

Senator McCarruy. The records show a man hung himself, and he 
has been buried, so he committed suicide; take my word for it. In 
other words, you were not on duty when he committed suicide? 

Mr. Kine. No, I was not. It is news to me. 

Senator McCarruy. Colonel Chambers, do you know if we have a 
record of the date this man committed suicide? 

. Mr. Cuampers. We have it, Tam sure. It will be a matter of locat~ 
ing it. 

Senator McCarruy. Do you know, Colonel Ellis? 

Colonel Exxis. The 7th or 8th of March. 

Mr. Cuampzrs. That was after this man left. 

Colonel Extis. Yes, sir. 

Senator McCarrny. Did you ever see a priest or a minister or a 
rabbi in the Malmedy section of the prison ? 

Mr. Kine. No, I never did, sir. 

Senator McCartny. And you were on duty practically every day? 

Mr. Kine. That is right, sir. 
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Senator McCarruy. And you knew there was some sizable number 
of Protestants, Catholics, or Jewish boys. I understand then there 
was no chaplain assigned to these boys. 

Mr. Kine. I did not see one. 

Senator McCarruy. You never saw one? 

Mr. Krne. No. -I know they were given Bibles by Sergeant Scalise 
and myself. There were a few there in the prison library. I guess 
a dozen or a dozen and a half. 

Senator McCarruy. You said none of the guards could speak Ger- 
man? 

Mr. Kine. Not to my knowledge. 

Senator McCarruy. Let us say a prisoner was sick, or he wanted 
to see a minister, or wanted to see a priest, something like that. How 
would he convey that information in view of the fact you could not 
understand any German ? 

Mr. Kine. He would have to convey it to one of the interpreters. 
That is all I know. 

Senator McCarruy. How would he go about getting an interpreter ? 

Mr. Kine. If he rapped on the door, the guard was supposed to go 
to the door and see if he was sick. I assume. JI was not on guard 
duty there. I just worked in the daytime. But if it came to my 
notice in the daytime, I would go up and get one of the interpreters 
and bring him down and find out what the man wanted. 

Senator McCartuy. How many people were kept in solitary, in a 
single room, with the doors locked, so they could not communicate 
with other prisoners? 

Mr. Kine. Well, I don’t know, sir. There was a lot of single cells 
throughout the prison. 

Senator McCarruy. I see. Those were closed-in cells, were they, 
except for the peephole in the door? 

Mr. Kine. And a window. 

Senator McCarruy. And a window? 

Mr. Kine. Yes. 

Senator McCarruy. Some men were kept in solitary all the time 
you were there, were they? 

Mr. Kine. All the time I was there? 

Senator McCarruy. Yes. ; 

Mr. Kine. I don’t know, sir. They were interrogating them and 
they changed around so much, I do not know how long one man would 
stay in a cell by himself. 

Senator McCartuy. Do you know how many of those cells there 
were that were closed-in cells with the peepholes in the door and a 
window ? 

Mr. Kine. IT wouldn’t know. 

Senator McCarruy. Would you guess there were 25 or 50 or 100 
roughly ? 

Senator Barpwin. If he does not know, Senator McCarthy, what 
good is his guess? 

Senator McCarruy. I would like to know, Mr. Chairman. He was 
in charge there 214 months. He testified to a number of things. 

Mr, Kine. I should say—I don’t know—probably six or seven 
hundred prisoners were there. I never did see the actual count and 
nobody ever told me. I could guess six or seven hundred. 
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Senator McCarrity. You testified for 2144 months you would go to 
the cells? 

Mr. Kine. That is right. 

Senator McCartiry. And take a man out, and take him up to the 
interrogation room ? 

Mr. Kine. That is right. 

Senator McCarruy. And you and another sergeant would bring 
him back. 

Mr. Kine. That is right. 

Senator McCarry. Can you tell me whether or not there were 
more than 50 of those solitary cells? 

Mr. Kine. I would say there were 50; yes, sir. But there were 
some men in large cells all by themselves that would hold two and 
three men. 

Senator McCarruy. You say there were some men in large cells 
all by themselves that would hold two or three men ? 

Mr. Kine. Yes. 

Senator McCarruy. I see. Do you know whether it is a fact that 
these men were kept in solitary until they signed a confession ? 

Mr. Krne. I don’t know that. 

Senator McCarry. You do not know anything about that? 

My. Kina. No. 

Senator McCarruy. No further questions. 

Senator Banpwry. That is all, Mr. King. Thank you very much for 
coming down here. 

Mr. Kina. Yes, sir. 

Senator Barpwin. Come around, Mr. Strong. Will you raise your 
right hand? 

‘Do you solemnly swear the evidence you are about to give in this 

matter will be the truth, the whole truth, and nothing but the truth, 
so help you God? 

Mr. Strone. I do. 

Senator Batpwry. Will you give your full name? 


TESTIMONY OF HERBERT J. STRONG, NEW YORK CITY 


Mr. Srrone. Herbert J. Strong, 118 East Ninety-first Street, New 
York City. 

Senator Batpwin. Do you have a statement there, Mr. Strong? 

Mr. Srrone. I would like to read a very brief statement. 

Senator Batpwin. You would like to read it? 

Mr. Srrone. Yes. 

Senator BaLtpwry. Go ahead, read your statement. 

Mr. Strong. I, Herbert J. Strong, was born in Germany in 1904. 
Because of my non-Aryan origin, I was compelled to leave Germany in 
1936. I arrived in this country in July 1936; became an American 

- citizen on May 28, 1943, and was admitted to the bar of the State of 
New York, after having attended law school for 4 years, in the fall of 
1943. I have been, since shor tly after my arrival, with the law firm 
of Scribner & Miller, first as law clerk, then as associate attorney. I 
am the only attorney in this firm who is not native-born. 

I did not volunteer for the war-crime-trials job. I had communi- 
cated, early in the sunimer of 1945, with the office of Mr. Justice Jack- 
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son, as I was, on account of the singularly interesting legal aspect of the 
case, interested in participating in the first Nuremberg trial. The War 
Department approached me in the fall of 1945, and asked me to go to 
Germany to take part in the war-crime trials to be conducted there. I 
considered it an obligation to this country to comply with this request 
end went on a 6-months’ contract, which was later extended to enable 
me to stay on until the Malmedy. trial was complete. 

I wish to state that I, personally, despite all unpleasant accusa, 
tions and innuendos to which the former Germans who were members 
of the occupation forces have been subjected, consider it a privilege 
to have been able to work for the War Department. I wish, further, 
to state that in the various war crime trials, primarily the so-called 
flier cases, in which I defended Germans accused before various 
military government courts, the attitude of court and prosecution was 
exemplary. I encountered quite a few defendants who had executed 
confessions and in-no case did any one of those defendants ever try. 
to repudiate his confession or claim that it was unttue or had been 
obtained by fraud or duress. The courts leaned over backward .to 
give the accused a fair trial. The files of the prosecution were open 
to me as defense counsel and vice versa. 

I still remember with pride, a certain trial against two Nazi officials 
who were accused of murdering American fliers in the neighborhood 
of Frankfurt. This trial took 6 days. The courtroom was tilled with 
Germans most of the time, who during and after the trial, repeatedly 
expressed to me their admiration for the scrupulously fair way in 
which it was conducted and the Jengths to which defense, with the 
court’s permission, went to bring out everything in the accused’s favor. 
I had the same experience when I, after the Malmedy trial, prosecuted 
a flier case in Dachau. I also had the same impression of absolute 
fairness in the conduct of the Mauthausen and Flossenburg concen- 
tration camp trials which took place in Dachau, the former one prior 
to the opening of Malmedy trial and the latter one simultaneonsly 
with it, which I at times attended. 

I wish also to state that by the very nature of the war-crime trials 
it has very often been, and in my opinion again will be impossible to 
use ordinary rules of evidence. Most of the witnesses. who were inter- 
rogated by prosecution teams at the early stages and who gave affi- 
davits, were not available any more. Many of them were foreign na- 
tionals and had returned to their respective countries. If their state- 
ments could not be used at all, the prosecution would, in a majority 
of the cases, have been unable to prove its cases. The best-evidence 
rule should, of course, prevail; but where the witnesses, with due dili- 
gence, cannot be found, their statements should be admitted and 
given the probative value the court will see fit to attach to them in each 
particular case. 

The Malmedy trial was in a category by itself. To the best of my 
knowledge, it was the only case where there were complaints about 
improper conduct on the part. of the prosecution and improper methods 
used to obtain confessions, It was the only case where, with the excep- 
tion of a few Belgian civilians and American survivors, there were no 
witnesses to the crimes, apart from the comrades of the accused. 

I am now prepared to answer any questions your distinguished com- 
mittee may wish to ask me in connection with the Malmedy trial. 

Mr. Flanagan, do you want to question Mr. Strong? 
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Senator McCarruy. I prefer that Mr. Flannagan question Mr. 
Strong because F-have not had a chance to get familiar with any m- 
formation Mr. Strong might have. I think Mr. Flanagan can handle 
it very well. ae , BP? a 

“Mr: Firanacan. Mr. Strong, would you give the committee a very- 
brief: résumé of your legal education and experience? 

Mr. Srronc. I studied law in Germany from 1923 to 1930. T passed 
the first judicial examination in Germany before the Supreme Court 
of Cologne in 1933 and was appointed referendar, and as such re- 
mained in the legal attendership service. ss 

It is pretty hard to explain. May I explain off the record about 
referendar, Mr. Chairman ? ao 

Senator Batpwin. You may make an explanation on the record if 
you like to. 

Mr. Strone. Very well, Mr. Chairman. The referendar, as I called 
it, in Germany is a stage between the passing of the final university 
examination and final admission to judgeship or bar. The last 3 
years in which time the so-called referendar is assigned by the presid- 
ing judge of the particular district to various parts of the court civil 
chambers, court of general sessions, district attorney’s office, regis- 
trax’s office, in which he also acquaints himself with the practice of 
attorneys. : i 

The so-called referendar substitutes for attorneys frequently when 
attorneys are away, and by this various legal experience he acquires 
a practical experience which he needs in addition to his legal training 
in law school, which enables him to pass the second examination—the 
assessor examination—which was held in Berl. And upon passing 
this examination he is either, according to his marks, admitted to the 
bar, or if his marks are high enough he 1s offered a judgeship. 

I spent 3 years in the so-called preparatory stage. In fact, I ex- 
tended this period because I had quite a few periods in which I sub- 
stituted for attorneys and took care of their office. 

I was close to the passing of the last examination when I was, in 
August of 1983, suspended because of my non-Aryan origin. I stayed 
in the law in Germany as a legal assistant to various attorneys until 
the end of 1935 when I came to this country where I arrived in J uly 
1936, after having spent 4 months in England. 

I immediately joined the law firm of Scribner & Miller, as I said 
before, first as a law clerk. ‘ 

I went to New York University in 1987. I took my L. L. B. degree 
in 1941. During all this time I stayed with the law firm I have just 
mentioned. 

I continued to stay there from 1941 until 1948 because I could 
obviously not be admitted to the bar until I became a citizen. On 
account of the declaration of war the citizenship of mine was delayed 
so I became a citizen in May 1948, and as I said, was admitted in the 
fall of 1943 and have stayed on and am still with the same firm where I 
handle primarily civil matters of a commercial nature. 

Does that answer your question ? 

Mr, Fruanacan. Yes, sir. When did you arrive in Germany to take 
part in these war crime trials as a civil lawyer? 

Mr. Strone. In the early part of January 1946. 

Mr. Franacan. And from early January 1946 until April 1946 
J assume, you were assigned various war crime cases in Germany? 
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Mr. Strona. That is correct. 

Mr. Firanacan. When were you first notified that you were to be 
assigned to the trial of the Malmedy case? 

Mr. Strone. I had been assigned to the trial of war crimes in Lud- 
wigsburg where I stayed from March 7 to April 18. During that 
time I tried as defense counsel approximately six to eight cases:.- 

It was during one of these cases in which I defended one or two 
people accused of having murdered one of our fliers when Colonel . 
Everett, who happened to be in Dachau to assist in the trial, on the 
evening of the first day approached me—and incidentally Mr. Walters 
was stationed in Dachau at that time, who is now a civilian attorney 
practicing in Seattle, Wash. He approached and asked whether Mr. 
‘Walters and I would be willing to join him in Dachau. We accepted 
this offer. I told Colonel Everett I would have to complete one or 
two trials I had already prepared. po ce 

I did so, and I would say that about a week or 10 days after Colonel 
Everett, had approached me, I left Ludwigsburg and via Weisbaden 
proceeded to Dachau and arrived April 18. 

Mr. Franacan. You arrived April 18, and at that time began the 
preparation of the defense of the Malmedy accused ? 

Mr. Strong. That is correct. 

Mr. Fuawacan. Could you relate for the committee your first ex-. 
perience with these defendants at Dachau ? 

Mr. Srrone. I remember that Colonel Everett had been waiting 
quite anxiously for me for the very simple reason that I was the only 
one on his staff who spoke fluently German. And he told me that— 
I am not definite in my recollection in this regard—I think the de- 
fendants had just arrived. But there must be a slight discrepancy 
as to dates. I think the defendants had just arrived, and he asked 
me on the first day to talk to the defendants the next morning. 

We went out to the camp. There was a very big room adjoining 
to our temporary office. AJ] the defendants were lined up, and at the 
request of Colonel Everett I delivered a speech to them in German 
in which I told them that we were their defense counsel: that we had 
just arrived; that there was not terribly much time left to prepare; 
that we were very much in a hurry to prepare the case as carefully 
and as well.as we could; and that we could do it only by obtaining their 
full cooperation. 

Senator Batpwin. Thank you very much. ; 

Mr. Franacan. What was the general attitude of the accused at 
that time toward you, the defense counsel ? 

Mr. Srronc. That particular day we had no opportunity to observe 
any attitude because after the speech was made—I presume there was 
a question if any of the accused had anything to ask. I do not think 
there were any questions and the accused were led back into their cells. 

About i or 2 days later, we started to interrogate the accused and 
Colonel Everett had divided us into three teams: One to handle 
officers, one for noncommissioned officers, and one for privates. 

Mr. Fuanwacan. Which team were you assigned to? 

Mr. Strona. I was, together with Lieutenant Colonel Dwinell, han- 
dling the officers. 

Mr. Fianwacan. When you first began to interview the officers you 
were to defend, what did their attitude seem to be? 
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Mr. Strona. We encountered rather indifference, and I would say 
uninterested attitude. Let me put it this way: It was our impression 
that the defendants felt it would not make any difference what we 
could do, or what we would do, and they were not particularly inter- 
ested in our assistance. 

' Mr. Fuanacan. Did you ever have any discussions with the defen- 
dants right at that time in an effort to win their confidence so you could 
properly defend them in the court ? 

Mr. Srronc. We tried in our initial interrogations to win their 
confidence, and I remember when Colonel Dwinell and J came to report 
to Colonel Everett, he had in the meantime received similar reports 
to ours from the other two teams handling noncommissioned officers 
and privates, and we agreed it was absolutely useless and hopeless to 
go on with this attitude of the accused. 

So he called a second conference at which I think I made a second 
speech in German on my own initiative, in which I told them, I think 
quite forcibly, that none of us loved the Nazis, and that none of us 
stood for anything they had known, but on the other hand we, as at- 
torneys, considered it our duty to give them the very best defense we 
could put up for them, and that it was absolutely now in their hands 
whether they wanted to avail themselves of our offices or not. 

And the reaction was rather disappointing again. I mean we ob- 
tained some statements, we obtained some cooperation, but we did not 
obtain the cooperation we needed. 

So about, I would say, a week passed between our first conference 
and the meeting I am now going to describe. 

At the request of Colonel Everett we had one evening all the 
officers—I think they were only officers. I am not definite, but I 
think only officers were present. All the accused officers were brought 
to the rather small office of the doctor of the camp—Dortmueller. And 
I think Colonel Everett was present. And Colonel Dwinell and 
myself. I do not know offhand whether the other defense counsel 
were present. 

In addition we had a Lieutenant Gugh who had taken part in the 
Mauthausen trials, if I remember correctly, who was also a former 
German, and who first talked to them and told them that from his 
experience in the Mauthausen trial the surest way they would hang 
poueee would be to he to their counsel and then be trapped on the 
stand. , 

Then we made our speeches-again, Colonel Everett and myself, and 
finally Colonel Peiper, with whom we had discussed it at the time— 
he was a coaccused—talked to the others and told them he had known 
us now for about a week, and from his personal opinen, and from 
his exchange of opinions with us, it was definitely his belief that 
we were sincere, that we wanted to give them a fair trial, and then 
he, as senior officer, excepting the generals, of course, as senior officer 
‘of the Leibstendarte, would definitely advise them to give us their full 
confidence, and that the noncoms and privates should be accordingly 
instructed. 

Mr, Franacan. Were you ever able to determine later on why these 
Germans absolutely refused to have any confidence in their defense 
counsel when their very lives were at stake? 
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Mr. Strone. We found out later on, especially during our interroga- 
tions, it was because they felt that they had in their opinion received 
rather rough treatment at Schwabisch Hall; that they had signed con- 
fessions; and they had in their opinion in quite a few cases been 
guided into signing this confession by false pretenses, and that their 
confidence in the American justice and impartiality had definitely 
been shattered. They ‘would not believe anybody now meant well 
with them. 

Mr. Franacan. Would you say one of the reasons they took this © 
attitude was because they were not really convinced you were true 
defense counsel but merely impersonating defense counsel 

Mr. Srrone. That is correct. 

Mr. Franacan. Did they indicate that prior to their contact with 
you other persons had told them, or represented themselves to these 
Germans as being defense counsel for them ? 

Mr. Strona. 1 would not put it that way, Mr. Flanagan. I think 
they knew we were defense counsel to go on with their defense during 
the trial. But they thought we were the same type of defense counsel 
they had occasionally encountered in Schwabisch Hall and would not 
put up a defense with us. 

Mr. Franacan. In other words, they indicated they had contacted 
what they thought were defense counsel at Schwabisch Hall? 

Mr. Srronea. In certain cases; yes. , 

Mr. Fuanacan. At that time, or shortly after that, did these men, 
the accused, begin to tell you about duress, of various types, including 
physical violence, that may have been used upon them by the prosecu- 
tion interrogators? 

Mr. Srrone. We had already heard some gossip and rumors before 
going to Schwabisch Hall when we accumulated in Dachau, and when 
we encountered this attitude of accused, Colonel Everett himself pre- 
pared a questionnaire, which I have not seen any more for 21% years, 
and which my memory is rather vague about, but I would say that 
questionnaire contains questions as to the type of treatment rather 
specific to which the accused were allegedly subjected in Schwabisch 
Hall. = 

These questionnaires were handed to the accused, and they received 
the pencils and were told to take the questionnaires back into their 
cells. I went over the next morning and collected the questionnaires 
filled out from the respective defendants. 

And this questionnaire—again testifying from memory which is not 
too exact—contained questions about mock trials, about beatings, about 
other types of curess, and we received these questionnaires back filled 
out by the accused. 

Mr. Franacan. Now, the purpose in sending out these question- 
naires by the defense was to find out if. any of the accused had been 
subjected to the duress which the various defense lawyers had heard 
had gone on; is that correct? 

Mr. Strona. Correct. 

Mr. Franacan. In other words, you did not send out the question- 
nee pe tore you heard about the duress but after you heard about the 

uress ? 

Mr. Strrone. We could not very well have put in questions about 
mock trials or beatings unless we had heard about them before. 
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Mr. Franacan. Your purpose in doing that was to gather informa- 
tion that might be helpful in the defense? 

' Mr. Srrone. Our purpose was to find out definitely what actually 
went on and what the particular complaint of the accused was. 

Let me say one thing in this connection. We did not start in this 
ease with the intention to believe everything’ our accused told us; 
obviously not. 

And when the questionnaires came back—testifying from my recol- 
Jection——they showed something quite remarkable. They showed that 
the accused had filled out the questionnaires with rather large varia- 
tions. Whereas some of them denied they had ever been mistreated 
and some of them said they had never received a mock trial, others 
admitted it, and it was our opinion at that time, if the accused would 
have been willing to lie and to make up false stories, it would have 
peer very easy for them to answer every one of these question with 
.<4 Ves.” 

And judging from the fact that only a certain percentage com- 
plained about mistreatement, and another percentage about mock trials, 
we regarded these questionnaires, the answers, as more or less correct. 

My. Fuanacan. In other words, after your examination of these 
Guestionnaires which were sent to the various accused, you were con- 
vinced that there had been no concerted plan on the part of this group 
of accused to untruthfully allege duress or physical violence? 

Mr. Srrone. We were convinced. 

Mr. Fuanacan. You were convinced of that from your examination 
of the questionnaires? : 

Mi. Srrone. From our examination of the questionnaires, and fol- 
lowing interrogation of the accused and of witnesses. 

Mr. Fuanacan. Now, did any of the accused that you personally 
represented allege physical mistreatment or other types of duress or 
terrorism ? 

Mr. Srrone. I remember General Deitrich had complained in a 
statement that he had been kicked in the groin by some Polish guards. 

Very frankly, Mr. Flanagan, my recollection in this regard is rather 
vague. IT represented mostly the officers. I think Colonel Peiper testi- 
fied to mistreatment im court and the record will speak for him. 
Priess and Kraemer, I do not think complained about any physical 
mistreatment. And as to the other officers, I am vague. 

Mr, Franacan, You are sure about-Kraemer ? 

Mr. Svrone. I am sure of Deitrich. 

Mr. Fuanacan. I mean Deitrich. He complained of being kicked 
in the groin by the Polish guards? 

Mr, Strone. Yes; [am sure of that. . 

Mr. Franacan. Being a defense lawyer and trial lawyer, you real- 
ized it was an important thing for your case to show whether or not 

these men had been subjected to duress or physical violence? 
' My. Srrone. Certainly. 

Mr. Fuanacan. With that in mind, could you explain to the com- 
mittee why you did not go to the extent of having physical examina- 
tions performed on these various of the accused that alleged they had 
been mistreated in any way ? 

Mr. Srrone. For the simple reason that all the mistreatments about 
which we received complaints had occurred in Schwabisch Hall and 
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not in Dachau, and that all of this so-called mistreatment was of a 
nature which ordinarily would not have left any prominent damage. 

We figured out that to examine somebody as to some bruises or 
kickings which he received 4 weeks or 6 weeks ago would have been 
useless. 

Mr. Fianacan. Did you in your interrogations and observations of 
these prisoners ever notice any marks of physical violence on them? 

Mr. Srrone. I did not. : 

Mr. Franacan. And I suppose that would be one of the reasons why 
you did not request physical examination. 

Mr. Srrone. That is correct. 

Mr. Franacan. You thought it would not prove or disprove any- 
thing. 

Mr. Strone. That is correct. 

Mr. Fuanacan. Now, when you began the defense of this case— 
you got there on April 18, and the record shows that the trial started 
on May 16, which was a’period of about a little less than 30 days in 
which to prepare this defense of some 73 men. 

Mr. Srrone. That is correct. 

Mr. Franagan. In this short period of time did you experience any 
difficulty in the preparation of your defense ? 

Mr. Srronc. We were short of time to begin with. When we arrived 
we had to spend quite a few days to actually set up the technicalities 
of the trial. We were billeted first in a hotel. We had to look for 
our billets, which, I remember, we had to requisition a couple of houses 
for, and it took 1 or 2 days. 

We were short of stenographic help, of typewriters, and inter- 
preters. I was, as I said before, the only member of the defense team 
to speak German. So Lieutenant Dwinell and I did not need an 
interpreter. The other two teams needed them. 

Whenever the accused had given us any statements embodying their 
version, nobody could read it until it was translated, which took a 
considerable time. 

Mr. Frianagan. In other words, it took you some time merely to 
get organized ? 

Mr. Srrone. To get started. : 

Mr. Fuanacan. In an effort to even start your defense? 

Mr. Srrone. That is correct. 

Mr. Franacan. About how much time of this 30 days, or 28 days, 
would you say, was spent in merely getting organized ? 

Mr. Strong. [ would say a week, to the best of my recollection. 

‘Mr. Frawacan. Was part of this first week also taken up, or was 
more time than that taken up, in attempting to win over the confidence 
of your defendants, your clients? 

Mr. Srrone. I would say these two periods ran concurrently. 

Mr. Fuanacan. Ran concurrently. So that the first week you made 
absolutely no progress so far as the preparation of your case was con- 
cerned; is that right? 

Mr. Strone. Hardly any. 

Mr. Fianagan. Which left you a period then of about 20 days in 
which to get organized for a very long and complicated trial ? 

Mr. Srronxe. That is correct. 

In addition, we had to line up German defense counsel. The ac- 
cused were asked whether any of them wanted to be represented in 
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addition to us by German civilian defense counsel. We had about 8 
to 10 requests to the best of my recollection. 

I, for instance, had to spend, I remember, 2 to 3 days in Munich 
trying to find German attorneys who were permitted to practice, try- 
ing to obtain information about their legal and scholastic background, 
trying to get permission of the Secretary of Justice in Munich to have 
them take part in the defense. 

_ Then we had to make necessary arrangements for the German de- 
fense counsel who were not too much tempted by the offer if they 
would come over of promising food rations, cigarettes, and gasoline, 
and all this took up additional days. . 

Mr. Franacan. I understand prior to the time the defense team took 
over that the prosecution team had obtained confessions from vari- 
ous of the accused and confessions from witnesses, sworn confessions ? 

Mr. Strone. That is correct. ; 

Mr. Fusnacan. Concerning the participation of your clients in 
this case. 

Mr. Strong. That is correct. 

Mr, Fuanacan. Did you attempt to get these confessions in order 
to properly prepare your defense? 

Mr. Srrone. We did. 

Mr. Franagan. Did you have any difficulty in obtaining these con- 
fessions from the prosecution ? 

Mr. Strone. I would say we did at last obtain these confessions, 
but we obtained them at a very slow speed, and only piecemeal. I 
would say that when the trial started we probably had obtained prac- 
tically all of them. There might be a few exceptions which I do not 
remember. 

Mr. Fuanacan. During the preparation period, when you needed 
them very badly, you were not able to get them fast enough to ade- 
quately prepare the defense of your various clients? 

Mr, Srrone. We did not get them fast enough. They should have 
been turned over to us for the purpose immediately in one block. 

Mr. Franacan. Who had control of these confessions ? 

Mr. Srrone. Prosecution. 

‘Mr, Fuanacan. In other words you had to go to the prosecution 
to get these confessions in order to prepare your defense? 

Mr. Srrone. That is correct. 

Mr. Franacan. By the same token, I assume, when you did get the 
defendants to cooperate with you and did go into the facts, that it 
was necessary to obtain certain witnesses to use on behalf of the de- 
fense; is that so? 

_ Mr. Strone. That is correct. 

Mr, Franagan. About how many witnesses do you recall had to 
be obtained in order to prepare an adequate defense for these.men ? 

Mr. Srrone. I cannot give you a figure. Let me explain how we 
prepared our list of witnesses. 

We talked to the various accused and obtained their stories. And 
during their interrogation names cropped up; somebody mentioned 
some heutenant or some private who was present at that and that 
place, and who would be able to testify that Private Jones did not 
commit that particular crime. So whenever a name came up which 
we considered essential, we immediately put that name‘on our list of 
prospective witnesses. And on the evening of each day Colonel Ever- 
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ett handed our list of prospective witnesses, which occasionally might 
have run up as high as 50 or 60 or even 100 names, to the prosecu- 
tion. , 

And then we received, a certain time later, information from the 
prosecution whether the prosecution knew anything about the where- 
abouts of these witnesses, whether some of the witnesses were in 
Dachau, or whether some witnesses were somewhere else, or whether 
some of the witnesses were not available. 

Mr. Franacan. What percentage of the witnesses normally would — 
you get when you requested a hundred—about how many would show 
up? 

Ptr, Strone. Again, from memory, I would say 10 to 15. 

Mr. Franacan. Ten to fifteen percent of the witnesses you needed 
you were able to get? 

Mr. Strone. That is.correct. 

Mr. Franacan. With regard to these witnesses were you in the 
game situation as you were with your confessions; namely, did you 
have to depend pretty much upon the prosecution to get certain of 
these witnesses? That is, was it necessary for the defense to depend 
upon the prosecution to obtain witnesses for you? 

Mr. Srrone. Certainly. I mean we—let me put it this way. We 
had to depend upon the notification by the prosecution whether or 
not the witnesses were available. 

Mr. Fuanacan. In other words, the prosecution pretty much con- 
trolled what witnesses you would have for the defense? 

Mr. Strong. The reply from the prosecution controlled the number 
of witnesses whom we could interrogate. 

Mr. Franacan. Do you feel that your inability to eet witnesses, and 
your inability to properly examine them, had the effect of weakening 
your defense of this case? 

Mr. Srrone. Yes, sir. 

Mr. Franacan. You say “Yes”? 

Mr. Srrone. Yes. I, would say that in my opinion if we would 
have had time to look for witnesses in the prisoner of war camps, or 
internment camps, or maybe through independent investigation teams 
combed the countryside for witnesses, we probably would have been 
able to find quite a few of them who might have been helpful. 

I realize that probably a lot of the witnesses given to us were prob- 
ably dead or prisoners of war in Russia, or nobody knew what became 
of them. But I would say with some more time at our disposal, the 
percentage of the witnesses whom we could have found would have 
been Jarger. 

Mr. Fuanacan. Would you care to comment to the committee, or 
give your statement to the committee, as to the conduct of the prosecu- 
tion 1n this case? 

Let me be a little more specific. Did you encounter any difficulty 
as the result of a rule they had over theré about questioning defense 
witnesses in the presence of the accused ? 

Mr. Srrone. Yes: There was a definite ruling that no witnesses. 
could be interrogated in the presence of the accused. 

Now I admit frankly that we violated this ruling occasionally, not 
intentionally, but because in the heat of battle, so to speak, we wanted 
to find out what actually happened. When we knew the witness was. 
right in the camp we called for him. 
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I remember distinctly that on several occasions Colonel Everett was 
approached by the prosecution with the request that this practice 
stop, and as a result of this we were called down quite frequently by 
Colonel Everett. 

Senator Baxpwin. Let me interrupt you a minute. I do not quite 
understand what you mean. 

Mr. Strone. There was a ruling against witnesses being questioned 
front of the accused. 

Senator Batpwin. You mean outside of court? 

Mr. Strong. In our pretrial stage, and outside of the court. 

Mr. Fuanacawn. These were defense witnesses. 

Senator Batpwin. Yes, that is what I mean. 

Mr. Franacan. Did that same rule apply to the prosecution ? 

Mr. Srrone. I would not know. 

Senator Batpwrn. How could it? How could it? J do not quite 
understand what you mean, counselor, on that. 

Mr. Fuanacan. In other words, do you know, Mr. Strong, whether 
or not the prosecution in their investigation of the case were allowed 
to call various witnesses in and question them in the presence of tha 
accused ? : : 

Mr. Srronc. I cannot answer that question with any degree of 
certainty. 

Mr. Fiawacan. The record shows that at least in some instances 
during these mock trials witnesses were brought in and questioned 
in the presence of the accused. I think the record will show that. 

Senator Batpwin. You mean in the investigation ¢ 

Mr. Franacan. Yes, and of course, what I am talking about with 
Mr. Strong at this point is the defense investigation of the case. He 
thought it was necessary to conduct the same kind of an investigation 
so they could prepare the defense in the same manner the prosecution 
conducted an investigation to prepare the prosecution. 

Mr. CHampers. Off the record. 

(Discussion off the record.) 

' Senator McCarruy. May I ask Colonel Ellis: Was there any rule 
to the effect that you could not have the accused present while you were 
interrogating the witness? 

Colonel Exxis. That is not my recollection, sir. My recollection is 
the dispute arose over the fact that the accused were allowed to be 
alone with the defense witnesses, and that is where the argument 
arose. 

Senator McCarruy. Seeif I have this correctly in mind now. There 
was a rule that under no circumstances could the defense counsel have 
both a defense witness and a defendant present in the same room. 

Colonel Exxis. That was not my understanding; no, sir. 

Senior McCarriy. Could we ask Colonel Dwinell? Is that cor- 
rect § 

Colonel Dwineti. My understanding of the rule was the defense 
counsel could not interrogate a witness at the same time in the presence 
of the accused. In fact, I know that to be so because on two or three 
occasions I violated that rule inadvertently. On one occasion I did 
not know the rule existed. When I found out it existed, on one or two 
occasions I did it accidentally. 

I remember being called down for it by Colonel Everett and his 
telling me under no circumstances to de that again. 


ir 


_ 


582 MALMEDY MASSACRE INVESTIGATION 


Senator McCartuy. Who had reported this to Colonel Everett? 

Colonel Dwinetn. That, I do not know. Some way they had. it 
worked out that somebody got back to Colonel Everett. How it got 
back, I do not know. 

Senator McCarruy. See if I have this correctly in mind. In other 
words, you have the defendant in this room and you want to talk to 
a defense witness and discuss the facts. The rule was you could not do 
that under any circumstances ? 

Colonel Dwinetxt. Not if the accused was present. 

Mr. Franacan. That was your same understanding of the rule, Mr. 
Strong ? a 

Mr. Srrone. That was my same understanding of the rule. 

Senator McCarruy. That rule did not apply to the prosecution, I 

ather. : 
‘ Senator Barpwiy. I do not want to argue the point, but I do not see 
your point in connection with that, because I do not see what particular 
advantage it would be to the prosecution. It seems to me it would 
rather be to the advantage of the accused. 

If I was preparing to prosecute a case and was questioning the ac- 
cused and brought in in front of him one of the witnesses who was 
going to testify against him, and confronted him with that witness, I 
think it would be to his advantage. 

Senator McCarruy. Mr. Chairman, we are discussing defense wit- 
nesses, not prosecution witnesses. In other words, here is what hap- 
pened in case there is any doubt about it: 

The prosecution would bring in a defense witness and had full right 
to talk to him before the accused or anyone else. The defense could not 
sit down and discuss the matter with a defendant and a defense wit- 
ness, which, of course, obviously you know as a lawyer makes it im- 
possible to prepare a case. 

It was just the rule and they had to abide by it. 

Mr. Fusawacan. I think possibly the witness can clear it up for us, 

Senator McCartyy. It is obvious; there is nothing to clear up 
about it. 

Mr. Franacan. Mr. Strong, do you think it impaired your ability 
to prepare a proper defense because of this rule which did not allow 
you to discuss the case with defense witnesses in the presence of the 
accused ¢ 

Mr. Strong. It did impair the preparation of the defense. 

Mr, Franacan. In the preparation of the defense, or during the 
trial of the case, did it ever come to your attention that members of the 
prosecution team were tampering with your witnesses? 

Mr. Srrone. Yes; I remember several cases in which, usually after 
the end of the court in the evening, we called in witnesses whom we had 
not interrogated before, or whom we wanted to again interrogate, to 
ask them either about testimony which.had been given that previous 
day in court or about testimony which we expected the next day. 
And we talked to these witnesses and sent them back to their cells. 
And sometimes we needed the same witnesses again the next day or the. 
day after next. And then we called in these witnesses then, and we 
encountered, quite frequently, witnesses who had been very ready to 
testify were very reluctant to testify, or their memory had suddenly 
gotten rather bad. 
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We tried to find out what was behind it. We got in several cases 
informaiton that after these witnesses had been interrogated by us 
‘they had been called into the office of the prosecution, had been asked 
what questions we had asked them, and had been told to be careful 
in-the testimony to avoid that they would find themselves instead of 
witnesses, accused. pe 

Mr. Fuanacan. In other words, did some of these witnesses after 
they had given you one story on behalf of the defense then change the 
story after being interviewed by members of the prosecution team ? 

Mr. Srrone. Could I have the question read? 

Mr. Franacan. Read it back, Mr. Reporter. 

(The pending question was read.) 

Mr. Srrone. I would say they became reluctant, and usually when 
we appealed to them and to their sense of loyalty to the accused and 
so on, then they usually stood up. But there may have been cases of 

‘which I am right now not particularly cognizant in which—in fact, I 
‘remember one case of a certain private whose name I cannot remember, 
but who, when I called him in the next evening, said flatly he would 
not go on the stand, he was afraid. That was the exception. 

Mr. Fuanacan. What was he afraid of ? 

My. Srrone. Afraid of changing his status of witness to the status 
' of accused. 

Mr. Fianacan. In other words, he was afraid of being charged as 
a war criminal if he testified on behalf of the defense? 

Mr. Srrone. Correct. 

Mr. Franacan. Would you call that duress? 

Mr. Strona. I would call it trying to influence a witness, 

Mr. Franacan. And that would be one of the worst types of duress? 
_ Mr. Srrone. It is a conclusion, and I don’t want to draw conclu- 
sions. ; 

Mr. Fianacan. Do you recall an instance during the time of this 
case where Lieutenant Perl allegedly entered the cells of some of the 
defendants in this case and stole papers from them ? 

Mr. Srrone. I recall the following incident, which TI did not see 
myself: I remember that one day, I think it was during the iunch re- 
cess, Colonel told myself, and, if I am not very much mistaken, Colonel | 
Dwinell and other defense teams the following story: He had ob- 
served, while the trial was going on, Lieutenant Perl entering the 
bunker. I have to explain that from the benches on which defense 
counsel were sitting you could look through the windows into the rear 
yard which joined the bunker where the accused were kept during the 
night. And apparently he saw Lieutenant Perl entering the bunker 
which was a kind of unusual thing. And he told us afterward he saw 
Perl coming out with papers. ~ 

Again quoting Colonel Everett. He called this to the attention 
_ of the officer of the security guard and either the officer or Everett 

or both went into one of the rooms of the prosecution where they 
found Lieutenant Perl looking at quite a lot of papers which he had 
collected from the cells of the accused who were in the prisoners’ dock. 

And I think he was trying to translate them. And I think Colonel 
Everett made ‘some complaint. I don’t know whether ‘it was to the 
security guard officer or Colonel Coleman. I don’t think that hap- 
pened again. 
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’ Senator McCarriy. Was he forced to give the papers back? 
Mr. Strone. I presume so. 
Senator McCartiy. Was there anyone else in the room with Perl 
that you know of that was studying these papers at the time? 
Mr. Strone. I don’t know. 
Senator McCarty. You know that Perl was there? 
Mr. Strone. I know from Colonel Everett’s story he found Perl in 
that room. I would not know. 
Senator McCarruy. Do I have this correctly in mind? 
Perl was caught after he had been in the cell of different defendants 
that were in court being tried ? 
Senator McCartuy. And took private papers into one of the prose- 
cution rooms, and he was caught there examining those papers by 
the security guard? 
Mr. Strone. That is correct. 
Mr. Fianacan. Would it have been possible that any of these papers 
he took were privileged communications between these defendants 
and their defense attorneys ? 
Mr. Srrone. That is quite possible, but I would not know. 
Senator Batpwin. May I ask one question there? It has an excel- 
lent bearing on this thing. At the time this thing is alleged to have 
taken place by Perl, did that happen up at Dachau? 
Mr. Srrone. Yes, sir. 
Senator Batowin. Did that happen after the trial had started ? 
Mr. Srrone. Yes, sir. 
’ Mr. Fuanacan. Mr. Strong, you were present during the entire 
trial of this case, were you not! 

_Mr. Srrone. Yes, sir; with the exception of, I think, 3 or 4 or 5 
days when I was confined to the hospital with a cold. 

Mr. Franacan. Did you form any opinion concerning the attitude 
of this court as a result of your presence and participation in this 
trial? In other words, do you think they were fair and judicial in 
their treatment of the case or do you think they were unjudicial or 
unfair, or biased, or prejudiced ? , 

Mr. Strone. I have no criticism of the court with the exception of 
the fact that I had the the personal impression that the law member 

Mr. Franacan. Colonel Rosenfeld ? 

Mr. Srronc. Rosenfeld; yes. Ruled too often against us in cases 
where, in my opinion, the rules of evidence were clearly on our side, 
and on the other hand, too often he denied objections which we made to 
prosecution questions which, in my opinion, should have been 
sustained. 

Senator Batpwin. May I interpolate a question there? 

Mr. Franacan. Surely. , 

Senator Batpwin. Was it the generally accepted view at that par- 
ticular time that whatever the trial came out there would be a review 
of it by the Judge Advocate General Department, or by some other 
high reviewing authority, or was it the general accepted view this was 
a final trial from which there would be no appeal? — 

Mr. Stronc. J would say, Mr. Chairman, not being a specialist in 
court-martial and war-crime trials, that in this regard probably all of 
us took it for granted that every finally completed trial would pass 

‘through the reviewing authorities. 
Senator Batnpwin. Would pass through the reviewing authorities? 
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Mr. Srrone. In fact, we filed petitions for review, and I remember . 
1 filed, myself, eight or nine petitions before I left Dachau. 

Senator BaLpwin. Were those petitions granted ¢ 

Mr. Srrong. Ihave noidea. Ihave had no connection with the case 
until February of this year. 

Senator Barpwty. The reason I asked the question is that I got 
the impression this was a trial from which there was to be no review 
or appeal or anything like that, and, of course, in ordinary courts- 
martial it is always possible to have reviews, as [ understand it. 

Is that not correct, Mr. Chambers? 

Mr. Cuampers. That is correct, sir; no matter who orders the 
court, a superior authority will finally review it. 

Senator Batpwin. As I understand you, Mr. Strong, that was the 
generally accepted understanding as to this particular trial that 
there could and would be a review ? 

Mr. Srrone. It was definitely my understanding, Mr. Chairman, 
that we would ask for a review, and we took for granted—at least, I 
took for granted—that if defense counsel asked for review, there would 
be a review. 

Mr. Cruampers. May I ask a question at this point, Mr. Flanagan, 
because I believe it will preserve the continuity ? 

Mr. Fuanacan.. Yes. 

Mr. Cuampers. Did not the proceedings under which these military 
courts operate provide for at least one review before the decisions of 
the court or the sentences of the court would be approved? 

_ Jam asking both Colonel Dwinell and Mr. Strong. 

Colonel Dwinutu. Yes, that is correct, the reviews were automatic. 

Mr. Cyamesrrs. And so the petition for reviews were just extra and 
an impetus to what would be a normal operating procedure? 

Colonel Dwinetu. That-is correct. 

Senator McCarruy. May J ask a question at this time? 

Do you know of any review of the individual convictions on the 
evidence other than the so-called Frankfurt review? Do you know 
of any reviewing body who sat onthe case of No. X and said the evi- 
dence is sufficient or insufficient to uphold the verdict of guilty ? 

Mr. Srrone. You are speaking of the Malmedy trial? 

Senator McCarruy. Yes. 

Mr. Srrone. I would not know. I have been absolutely out of 
touch with it. 

Senator Batpwin. I think that ought to be a matter of record, and 
I think it ought to be in the record, too, because I think it is an im- 
portant factor. ; 

Mr. Strong. Let me say this: After I left Dauchau in August 1946, 
J had no connection with this case any more until Colonel Everett 
sent me a copy of his petition for a writ, and the New York Times 
_ interviewed me in 1949. 

Senator Barpwrn. I understand that. The thing I wanted to get 
fixed in the record firmly is the fact whether or not this was a so-called 
drumhead court-martial from which there is not any review, or 
whether or not it was contemplated al] around there could and would 
_bea review. 

Mr. Campers. Mr. Chairman, at this time, in fact, on the sugges- 
tion of Mr. Flanagan, I requested the Department of the Army to 
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give us a letter and any other information they had on the various 
reviews that took place in connection with these Malmedy trials. 

I think the letter, while we should probe further, is appropriate to 
place in the record. of 

Senator McCarry. Could you read it? 

Mr. Cuampers. All right. It is short and perhaps of interest to 
all of us. : 

Senator Barpwin. Let me make it perfectly clear that I am not. 
asking this question to in any way excuse the law member of the 
court or any member of the court for his rulings. I mean the law 
member was supposed to make the correct rulings, whether there was: 
any review or whether there was not. But I do think it is an impor- 
tant factor in the whole matter of procedure. 

Mr. Cuampers. We endeavored at some length, Mr. Chairman, to 
put together in the record the other day the various reviews given 
this case. I believe this does it rather concisely. 

Senator Batpwin. Do you want to read the letter so Senator Mc- 
Carthy and Mr. Flanagan can know about it, too, and also the witness? 

Mr. Cruampers. The letter is from the Judge Advocate General 
and reads: Bk 


Dear SENATOR BALDWIN: With respect to your request for information con-, 
cerning the reviews of the record of trial in the Malmedy case, the following 
information, obtained from records available to the Department of the Army, 
is submitted : 

On 20 October 1947 the initial review for legal sufficiency was completed by 
Maj. Richard D. Reynolds, Ord., Office of the Deputy Theater Judge Advocate for 
War Crimes, Huropean Command. This was concurred in by Lt. Col. Clio ER. 
ha JAGD, Deputy Theater Judge Advocate for War Crimes, on 2 December 
1947. 

Thereafter, the record of trial was reviewed by a War Crime Board of Review 
in the Office of the Theater Judge Advocate. This Board consisted of Col. Howard 
F. Bresee, AGD; Lt. Col. Richard F. Scarborough, JAGD; and Lt. Col. James 
B. Costello, Cml C. The Board considered the review made by the Deputy 
Theater Judge Advocate for War Crimes and on 4 February 1948 completed its. 
review of the record. 

On 8 March 1948 the Theater Judge Advocate, Col. James L. Harbaugh, Jr., 
completed his review of the record of trial and his consideration of the reviews 
made by the Deputy Theater Judge Advocate for War Crimes and by the War 
Crimes Board of Review. ; 

All of the officers concerned with the above reviews of the record of trial were 
officer lawyers. Copies of each of these reviews are contained in the copy of the 
record of trial submitted to the Committee on Armed Services. 

The record of trial and the reviews were submitted to the Commander in Chief, 
_ European Command, who, as final Reviewing Authority, took his action on the 
sentences on 20 March 1948. 

A chart is inclosed listing the name, rank, and duty of each of the seventy-three 
(73) accused, the sentence as adjudged against each by the court, the recom- 
mendations of the reviewing officers, and the approved sentences. 

In addition, the record of trial and the various reviews were considered by the 
Administration of Justice Review Board, Huropean Command, in its investigation 
of the allegations of irregularities set forth in the Everett petition. This Board 
was composed of Col. John R. Raymond, Legal Adviser to the Military Governor: 
Col. James L. Harbaugh, Jr., JAGD, Judge Advocate, Enropean Command; and 
Dr. Carl J. Friedrichs, Adviser to the Military Governor for Military Government 
Affairs. 

The Malmedy case was also considered by the Simpson Commission jn the fall 
of 1948 in its general survey of the Dachau war crimes cases, which survey was 
directed principally but not exclusively to that portion of the record involving 
one hundred and thirty-nine (139) confirmed death sentences which at that time 
remained unexecuted. This Commission was headed by Fustice Gordon Simpson, 
of the Texas Supreme Court, assisted by Judge Edward L. Van Roden, Delaware 
County, Pa., and Lt. Col. Charles W. Lawrence, Jr., of the Judge Advocate Gen- 
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eral’s Department, Department of the Army. Its study of the Malmedy case was 
primarily directed to so much of the record as concerned the twelve (12) con- 
firmed death sentences. 

The Malinedy case. was again considered by Colonel Harbaugh, Theater Judge 
Advocate, in light of the recommendations of the Administration of Justice 
Review Board and the Simpson Commission, insofar as the twelve (12) death 
sentences were concerned, after which the Commander in Chief, Kuropean Com- 
mand, reconsidered these twelve (12) death sentences, reaffirming six (6) and 
commuting six (6) to life imprisonment. 

The report of the Administration of Justice Revi iew Board and the report of the 
Simpson Commission have been made available to your committee. Also, the 
eabled reports of the action of the Commander in Chief, Huvopean Command, on 
the twelve (12) death sentences have been made available to your committee. 

At the request of the Secretary of the Army I made a study of these various 
reviews, reports, and parts.of the record of trial, and of the petitions and affidavits 
in which mistreatment and brutality were alleged, relating particularly to the 
then twelve (12) confirmed death sentences, A memorandum of my review is 
now before the Secretary of the Army. 


Sincerely yours, 
THOMAS H. GREEN, 


Major General, The Judge Advocate General, 


Senator McCarruy. May I ask you 

Mr. Cuamsers. Let me make a statement on that. 

Senator McCarruy. Surely. 

Mr. Cuamprrs. In addition to this, we have been informed that 
there were certain other reviews that are not listed as official reviews 
in this letter. 

Senator McCarrry. Not by Green. You found by investigation? 

Mr. Cuamerrs. That is correct, and we will make further study to 
get the information on those reviews. 

Senator Batpwrn. Let me ask this question: Was there attached to 
that letter a list of the disposition of the sentences ? 

Mr. Cuamperrs. That is correct. 

Senator Batpwin. To bring it up to date? 

Mr. Campers. That is correct. 

Senator Batpwin. I wonder if that should not be put in at this 
time? Is that it? 

Mr. Cuamprrs. That is the attachment, at and brought up to date 
as of March 20, 1948. 

' (The document referred to is as follows: ) 
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Senator McCartay, Am I correct that there are unquestionably two 
other reviews that were conducted, one by a four-man board which 
never got beyond Straight for some reason or other, and another 
review of recommendations made by Colonel Ellis and the law member 
of the court? 

Mr. Cuamprrs. The Colonel Ellis review you refer to was not 

Senator McCarruy. Let us forget it. One by a four-man board, 
and also one by Colonel Denson? . | 

Mr. Cuampers. I am informéd that prior to the review referred to 
here in which Colonel Straight was involved_ there was a review made 
by a four-man board. ne 

I am also informed there were a great many technical objections 
to it, and that is where they had a review of the review and decided 
it was too inaccurate to use, and then make the review referred to here 
as the No. 1 case. ; 

Senator McCarry. I had information the reason they did not use 
it was not because of its being inaccurate but the JAGD did not like 
the conclusions. 

Mr. Chairman, I would like to request that counsel be instructed to 
write Major General Green again and inform him his letter 1s incom- 
plete and the staff has found other reviews which have been made; that 
we are (lissatisfied with this letter and ask him to give us a complete 
picture of all the reviews made; and that not to again write us a letter 
giving us information leaving out two or three reviews we know have 
been made. 

We know the one by the four-man board was made. We know the 
review by Colonel Denson has been made. And I think it is an impo- 
sition on the committee for Major General Green to write us a letter 
which purports to give a complete detail of all the reviews which 
obviously is incorrect. . 

Senator Batowin. I think we will receive this in the record for what 
it purports to be subject to your recommendations. 

Senator McCarruy, I might say, so the record is clear, that thus is 
how I feel, and I would like an explanation from General Green: I 
think for him to write us a letter such as this, which.is purportedly a 
detailed accord of all the reviews, which we have stated repeatedly is 
very important for us to know, and leave out a sizable number of re- 
views, is an insult to the intelligence of this committee and, I think, 
completely inexcusable. And I hope the general sees fit to answer and 
tell us why he left out certain reviews, whether because he did not know 
about them, or why they do not appear. 

Mr. Fruanacan. Mr. Strong, we were talking about the opinion 
which you had that the court member, Colonel Rosenfeld, in this 
case was biased, and you based that opinion upon his rulings. 

Do you recall rulings which he made which prevented you, the 
defense, from attacking the credibility of prosecution witnesses? 

Mr. Strone. I would not have recalled the particular instance if 
J would not have have been present yesterday and would not have 
had in the meantime an opportunity to read that particular part 
of the minutes in which he tried to stop me from cross-examining 
Kramm. But I do remember that on quite a few occasions myself, 
as well as the other members of the defense team, were stopped when 
we either tried to attack the credibility of the prosecution witness 
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or when we tried to bring out under what conditions statements of 
the accused and of witnesses had been obtained in Schwabisch Hall. 

Senator McCarruy. With the Chair’s permission. Mr. Strong, 
I consider this one of the most important things that appears im the 
record of the trial, one of the things that we need not rely upon any- 
one’s truth or veracity to see. This is uncontradictory and uncon- 
tradictable, the fact that the court apparently in all cases, in effect, 
said to you, “You cannot under any circumstances attack the credi- 
bility of a witness.” 

Let. me ask you this: As a lawyer, do you think you could con- 
ceivably give a defendant in a criminal case a fair trial if the court 
says to you, “Attorney Strong, we will not let you question these 
witnesses as to their interest in the case, what they have been offered, 
whether they have been offered immunity, why they are testifying 
as they are’; in other words, if you cannot attack the credibility of a 
witness? 

Mr. Srrowe. I think it is vital and essential to proper examina- 
tion to bring out any interest which a witness might have in testify- 
ing according to a certain line. 

Senator McCarruy. And I assume that in German courts where 
you practiced as well as in American courts, as far as you know, every 
court considers it reversible error if it is found that the defense attor- 
ney is not allowed to question the credibility of a witness. 

Mr. Strone. To the best of my knowledge, that is correct. 

Senator McCartuy. Can I say this: Where the court refused to 
allow to attack the credibility of these witnesses—and this is especially 
true under the circumstances when we find a formal order signed by 
the man in charge of the interrogation staff saying that if we see fit 
-then we will take a man guilty of war crimes, one of the defendants, 
and we will tell him, “If your statement is valuable in convicting your 
codefendants, then we will offer to give you a reward, the reward be- 
ing you will no longer be a defendant im a case in any action of the 
court. We on the staff will make you a witness.” In view of the fact 
that there is a formal order saying that this is proper, I assume this 
question of denial of right to attack the credibility of a witness would 
be doubly or of 100 times the importance normally it would be con- 
sidered to be. 

Mr. Srrone. I would say, Senator McCarthy, that any directive 
or order to that effect, of which we incidentally never knew, would 
certainly make it doubly appear that a witness might have considerable 
degree of self-interest in certain lines of testimony. 

Senator McCartuy. I would like to 

Senator Batpwin. May I ask a question right there. Was there, 
to your knowledge, or do you now believe there was any ruling that 
required any such conduct as that on the part of the law member of 
the court? Do you understand my question? 
' Mr. Strong. Not quite. 

Senator Barpwin. In other words, I understand Senator McCar- 
thy’s question is to the effect there was a directive or order requiring 
that the credibility of the witnesses could not be gone into a cross- 
examination. Was there any such order or ruling to your knowledge? 

Senator McCartuy. May I sa 
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Senator Banpwin. Wait a minute. Could he not answer the 
question? ; 

Mr. Strone. I understand, Senator Baldwin, Senator McCarthy, 
differently. I thought when he spoke about the order, he spoke of 
the order issued in Schwabisch Hall to investigation teams permitting 
them to indicate to witnesses they might retain the status of witnesses 
if they testified. . 

Senator McCarriy. Referring to this order; S. O. P. No. 4, which 
Major Fanton said he issued. 

Senator Batpwin. I must be confused about the thing. I thought 
you were directing your inquiry to the question of a directive as to the 
limit or scope of the cross-examination. 

Senator McCarruy. I perhaps did confuse the chairman. Let me 
say, so there is no doubt in the Chair’s mind, I have before me excerpts 
from the record which show repeated rulings on the part of the law 
member of the court that you could not attack the credibility of the 
witness, in other words, you could not ask him what he was offered ; 
you could not ask whether he was threatened that he would be sent to 
Russia to be tried by the Russians; could not ask if he was offered 
immunity—which may of them got from standing trial as a defendant 
if he would testify as he did. 

[say you take that ruling and couple that with Major Fanton’s or- 
der : “It is permissible to tell him,” meaning one of the defendants, one 
of the accused rather, “he. will be recommended as a witness if such 
statements to the prisoner will cause him to tell a full and more com- 
plete story so that he will be of more value to the case as a witness: 
than as a defendant.” 

In other words, an order which, I believe, the Chair and I agree is 
in effect saying, “You can take an accused and you can tell him that if - 
his story is so good that it can be-used to convict his codefendants, that 
then he will not be a defendant himself,” which, of course, is the great- 
est conceivable inducement to lie. 

If you have 73 or 150 men in a paddock, and you go in and say. “Any 
man who will tell us a story which is good enough, which is effective 
enough, in convicting the other men in this paddock, he will not be a 
defendant, he will merely be a witness.” 

My question is to the attorney, and I think he has answered it. In 
view of the directive published by Major .Fanton, do you not think 
then this refusal to allow defense counsel to attack the credibility 
of witnesses becomes doubly vicious and made it completely impossible 
for you to give those men a fair trial? 

Mr. Strone. I would say I consider it important in every case to be 
permitted to attack the credibility of the witness, but if such an order 
existed, certainly the grounds for being permitted to attack a witness 
should certainly be doubly more in existence than otherwise. 

Senator McCartnuy. May I say this: In view of this order which, L 
say, Major Fanton has admitted was issued, and he tells us was brought 
to the attention of all the interrogation staff, particularly subsection 
B, in view of that, and in view of Rosenfeld’s ruling would prevent you 
from testing the credibility of witnesses—I have before me your at- 
tempt to attack the credibility of Kramm who, I gather, was one of the 
prosecution’s key witnesses. He was never tried himself, even though 
he was adjutant of one of these divisions. 
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In view of these facts, is it your thought today, Mr. Strong, that 
those men who were convicted simply did not have a fair trial regard- 
less of whether some of them are guilty or innocent? And I assume 
some of them are guilty. 

Mr. Srrone. I would say that the fairness of the trial to which they 
were entitled was definitely prejudiced by the inability of defense to 
cross-examine witnesses. 

Senator Batpwin. On the question of their credibility, you mean? 

Mr. Strone. On the question of the credibility and, as I said before, 
on the question of bringing out these other two points where Colonel 
Rosenfeld and the defense did not see eye to eye—the question of at- 
tacking the credibility of witnesses, and the question of being per- 
mitted to bring out how some of the statements which were placed in 
the record had been obtained. 

Mr. Fuanacan. I believe you also made some passing remarks here, 
and I would like that clarified in the record, that another indication 
of the bias on the part of Colonel Rosenfeld was some of his rulings 
which made it impossible for you as defense counsel to show the condi- 
tions under which certain confessions were obtained. 

Mr. Srronc. That is correct. 

Mr. Franacan. Is that true? 

Mr. Srrone. Yes. 

Mr. Fuanacan. Can you recall any specific cases in which you were 
unable to show the conditions under which confessions were obtained ¢ 

Mr. Srrone. I cannot recall any particular name of an accused, but 
I can recall that myself and all the other members quite often started 
to ask how long they were in Schwabisch Hall; how often they had 
been interrogated ; were they in the death cell; or something like that. 
And quite often this line of questioning was stopped short by the 
law member. 

’ Mr. Fuanacan. Did you object to these rulings on the part of the 
court? 

Mr. Srronc. We most certainly did. 

Mr. Firanacan. And you would be overruled ? 

Mr. Srrone. Correct. 

Mr. I'Lanacan. And, as i lawyer, you feel it was your legal right 
under the rules of Anglo-American law, or under the rules of law 
you were following over there, to at least find out how these confessions 
were obtained ? 

Mr. Srronc. I would say if there would have not been the slightest 
scintilla of anything being incorrect, I would say in pursuing this 
line we probably would have misused the leniency and time of the 
court. But in view of the fact there were so many rumors and gossip, 
if 10 percent were founded, we should have been permitted to go into 
that matter. 

Mr. Franwacan. You felt it important to go into this matter as to 
-how.the confessions were obtained, particularly inasmuch as some of 
your clients told you some were obtained by physical violence and 
other forms of duress? 

Mr. Srrone. Correct. ; 

Mr. Franaean. Is that correct, Mr. Strong? 

Mr. Strong. Correct. 

Mr. Fuanacan. One thing I meant to mention before when we were 
talking about the conduct of the prosecution. Do you recall that it 
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ever came 0 your attention that the prosecution team were using 
forged confessions to obtain true confessions, or obtain other confes- 
sions from some of the defendants? 

Mr. Strone. We were told by accused that in certain cases privates 
or noncoms had been ‘shown statements and affidavits signed by their 
officers and admitting certain facts, and implicating these noncoms 
and privates. And on the strength of these confessions the noncoms 
and privates signed their own confessions. And then later on the 
officers were shown these confessions of the privates and on the strength ~ 
of the confessions, they, in turn, signed their confessions. 

But the original confessions which were shown to the privates with 
the signatures of the officers, as we were told, the signatures were 
false. And the only way we could possibly prove that is by checking 
the dates of the confessions. 

Let me give you an example. If Private Jones signs a confession 
on March 10, and Lieutenant Smith signs a confession on March 20, 
and Lieutenant Smith says that is the only confession he ever signed, 
and Private Jones says, “I signed my confession on March 10 because 
I saw a confession signed by Lieutenant Smith dated March 5 
That confession of March 5 must be under ordinary reasoning not 
genuine. 

Mr. Fuanacan. In other words, it came to your attention that mem- 
bers of the interrogation team were using deception to obtain con- 
fessions from other men? 

Mr. Srrone. We received complaints to this effect, and when we 
checked with several accused we were informed they had never signed 
statements which would fit into the time schedule of subsequent 
statements. 

Mr. Firanwacan. You were present here yesterday when we dis- 
cussed S. O. P. No. 4 prepared by Major Fanton who was then in 
charge of the prosecution interrogation team, were you not? 

Mr. Srrone. Yes, I was. 

Mr. Frawaean. And in paragraph 4 (a) he sets forth these rules: 

Any ruse or deception may be used in the course of the interrogation but 
threats, duress, in any form, physical violence or promises of immunity, or 
mitigation of punishment should be scrupulously avoided. 

In view of the fact that he says any ruse or deception short of 
threats or duress may be used, it seems quite logical that these prose- 
cution interrogators would use this forged confession system to‘ ob- 
tain data for their case? 

Mr, Srrone. That seems possible. 

Mr. Fruawacan. It seems to follow.’ 

Mr. Strone. It seems quite possible. I never saw any, but we 
received complaints, and we believe on the basis of complaints re- 
ceived this was so. 

Mr. Franacan. You believe the complaints were true based on facts 
surrounding them ? 

Mr. Strone. We believe them based on the circumstances. 

Mr. Franacan. You did not take the mere word of the accused? 

Mr. Strona. We used to check the testimony with the dates, We 
used to use that. 

Mr. Frawacan. In other words, you were able to corroborate it to 
some extent ? . 
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Mr. Strone. Wetriedto. ; 

Mr. Fianacan. In your prepared statement, Mr. Strong, I find this 
language, and J want this cleared up if possible. 

At the end of the third paragraph, the last sentence in the third 
paragraph, you make this statement, and I quote: “The courts leaned 
over backward to give the accused a fair trial.” 

When you made that statement in your opening statement, you 
were not talking about the Malmedy case? 

Mr. Srrone. I was talking about the cases I had tried prior to 
Malmedy. 

Mr, Franacan. And as far as the Malmedy case is concerned you 
do not think the accused were given a fair trial? Or do you? 

Mr. Strone. I do not. 

Mr. Fuanacan. As a result of the shortage of time—I want you to 
listen to this question carefully. -As a result of the shortage of time 
to prepare your defense, the tactics of the prosecution, and some of the 
rulings of the court, do you now feel.that at least some of the ac- 
cused in this case received illegal and unjust convictions? 

Mr. Strone. I cannot answer the question the way it is put, Mr. 
Flanagan. 

I would say this: The proof that every one of the accused is guilty 
of that particular crime of which he was accused is not in every case 
so satisfactory it should have been sufficient for conviction. 

Mr. Fuanacan. In other words, you have serious doubts all the 
men accused in this case, or convicted, were in fact guilty of crimes 
as charged ? po 

Mr. Srrone. I have serious doubts that all of the men have been 
proven to be guilty for crimes they have been charged with. 

I think they might be, but I think in some cases the evidence is too 
shalcy and not sufficient to permit a conviction. 

I do not know, Mr. Flanagan, whether or not these men were inno- 
cent. ; ; 

Mr. Franwacan. You do not think some of them, at least, were 
proven guilty in this trial ? 

Mr. Srrone. I do not think so. 

Mr. Franacan. That is the important thing, and under our system 
of law or justice, or any system we would advocate, that is probably 
the only way we would convict men, that is, by a fair trial, 

Mr. Srrone. That is correct. 

Mr. Franacan. I have no further questions. 

Senator Batpwin. Mr. Chambers? 

Mr. Cuampzrs. Mr. Strong, while this point is fresh in your mind, 
perhaps, the question I want to ask could be put in the record at this 
time. 

Apparently your doubt is not to the guilt of all these people, but is © 
. to the proof of guilt and the manner in which it was established. 

I believe you said that in all cases you were not satisfied as to whether 
or not the proof was proper to properly established their guilt. 

Am I to infer from that you do believe that in some cases the proof 
was adequate to support the finding of guilty? 

Mr. Strong. I would have to have a better recollection of the par- 
ticular cases, Colonel Chambers. I would say that presumably 
in some cases—I remember Preuss, I remember Fleps, two cases 
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which stick out in my mind. There is no doubt these people were 
guilty. ; 

And like them there are probably other cases. ; 

The only point I was trying to make is I have no point about the 
guilt or innocence of the defendants, but I would say in quite a few 
cases on account of the particular incidents of this trial their guilt, if 
any, has not been proved beyond a shadow of doubt as it should have 
been. 
Mr. Cuamerrs. A moment ago in your testimony, in reply to a 
question from Mr. Flanagan, you said you were told by some of 
the accused, privates, they had been shown forged statements allleged 
to have been written and signed by their officers. : 

Mr, Strong. That is correct. 

Mr. Cuampers. Based on which they then gave their confessions 
which, in turn, were used against, presumably, their officers. And you 
said that you “tried to corroborate” this story as to whether or not 
the items were forged by checking dates. 

_ In this effort to corroborate it, did you succeed in your own mind 
in establishing the fact there had been forgeries? 

Mr. Strone. Yes. The only particular case I do remember is one 
statement by Colonel Peiper, because I remember that certain of his 
privates signed statements implicating him on the basis of a state- 
ment he was supposed to have signed. And Peiper is one of the accused 
with whom we dealt quite extensively, Dwinell and myself. 

At that time, when we tried to find out from him how many state- 
ments he signed and on what dates, we came to the conclusion that 
he could not have possibly signed any statement as early as it would 
have been necessary to form the basis for the subsequent statement 
of the privates. 

Mr. Cuamsrrs. Did you ask Colonel Peiper whether or not he had 
signed that particular statement? 

Mr. Strone. We'did that at a later stage. 

Mr. Cuampers. Did he at that time say he had not signed them? 

Mr. Strona. He did say he did not sign them. 

Mr. Cuamperrs. A moment ago we were talking about, and you 
were being asked about, the right to attack the credibility of witnesses 
through cross-examination, and the fact that the court had very defi- 
nitely precluded you from cross-examining Kranim in an effort to 
find out how his statements were obtained. 

Yesterday Colonel Dwinell and some others were asked as to why 
Kramm was not placed on the stand as a hostile witness. I would 
like to ask you the same question: Why did you not endeavor to put 
him on the stand as a hostile witness and on direct examination? 

Mr. Strong. I can only say my memory has been refreshed by at- 
tendance yesterday, and that which I would not have remembered 
before, [ remember now. 

Colonel Everett called Kramm in and Kramm said he would not 
testify for the defense, and he repeated this statement in Colonel 
Dwinell’s any my presence. In view of that fact, we did not see any 
point in putting anybody on the stand who would merely give his name 
and could have been guilty of contempt of cout which, in this par- 
ticular case, would not have meant anything. 

Mr. CuaMBers. Colonel Dwinell said yesterday the reason why they 
did not attempt to do so was partially because they had become dis- 
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couraged and thought: they could not possibly get any consideration 
‘from the court on these matters. Did you share that feeling? 

Mr..Srrone. I shared the feeling that our chances of succeeding with 
‘our objections as far as the court was concerned were rather bad. I 
personally would have run against it again and again and would have 
forced the court again and again to deny our objections, but prob- 
‘ably the better view- of Colonel Everett prevailed, and in some cases 
he probably desisted from doing things because of this attitude of the 
court. 

Mr. Cuamerrs. Now, Mr. Strong, when Kramm refused to take 
the stand for the defense when you told him you were going to call 
him, did he give any reason why he would not testify for the defense? 

Mr. Srrone. No. Excuse me. He indicated in. some way he was 
a prosecution witness. He had given all he had to give to the prose- 
eution, and there was nothing else he could say. 

Mr. Cuamprrs. Were you present when they asked him to testify ? 

Mr. Strong. I was called in to Colonel Everett’s office or my office. 

Mr. Cuampers. And Kramm was there at the time? 

Mr. Srrone. Kramm was there. It is possible in addition to that 
T interrogated him one occasion myself. I think I did, but I am kind 
of hazy about that. 

Mr. Cuampers. I realize you are taxing your memory over things 
that happened a long time ago, Mr. Strong. I. would like to get this 
point rather clear in my mind because, as I recall yesterday’s record, 
there was an inference Kramm said he would not testify because he 
was ae if he did he would cease being a witness and become an ac- 
cused. 

Do you recall any statement to that effect? 

Myr. Srrone. I can only recall the general outline of his statement, 
which was to the effect he was a prosecution witness, and that was 
that. 

Mr. Cuamperrs. Do you believe that Had he made a statement of 
that. kind, Mr. Strong, in view of your rather clear memory on some 
of these other matters of a similar nature, that you would have prob- 
ably remembered it ? 

Mr. Srrone. Frankly, no; because my recollection is only as to 
very few details. If you ask me about details, I will have to be unable 
to answer, I am afraid. : 

Mr. Cuampers. A while ago, I believe a statement was made that one 
private, when asked to testify, to take the stand as a witness for the 
defense, said he was afraid to. 

Mr. Strone. Yes. 

Mr. Cuamprrs. I am a little curious as to what efforts were made 
by the defense staff, if any, to get this matter thoroughly brought be- 
fore, 1, the court, and, 2, higher authority to make it pretty clear 

_that witnesses were being tampered with, or prospective witnesses 
were being placed under such duress they would not have an oppor- 
tunity to, or were afraid to, testify. 

Mr. Strone. I have no recollection whether that was ever brought 
to the attention of the court. You mean our experiences with wit- 
nesses whom we tried to. interrogate outside of court? 

Mr. Cuampers. And who claimed they were afraid to. 

Mr. Strona. I remember one occasion, I was trying to remember the 
name and cannot, where I examined one witness—one witness one 
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morning. It was before thé 10 o’clock recess, and he went out, and 
I saw somebody from the prosecution following him immediately. 

I went later back to him, and he told me that as soon as he had left 
the courtroom, prosecution talked to him. I don’t know who it was. 
He said he had warned him and had some conversation with him 
. which, we, in our opinion, considered improper. 

I called that man back on the stand, and he testified about that con- 
versation, and it happened one morning during the defense case | 
just before the 12 o’clock recess. 

I have no other recollection. 

Mr. Cuamprrs. You testified in your opinion this court was fair. 
You had some objections to the law member. In fact, you felt that 
you differed strongly with him on the way he ruled against you, and 
frequently in favor of the prosecution, but you did make the state- 
ment you thought the members of the court tried to be fair. Do you 
feel that.if you had gone to the court and called to their attention that 
witnesses, or prospective witnesses, were being threatened or placed. 
under duress by prosecution staff, this so-called fair court would not. 
have taken judicial notice of it? 

Mr. Srrone. I said, Colonel Chambers, I had no criticism to make 
of the court apart from the fact the court relied too heavily on the 
counsel of Colonel Rosenfeld. I presume, at least, that would have 
been my reaction at that time, if we would have brought before the 
court this matter, the court would have asked Colonel Rosenfeld’s 
legal opinion, which would have been absolutely against us, if that. 
would have been the answer. 

Mr. Cramprrs. That apparently seems to have been pretty much 
the attitude after this trial had been going a few days of most of 
defense counsel, that they could not possibly get a favorable ruling so 
why ask for it. . : 

Mr. Strong. It is a difference of opinion, as I said before, I would 
have tried time and time again. It was a question of diplomacy and 
what course to follow. 

There were points both for and against. 

Mr. Cuamerrs. In the early days of preparing the cases for de- 
fense, you handled the three German generals pretty much ? 

Mr Srrone. The three generals, and followed up in part of the 
defense case. I tried to show the chain of command, Nauheim, from 
Hitler down, of orders of the day, and I was not too much, frankly, 
familiar with the details of the particular privates and noncom 
cases. 

Mr. Cuamepers. Did you have some familiarity with the other 
officers ? 

Mr. Strona. Colonel Peiper, and primarily Peiper, and at the end ° 
I concentrated on Hennecke, Tomhardt, and two others whose names 
I do not remember. 

Mr. Cuameers. There are two points of particular interest to me I 
would really like to get your opinion on. 

1. Tread Colonel Everett’s petition in which he argued very strongly 
the court erred in not granting the severance because of opposing needs 
to defend these various people stemming from the chain of command 
you have been talking about. 

Mr. Srrone. Yes. 
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Mr. Cuameers. Do you feel that actually existed to the point where 
perhaps there was a definite conflict of interest between some of the 
enlisted accused and some of the officers? 

Mr. Srrone. Definitely. 

Mr. Cuamerrs. In that case, then, I notice that the three generals— 
my memory may be wrong on this—the generals took the stand—— 

Mr, Srrone. General Diétrich did not. General Priess and General 
Kraemer did . 

Mr. Cuampers. And Colonel Peiper took the stand and some of the 
other officers. 

When did you all decide that you should not put the rest of the 
accused on? 

Mr. Stronc. During the case of defense. 

Mr. Crampers. Was it after about the. ninth man had taken the 
stand? It does not make any difference whether the eighth or the 
tenth. 

Mr. Srrona. I tell you what happened. We started the defense case 
with the generals’ case. 

I think the first witness I put on was some general officer who was 
liaison officer between Hitler and the Army. And we had him and 
several other high-ranking SS generals testify to the chain of com- 
mand for orders of the day. 

Then we had two generals and Colonel Peiper on the stand for 1 
er 2 days, to the best of my recollection. Then we put on several 
privates and maybe officers, junior officers. I do not remember exactly. 
And some of them obviously were lying on the stand, and some of 
them got trapped and implicated in inconsistencies and contradictions. 
And they definitely did not help their particular cases by going on the 
stand. 

And there was quite some discussion among defense counsel, whether 
we should go on putting everybody on the stand or not. 

And shall we say, I again was in the hopeless minority because I said 
“Put everybody on.” Isaid “Let everybody tell his story; if he is lying 
they will hang him.” 

But Colonel Everett, I think, was of the opinion that by accusing 
each other and trying to implicate each other the particular defendant 
who would take the stand would not only hang himself, but also might 
hang somebody else who might be innocent. That the defense of a 
certain accused might be jeopardized by the defense of other accused. 

After very heated discussion, the consensus was 6 to 1 not to put 
any others on. That ended the defense case. 

Mr. Cuamepers. Colonel Dwinell on that point discussed this at some 
length, and I must say his story and yours as to the way it happened 
is almost completely the same. 

He, however, told us these boys got on the stand and they began in 
their desire to get out from under themselves to he about others. 

I was quite interested in that because a great deal of the facts that 
we have to go on, particularly as it applies to brutality and mistreat- 
ment and things of that kind, comes from affidavits of those very boys 
aud men whom you were afraid to put on the stand because they were 
going to be lying about each other: 

Iam just wondering in view of your fear there and the evaluation of 
credibility for that purpose, how much we should believe the affidavit 
~we now have. 
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Mr. Strone. You mean about mistreatment ? 

Mr. Cuampers. About mistreatments. They are the same people. 

Mr. Strrone. They are the same people; that is correct, Colonel Cham- 
bers. I would be the last to take everything they say at face value. I 
would say even if you deduct 50 percent of what they say, if 50 percent 
remains, certain things remain which should not have happened which 
happened in the creation of these affidavits, which helped to admit them 
iuto evidence and which definitely made it very, very difficult, if not 
impossible, for us to give them the proper defense which they should 
have had. ; 

My. Cuampers. Mr. Strong, solely in the interest of trying to again 
get. your evaluation of it, there are certain more or less uniform charges 
7m. all these affidavits for which there has been a great deal of support- 
ing evidence: such matters as mock trials, solitary confinement, use of 
hoods, and matters of that kind. Those very definitely are in these. 

Then in addition to that, in quite a few of the affidavits there. is a 
strong pattern in similarity in charges of mistreatment and brutality, 
being deprived of food and things of that kind. 

Those really are two different types of matters. 

In you own mind is there any difference as to their credibility on 
those points? 

Mr. Srrone. It is my personal opinion that mistreatment did occur, 
probably not so often as the defendants claim. Probably primarily 
by the Polish guards, but I remember very often when I asked the 
accused who mistreated them, the answer was the “Poles.” 

But I do believe, especially from talking for hours and hours with 
men like Peiper and Dietrich, and all of the other officers, there was 
mistreatment. 

Mr. Cuambers. As I recall Peiper’s affidavit, Peiper has not alleged 
any mistreatment. I.believe at one point he said he did get kicked in 
the back side by a Polish guard. 

As I recall Dietrich had ene instance to report, and I do not recall 
any other of the generals. 

Mr. Strone. Dietrich reported one instance, and I remember that 
the Stars and Stripes at that time had once or twice headlines about 
Peiper claiming about these mistreatments. I probably have the 
clipping somewhere, otherwise I would not remember it, so he defi- 
nitely did. 

Mr. Cuamesrnrs, I think we do have an affidavit from Colonel Peiper. 

Senator McCartuy. Could we have the affidavit, I wonder, Mr. 
Chambers. 

Mr. Cuamperrs. I think it is in the record of the trial and not the 
affidavit. I wonder if I could enlist your staff to figure it out for me 
while I go on to another point, and we will come back to that. 

Senator McCarruy. Yes. 

Mr. CuAampzrs. The line of questioning I was trying to pursue was 
merely in my own mind to try to establish the amount of credibility 
which we should give to these affidavits we have here. We do have 
this matter of General Peiper, which we will try to clear up. 

You have said you believe that some of these mistreatments did take 
place because in talking to these people they frequently said these 
Polish guards had treated them roughly. 

Mr. Srrone. And, in addition, Mr. Thon had some reputation for 
treating these people rather roughly. 
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Mr. Cuampers. In addition to Mr. Thon, did they mention others 
particularly ? 

Mr. Srrone. I am definite they mentioned frequently Mr. Thon. 
I think they did mention two other people, but my recollection as to 
that is only 90 percent. 

Senator Batpwin. Do you recall their names? 

Mr. Srrone. I would recall that they mentioned Lieutenant Perl 
and Mr. Kirschbaum. I don’t think I have recollection of anybody 
else ever having been accused. 

Mr. Cuampers. Mr. Strong, I would like to ask you the same ques- 
tion we asked Colonel Dwinell. Did you ever feel it necessary to have 
physical examinations made or, as Senator Hunt asked, take casts of 
broken jaws or missing teeth or things of that kind? 

Mr. Srronc. I don’t remember ever having heard anything about a 
broken jaw and never heard anything about missing teeth. I only 
heard about beatings, rather tough beatings, but figuring the time 
which passed, we thought it absolutely pointless to examine them be- 
cause even if it had been blue and black in Schwabisch Hall.a few 
weeks ago, the marks would have disappeared. 

Mr. Coampers. That is correct. 

You are aware, however, we have another affidavit we all know about 
from Dr. Knorr who did allege treating a certain number of these 
people for broken jaws and matters of that kind. 

Mr. Strone. That is new to me. 

Mr. Cuampers. You say you knew nothing of any broken jaws? 

Mr. Srrone. I have no recollection. I should have recollection if I 
would have received a complaint like that. 

Mr. Cuampers. There is one other point I would like to discuss 
with you again, because it is a matter of some interest to me in this 
case. That is, you said that you all had extreme difficulty in getting 
these defendants to accept you as defense counsel. 

Mr. Srrone. That is correct. 

Mr. Cuamprrs, And it was not until after a couple of meetings with 
them, finally there was a meeting which practically all of the officers 
attended, and you all told them again you were there to help them and 
do the best you could for them, and Colonel Peiper got up—— 

Mr. Strong. Correct. 

Mr. Cuamprrs. And said that he had known you for a week or so 
and was convinced you were there to help them and for them to fall 
in line, to go along. 

Mr. Srrone. Correct. 

Senator McCarruy. Could I interrupt? 

Mr. Cuamsers. Yes. 

Senator McCarruy. I do not know that Knorr testified about any 
broken jaws. I do not have the affidavit, but the Army report: 

_. Wreated 15 or 20 suspects for injuries to mouth and jaw apparently inflicted 
by some blows. : 

I wonder if the affidavit as to broken jaws is available? 

Senator Barpwrn. Do we need to stop to get it? 

Senator McCarruy. I think the witness should know that in view 
of the vact you stated there was an affidavit from Dr. Knorr. 

Mr. Cramngrs. It is my recollection there is an affidavit to that ef- 
fect, and I will be glad to check and can put it in the record at a later 
time unless you want to stop now and get it. 
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Senator McCartiuy. I do not want you to stop. I wonder if some- 
body else could find it. . 

Mr. Cuampers. I think they could. It is in the files in the rear of 
the room. 

Colonel Murphy, will you get that please ? 

Peiper, apparently, had a very tight control over these people; they 
trusted him? 

Mr. Srrone. They trusted him blindly. , 

Mr. Cuamerrs. There was apparently a period of time after they 
got to Dachau in which they had a chance in meetings of this kind 
and others to get together on some of these things. 

Mr. Strong. I do’ not think there were any other meetings. The 
only meetings were those two meetings where everybody was guarded, 
which I mentioned, and then the meeting which, in my recollection, 
was only attended by the officers. 

I don’t think the accused ever had any opportunity to be among 
themselves and talk among themselves freely. — 

Mr. -Cuampers. Do you believe that if Colonel Peiper, back before 
they went to Schwabisch Hall, concentration camps, and .what not, 
where they were held for interrogation, had passed the word that they 
were not going to talk and that they would really keep quiet 
about this thing and try to put the responsibility on a battalion com- 
mander since killed and that they would have, in fact, followed those 
instructions? 

Mr. Srrone. Quite a few of them would have. But whether every- 
body would have, I do not know. With the guys on trial for their 
lives, I do not know how intensely Peiper’s influence in that case would 
-have been. 

Mr. Cuamesrrs. As a matter of clearing up the record, I think it 
should be pointed out that the questionnaire you have, Senator Mc- 
Carthy, did not make any mention of mock trials. It did bring out 
other matters of solitary confinement, but there was no mention of 
mock trials there. 

Senator McCartuy. Which questionnaire? 

Mr. Cuamesrs. The exhibit there. 

Senator McCarrry. I have it. 

Mr. Cuamepsrs. Now, this matter of difficulty in locating witnesses. 

Mr. Srrone. Yes. 

Mr. Cuampurs. I am informed, and I would like to check your 
memory on this because it is absolutely at variance with your testimony, 
‘did you request witnesses through the prosecution or through the 
apprehension section which had headquarters in.Weisbaden but had 
a local apprehension section in Dachau ? 

Mr. Srrone. According to my recollection, we handed our list of 
witnesses every evening to Colonel Everett who went over with them 
and gave them to prosecution. 

Mr. Cuamepers. Colonel Dwinell seems to have a little different 
memory of that. 

Purely for the purpose of clearing the record, Mr. Strong, I think 
we should try to get the information. 

Colonel Dwinexu. Mr. Strong is correct in that. I remember several 
instances where Colonel Everett reported to us the following day 
he had turned his requisitions over to prosecution, over to the prosecu- 
tion section. I did not accompany the requisitions. I am only report- 
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ing what he said. I do know there was an apprehension section in 
Dachau. I remember we filled out our requisitions directed to them. 
As I remember the form, they had some kind of a mimeographed form 
we filled out and put down the names of the witnesses we wanted. | 

It is my best recollection that form had on it something directing 
it to the attention of the apprehension section. But Mr, Strong is 
right when he says that we turned them over to Colonel Everett or his 
secretary. He had his secretary working with him all the time. And 
many, many times I remember their reporting to us our requisitions 
had been turned over to prosecution. 

Whether Colonel Everett meant by that the whole Dachau adminis: 
tration when he used the word “prosecution,” I am not able to say. 

Mr. Cuampers. Colonel Ellis, purely for the purposes of the record, 
you were the prosecutor. Did you get the witnesses for the defense 4 

Colonel Exxis. We did not. My recollection is, on a few occasions 
they checked with us to see if we knew the whereabouts of some of the 
witnesses who had once been at Schwabisch Hall and we had released 
to a,PW camp, Heidelberg, or some place else. We did not have © 
anything to do with actually getting the witnesses. We only were in- 
formation sources for those people, 

Mr. Srrone. May I say something, Mr. Chairman ? 

Senator Batpwin. According to my recollection, we got the list 
of witnesses back the next day with check marks as to whether the 
witness was available or not. And unless I am very much mistaken, 
we got this list back with this check mark from prosecution. 

Colonel Exuis. You are substantially correct on that. We had about 
150 we brought down from Schwabisch Hall as witnesses that were in 
the camp. Those were the ones, not the ones that were released— 
whether we had the named ones there and checked them off for them. 

Senator Batpwin. Let me ask a question here which seems to me 
important at this time. Did you ever have a feeling, Mr. Strong, that 
the prosecution and the Army authorities were not exercising due 
diligence and care in trying to produce witnesses? Tell us frankly 
what your view is on that. 

Mr. Srrone. I have certainly no criticism to make, Mr. Chairman, of 
the Army authorities, and I have no doubt that prosecution, after some 
checking—I have no idea how thorough or how superficial their check 
was—gave us the best information they had available. 

But I do think we were at a disadvantage: No. 1, by having to submit 
our requests for witnesses to prosecution, and by, secondly, not having 
the opportunity to send out our own investigation teams and making 
our own efforts to get witnesses, which would have been possible. 

Senator Batpwiy. In other words, you feel it would have been much 
better and much fairer if the defense had had a team of its own to send 
ou for witnesses and to corroborate statements and things of that 

ind? 

Mr. Srrone. I would say, Mr. Chairman, if, after we got the list of 
witnesses back from whoever gave it to us, we should have been in a 
position to check and to look for these witnesses who were reported to 
us as nonavailable, it would have been better. 

Senator Batpwin. In other words, you think there should have been 
a check on the prosecution check ? 

91765—49-——-29 


604 MALMEDY MASSACRE INVESTIGATION 


Mr. Srrone. No; do not mean that. I accept at face value the list 
of prosecution which says: out of 100 witnesses 90 are not available. 
But then we should have been in a position, and that needed time and 
investigation teams, to look for these 90 witnesses ourselves in pris- 
oner-of-war camps, internment camps, at the places where these people 
resided. 

I remember at a later stage of the trial we were assigned one or two 
investigators, and I think we had somebody to send to interrogate Gen- 
eral Von Runstedt. 

If we would have two or three investigation teams at the beginning 
and maybe, sometimes, quite more, I think we would have been able to 
line up quite a few more witnesses which might or might not have had 
an effect. 

Senator Batpwin. Are you through, Mr. Chambers? 

Senator McCarrny. Before you go on, this is the Knorr affidavit : 

There may have been about. 15 to 20 patients who had to be treated for in- 
juries of the mouth and the jaw. Maltreatment by blows could be clearly traced 
with nearly all of them. Once when I asked a young man how he was, he 
replied: “What car you expect ff you are beaten so much almost daily, at 
any rate on the oceasion of every hearing; look at my head.” And indeed he 
was beaten blue all over the head which was bloodshot. Wowever I can defi- 
nitely remember two cases in the one of which one tooth and in the other 
one four teeth were knocked out of the upper jaw quite recently. Besides, 
there was once presented to me a man with a rupture of the lower jaw which 
I was allowed to put in a provisional splint only because he was transferred 
to an American hospital at once. 

This, of course, was at Schwabisch Hail before you got there. 

Mr. Strona. It might not even have been an accused. It might 
have been a witness whom we never saw. 

Senator McCarrny. Yes, that is right. 

Senator Barpwrn. Any more question ; anybody ? 

Senator McCartuy. I do not think I have any more. 

Senator Batpwin. I would like to ask one or two here. 

How many different accused were there? My recollection 1 is of the 
testimony, that there were 70? 

Mr. Srrone. I think 74, and 1 I think was a French national and 
his case was severed. 

Senator Batpwin. And how many of them did you talk to per- 
sonally ¢ 

Mr. ‘SrnoNd. 15 to 20. 

Senator Batpwin. And you said that these questionnaires were 
sent out and that some of these questionnaires claimed physical abuse 
of one kind or another.’ You said a percentage of them. What I 
would like to know: Can you help us on how widespread this claim 
of abuse was; what percentage do you recall? Did most of the 
affidavits, or half of the affidavits, or less than half, or what per- 
centage of them claimed some form of physical abuse? 

Mr. Strone. I have no independent recollection. I would say half 
or less, but I remember Colonel Everett prepared a chart which 
showed exactly each accused and ‘the type of treatment he claimed to 
have received. What happened to that chart I do not know. 

Senator Barpwin. When you say “chart”: those were the affidavits 
that accompanied the petition that. went to the Supreme Court; is 
that the one you refer to? 

Mr. Srrone. Iam afraid I do not how: 
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Senator Barpwin. Did you feel, Mr. Strong, that enough time was 
given for this trial 4 What can you tell us about that? 

Mr. Strone. You mean for the trial itself? 

Senator Batpwrn. Let us take the question of preparation first. 

Mr. Stronc. No; I would say we definitely should have had more 
time. : 

Senator Batpwin. Was any request made for more time? ; 

Mr. Srrone. I understand that Colonel Everett negotiated with 
somebody higher up about extension of time, but I am not familiar 
with it. 

Senator Barpwin. My recollection is that Colonel Dwinell said 
something. I do not know that it was him, but somewhere in the 
evidence is the claimed fact this trial had to start at a certain time, 
and there was not much you could do about it. 

Mr. Srrone. I have some recollection to that effect, that somebody 
told Colonel Everett that. © 

Senator Barpwin. You mention one general who claims to have 
been kicked in the groin. Were there any others that you recollect? 

Mr. Strona. Any other generals? 

Senator Batpwin. Any other men that came to your attention. 

Mr. Srrone. I think quite a few of the officers to whom I talked 
claimed about mistreatments, but it is terribly difficult, Mr. Chairman. 
I talked in detail to maybe 15 or 20 people, and I know some of them 
claimed mistreatment. 

Senator Baupwin. Did they make any particular complaint about 
who had done it? 

Mr. Srrone. I encountered always the same names, either guards, 
or Mr. Thom, or the last two names, according to the best of my 
recollection, Lieutenant Perl and Mr. Kirschbaum. Those three 
names stick out in my memory. 

Senator Batpwin. Apparently you were under the impression the 
trial had to start at a certain time. Was there any pressure of any 
kind as to how long it could continue? .In other words, what I am 
trying to get at is this: What opportunity did you have to put on 
the witness stand the accused or such witnesses who might have been 
available? 

Myr. Srrone. I do not think we had any pressure which should in- 
Huence us not to put anybody on. According to my recollection we 
were at liberty to stretch the defense case as long as we wanted to. 

Senator Batpwin. Senator McCarthy yesterday questioned Colonel 
Dwinell and Major Fanton with reference to a ruling on evidence. I 
think it concerns one of the accused named Kramm. 

_ Senator McCarruy. He was not an accused, he was a witness and 
given Immunity. 

Senator Barpwrn. He was a prosecution witness apparently. 

Mr. Cuamprrs. The prosecution yesterday made the point they did 
not have enough facts on which to try him, so they did not have to 
give him immunity. 

Senator Batpwin. You fellows can argue that. The fact remains he | 
was not an accused, he was a witness. 

And it appears from looking at this record here—the full amount 
of cross-examination does not appear in what I have before me here. 
But it does appear it was a witness whom you were examining, Do 
you remember that incident on that ruling? . 
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Mr. Srrone. I remember that now; yes. 

Senator Batpwrn. Can you tell us about it? 

Mr. Srronc. I remember distinctly Kramm testified, and I remem- 
ber his memory was simply marvelous. It was too good to be true. 
I tried to trap him because I had heard something about his diary. So 
I tried to trap him with a diary question. 

I asked him if he had a diary. He said, “I had a diary and noted 
everything down that was important after I became an officer.” 

I said, “What did you do with the diary ?” 

“T burned it before I got captured.” 

I was a little bit ironical, I wanted to attack his unusual good mem- 
ory, and wanted to switch to Schwabisch Hall, and wanted to show 
he made this statement in order to gain immunity for himself. I tried 
to bring that out, and that is where Colonel Rosenfeld stopped me 
short. 

Senator Batpwin. In other words, you were cross-examining the 
witness on the basis of his diary? 

Mr, Srrone. I was cross-examining the witness with the intent to 
show to the court, No. 1, his statement which was so absolutely de- 
tailed could not have been true because he would have had to be super- 
human to remember all that; and secondly, he definitely had a personal 
reason for testifying as he did. 

Senator Batpwin. That was Colonel Rosenfeld who was the law 
member of the court prevented you from pursuing that line in ex- 
amination ? ; . 

Mr. Srrone. That is correct. 

(Discussion off the record.) 

Mr. Cuampers. For the record. A moment ago we were discuss- 
ing whether or not Colonel Peiper had claimed to have been abused 
or beaten. In his examination when he took the stand in his own 
behalf, he stated that he had on his last day at Schwabisch Hall been 
beaten by a Polish guard. P 

Senator McCartuy. Why do you not read it verbatim ? 

Mr. Cuamsers. All right. 

Senator Batpwin. I think you should. 

Mr. Cuamenrs [reading]: 

Q. Will you give the court the details of the beating you alleged you received 
at Schwabisch Hail?—A. On the last day of my stay in Schwabisch Hall IT was 
called for interrogation and received, as was usual, a black hood over my head. 
And I had to wait down there in the hall of the prison for about 5 minutes, since 
the American sergeant who came for me went to get some other comrades of 
mine from their cell. During this occasion when I was standing there quietly 
waiting, I was struck in the face by a person unknown to me, and several times in 
my sexual parts with a stick. I was of the opinion that they were Poles since 
they were guarding this house. 

That is the entire quotation. 

Senator McCarruy. In addition to that I understand he testified 
he was kept in solitary confinement, and told he would remain in 
solitary confinement unless and until he signed a confession. Is that 
correct ? 

Mr. Srrone. That is more or less my recollection. 

Mr. Cuampers. What was the statement? 

Senator McCarruy. Am I correct in understanding you will find 
in the record he testified in addition to physical beating he was kept 
in solitary confinement, and was told he would remain in solitary 
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confinement unless and until he signed a confession? Am I corréct 
Peiper did say he would sign any confession at all they would ask him, 
anything that would free his men ? 

‘ Mr. Strone. That is right. 

Senator McCarruy. That they did not have to beat him to get a 
confession; he said he would sign anything at all that would serve to 
clear his men? 

Mr. Strone. That is right. 

Senator BaLpwin. Just one or two questions that occur to me now. 

I think this appears in the record, but I would like your recollection 
on how many of these accused took the stand in their own behalf. 

Mr. Srrone. I would say in addition to the three senior officers, 
two generals and Peiper, maybe six. ; 

Senator Barpwin. Do you want to make any explanation in con- 
nection with that? 

As I recollect, Colonel Dwinell yesterday said something to the 
effect, and you intimated today something to the effect, when they got 
on the stand they began to tell stories in conflict with one another. 
What do you want to tell use about that? Do you recall that? 

Mr. Srrone. I recollect that the privates whom we put on the stand 
were rather bad witnesses for themselves and for their co-accused. 
And at ‘least some of them—I think our opinion differed. I had 
Hennecke at that time as my particular accused, and I think when 
he came up on the stand some of us thought he had absolutely testified 
honestly and not very cleverly, but honestly, and I think some of the 
other defense counsel thought he made an awful witness and abso- 
lutely insincere. 

We had a conference at that time, and based upon that we reached 
the decision not to let anybody else take the stand. 

Senator McCarruy. Let me ask this: You were representing 73 
defendants. Let’s say you are representing 10. 

Mr. Srrone. Yes, sir. 

Senator McCarruy. We will call them Nos. 1 to 10. If you 
know that No. 1 has a story which he is telling you, and you think 
he is telling the truth, which will clear him; but which will hang 
No. 10; No. 10 in turn has a story which, if believed by the court, 
will clear No. 10 and hang No. 1. You represent both men. I am 
-wondering what ground rules can guide you, or is it conceivable you 
could give men a proper defense when you have such’a divergence 
of interests and the same lawyer representing the same defendants? 

Mr. Srrone. You cannot. 

Senator McCarruy. In other words, you feel the motion for sev- 
erance should have been granted, and not having been granted it is 
impossible for you to give them a fair trial because, while in the in- 
terest of No. 1, you thought you might have to put him on the 
stand, nevertheless you are representing Nos. 9 and 10, and in the 
interest of Nos. 9 and-10 you have got to keep No. 1 off, and perhaps 
keeping him off might actually result in his being hung. - 

Mr. Srrone. I would definitely say the failure to grant severance 
did undermine the conflicting interests, and going simultaneously to 
trial with 73 defendants whose interests in many cases conflicted, you 
prejudiced their cases and their chances for a fair trial. 

Senator McCarruy. Let me ask you this, Mr. Strong: If the men 
were given a fair, honest trial, with proper rulings by the court, do 
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you think they could have convicted the guilty men all right and let 
the innocent men go? rt oe 

Mr. Srronc. I would say if we would have had sufficient time to 
prepare our case, and if we would have been permitted to bring out 
the conditions under which the confessions were allegedly obtained, 
the court should have been able to get an absolutely, or as clear a pic- 
ture as is under the circumstances possible, and definitely much clearer 
than it has been given under the conditions under which we worked. 

Senator McCarruy. In other words, you do not feel it was necessary 
under the circumstances to conduct this type of trial in order to 
convict the guilty men ? 

Mr. Srrone. No.. 

Senator McCarruy. I think that is all; thank you. 

Senator Baupwin. Thank you very much, Mr. Strong, for your 
helping us with this investigation. 

Colonel Dwrneti. May I make a statement before Mr. Strong 
leaves, Mr. Chairman ? 

Seiator Barpwin. Yes. 

Colonel Dwinetx. I think Mr. Strong inadvertently made a remark 
concerning the getting of German defense counsel. He said there 
was difficulty in the matter of time and they were not attracted by the 
offer to come down and had to be given cigarettes. I think that has 
to be amplified. : 

That matter of cigarettes was legal rations authorized to war crimes 
headquarters for all German civilians that worked in that capacity, 
‘in addition to gas and payment in marks. That was done through 
normal military government channels and perfectly proper. 

Senator Barpwin. I understood it that way. I understood from 
Mr. Strong’s testimony these German counsel were employed with 
the understanding they would get compensation. 

Mr. Strone. That is correct. 

Senator Barpwin. And that the gasoline and rations and the cig- 
arettes were something that was added to the thing which they would 
get in the normal course. 

I did not understand there was anything improper about it? 

Senator McCarruy. Before you leave, Mr. Strong, let me say this: 
We have often heard the claim made which I have always felt there 
was no foundation for, and I think you have done considerable to prove 
it—the claim made the non-Aryans who suffered persecution in Ger- 
many and were forced to leave Germany have carried a feeling of 
vengeance toward the whole German race. I think the fact you, your- 
self, who was a refugee from Hitler in Germany because you were not 
a pure Aryan, in the fact you went back there voluntarily and did 
all you could to see that the German people accused of war crimes for . 
a fair honest trial and only the guilty punished and the innocent be 
freed proves many of those claims false that have been made. And I 
want to compliment you very much. 

Mr. Srrone. Thank you. 

Senator Batpwiy. I think that goes without saying, from the effort 
he manifested in putting up the defense. 

_ The committee will stand in recess until 10 o’clock tomorrow morn- 

ing. 
(Whereupon, at 5 p. m., a recess was taken the subcommittee to re- 
convene at 10 a. m., Fridav, May 13, 1949.) 
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FRIDAY, MAY 13, 1949 


Unrrep States SENATE, 


SUBCOMMITTEE OF THE (ComMrrrEr on ARMED Survices, 
Washington, D.C. 


The subcommittee met, eae to adjournment, at 10 a. m., in 
room 212, Senate Office Building, Senator Raymond E. Baldwin 
presiding. ; 

Present : Senators Baldwin (presiding) and Hunt. 

Also present: Senator Joseph R. McCarthy; J..M. Chambers, of the 

committee staff; Howell J. Hatcher, of the staff of the Subcommittee 
on Investigations of the Committee on Expenditures in Executive - 
Departments; Colonel Murphy; Colonel Ellis; Colonel Raymond; and 
Lieutenant Colonel Dwinell. 
See Batpwin. The meeting will be in or ‘ie 
‘ Dr. Perl, will you take the stand over there? Take that chair down 
there. 

Mr. Peru. Yes. 

Senator Barpwin. Will you stand up and hold up your right hand? 

Do you solemnly swear that the evidence you shall give in the 
matter now in question shall be the truth, the whole truth, and nothing 
but the truth, so help you God? 

Mr. Pur. I do. 


TESTIMONY OF WILLIAM R. PERL, MAMARONECK, N. Y. 


Senator Batpwrn. Doctor, will you give us your full name and 
address ? 

Mr. Purt. 205 Lawrence Avenue, Mamaroneck, N. Y. 

Senator Batpwin. Dr. Perl, what is your business now? 

Mr. Peru. I am a personne! “consultant. 

Senator Barpwin. For whom do you work? 

Mr. Peru. I am advising commercial establishments whom to hire, 
whom not to hire, whom’ to place into which position. 

Senator Barpwin. You have a business of your own as consultant? 

Mr. Peru. I am self-employed. 

Senator Barpwin. May I ask how old you are? 

My. Pere. Forty-two.: 

Senator Barpwin. Where were you born? 

Mr. Perv. In Prague, Czechoslovakia. 

Senator Barpwin. When did you come to the United States? 

Mr. Peru. In 1940, 

Senator Barpwin. And you are now a citizen of the United States? 

Mr. Peru. Yes, sir. 


Senator Batpwix. How long have you been a citizen? 
609 
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Mr. Peru. Since April 1943. 

Senator Batpwrn. Can you tell us something about your education ? 

Mr. Peru. Yes, sir. I graduated from high schoo] in Vienna. I 
studied sociology, economics, psychology, and law. I graduated from 
a college of social science—it is the approximate equivalent—those 
schools are approximately equivalent—in 1928 with M. A. in eco- 
nomics or social science. And in addition, a-Ph. D. in law. 

I have had extensive courses in psychology. I passed examina-- 
tions in law which approximate the LL. B. in law. 

It is not exactly education, but it is professional background. 

Senator Batpwin. Tell us about your experience; what you have 
done. 

Mr. Peru. I have been a member of the bar of Vienna from 1930 
to. 1938. I was in one of the biggest law firms in Vienna, and most 
of the other partners did not like to handle criminal cases, so it came 
that I handled during these 8 years of law experience quite a number 
of criminal cases. I tried—I could not say the exact number, but 
certainly more than a hundred. I would say between 100 and 250— 
rather near to 200 criminal cases, some of them before the Supreme 
Court of Austria. 

Austria has a federal state system and has a supreme court which 
in small dimensions resembles the set-up of the Supreme Court of 
the United States—criminal cases. This is my background in law. 

Senator Batpwin. You left Vienna in 1938? 

Mr. Peru. That is right. 

Senator Barpwry. Where did you go then? 

Mr, Peru. I first went to England. 

_ Senator Batpwin. And how long did you stay in England? 

Mr. Peru. For a few months; about 3. or 4 months. 

Senator Batpwrn. Can you tell us why you left Vienna? 

Mr. Peru. Yes, sir. At the time I left I was not disbarred yet. 
I could still practice my legal profession—disbarred because I am 
Jewish, and when the Germans took over it was evident that all Jews 
would be disbarred. But it was the first country they occupied, and 
they were not so well organized yet as they were later, so a few months 
we could still practice.. But I know that the time was running out, 
and the faster I left, I believed the better, so I left before I could get 
into any trouble. 

I noticed in the papers it, was mentioned I had been 4 years in con- 
centration camps or something of this kind. I never have been in 
a jail there, neither in a German or German-controlled jail, nor in any 
concentration camp. I left before this. 

Senator Batpwry. Do you say you stayed in England several 
months ? 

Mr. Peru. Yes, sir. 

Senator Batpwin. And then you came to the United States? 

Mr. Peru. Not directly so. I had only a short permission to stay, 
and I went then to Italy and then to Greece and then to Switzerland, 
and then again to Greece, and then Lisbon. And from Lisbon I went 
to east and South Africa, and from South Africa I finally received 
a visa for the United States. 

Senator McCarruy. May I ask counsel to brief me on why he left 
Germany? Was he a refugee? 
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Senator Barpwrn. He was’a refugee; yes. He said he practiced 
law in 1988, and being Jewish he realized when the Germans took over 
he would eventually ‘be disbarr ed; and seeing that coming, he volun- 
tarily left the country. He said he had never been in a concentration 
camp. 

Mr. Prrtu. I left on a regular passport with a regular German exit 
permit. 

Senator Batpwin. That j is, your departure was entirely legal ? 

Mr. Pert. Absolutely legal; yes. 

Senator Batpwrn. Then you came to the United States when, Dr. 
Perl? 

Mr. Pert. In September 1940. 

Senator Barpwin. What did you do then? 

Mr. Pert. For a few months J just tried to adjust myself to circum- 
stances here. 

Senator Barpwin. Are you married and have a family ? 

Mr. Pert. Iam married, sir, and I have a child. 

Senator Barpwrn. And your wife and child were with you? 

Mr. Peru. No, sir; my child was born only about 2 years ago here 
in the United States. 

Senator Batpwin. Then your wife was with you? 

Mr. Peru. She was not with me; she was back in Europe still at 
that time. 

Senator Batpwin. Is it fair to state that what you were trying to 

o-=———— 

Mr. Peru. My wife is not Jewish. She is what the Germans called 
Aryan, so I did not see any danger, and I left her there. 

Senator Barpwin. Is it fair to say what you were trying to do is find 
a place where you could pick up your life again after you left Austria? 

Mr. Pert. That is right, sir. 

Senator Batpwin. After you had been in New York a while, tell us 
something of your experience then. 

Mr. Peru. Yes, sir. 

For a few months I just looked around, and then I started lecturing 
on eoenecned in Europe and on psychology, which I did for a few 
montns 

And the war started in December 1941 here. Immediately, or a few 
weeks after Pearl Harbor, I volunteered for the United States armed 
‘forces. I first volunteered for the United States Navy, and the Navy 
did not take me because I was not a citizen at this time. 

I have a letter, if you want to see it, where they say they are sorry 
they could not take me. 

Senator Batpwin. We do not need it, do you think, Senator Mc- 
Carthy ? 

Senator McCartuy. No. . 

Senator Barpwin. All right, go ahead. 

Mr. Peru. Later on, I went into the Army. My proceedings to get 
into the Army started at the beginning of the summer of 1942, and at 
the end of 1942. I was inducted on January 11, 1943, as a private. 

Senator Barpwin. Pardon me? 

Mr. Peru. As a private. 

Senator Barpwin. I was going to ask you that. Then, what did 
you do? 
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‘Mr. Pern. After my basic training—I speak quite a number of 
languages, in addition to my other background—I was transferred to 
the Military Intelligence Training. Center at Camp Ritchie, Md. I 
was assigned there to the interrogation school. I graduated from this. 
interrogation schoo] and was kept there. Most of the people were 
shipped out to various outfits, but I became an instructor at Camp 
Ritchie Military Intelligence Training Center, and had my own small 
section. I had nine men under me. I was promoted to-corporal, then 
to T-3. : ; 

In the spring of 1944 I asked for an overseas assignment. I had 
what you would rather call a “soft” job there, but I wanted to get. 
over, and I got an overseas assignment. 

I was 1, I would say, of 100 to 150 graduates at Camp Ritchie. I 
believe 4,000 to 5,000 graduated there, but I was one of 100 to 150: 
graduates that got commissioned. 

'- Senator Batpwrn. As a second lieutenant? 

Mr. Peru. As a second lieutenant. 

Senator Barpwin. Then, after that, what did you do? 

Mr. Pert. When I arrived overseas I worked for a short time with 
the psychological warfare which was an interrogation job. 

Senator Batpwin. Where were you then? 

Mr. Peru. In a PW enclosure near Broadway, England; like 
“Broadway” in most of the American cities. Our job was there not 
tu interrogate the prisoners but to converse with them. We had a little, 
approximately 40 questions which SHAEF wanted to find out: What 
the morale was in Germany and what they thought would happen, 
who would break first, how the food situation is, and all this. 

To get this information actually and truly we could not interrogate 
those people. They had to have the feeling that they were in con- 
versation. We worked with Red Cross officers who were interested 
in their welfare which made them talk easily. I was there, I would 
say, about 5 or 6 weeks, and then I was transferred to the highest level. 
interrogation center for both the United States and the British Army. 
It was called Combined Services Detail Interrogation Center, CSDIC 
being the abbreviation, which was a top-secret place. The highest 
ranking prisoners were brought there and interrogated, again in the 
form of interview mainly, because these persons could not be broken. 
This is the terminology used—could not be broken by any but psy- 
chological means. They knew what they wanted; and we had to con- ' 
vince them first, before we went into any kind of interrogation, that: 
Germany had lost the war already and, after this, to convince them 
that if they were good Germans it was their duty to cooperate with. 
us to tell us everything they knew freely so that less Germans should 
be killed, less German cities destroyed, and the German living potential 
after the war should be higher. 

I was in charge of the political section, working under Major March, 
the British intelligence officer, who is now a professor of law at Oxford 
University. 

Major March was in charge of the whole sociological center. There 
were others set up for information on V-2, German secret weapons, 
atomic and bacteriological warfare, and so on. I was in the sociolog- 
ical department. 
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This outfit was more or less a British outfit, although officially a 
combined unit. There were not more than a dozen American officers 
there. 

When the Battle of France started, the Americans demanded my 
transfer to their unit. Colonel Kendrick, the commanding officer of 
the Combined Intelligence Interrogation Center, the British intelli- 
gence officer, requested that I should stay there to finish the work on 
which I was engaged, the subject of which was “Leftist Underground 
in Germany and Austria,” and the purpose was to determine whether 
any help could be expected from them prior to their official German 
surrender. — 

I finished this work and came to the conclusion that no help could 
be expected from them because they are concentrating their forces on 
taking over, if possible, afterward; that they were certain of German 
collapse anyhow. 

Senator Batpwin. In other words, you came to the conclusion from 
your work with the German war prisoners that there was being built 
up a plan so that after Germany’s collapse the same group would take 
over ? 

Mr. Pert. Try to take over. They tried to preserve their forces for 
the fight after the official Nazi collapse, and this was one of the main 
purposes, not to be caught and executed by the Nazis. They were 
certain of German defeat anyhow. 

I was then shipped over. I would like to mention that during this 
time, while I was at CSDIC, I was sent several times to France to collect 
prisoners and to interrogate them right after their surrender, when 
they were still under the shock of the capture. For which, by the way, 
I received the Battle of Normandy Star. I did not see actual fighting 
there, but I was within artillery range and in range of mortars:at 
occasions. 

When I came over, I was assigned to one of the mobile field inter- 
rogation units which had about the same purpose which I just de- 
scribed, to interrogate prisoners, first to screen them, those who seemed 
to be important, and then to interrogate them when still under the 
shock of battle. 

I stayed with this unit up to the end of the war, and with them I 
participated in part of the campaign of northern France and Belgium, 
in the Rhineland Battle, and in the Battle of Central Europe, for 
which I received a battle star, too. Again, without being in the fight- 
ing units; but, again, I was often in range of mortars. 

At the end of the war I was transferred to the war crimes group. 

Senator Batpwin. Did you request this transfer? 

Mr. Peru. No, sir. 

Senator Batpwin. You were directed ? 

_ Mr. Pert. Military intelligence did not seem so important at this 
time any more, so I was transferred to war crimes, which was badly 
handicapped, I was told in‘the interview, by its lack of German- 
speaking personnel, and particularly as I was a lawyer at the same 
time, I appeared to be valuable for them. 

Sentor Batpwin. When did you come to Malmedy? 

Mr. Puri. In November 1945 after I had worked on a number of 
other cases before I was informed by Colonel Ellis that I had been 
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assigned to the Malmedy massacre case which I considered a promotion 
because it was the American War Crime Case No. 1. And other cases 
con which I had worked so far: One or two were Americans, and 
hundreds or thousands of displaced persons had been killed. While 
this was the first massacre in American history. 

Senator Batpwin. Have you a statément, Dr. Perl, you want to 
read in connection with this? 

Mr. Peru. No, sir; I do not have a prepared statement. 

Senator Batpwiy. Go on then and tell us in your own way what 
your experience at. Malmedy was. That is in connection with the 
Malmedy cases. You were assigned to that in the latter part of 
November ? 

Mr. Prru. Yes, sir. 

Senator Batpwin. Now, tell us what you did, what you observed, 
and what happened. 

Mr. Peri, At this time, Major Fanton was in charge of the in- 
vestigation, and all the prisoners were together at Zuffenhausen which 
was a war criminal or war suspect camp. 

He advised me no information could be obtained from them until 
then of any value. 

I told him that one of the prime rules which we learned at Camp 
Richey, the military intelligence training center, was to separate these 
suspects, to separate the officers from the enlisted men, to break the 
esprit de corps; and we should try to find a prison where we could 
keep them segregated, because he told me that after the interrogations 
the interrogated came back and reported it to his commanding officer, 
and the next one came with orders from the commanding officer. 

The prisoners were put in Schwabisch Hall, Germany, and inter- 
rogation started there. 

Before this, already, at Zuffenhausen—I had not been at Zuffen- 
hausen only a few days. Those who were obviously not connected 
were screened there and sent away. 

Before any interrogation started at Schwabisch Hall, considerable 
administrative work was done to get ‘all the detailed information on 
the set-up of the unit, the number of battalions, the number of com- 
panies, who was in each company, exactly who belonged into which 
platoon, and the crew of every single tank, the crew of every single 
half-track, and so on, that we should be able to impress the suspects 
with our knowledge. 

The case was exceptionally hard to handle, because practically all 
the witnesses were dead, and the Germans were sticking together. 

We soon found out that some officers were particularly well hated. 
One of them was George Preuss. 

Senator Batpwin. They were particularly well—what ? 

Mr. Peru, Hated—hated by their own men. 

The other one, Friedrich Christ. And we decided first to make a 
try with Christ. : 

We collected the information which we got on him by asking those 
people who were obviously closely connected with the unit but not 
the crime, because we knew that their units must have arrived later 
at the cross-roads. At this time we knew only of the crime at the 
cross-roads. 

After some time we found a very valuable man, and I think I 
should explain the interrogation of Christ and how it branched out in 
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a little more detail, because I feel, sir, that this will give you a better 
idea than many separate interrogations of how it worked. 

Senator Batpwrn. You go ahead and explain it. 

_ Mr. Pert. We found a man, Messner, who was not connected with 
it—at least, he claimed—and figured if he tells us the truth the in- 
vestigation will be shorter, and he might be out earlier. 

He told us that he had been an orderly at a C. P. of the battalion 
to which this Christ belonged, and that all the officers had met there; 
and gave us exactly the lay-out of this battalion C. P.; and all the 
company chiefs, commanders; had met there just prior to the of- 
fensive; that he made.a fire in this room, and then he had been sent 
out. He did not see or hear what they were talking about, but right 
after this he heard from other soldiers. He, himself, was not present 
at any one of those meetings as far as I recall. He heard that the 
company commander issued orders that no prisoners of war should 
be taken. At this meeting he stated Christ was present, too. I had 
him draw in detail the lay-out of the little lodge in the woods, where 
everyone was seated. He had a good memory. And when I had all 
this detail and a few stories about Christ, why the soldiers disliked 
him, I called Christ in for an interrogation. 

Senator Batpwin. At that point, Dr. Perl 

Mr. Peru. Yes, sir. : 

Senator Batpwin. When you called in for an interrogation, what 
was the set-up you had; how did you do it; what kind of a room was 
it? Describe that for us. , 

Mr. Pert. It was a room—it was an interrogation cell. The build- 
ing had only cells, larger and:smaller cells. It was an interrogation 
cell, one of the larger ones. I would say 6 feet to maybe 8 feet. The 
furniture was a table and three chairs. That was all. Besides the 
chair, there was a toilet bow] in this room. It was well lighted. 

For the interrogation, because I considered it very important, and 
because I wanted—I was certain with the information I had could get 
Christ and maybe also because I wanted to show to Major Fanton— 
maybe I wanted to show off a bit—I called Major Fanton in. 

A week or so ago, 2 weeks ago, Major Fanton said, “I believe I 
was in during the whole interrogation. Do you remember?” 

I said, “I do not know. I knew you were in the interrogation; I 
do not know for how long.” 

When I now read again Christ’s statement, I recall he was in dur- 
ing the whole interrogation. Christ was 

Senator McCarrny. Do I understand that Major Fanton called 
you 2 weeks ago and asked you whether he was there when Christ 
was interrogated ? 

Mr. Pert. Pardon ? 

Senator McCarruy. Do I understand that Major Fanton called 
you 2 weeks ago and asked you whether he, Major Fanton, was present 
while you were interrogating Christ? 

_. Mr. Pzru. Major Fanton asked me whether he was present all the 
time while Christ was being interrogated. He was present. He re- 
members this, but he did not know for certain whether it was all the 
time from the beginning to the end. . 

Senator McCarry. In other words, Major Fanton called you 2 
weeks ago and asked you whether he was present at all times during 
Christ’s interrogation ? . 
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Mr. Peru. That is right. ie 

Senator McCartuy. at did you tell him? 

Mr. Pert. I said, “I know that you were present during the interro- 
gation, but I cannot recall whether you were present the whole inter- 
rogation.” 

And now, on my way down to Washington, I read the statement 
in the train again, and I remember that he was present during the 
whole interrogation. : 

Now, I believe he was brought in with a hood over his head. I 
do not see the picture of him any more, how he was brought in with 
the hood, but I know all the prisoners were brought in with the hood 
on their head for the purpose that they should not know who else 
was kept; because when they marched through our cells they could 
see, maybe, other people in there from the windows, and other pris- 
oners were standing outside on this corridor, and if these knew 
who was there, they could easily figure out what to say. Because if 
they knew someone who was not there who saw them committing a 
certain crime, it boosted their morale. 

I told Christ first in a very nice way, the way I have been interro- 
gating very high ranking prisoners before at CSDIC, “What do you 
know about the case, about the killing of prisoners at Malmedy?” 
He said, “I do not know anything about it.” 

Of course, I cannot repeat the words, but the meaning of the con- 
versation. 

I said, “Are you certain of this?” He said, “I am certain.” “AI 
right; write it down.” So, he sat down and wrote down the follow- 
ing statement. I still have it here, and which was not made part of 
the trial record. 

Senator McCartuy. Was it offered as a part of the trial record? 

Mr. Peru. It was not offered as a part of the trial record, to the 
best of my knowledge. : 

Senator McCartuy. Was it ever given to defense counsel ? 

Mr. Peru. I do not know this, sir, but I have reason to believe it 
was. If you want me to go into detail, I can tell you why I believe 
it was. 

Senator McCarruy. If the chairman does not object, I would like 
to know that reason. 

Senator Batowin. All right. 

Senator McCarruy. Why do you believe it was given to defense 
counsel ? 

Mr, Peru. Because—— 

Senator McCartuy. May I ask Colonel Dwinell: Did you ever 
get this statement? Have you ever seen it? 

Colonel Dwinetx. May I look at it, please? 

Senator McCarrny. Yes [handing]. 

vos Dwinetu. This is all in German. I do not recognize it 
at all. ; 

Senator McCartuyr. I forget you cannot read German. 

Mr. Pert. I tell you, sir, why I believe, and you will see, I think, ' 
T have good reason to believe it was shown to the defense. 

During the trial, Christ spoke of three statements which he made, 
while the prosecution offered two statements only. And discussion 
developed after this, and I saw in the trial record last night, and then 
the trial record says that there was a discussion off the record between 
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the prosecution and the defense, and the defense said, “It is all right.” 
They did not ask any more about the third statement, and I know 
L had it in the court room ready to show it. 

This statement said: : 


I state— 
he was quite happy he would get out, if he just said he did not know 
anything— 

I state under my oath that never not even by any rumor I heard of any order 
to shoot American prisoners of war at Ligneville. Only once in Ebensee I heard 
from an American CIC man that supposedly Poetschke should have given such 
an order. Under what circumstances Poetschke gave this order and under what 
circumstances this order was executed, I never not even by— 


Here it stops. 

My note says, written in pencil and obviously in a hurry: 

States not true. Withdrawn. Private first class Weiss Regimental Head- 
quarters Company. 

Now, when he was at this place everything went very smoothly. I 
mentioned to him it would be very important—“I don’t want to catch 
you, but you are under oath now. And according to American law 
perjury is a very, very grave crime, And you stated that you never 
heard of even an order, not even by rumor, and we have placed in the 
room a mike where together with the Weiss man. We know exactly 
what you talk about when you are together. So, let’s proceed with the 
statement.” 

He said, “I am sorry. I heard one thing about a killing.” TI said, 
“From whom did you hear it?” He said, “From the man who is with 
me in the cell.” I said, “Who?” He said, “Sturmman Weiss.” 

So, I said, “Then, this is not correct.” He said, “Not entirely.” I 
said, “All right, let’s take it now as it is correct.” 

And I made this note which I mentioned—“Withdrawn. Private 
Weiss.” That was so I should not forget the name—Private Weiss, 
regimental headquarters company. And I took a second statement 
with him. The second statement which, too, was not offered—maybe 
offered in evidence, but I would say which, too, was not part of the 
trial record. 

Senator BaLpwin. Let me interrupt there. Was this at the same 
interview ? 

Mr. Peru. Immediately afterwards. As I am speaking to you now, 
and in exactly the same soft voice, maybe even a softer, sir, because I 
am. a bit agitated now, more certianly than I was then— 

Senator Batpwin. In other words, both these statements were taken 
in this cell? ; 

Mr. Prrt. In this cell, in one long conversation. It was not actu- 
ally an interrogation, because I did not ask him much. 

So he stated on this piece of paper: 

I hereby stated under my oath that before I came in December 1945 to this 
prison I never heard from any German, not even by rumor, of any order to shoot 
prisoners of war, and that I never heard—— 

Senator McCarruy. Is this the second statement or the first ? 

Mr. Peru. The second one. [Continuing :] 
that I never heard whether such order has been executed. I only learned in 


Ebensee from an American CIC man that Poetschke gave—should have given 
such an order, No details of this have been mentioned. However, at that time 
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the man in my cell, with the name of Private Weiss of regimental Bae 
told me that he was present at the shooting. 

Signed “Christ Friedrich, First Lieutenant SS, 17 December 1945.” 

Senator Batpwin. I think we ought to have those two documents as 
part of the record. Let me ask you a question about this now. 

_ Mr. Peru. Yes, sir. 

‘Senator’ Batpwin. We will mark the first one “Christ A,” and the 
second one “Christ B.” 

'¢Christ exhibits A and B are on file with the committee.) 

I ‘Senator Batpwin. Christ “A” is not signed by Christ ? 
‘ Mr. Peru. Yes, sir; it is his handwriting, however. 

Senator Bapwin. Both of them are in his handwriting? © 

Mr. Pert. Both of them are in his handwriting. 

Senator Barpwin.. The second one marked “Christ B” is signed ig 
him and in his handwriting ? 

“Mr. Port. When I had this signed, I had one important advantage 
already. He had lied the first time, and I told him: “Now, you see if 
you lie it is not good. We know everything.” And once a prisoner 
lies and is aware of the fact he is caught lying, he is much easier to 
‘get off balance and easier to. induce to “tell the truth, because he does 
not feel firm ground is under his feet any more. 

Itold him: “Listen! You told us part of this already, but we know 
more. Do you actually believe that a man who is so hated by his own 
soldiers as you are can get away with what you did? Don’t you think 
now, the war being over, your own soldiers will talk ag ainst you 
freely? All of them did; we know everything you did.” And now I 
told him one or two stories, how badly he had ‘behaved toward his own 
soldiers, which was of no legal importance but impressed him with our 
knowledge. 

Then, I said, “I know even how you were involved into the shooting.” 

I told hin, «You didn’t shoot, yourself, but you received orders, 
and you passed the orders.” ‘No, I did not,” he said. Isaid, “Listen, 
we know everything. The other officers who were present at this 
meeting in this lodge there already confessed.” None of them had 
been inter rogated in fact. “Al the people told us the detail. They 
even drew us plans of the place. Look at it.” And I show him this 
‘sketch. 

“And you were sitting at this table, and this officer was sitting to 
your right and this officer was sitting to your left, and when you 
arrived there you arrived with a very small, particularly small car. 
And when you came down to your company cP you had with you in 
your car a big box in which you had a typewriter.’ 

Those were things which we had ascertained by previous interroga- 
tions, information which was given freely, because the Germans did 
not think it was relevant. 

Then, I said, “When you arrived there, there: was a fire burning 
there, and you posted yourself right in front of the fire, and then you 
‘repeated the order which you had received from Poetschke.” 

When he heard this he broke. He told me, “I only repeated the 
order J got, and, after all, I was—What should Ihave done?” T said, 
“That is right, you repeated the order.” Now, we know the order 
which you gave to your soldiers. What orders did you receive? Tell 
lus in detail so we Should know whether you did not add anything on 
‘your own which incited them to more brutality.” So he said, “I-re= 
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ceived these and these orders from my battalion commander, and 
exactly as I received them I passed them on. I didn’t add anything 
to incite to brutality.” 

- And he made this statement : 


I state herewith the following: On the afternoon of the day before the 
attack in the Hiffel-— 


where the offense was started— 


to my.reeollection it was’ on the 15th of December 1944. A company meeting 
took place in the CP of the armored group. 
On this oceasion Poetschke— 


he was a battalion commander— 


stated that the impending battle would be the decisive one. Aipongst other things 
he said that we would have to behave towards the enemy in such a way that 
we would cause terror and panic, and that the rumor of the terror and of our 
behavior would have to precede our units. 

Senator Barpwin. Excuse me just a moment, Doctor. I think for 
the benefit of the record we might state here, if it is correct, that you 
are translating a document w hich i isin German. Is that cor rect 2 

Mr, Perr. That is correct, sir, 

Senator Batpwin. And a document which purports to be in the 
handwriting of Christ? 

Mr. Pert. Yes, sir. 

Senator Baurpwry. Go ahead. 

Mr. Pern (continuing) : 

Would have to precede our units so that the enemy: should become frightened 
e ne us. He furthermore stated in this connection that no prisoners should 

e made. : 

On my own, I did not add anything to this statement, and I did not detract any- 
thing when I spoke on the sume evening to my company in the. Blankenheim 
Forest. I just repeated what Poetschke had told me. 

This statement I make on my own without having been influenced by threats 
or promises. I wrote it down in my own handwriting. It consists of two pages. 
Iam aware of the importance and the sanctity of an oath. 

Signed “Christ Friedrich.” . 

They officially signed their second name first. 

Senator Bautpwin. Yes. 

Mr. Peri. “Christ Friedrich, SS First Lieutenant, 17 December 
1945.” 

“Then the document bears the signature: “Witnessed Dwight F. 
Fanton, Investigator-Examiner, War Crimes Branch, USFET. M 

And “éSubscribed and sworn to before me at Schwabisch Hall, 
Germany, this 17th day of December 1945. 

“Wilham R. Perl, First Lieutenant, M. I. Investigator-Examiner.” 

At this time I was a first lieutenant. My last rank was captain. 

Senator Barnwin. You have already described “Christ A” and 
“Christ B,” and we have marked them. ‘Those two, as I understand it, 
were taken at this interview, this single interview with Christ? 

Mr. Peru. Yes. 

_ Senator Batpwin. Do we understand correctly that this statement 
was taken at the same interview ? 

Mr. Peru. Yes, sir; right in the same interview without any inter- 
ruption at’ all. 

Senator Barpwin. That is, he made three statements ? 
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Mr. Pert. He made four statements, sir. 

Senator Batpwin. Four statements? 

Mr. Peru. After the two he then admitted he had received the order, 
when he saw the plan of the lodges—that he received the order and 
made this statement. © 

Senator McCarry. Do I understand they were all made the 
same day? 

Mr. Pert. Yes. 

Senator McCartuy. Then will you explain why one was dated the 
15th and the one the 17th? 

Mr. Pern. Which was dated 15th? 

Senator McCarrnuy. The first one. 

Mr. Pert. I could not say that, sir. But you know we worked day 
and day, Sunday and week days, and he was in jail for maybe several 
weeks at this time. This was an official statement, and there, probably, 
they looked at the date, and I suppose he set the date there without 
being asked what day it was. 

Senator McCartuy. One is dated the 15th and one is dated the 17th. 

Mr. Pern. Yes, sir. In his trial, by the way, he was on the stand for 
many hours, and he stated it was all taken in one long interrogation. 

Senator Batpwin. Just a moment. That is a very interesting 
point, and I think it ought to be cleared up now. 

Senator McCarrny. I think so, too. 

Senator Baupwin. Is there any German in that Christ A, the first 
statement ? 

Senator McCarruy. Any date? 

Mr. Pern. Christ A? 

Senator McCarruy. You wrote this. 

Mr. Pert. There is no date on this, sir. 

Senator McCarry. One is dated the 15th and one the 17th. 

Mr. Peru. I believe, sir, you are in error. It is dated the 17th, too. 
The 15th of December came into your mind because he said on the 
15th of December the year before they met at the lodge. 

Senator McCartuy. And you just explained the discrepancy that he 
explained away at the trial and said they were all taken on one day. 
ae tere two different dates, or are there not two different dates 
there? 

Mr. Pert. No, sir. You asked me how it is possible that one state- 
ment is taken on the 15th and one on the 17th if they were all taken 
on the same day. Now, they were all taken on the same day, and, as 
you say, one mentions the 15th. I said he must have made the mis- 
take. He did not make a mistake; it is dated the 17th. You were 
in error, sir. 

Senator Batpwin. The point is, Dr. Perl, you testified these were 
taken one after the other? ; 

Mr. Peru. That is right. 

Senator Batpwin. And it does seem to the committee important, if 
they are differently dated, and something I think we ought to clear 
up right at this point, that is, what is the date on each one if there is 
one. 

Mr. Peru. All the statements are dated 17 of December, 1945, 
Senator McCartuy. All of them are dated? 

Mr. Pern. This has no date at all. 

Senator Batpwin. That is referring to the first one? 
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Mr. Peru. Christ A has no date on it at all. 

Senator McCartuy. This is the 17th. 

Mr. Peru. This was taken right afterward, the 17th of December. 

Senator McCarruy. Go slow, will you? 

_ Christ A has no date? 

Mr, Peru. No. 

Senator McCarruy. Christ B has the 17th? 

Mr. Pert. Christ A has neither a date or signature. 

Senator McCarruy. Will you do something for me? Just answer 
my questions. 

Mr. Peru. Yes, sir. 

Senator McCarruy. Christ A has no date; right? 

Mr. Peru. Yes, sir. 

Senator McCarruy. Christ B has the 17th? 

‘Mr. Peru. Yes, sir. 

Senator McCarruy. And what date has “C,” or the third statement, 
if any ¢ 

Mr. Purr. The 17th of December 1945. 

Senator Batpwin. We will put it in the record here, Christ C. 

(Christ exhibit C is on file with the committee. ) 

Mr. Pert. No. +, which I did not show you, has the 17th, too. The 
Germans crosses the 7. They make a 7 and then cross it. Most Euro- 
pean people do. 

Senator Barowin. The 15 is in: my mind somewhere. Where did 
we get that? 

Mr. Haron. He said that. 

Mr. Pert. I can explain where you get the 15. 

Senator Batpwin. Go ahead. 

Mr. Peru. He said in his statement here that upon the 15th of De- 
cember 1944, which was 1 year and 2 days before his interrogation, 
they met at their battalion CP, and that is how the 15th seems to have 
come to your mind. : 

Senator McCarruy. You are right about the date. 

Senator Batpwin. Now, go ahead. You were talking about the 
third one. 

Mr. Pert. Yes, sir. 

Senator Baipwin. That is marked Christ C. 

Mr. Peru. When he was through with this statement he felt some- 
how relieved. 

Senator Barpwin. What is that? 

Mr. Peru. Christ, when he was through with this statement, No. 3, 
which I just read to you, felt somehow relieved. 

Senator Barpwin. Wait a minute. Senator McCarthy asked—Had 
you finished translating Christ C? 

Mr. Pert. I had finished translating it, including the signature. 

. Senator Batpwin. All right, go ahead. 

He felt, as I said, somehow relieved, and said: “After all, I received 
orders, and I passed them. So nothing can happen to me. That is 
how I figure it.” 

I said, “I am not your legal adviser, but why did you not at least 
ask your commanding officer, your regimental commander Peiper, 
if orders not to take prisoners and to act in such a way that fright and 
terror should be impressed epee the enemy were issued to you?” So 
he said. 
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Senator McCarruy. Mr. Chairman, could I ask something. In view 
of the fact I have an appointment at 1 o’clock which I have to make, 
I wonder if we could have this witness refrain from giving us a detailed 
account of one case and get into the question as to just what he did 
at the Hall. It will take all year if he goes through each one of 
these cases individually. Not that I do not think it is important, 

‘but I would like to get to the meat of the matter first; if possible. 

Senator Batpwin. As I understand it, he is describing how one, 
‘Christ, one ,of the officers, and, as you described, Dr. Perl, one of 
the most important witnesses—Am I correct in that? 

Mr. Peru. Yes, sir; he was more than this. I have not the slightest 
intention for your and my benefit to go into every detail. 

Senator Batpwin. Then go and finish up. 

Mr. Peru. Christ was the initial break-through, and from Christ 
it branched out, and I would like, with your permission, to give you 
the idea how it worked, how the statements went, with Christ as a 
sample and show you how one or two cases branched out of it, and 
how they were talking one against the other. It takes maybe more 
time than if you would just ask questions, but in the long run it 
will save you time. 

Senator Batpwin. Go ahead and finish it up without too much de- 
tail, Doctor. 


Mr. Peru. Yes, sir. 
Now, he said, “I want to state about this Peiper business, why I did 


not are to Peiper, and so on. I want to have this written down, too.” 
I said, “All right.” He made it right afterwards in the same inter- 
He 


rogation without any interruption. None of us left the room. 


made the following last statement—— 
Senator Batpwin. Just for the record, we will mark that “Christ D.” 


(Christ exhibit D is on file with the committee.) 
Mr. Pert (reading) : 
In addition to the statement which I made today regarding’ the talk given 
to us in the Blankenheim Forest on the evening preceding the attack in the Hiffel, 


I am stating the following: 

In the same building in which Poetschke gave us a talk, in the neighboring room 
was Peiper, CP. Peiper was the regimental commander. I do not recall whether 
Peiper was present during the talk of Poetschke. 

Anyhow, I was under the impression that the order not to take any prisoners 
had come straight from Peiper. I recall that right after the talk Poetschke gave 
I spoke to another company commander—lI believe it was Kremser—about the 
matter. That after this talk with Kremser only, I decided to give exactly the 
same talk. I did not go to Peiper because I supposed that he knows about it, and 
because I could not expect Peiper to give any orders which would contrast 
Poetschke’s orders. Neither did I ask Poetschke why he ordered that no prisoners 
of war should be taken, nor to the best of my knowledge asked anyone else this 
question. 

The statement I make on my own and uninfluenced by threats or promises. It 
consists of two pages. I am fully aware of the sanctity of the oath. 


Signed “Friedrich Christ, First Lieutenant SS.” 


Witnessed by Major Fanton and by me. 
Senator Batpwin. Now, at that point,.Dr. Perl, before you go 


on further, I want to ask a few questions here. 
Mr. Peru. Yes, sir. 
Senator Barpwin. About this particular interview ? 
Mr. Peru. Yes, sir. 
Senator Batpwin. How long did this interview take? 
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Mz. Pers. I do not think—I am certain it could not have taken more 
than, at the most, approximately 2 hours. ; 

Senator Barpwin. And during that interview you were in this 
room that you described ? 

Mr. Pert. And also Major Fanton. 

Senator Barpwin. And Fanton was there? 

Mr. .Pery, Yes. 

Senator Batpwin. Were there any other Americans there? 

Mr. Pert. No, sir. To the best of my recollection we were alone. 
I always objected to too many people being in these rooms, they 


distract you. . ; 
Senator Batpwin. You said there was a table and three chairs? 


Mr. Peru. Yes, sir. 

Senator Barpwry. Was there anything on the table, a black cloth or 
anything? 

Mr. Peru. I am almost certain that there was nothing of this kind 
on the table in Christ’s interrogation ? 

Senator Batpwin. There has been testimony here, on other inter- 
rogations that there were a table, usually with two or three chairs, 
and that on the table there was a crucifix and two candles. 

Mr. Peru. Yes, sir. 

Senator Batpwin. Was that so in this particular case? 

Mr. Pert. Iam almost certain that it was not. 

Senator Batpwin. Now, there 

Mr. Peru. That it was not in this case. 

Senator Barpwin. Not in that case. : 


Mr. Prru. Yes. 
Senator Batpwin.,Do you recall—we will get into that later. I 


want to confine this testimony to this particular incident if we can. 

Was there an oath administered to Christ ? 

Mr. Perv. Yes, sir. 

Senator Barpwin. Who administered the oath? 

Mr. Peru. I did, sir. 

Senator Batpwix. And what did you use to administer the oath? 
Did you use the Bible or crucifix, or anything? 

Mr. Peru. There might have been a crucifix in the room in accord- 
ance with European procedure. 

Senator Batpwin. You said before, to the best of your recollection 
there was not any crucifix. 

Mr. Peru. No, black cloth, crucifix, and candle. 

Senator Batpwin. But there may have been a crucifix? 

Mr. Pern. There might have been. 

Senator BALDWIN, anyway, you did administer an oath? 

Mr. Pert. Yes, sir. 

_ Senator Barpwin. Now, before or.at any.time during this interroga- 
tion, did you nold out to Christ any promises of immunity or did you 
say, “If you tell the truth you may be used as a witness and not an 
accused,” or anything of that kind? 

Mr. Prev, No. sir. We were strictly instructed first by Major Fan- 
ton and then later on by Colonel Ellis not to promise immunity to 
anyone, and { never promised immunity to anyone. 

I would like to add to it, that I would have been the last one to whom 
such an idea would have occurred, because according to European 
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procedure the idea just does not exist. One cannot give anyone im- 
munity if he testifies in a certain case. — 

Senator Batpwin. There has been testimony in the record up to 
now that there was an order, an 8. O. P-—— 

Mr. Cuampers. No. 4. 

Senator Batpwin. No. 4. Have we got a copy of that here? 

Mr, Cuamepers. Yes. 

Senator Batpwin. The date of this order—let me ask you this: 
Here are the paragraphs that have been referred to. Do you recall 
whether or not anything of that kind, or whether or not that par- 
ticular order had been issued at that time? 

(Documents handed .to Mr. Perl.) 

Senator McCartuy. I refer you to paragraph (b) especially. 

Mr. Coampers. (a) and (b). 

Mr. Pern. Yes, sir. As far as I can make it out, this is part of an 
instruction given in writing by Major Fanton to all interrogators 
and maybe to other personnel, too. Anyhow, I received such an in- 
struction. 

Senator Batpwin. Turn one page back, and I notice the date on 
that one page back is February 7, 1946. Can you explain that situa- 
tion? 

Mr. Pert. Sir, obviously as to this, it seems to me it was given in 
writing to the interrogators, and I am certain that I received one, too,. 
on the 7th or after the 7th of February 1946. 

Senator Batpwin. In what form were the instructions, if there were 
any instructions before that, because this interrogation occurred on 
the 17th of December? What was the situation then, that is, concern- 
ing instructions, do you recall? 

r. Peru. Sir, I don’t recall when I received this order, but I do 
know from the beginning on we were under orders not to use threats, 
not to use force, and not to promise immunity. I never even promised 
anyone that they would be a witness. 

Senator Batpwin. Prior to the time that you started this investi- 
gation, interviewing these witnesses, had you talked with Colonel Ellis 
or with Major Fanton or any other military personnel in connection 
with the investigation along the lines of how it would be conducted? 

Mr. Peru. Yes. 

Senator Batpwin. Tell us what you can about that. 

Mr. Peru. Yes, sir. As I said, I do not know when I received 
the written order. I did not speak about it to Colonel Ellis before 
the 17th of December. I am quite certain that I did not. But I 
am certain that I spoke to Major Fanton about it repeatedly before 
the actual interrogation started. We had weeks and weeks of prepa- 
ration for this interrogation, for instance, about Christ, on which the 
first attack was centered. And we discussed everything in detail all 
day long, and we were under orders. 

re this was issued later, they were of the same content as this written 
order, 

Senator Batowin. Now, at this interrogation of Christ, you have 
ae ry was brought in with a hood on his head. Who brought 

im in? 
Mr. Peru. Probably Sergeant. Scalise. 
Senator Batpwin. Sergeant Scalise ? 
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Mr. Peru. Most probably, he was there at that time, and brought the 
prisoners in. 

‘Senator Batpwin. Did you ever know of a Sergeant King? 

Mr. Peru. Yes, sir; tall, good-looking fellow. 

Senator Barpwin. Was there one King or more Kings there? 

Mr. Peru. I remember, I know of one only. 

_ Senator Batpwin. Do you recall whether he was a so-called buck 
sergeant or a tech sergeant? 

Mr. Peru. That, I do not recall, sir. 

Senator Batpwin. Now, at this particular interrogation, was Christ 
standing up or was he sitting down or what was his situation ? 

Mr. Peru. He was sitting down. I wanted him to feel comfortable 
and to get easily into this lying that he had never heard of anything. 
I wanted to make it easy to him to write down he never heard even 
a rumor, then by impressing him with the sanctity of the oath, I could 
get more out of him. 

Senator Barpwin. Now, so far as Christ was concerned, was he 
kicked or slapped or pushed or anything of that kind ? 

‘Was there any physical force used? 

Mr. Peru. There was no physical force whatever used. Christ took 
the stand during the trial. He was one of the 9 of the 73 who took the 
stand. He was on the stand for many hours during the interrogation 
and cross-interrogation and redirect. And he never claimed that he 
was beaten. Although, a few weeks ago, I read in the papers that his 
death sentence had been commuted on the possibility that he was mis- 
treated. But while he took the stand he did not claim it. 

Senator Batpwin. Senator Hunt, do you have any questions you 
want to ask the witness on this point? 

Senator Huwr. Did Christ have an opportunity on the stand to say 
that he was or was not mistreated? Was the question asked him; do 
you remember ? 

Mr. Peru. I was asked prior to Christ’s interrogation whether the 
statement was obtained voluntarily, whether threats or force were used, 
and I said “No.” And after this Christ took the stand and did not 
deny his interrogation, cross-interrogation, and so on, in the many 
hours—he never claimed that this statement which I made in the open 
courtroom was incorrect. 

Senator McCartuy. May I interrupt? 

Do I understand the witness testified Christ at no time during his 
interrogation on the stand claimed he had been mistreated or beaten? 

Is that your testimony ? 

Mr. Peru. No, sir. He was for many hours—I could not know the 
exact time—on. the stand—— 

Senator McCarriy. The question is: Did he, while on the stand, 
claim to the court he had been beaten and mistreated ? 

Mr. Pert. No, sir. ; 

Senator McCarruy: You are certain of that? 

Mr. Pert. Yes. 

Senator McCartuy. You are sure? 

Mr. Peru. I read the trial record last night again. 

Senator McCarruy. Yes. 

Senator Hunt. There have been several reviewing boards, one of 
which we are, or something, and one of the boards had a Colonel Ray- 
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mond. On another board was a Judge Van Roden. And in both of 
their reports, there is some reference to the fact that they believe pos- 
sibly there had been mistreatment of the prisoners. Did you testify 
before either of those boards? 

Mr. Peru. Sir, I did not testify at all before the Van Roden-Simpson 
Board. I did not even know that.it existed until I read it in the papers 
that we had mistreated prisoners and broken the testicles of every 
single one, with the exception of two. 

I was requested by the United States Army War Crimes Group or 
War Crimes Branch in October.1946 to comment in writing on allega- 
tions made by Mr. Everett in a written petition. And in this case I 
sent an affidavit, but I was never—never had the occasion to talk to any 
one member of any board prior to my hearing today. 

Senator Hunvr. This is the first time you have been interrogated 
with reference to what took place there ? 

Mr. Peru. Yes, sir. 

Senator Hunt. Can you give us any reason that-you might know of 
my you have not heretofore been interrogated with reference to these 
charges? : 

Mr. Pert. I do not know of any reason, sir. J heard that the 
Simpson-Van Roden Commission stated that they did not have the 
time to interrogate the Americans and me, that they had only the 
time to interrogate the Germans and bishops there, and the people 
who were not actually involved in the case, . 

Senator Hunt. It seems to me, Mr. Chairman, that is the keyman 
with reference to all of these charges that-have been made. And this 
case has been reviewed, J think we summarized the other day, 12 
times, and we were the thirteenth board looking it over. 

I think it is an unexplainable fact that he has not heretofore been 
interrogated when he is the man charged with accomplishing the 
crimes, and I want that to be in the record. 

Senator Batpwin. I would like to ask one further question in con- 
nection with that. ; 

Senator McCarruy. I think out of the 10 interrogators he is one of 
the three accused of most of the brutalities. 

Senator Hunt. He is 1 of 10: 

Senator McCarry. There are three. 

Senator Batpwin. Ellowitz and Kirschbaum. 

Senator McCartuy. I-believe Thon, Kirschbaum, and Perl, plus 
Steiner who was there briefly. 

Senator Baupwin. In connection with any of these reviews by the 
Judge Advocate General’s Department, have you ever submitted any 
affidavit or been requested to submit any.? 

Mr. Pert. Yes, sir. 

Senator Batpwin. You did submit some affidavits? 

Mr. Pert. One affidavit to the United States Army. 

Senator Batpwin. You never were personally interviewed by any 
of these reviewing boards? 

Mr. Peru. No, sir. 

Senator BaLtpwin. Now, calling your attention. 

Senator McCarruy. I might say, Senator Hunt, I agree with you, 
it is unusual to have so many investigations of brutalities and no 
board ever called this man before to cross-examine him, apparently 
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willing to rely upon his affidavit, and no physical examination of any 
of the men who allegedly were "injured. I might say I agree with 
your statement. 

Pardon me, Mr. Chairman. 

Mr. Peru. May I say something, sir? 

Senator Baupwin. Yes. - 

Mr. Peru. I definitely do not like to interrupt your line of ques- 
tioning now, but I believe that it would be at least as important to 
see how the Christ interrogation worked, if I would be permitted to 
say how it spread out into all sides from ‘the inter rogation of Sturm- 
mann Weiss. 

Senator Batpwin. I know you have got this thing in your mind in 
a certain way, but I do want to ask a couple of further questions in 
connection with this thing. 

Mr. Peru. Certainly, sir. 

Senator Batowin. In an affidavit which was attached to the peti- 
tion that was filed by Colonel Everett with the Supreme Court of 
the United States, there is an affidavit of Freidrich Christ. 

Mr. Peru. Yes. 

Senator Barpwin. And I am going to read to you what he says in: 
that affidavit in connection with this December 17 interview, and 
he says this: 

At first Lieutenant Perl threatened me with being tried for perjury, if I were 
to stick to my former verbal and written statement. Then, he threatened me with 
hanging. The men of the Second Company, First Armored Regiment, would be 
hanged just as well. There would be a military court and a summary couri. 
Lieutenant Perl told me further that he was in possession of at least 20 state- 
ments in writing of men of the Second Company who were accusing me heavily, 
and whether it was my intention to see these men hanged only because of myself. 
At that time I could no longer think clearly or reconstruct my memory. I 
requested time for gathering my thoughts and recollections. This was not 
granted to me. On the contrary three other men stormed at me and shouted 
at me, men whom I do not know, and never saw again later. So that I was nu 
longer master of my own judgment and could not differentiate between com- 
position and truth. I was also told that I was the last one of the officers, that 
everyone else had already made the same statements. In my psychic condition 
and confusion, Lieutenant Perl then dictated to me a written statement accord- 
ing to his own point of view regarding the issuing of orders in the Blakenheim 
Forest. At the end of the interrogation, I asked Lieutenant Perl whether 
or not I could face a court and when this could be done. He only answered 
that I would not appear before any court but would soon be sentenced by my 
file because there were not sufficient courts available for such insignificant 
war criminals as myself. After this interrogation, which lasted for 4 hours, 
I was locked up in solitary confinement until April 7, 1946, without receiving 
any books or other entertainment. During this time I did not get 1 hour for 
physical exercise, nor could I take a bath even once during the 4 months in 
prison. 

That is his statement concerning this interview that you have de- 
scribed here. What do you want to say about that, Dr. Perl? 

Mr. Peru. Some of the statements which he made are correct, and 
only those, and J will explain them now. And I explained them 
already. 

If he said I threatened him with sequences of perjury, I did not 
threaten him, but I told him that perjury is a very severe crime ac- 
cording to American law, to induce him to tell the truth and not to 
commit perjury. 

The interrogation lasted, he says, 4 hours. I doubt that very much. 
I am almost certain it could not have lasted more than 2 hours. 
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Senator McCartuy. Mr. Chairman, in connection with the wit- 
ness’ statement that while on the stand he never claimed. 

Senator Batpwin. Would you mind letting me finish this state- 
ment here and keep this thing together? 

Senator McCarruy. I am sorry. 

Senator Batpwin. Just for the purpose of an orderly record. 

Mr. Pert. It is correct, when he states that I told him all the other 
officers had confessed. I do not know that I told him all the others, 
but I told him many other officers had confessed and possibly I told him 
all the officers had confessed. It would have been in the line of inter- 
rogation. 

It is absolutely incorrect when he states ‘there were three people 
shouting or trying to intimidate or confuse him. I was in the room, 
and Major Fanton was in the room, and it just does not fit into the 
quiet conversation of the whole interrogation. That is absolutely in- 
correct. I never threatened him with hanging, nor did I threaten 
him with anything else. The fact that he was told that perjury is a 
crime, and the fact that I showed him or told him of other statements 
that others had confessed, is twisted around by him. 

Besides this, he is not a boy. He was a seasoned officer, a first fete 
tenant. And he knows what he is talking about, and you saw from the 
contents that he tries to keep his rights. He said, “I only repeated 
what I was told. I did not add anything.” Then, he said, “I was 
certain Peiper knows about this or else I would have spoken to Peiper.” 

Certainly, I did not dictate these things. 

Senator Batpwin. How old a man would you say Christ was? 

Mr. Peru. As I see him before me, he was a man of maybe 23 or 24 
years, 25. But you must know, sir, that those people mature much 
earlier than our boys who at 16 and 17 are still playing on the play- 
grounds and living a happy life. They had to fight from their early 
youth on. 

Senator McCartuy. Mr. Chairman, I think in fairness to the wit- 
ness, in view of his statement that Christ on the stand never made 
any statement that he was mistreated in any way, I think I should 
read what Christ did actually say on the stand, on page 2130-3182. 

Senator Batpwin. Let me put im the record here, according to his 
direct examination from the record, he was born on the 21st day of 
February 1920, in Munich. 

Now, go ahead, Senator McCarthy. 

Senator McCantity. In view of your statement, Mr. Perl, that this 
man never claimed on the stand during the trial that he had been 
mistreated, I want to refresh your memory, if I may. I quote from 
page 21380- "3132 : 

I was then told about the accusations against me, that I had given orders 
in LaGleize to shoot prisoners of war, that I had given orders in Stoumont to 
shoot prisoners of war, and that I had been present at the Cross-roads and had 
given orders. I denied that. Thereupon, I was cursed terribly, and I was told 
that if I did not tell the truth, I would be hanged in Bruchschal, that my mother 
would receive a form message about my hanging, and that she would not get any 
work, and that, siuce she would then not get any ration cards, she would then 
necessarily starve. I was also told that if I would not talk, I would be sent to 
Stoumont and be shot there while trying to escape; they told me that I would 
regret the hour in which I had not committed suicide, and that my mother would 
regret and curse the hour in which she gave birth to me. 
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In view of the fact he did so testify, do you want to change your 
testimony in which you said that on the stand he made no claim he 
had been mistreated, or do you not consider that mistreatment? 

’ Mr. Peru. Sir, according to the newspaper notice which I read, 
which was right after the statement that the people were beaten and 
tortured. 

Senator McCartuy. May I get you back to the question. You said 
you read the record last night? 

Mr. Pru. Yes, sir. 

Senator McCartruy. You said while on the stand Christ at no time 
made any claim he had been mistreated. I now have read to you from 
the record. I ask you, in view of that, do you want to change your 
statement that after having read the record, you find that he never 
made any claim of mistreatment ? 

Mr. Peru. I believe, sir, that I spoke of beating here today. 

Senator McCarrny. In other words, you say he never claimed he 
was beaten, but he did claim he was mistreated ?. 

Mr. Pert. He certainly never claimed he was beaten; according to 
the newspaper notice, his sentence was commuted because he was 
beaten. 

Senator McCarruy. Let’s get back to the question. You admit now 
he did claim on the stand he had been mistreated. There is no doubt 
about that, is there ? ; 

Mr. Prru. He certainly claimed whatever you read to me now. 

Senator McCarrtiy. So, in your studying of the record last night, 
' you did find while on the stand he claimed he was mistreated ¢ 

Mr. Peru. In that sense, yes, sir. 

Senator McCarruy. You would consider that mistreatment, or 
would you? 

Mr. Peru. Not in the sense I mentioned before, but certainly it is 
rather poor treatment if someone would be treated in this way. 

Senator Barpwiy. Did you treat him in that way? 

Mr. Puru. No, sir, I did not; and I would like to mention in the 
statement which the chairman read to me today many of the things 
which he mentioned here are not mentioned again. Nothing about 
ration card, nothing about being shot trying to escape. In the mean- 
while here he has obviously thought out other things. 

Senator Batpwin. What was the date of the trial? 

Mr. Cuampers. The testimony he quoted from there was on the 25th 
of June 1946. The trial started on the 16th of May 1946. The affi- 
davit that you read there, I believe, is dated, sir, at the bottom. 

Senator Barpwin, Twenty-second January 1948. 

Senator McCarray. Mr. Chairman, I think there is one way in 
which this investigation could be concluded very rapidly to the satis- 
faction of everyone. I think that we all agree that the charges and 
-countercharges of American brutality, the perversion of justice, has 
done and is doing us a tremendous amount of damage. 

We know that if we continue this investigation along the line we 
‘have been continuing it, that Mr. Perl will come here and deny any 
wrongdoing on his part; Mr. Thon likewise, and Mr. Steiner likewise. 
When we get through with this investigation actually we will not have 
laid to rest the charges; we will not either thoroughly have proven 
or disproven in the eyes of the people of this country or of Europe these 
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charges. When those men hang, there will still be a doubt whether 
they were properly tried or not. 

There is one way in which we can, in my opinion, very, very clearly 
and once and for all set to rest. the rumors and prove them true or 
untrue. It will take some cooperation on the part of Mr. Perl, and 
I am inclined to think he will give us that cooperation. 

We have back in my State and a number of States, a practice in 
criminal cases—I have tried a lot. of murder cases in which we used. 
it—where we give the defendant in a murder case where the evidence 
was sketchy, where you did not know whether the man could be prop- 
erly convicted or not, you give him the option of submitting himself 
to the lie detector run by Mr. Kieler of Western University. I have 
had a great deal of experience with those, and all of the judges in 
Wisconsin and Illinois and Michigan. They are used extensively in 
a great number of cases, and many criminals felt they could beat 
that lie detector. , 

We, who were judges in these cases, matters involving the licenses 
of men, were convinced that no one of those men had ever beaten 
the Kieler lie detector. 

If Mr. Perl would submit to that lie detector and be questioned by 
Mr. Kieler, if he can come through that and show he is telling the 
truth, Mr. Thon likewise, and Mr. Kirschbaum, as far as I am con- 
cerned, then the claims are all without basis in fact. If, on the other 
hand, those men of the 10 interrogators who are accused of these bru- 
talities, if they are proven to be lying, then I believe we will agree— 
in other words, if these claims of brutality and beatings, of ruptured 
testicles, of threatening to starve the families, and this sort of thing, 
if those are proven to be true, we will all agree, I think, the men did 
not get a fair trial and must be retried. 

T think that is the only way we can once and for all close this matter. 
Otherwise, we will be having hearings here for 2 months. The cost 
will be tremendous and not only in money but in the time of Senators. 
A sizable number of Senators should be doing other work. 

I wonder, Mr. Perl, if you would be willing to submit to the Kieler 
lie-detector test. There is no physical punishment involved, no kick- 
ing in the groin, or anything like that. I wonder if you would be 
willing? 

Mr. Perr. Should I answer? 

Senator Batpwin. Yes. 

Mr. Peru. Do you believe, sir, that the lie detector is a method, as 
a lawyer, purely reliable; that the life of people should depend en- 
tirely on it; that the reputation of the United States which is torn 
down by this allegation now in all the Communist-controlled coun- 
tries, because the United States Army is our representative overseas, 
the men whom they see, that the honor and integrity of the United 
States Army should depend entirely on this matter? : 

If this commission believes it to be correct, I am ready to submit to 
alie detector. I believe we would make ourselves ridiculous in Europe 
and otherwise more than so far. I have no objection against the lie 
detector. 

If it is so reliable, we should have used it from the beginning. Why 
atrial at all? Get the guys, and put the lie detector on them. 

“Did you kill this man?” The lie detector says “Yes.” Go to the 
scaffold. If it says, “No”; back to Bavaria. 
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Senator McCarruy. I have the utmost confidence in them, you see. 
I will recall] one case to give you an idea of the effectiveness. 

Any number of judges have absolute confidence in those. 

I think you are lying. I do not think you can fool the lie detector. 
You may be able to fool us. I have been told you are very, very 
smart. I know you are a psychologist and psychiatrist and work at. 
it. I have been told I can get nothing from you in cross-examina- 
tion, and I think that is true. Iam convinced you cannot fool the lie 
detector. 

If I may give you an idea, before you are willing to submit: We 
had one case in my court, a Mr. Johnson, which is a matter of record. 
He was a defendant where a tavern keeper and his wife were shot with 
a shotgun. 

Their whole chests were blown out. The evidence was sketchy. 
He came in and appeared very truthful, and made an excellent 1m- 
pression. He said: 

Jf the sheriff says I am guilty, I am guilty. They found my tracks—he says 
“were found outside the window,” and if there, I must be guilty, but I do not 
remember at all. " 

He made a very good impression. We subsequently sent him down 
to the Kieler Institute for the lie-detector test. He not only confessed ° 
the details of that crime under the lie detector, when shown he was 
lying, but he also went back into his past life and found he was guilty 
of murder in the Army which they had never cleared up. 

That is one example. 

As far as I am concerned, if we can get something from you, Thon 
and Kirschbaum under the lie detector, 1f you say you are ‘willin 
to submit to that, I think, Mr. Chairman, that is one way to once an 
for all set to rest these claims. 

If you think you are smart enough—I am not saying you are lying. 
I personally think you are. A lot of men think you are not. If you 
are lying, I know you are not smart enough to beat it. If you can go 
down and prove under the he detector that you are not lying, I cer- 
tainly will publicly apologize for many of the things I have been 
thinking about you and other men who have been accused of all these 
brutalities, 

Mr. Chairman, I think this man should be, he is willing to submit. 

Mr. Peru. I repeat, sir. I am willing to submit. I believe we 
would make a laughingstock out of the whole thing for the whole 
world. The importance of machines in America is known'too much, 
maybe, and evaluated even too highly. 

T say, again, if the lie detector is so valuable, we should have started 
with it, and if the officers who were on this trial, American officers, 
are going under the lie detector, I do not think it will help the case and 
I do not think it will help us, and primarily I do not think it will help 

the case. We have much better evidence than a lie detector. You 
have witnesses, many witnesses. Why a lie detector? 

Senator McCartuy. Mr. Chairman, I have so much confidence in 
the lie detector that if Kirschbaum and Thon and this man can go 
through that test, and if their story is the same as it has been at the 
trial, as far as I am concerned that ends the hearing. 

Mr. Peru. I would like to mention one thing 

Senator Barpwin. Just a moment, Dr. Perl. Let us review for just 
a moment what this investigation is for. 
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When we started in this investigation we started in with the idea 
of testing the procedures and the policies and the set-up of the court 
and the general legalistic surroundings of this thing from the stand- 
point of whether or not this trial had been the kind of a trial that was. 
conducted honestly and fairly, and whether or not if we ever had to 
go through this thing again, we would want to recommend some 
changes in procedure. 

It seems to me that many things have developed in that connection. 

Now, we have here, in the affidavit or in the petition that is filed 
with the Supreme Court, the affidavits of a number of German sol- 
diers, SS troopers, who, after sentence, some of them for long terms 
and some of them for death, made these statements concerning brutali- 

. ties that they claimed were practiced upon them. 

These are affidavits given under oath. These witnesses have never 
apparently testified before any commission or any court: And if the 
officials who conducted this trial are going to be charged with mis- 
conduct in connection with it, it would seem to me if we went into 
that phase of the thing and into the lie-detector phase of it, it would 
be quite proper to put all of these Germans who have made these 
affidavits to their defense counsel under the same procedures. 

Senator McCartruy. That is an excellent idea. 

Senator Bazpwrn. So, finally, we would wind up by having the lie 
detector examine everybody in connection with the case: 

Now, it is very novel and very interesting suggestion. I am not 

_ prepared right now, without some reflection on it, to say as to what 
proces we would follow in connection with it. So far as this 
earing is concerned, and this investigation is concerned, as J recall 
the testimony of the Secretary of the Army at the very outset, I think 
he made it very clear to this committee that, after all, the matter was 
one in the charge of the Army, and that while he might be influenced 
by our findings in this particular case, nevertheless he did feel that 
it was a military matter, and that under the organization of the court, 
and so forth, the decision of the Army would have to be the final one; 
that this committee was not really a court of appeals but was really a 
court investigating the procedures. 

I personally feel if we are going to get anything of value out of this 
investigation we have got to proceed in the normal way of finding 
out what did happen as much as we can from those who actually 
participated. And then we can decide on the basis of all of that 
testimony whether the procedure and policy followed was the sound 
one, and that is what certainly has been the hope of the committee that 
would result from this hearing. - 

This suggestion turns it into a question of whether or not these three 
men who have been claimed by the German troopers to have been 
guilty of abusing them, whether or not they are guilty of those par- 
ticular charges. - 

It seems to me while that is a very important phase of this thing, 
we are dealing here with an even more important one, and that is out 
of our experience in connection with wartime trials, what do we de- 
velop in the way of intentiotial law and procedure to deal with claims 
of war crimes in the future. , 

I think this is even a more important thing. 

Now, so far as the sugestion of subjecting all of these witnesses here 
to the lie detector, I am frank to say I do not see where that is going 
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to accomplish much of any value from the standpoint of the general 
over-all findings of this committee. We have already examined how 
many witnesses, Colonel? __ a 

Mr. Cuampers. I would imagine 18 to 20. 

Senator McCarriry. Mr, Chairman, if I may say, that is certainly 
an unusual statement on the part of the Chair. 

The principal facts in dispute, the principal facts in dispute are to 
what extent these men were abused, to what extent they were starved, 
to what extent they were mistreated, to what extent other witnesses 
were. offered immunity to testify against them, to what extent 
other witnesses were given inducements to lie. That is the whole 
case insofar as whether or not those men got a fair trial, and the factual 
situation hinges upon the statement of three men, three men that I 
think are lying, deliberately lied at the trial. A great mass of people 
think they hed, too. ; 

Now, we have a way of settling the factual situation. We have one 
man here who very reluctantly says he will submit to the lie detector 
test, and the chairman of this committee says that it is unimportant, 
that this would not be of any importance. This is the whole meat of 
the case, and I might say this, Mr. Chairman, and I say this not just 
off the cuff. 

Senator Banowin. May I interrupt you there, right at that point? 

Senator McCarruy. If I may finish, please. 

Senator Batpwin. Because you have made a statement there that 
is not consistent with what I have said. I know it was inadvertent. 

Senator McCarruy. I have said nothing inadvertently. 

Senator Batpwin. I did not say “unimportant.” I do say this, how- 
ever, very positively, and that is that these men, these American citi- 
zens who conducted these investigations, these three whom you have 
named, Mr. Perl, and Mr. Ellowitz 

Senator McCartuy. My. Perl, Mr. Thon, Mr. Kirschbaum, and 
Steiner. Four of them. 

Senator Bantpwin. Four of them. 

Senator McCarriuy. Mr. Thon is not an American citizen. 

Senator Batpwin. Those of them that are. Leave the citizenship 
out of it. . They are individuals, human beings. 

And it is not the purpose of this committee to protect anybody. We 
have tried to find the facts here, and we will continue to try to find the 
facts. But it does seem to me that if you are going to apply the lie 
detector test, that you not only have got to apply it, you have got to 
use that justly and fairly, too. Here are all these German war prison- 
ers, accused of these war crimes, who have made only in affidavit form 
the statements charging serious misconduct on the part of personnel of 
the American Army. Now, if the personnel of the American Army is 
going to be subject to the lie detector tests, it seems to me equally clear 
that these men who have made these affidavits ought to be submitted to 

. the same kind of a test. Because if we are going to have a retrial of 
this whole business, it is only fair to give to both sides exactly the 
same kind of treatment. 

Senator McCarriy. We are spending all the time trying to find 
out whether the claims of brutality are true or untrue. All of the 
claims are made against three men. We have one of the men before 
us. He very reluctantly says he will—— 

Mr. Pern. Not reluctantly. 
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- Senator McCarruy. He says he will submit to the lie detector. The 
Chair seems to be afraid of the results of that test. 

Senator Batpwin, That is totally—— 

Senator McCartuy. I am going to finish. 

Senator Batpwin. Go ahead. . 

Senator McCarrny. It is fair to say that this committee is afraid 
of the facts. If this committee were not afraid of the facts, they 
would not refuse to allow these men who I think are deliberately 
lying—and a great mass of the American people think they are 
lying—to submit themselves to the lie-detector test and once and for 
all either prove or disprove these claims. 

And I repeat, this confirms what I have suspected all along and 
that is: This committee is not concerned with getting the facts. Fur- 
ther, this committee is afraid of the facts, and is sitting here solely 
for the purpose of a whitewash of the Army and that phase of the 
military government in charge of those trials. 

And TI think it is so ridiculous, so unheard of, so inexcusable, for 
the chairman to say that we will not allow these three key witnesses, 
whom many of us think are deliberately lying 

Senator Batpwin. Senator, just let me interrupt you right there, 
and let us keep this thing on an even, level tone. The chairman has 
not said he will not allow this to be done. I think this is a matter 
that ought to be considered very carefully by our subcommittee, and 
I think it is a decision of such considerable importance that the whole 
committee ought to act upon it. After all, we are only the subcom- 
mittee. And let me remind the Senator that he was invited to sit in 
these hearings. He has been given all the documents and everything 
else the committee has. He has been permitted to call and cross- 
examine any witness that he wanted to call and cross-examine, and 
we have been perfectly forthright in every way in dealing with this 
particular thing, and will continue to do so until the end. 

The chairman, on the other. occasions, has expressed his confidence 
in the committee. And to be faced at this stage of the thing with the 
charge that we are trying to whitewash anybody in connection with 
this thing, when we have not had an opportunity to go 

Senator McCarruy. If the Chair is afraid of the results of a lie 
detector applied to these three key men in this case, there is only one 
conclusion I and the American people can arrive at: That. is this com- 
mittee does not want the facts; this committee is afraid of the facts, 
and this committee is sitting here to whitewash those involved. 

Senator Batpwin. Let me‘say to the Senator from Wisconsin that 
very positively the Chair is not afraid of submitting these witnesses 
in any way to this test. The Chair has stated simply that this is a 
matter that ought to be taken under consideration by the committee, 
and I think the whole Armed Services Committee, because it is, at 
least, a very marked departure from any procedure we have heretofore 
followed. 

And the Chair further says that the same tests should be applied, 
if they are to be applied, not only to men against whom these charges 
are made but also to the men who make the charges; that out of fair- 
ness, they ought to be subjected to it, if this method is used, to exactly 
the same treatment. 
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Senator McCarruy. Mr. Chairman, if these men under a lie detector 
show they are telling the truth, as far as I am concerned, I do not 
think we need to go any further. 

If the Chair thinks we should go over and examine other men who 
made affidavits, well and good. ‘ But it is so obvious: Here are the 
3 men out of the 10 interrogators who are accused of being brutal 
and sadistic. Upon that, the truth or falsity of those charges, the 
whole thing stands or falls. 

I say, when one man comes here and says he will submit to the le- 
detector test, then I submit we should subject him to it. I do not 
think anyone should worry about it. 

If this man proves under the lie-detector test he is telling the truth, 
as far as I am concerned, I will publicly apologize for many of the 
things I have been thinking about him and other interrogators. If 
not, if it is proven that he is lying, and all those claims are true then 
those men over there are entitled to a new trial. There is no question 
about it. ; 

I do not think, Mr. Chairman, this committee should be afraid of 
those facts. You say it is a departure. It is not a departure. Over 
in the House, I recall, Alger Hiss was asked whether he would submit - 
to a lie-detector test. And he did not have the courage to. He did not 
have the courage this young man has. He said, “I won't.” 

Later, it wes proven he lied to the extent he was since then indicted 
by the lederal grand jury. 

So, this is nothing new, not a new request, to use the lie detector. 

‘I think, Mr. Chairman, we can save an infinite amount of time, and 
we will have the facts, and there should be no one, either on the prose- 
cution staff or the defense staff on this committee, who should be 
afraid of those facts. 

Senator Hunt. Mr. Chairman, I think you are quite right in your 
position that this is a matter, of course, that we should discuss with 
the full subcommittee, and then we should follow that up with a dis- 
cussion with the full committee over this rather unusual, [ would say, 
suggestion. 

Very frankly, the junior Senator from Wyoming does not want to 
set aside his own judgment for a mechanical machine, especially if 
any drug of any kind, in any way, is connected with the he-detector 
test. : 
I think it is a matter we should take up with the subcommittee and 
then with the full committee. : 

Senator Batpwry. I think the Senator from Wisconsin has made 
the suggestion, and most certainly we would do that. 

T had hoped out of these hearings would come some recommenda- 
tions for handling a matter of this kind in the future that would be 
helpful. That was our main purpose. 

Tnmight, incidentally, say that another one of our main purposes here 
was to,demonstrate to the world that:American justice is to be admin- 
istered thoroughly and impartially, and if it has not been, we would 
like to find that out in every way that is available to us. But I do not 
think that it is within the province of the two members of the subcom- 
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mittee here now to say that we are to decide at this moment to follow 
the suggestion of the Senator from Wisconsin. 

IT think this is a matter that ought to be brought to the attention, 
ough to be discussed fully by the subcommittee, and then a report made 
to the whole committee, and let that committee determine what should 
be done about it. : 

My own personal opinion is that whether or not these-tests are car- 
ried out, that in the interest of following the full procedure here to 
get such information as we can about the conduct of this trial and in- 
vestigation and prosecution, it is only fair to give the witnesses who 

are concerned with it an opportunity to appear under oath and testify. 
’ Jt would seem to me that whether.or not the lie detector was used 

on these three men or any others, that in the interests of developing 
the right kind of procedure for the future—and God grant that we 
do not have to use it again—that we ought to go ahead with these 
hearings and examine these witnesses. 

As I say, the Senator from Wisconsin has suggested the names of 
witnesses. They have all been called. He has had the opportunity to 
examine them and cross-examine them at great length. And he has 

-made available to him the full facilities of the committee staff and: 
every document that we have in connection with it. 

_He has-been given the opportunity to make any suggestions con- 
cerning the conduct of this investigation that he wants to make, and 
this is one of them. 

However, the responsibility of this subcommittee is a responsibility 
to the full committee, and, incidentally, to the whole Senate, because 
there are many questions involved here that go, I think, beyond it, 
There is much more to be gained here than the determination of 
whether or not these men got a fair trial. None of them have been; 
to date, executed, and the Secretary of the Army, when he was here 
2 weeks ago, said that in the light of this investigation, they were 
going to hold up execution of sentences on the six who were still under 
that: sentence. 

Senator McCarrsuy. Mr. Chairman, about 2 months ago, my Ex- 
penditures Committee, the Special Investigation Subcommittee, had 
brought to its attention many of these claims of brutality on the part 
of this man and Thon and Steiner and Kirschbaum. We felt that:was. 
going a tremendous amount of damage to American prestige over in 

urope. 

We are wasting a lot of money trying to sell American democracy 
or the American system of justice when people as a whole are led to 
believe we employed tactics much worse than the Russians. 

At that time we called the Armed Services Committee—I think this 
is important, and I want it in the record. We called the Armed 
Services Committee and asked the Armed Services Committee whether 
they were planning on making an investigation. They said “No,” they 
were not. 

We told them in view of the fact we had conducted the investigation 
in the Ilse Koch case, we thought we should go ahead and conduct this 
investigation. 

Our subcommittee was unanimous. Seven unanimous we should 
make this investigation. 

Before doing so, we decided we would contact the Judiciary Com- 
mittee and the Armed Services chairman. We did that. The Armed 
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Services chairman objected to our proceeding with our investigation. 
And certain of the men over in the Pentagon objected also to the 
investigation, that the Armed Services Committee had jurisdiction. 
- While discussing this and discussing the possibility of a resolution 
to Lave a joint investigation by the Judiciary, Armed Services, and 
Expenditures Committees, the chairman of the Armed Services Com- 
mittee, without notifying the Expenditures Committee, appointed a 
subcommittee to investigate this matter. 
- T thought at that time, and I still think, that that was very unwise. 
It indicated to me and to many of us that’the-Armed Services Com- 
mittee was afraid.to have an impartial investigation conducted by our 
Expenditures Committee, that they wanted to whitewash the Army. 
- When the Armed Services Committee, contrary to precedent, 
instead of appointing one of the majority, a Democrat, in charge of 
this subcommittee, deviated, as far as I know, for the first time during 
this session, and appointed a Republican as a chairman of the sub- 
committee, I wondered why. . 
- [have unlimited respect for the Senator from Connecticut. I was 
very disturbed when I found that the chairman of the subcommittee: 
was the law partner of one of the men who was in charge of the 
Malmedy trials. 

‘I felt for his own benefit a Senator who is as outstanding as the 
chairman from Connecticut should not. sit-as chairman of this sub- 
committee. I felt he should take no part in it. 

All along I have had the feeling that the Armed Services Subcom- 
mittee was interested in protecting the men charged with wrongdoing ; 
that they were not interested in getting the facts. oe 

Today when I find the junior Senator from Wyoming.and the Sena- 
tor from Connecticut very obviously afraid of the results of a lie- 
detector test, I can only conclude that I have confirmed all of the things. 
that disturbed me greatly all along, and that was that this committee 
is not concerned with getting the facts, Mr. Chairman. ae 

Senator Batpwin. Well, let me say for the benefit of the record. 
again, that when this question was first raised by the Council for Pre- 
vention of War, by Mr. Libby, the Senator from Connecticut laid the 
whole matter before the Armed Services Committee arid offered then. 
and there to withdraw as the chairman. 

‘Senator McCarruy. That is what he should have done. 

Senator Barpwin. And the Armed Service Committee discussed! 
it and said that they thought the Senator from Connecticut could 
proceed with the thing in a perfectly honest and forthright way, and 
the chairman of the committee, the junior Senator from Connecticut, 
went on to do that, and has offered every facility to the Senator from 
Wisconsin in connection with the whole matter. 

The Senator from Connecticut at the time Mr. Fanton was on the 
stand withdrew and asked one of the other members of the committee 
to conduct the questions. And on one afternoon in part of Mr. 
Fanton’s testimony, when the other two members of the subcommit- 
tee were busily engaged elsewhere, I asked the Senator from Wis- 
consin if he had any objection if I occupied the chair for the con- 
tinuance of the cross-examination, and he said he had none. 

All the junior Senator from Connecticut can say is that he has 
tried in every possible way to make this a fair and impartial hearing 
and intends to continue to that end. and hones that as a result of this: 
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investigation we can develop some very helpful knowledge and experi- 
ae to guide our conduct in the future. And this is an important 
matter. 

Of course, if we are to depart at this juncture of the thing from 
what are the time-tested methods of dealing with a thing of this kind, 
that is a matter that I think requires some very careful study and 
very careful consideration at a higher level.than this subcommittee, 
nor can they possibly make a final decision on it. . 

I am surprised at the Senator’s charges as to the conduct of this 
hearing in the light of what he has said before concerning it, and 
in the light of the fact that he has had every opportunity himself 
to.go into the thing very, very thoroughly, to have available all of 
the papers, and the assistance of the staff of the Armed Services 
Committee. 

And I would submit the record to anyone to examine thé conduct 
-of the hearings so far to say whether or not the chairman, the junior 
Senator from Connecticut, or the other member of the committee, 
the junior Senator from Wyoming, has in any way tried to show any 
partiality in any way, shape, or manner. 7 

Senator McCartuy. I would like to ask a favor of the chairman 
now, if I may. 

This witness. I know, will take at least more than today. I under- 
stand you have another witness here to put on this afternoon. I 
have a very important engagement at 1 aicloak: In view of the fact 
that we cannot finish with this man anyway, I would appreciate it 
very much if the Chair would put the other witness on and retain 
this witness, 

I assume you are not having a hearing on Saturday, but we could 
have one Monday. 

Senator Barpwin. May I state for the benefit of the record: Not 
only on this occasion, but on many occasions. I have tried and have, 
I think, acceded to the requests of the Senator from Wisconsin in 
every single way I could meet his convenience, even at great incon- 
venience to myself and Senator Hunt, the other member of the com- 
mittee, and the staff, and the witnesses. 

Under the circumstances, I suppose if the Senator from Wiscon- 
sin asks that courtesy, it is only fair to grant it. But we have got 
these witnesses here from a long distance, and I think this thing, 
myself, ought to proceed. 

I had no knowledge until the Senator from Wisconsin made the 
statement today as to what he was going to propose in any way, shape, 
or manner at this juncture of the proceedings. 

Senator McCarruy. I might say, Mr. Chairman, one ofthe things 
that has made this extremely difficult for me, and extremely un- 
pleasant, is that, as the chairman knows, I have a tremendous amount 
of admiration and considerable affection for the Senator from Con- 
necticut. This is extremely difficult, but I feel I have no choice in 
the matter whatsoever. I think this matter is so all-important that 
we must get to the bottom of it. : 

AsI say, I think it was unfair to the Senator from Connecticut to put 
him in this embarrassing position. That is neither here nor there. 

. Lhave appreciated tremendously the fact that the Chair’ has gone to 
some personal inconvenience to give me consideration. Last week, 
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when I was having my sinus infection treated, the Chair put off the 
hearings for several days, and I appreciate it tremendous y. 

As I say, one of the things that disturbs me very much is that IT am 
in this position. It is difficult and unpleasant, but I have no choice 
whatsoever. No choice,.I think, but to go through and attempt to 

get all of the facts, and I think. we finally have arrived at a method 
whereby the people of this Nation and the world, if we use this method, 
will say, “Now, we know what the facts are.’ 

Hither those men have had an unfair trial and should get a new 
trial, or they are lying and the investigators acted properly, in which 
case we can forget about it. 

As I say, and I did not mean to give that long dissertation, but I 
do appreciate the personal consideration the Chair has shown me. 

Senator Hunt. Mr. Chairman, there is a matter on the floor I am 
in charge of, and I am going to have to be excused to take care of it. 

Senator Banpwin. All right. 

Can you come here on Monday, Mr. Perl? 

Mr. Peru. If I have to, sir, I will. 

Senator Barpwin. AJ’ right. 

How are we set for 10 o’clock on Monday? 

Mr. CuaMpers, We can schedule a meeting for Monday morning 
and try to finish up with Mr. Perl. We do have another witness here 
from California who is a medical noncommissioned officer with the 
medical detachment at Schwabisch Hall. 

Senator McCarruy. May I ask the Chair whether he intends to 
decide between now and Monday whether or not he will have this man 
submit to a lie-detector test, in view of the fact he has agreed to it. 

I realize we cannot force him, but he has agreed, J think it.is a 
matter of the utmost importance, and I would like to know. 

Senator Batpwin. I intend to get the subcommittee together and 
discuss it with them, and then bring it up with the main committee at 
the very first possibility. 

Senator McCarruy. The chairman would not have any idea when 
that first possibility would be? 

. Senator Batpwin. No; I do not know when the next meeting Is. 

Mr. Cuamepers. It is Tuesday. 

Senator Batpwtry. Tuesday morning is the next meeting of the 
committee. 

Senator McCartuy. Then we will have the decision Tuesday. 

Mr. Cuampzrs. So far as other witnesses are concerned, if it is 
necessary to hold Mr. Perl over, of course, we can hold him as long 
as necessary. However, the other is earning a living on the west 
coast, and I am just. wondering if we should ‘schedule him along to- 
ward the middle of next week, or try to clean up on Monday, or what 
is the Chair’s desire on that? 

Senator McCartray. I might say, if the committee decides to use the 

' lie-detector test, as far as I am concerned I do not want to examine 
him at all. I have so much confidence in the lie detector. I do not. 
know of a single man who has ever beaten that lie-detector test. We 
have had a lot of experience. I am willing to rely upon that. 

If the committee decides to use that, as far as ‘am concerned I have 
nothing further to ask this man. - 

I know if he consents to submit to it, then Thon and Kirschbaum 
‘will have no choice from their standpoint. 
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Senator Batpwin. Do we have a witness for this afternoon, Mr. 
Chambers? : 

- Mr. Cuamerrs.. Yes; Unterseher. ’ 

~ Senator McCartuy. I think Mr. Chambers and Mr. Flanagan have 
been discussing that, and that is all right with me. 

Senator Barwin, It will appear on. the record then that you have 
no objection to that? 

Senator McCartuy. That is right. 

Senator Barpwin. The committee will Sind: in recess until 2 0 ‘digck. 

- (Whereupon, at 12:10 p. m., the pubeommnites adjourned, to recon- 
vene at 2p. m., the same day. y 

(The committee reconvened at 2 p. m.) 

Senator Batpwin.. You are Mr. Unterseher? 

Mr. Unrterserrr. Yes, sir. 

(The witness, Calvin George Unterseher, was uhereupon sworn by 
Senator Baldwin. ) 


TESTIMONY OF CALVIN GEORGE UNTERSEHER, ARLIN GTON, CALIF. 


Senator Barpwin. Will you give us your full name and address? 
Mr. Unterseuer. Calvin George Unterseher, 4915 Strong Avenue, 
Arlington, Calif. 
_ Mr. Campers. What is your present occupation? 
Mr. Unrersener. I am attending college. 
_Mr. Cuamprrs. During the war were you stationed in Europe or 
a serve in Europe? 
Unrersener. Yes, sir; I did.” 
_ Mr. Cuampers. Did you have any connections with the so- called 
Malmedy investigations ? 
Mr. Unrerseuer. Yes, sir. 
~ Mr. Cuamprrs. Can you tell us what that connection was? 
Mr. Unverseuer. I was one of the medical corps men attached to 
the War Crimes Branch. 
re Cuampers. At that time were you stationed at_ Schwabisch 
all 
Mr. Unterseuer. Yes, sir. 
Mr. Cuampers. How long were you there? 
Mr. Unrersrner. We arrived.approximately the 14th of January, 
I believe,’and we left when the prisoners were moved to Dachau, I 
think around the 20th of April. 
Mr. Cuameers. During that time how many people were in your 
‘medical detachment ? 
Mr. Unrersener. There were three of us: Sergeant Sykes, myself, 
and Captain Richter. 
a Cuameers. Was Captain or Major Karan there while you were 
there 
Mr. Unrerseuer. I do not recall, sir. : 
_ ._ Mr. Caamepers. He was either: there before Captain Richter or after 
Captain Richter left. Iwas merely trying to tie it in. 
Mr. Unrersener. As a medical officer you mean? 
Mr. Cuampers. Yes. 
Mr. Untersener. He must have been there before. 
. Mr. Cuampers.: What were your duties—what were the duties of the 
medical detachment as you understood them ?: 
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Mr. Unrersetier. When I arrived at the prison, Major Fanton was 
then presiding, and they had no set-up, no routine worked out, as yet, 
for taking care of the prisoners. They had one of the detachment 
men, one of the medical corps men from the American unit, from the 
boys that were guarding, that would go over for any of the prisoners 
that requested medical attention, and he would go over and use their 
own medical supplies for the work. However, when I arrived with 

Major Fanton’s permission we went to Stuttgart to the hospital we 
had taken over'there and got such equipment and supplies as we 
thought would be necessary until the medical officer did arrive, and we 
set up a routine. Before we arrived the practice had been that if 
anyone wanted to see the medical corps man, he would leave his num- 
ber with the men who gave their prisoners the records. They i in turn 
would write the number on a slip of paper and present it to us in the 
morning. We usually arrived around 8 o’clock, or shortly after they 
finished picking up the breakfast dishes. 

Then we would go to the individual cells and find out what. their 
difficulty was, and try to alleviate it. 

Mr. Cuampers. Let me see if I have this picture correctly.. There 
were two enlisted and one commissioned personnel there? 

Mr. Untersener. That is right. 

- Mr. Cuampers. Were you available all the day: round? 

' Mr. Unrerseumr. Yes, sir. 

i CHampers. So that there was somebody. on wateh all ane day 
roun : 

‘Mr. Untrersener. Thatisright. = = - oe 

“Mr. Cuamezrs. So your normal routine was each’ morning to take 
the slips or requests for medical attention after the morning ‘chow 
was over, go into the cells and see if you could take care of it? 

Mr. Unrerseuer.: That is right. 

Mr. Cuampers. Did you handle all types of medical cases? 

: Mr. Unrerseuer. Yes, sir. Everything that came in the line of 
medical attention we took care of, including the dental care. 

Mr. Cuamenrs. Before I get into the question of what kind of cases 
you handled: Did you people keep'a record of what you did, so that 
you‘knew you treated a prisoner, perhaps, for a headache one time or 
for some other purpose? 

Mr. Unrersener. We did have a sort of a record that we kept. But 
I have forgotten what the officer’s name was. One of the officers came 
around checking on our work there and I showed him our set-up, the 
way we were working the things out. I am not sure whether Captain 
Richter turned in these reports that we kept or not, for just such 
things as headaches and that sort of thing we did not make any 
notation. 

However, when something came up that indicated possibly some 

_ greater trouble we kept records of that patient, and watched him, and 
if anything developed we would take him to the Army hospital at 
Stuttgart. 

Mr. Cuamers. These records, when you left Schwabisch Hall to 
go to Dachau, or when the prisoners left there, do you know what 
happened to the records? Were they a permanent medical record 
which would still be available, or what happened to them? 

Mr. Untersener. I am of the opinion that we gave the records to 
Captain Richter. We worked out a sheet by the week I am of the 
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opinion that Captain Richter had them sent it, or whatever they 
do with them, I do not know, exactly. 

Mr. Cuampers. Then we have established the fact that initially at 
least some record was made? : 

Mr. Unrersener. That is right. 

Mr. Cuampers. And that we do not know as yet what the final 
disposition was? 

Mr. Unrerszrurr. When you asked the question at first I did not . 
remember exactly, but as E think it over, I remember that we defi- 
nitely made out a list, I mean we kept a record of the ones treated, 
that it, for something aside from ABC’s, and then at the end of 
the week we took this report and made out a sheet, and that 
was given to Captain Richter. 

Mr. Caampers. Then as I get the picture, you personally, probably 
would have a pretty. good knowledge of any medical treatment that 
would be given to these prisoners while you were at Schwabisch Hall? 

Mr. Unrersever. That is right. : 

Mr. Cuameers. Did you, during that time, treat people for in- 
juries that might have been received as a result of mistreatment 
or an treatment on the part of the prosecution staff or the 

ards. 

Mr. Unvrersener. There was no such treatment. No one com- 
plained to us, or told us that there were any injuries given, that 
they received any injury due to the handling of the interrogators. 

Mr. Cuampers. You say no one complained to you. I do not 
want to ae to be pressing you too strongly, but. we are ver 
anxious to find out, if we can, whether in fact people did get pushe 
around, or slapped, or kneed in the groins, or had teeth knocked 
out, or anything of the kind. 

Fe Mr. Untersener. I did not mean by my statement to be am- 
iguous. 

‘Mr. Cuamepers. I want you to answer me definitely on this point: 
Were any of your people treated or taken to the dentist to have 
teeth replaced, or treated for having teeth knocked out? 

Mr. Unrersruer. No,-sir; no such thing. 

Mr. Caamperrs. Was anybody ever treated for bruises or aches 
and pains that could be tied in to mistreatment ? 

Mr. Unversener. Not that I know of. I would say “No.” 

Mr. CHampers. Did the doctor, or did you ever have to treat 
a man for injury to his testicles? 

Mr. Untersruer. No. aa , 

Mr. Campers. Did some of these prisoners not require treat- 
ment which required them to be taken from Schwabisch Hall? 

Mr. Unverssuer. That is correct. 

Mr. Cuamperrs. Where did you take them? 

Mr. Untersever. In such cases I remember two cases, in particular, 
one man had a severe abscess of the left lung, which required technical 
equipment in order to handle it. We took all such prisoners to Stutt- 
gart, to our Army hospital at Stuttgart. Guards were taken along, 
and there was a 24-hour guard placed at their doors during such times. 

Mr. Cuampers. Did the Malmedy prisoners have access to the dis- 
pensary which was kept in the prison for the benefit. of the interns? In 
other words, as I understand it, there were two groups of prisoners in 
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Schwabisch Hall, and there was a medical dispensary which was run 

primarily by Germans. 

Mr. Unrersnuer. Yes. 

Mr. Cuampers. Did they take the Malmedy prisoners to that group 

for treatment on occasion? 

Mr. Unrersener. We tried to eliminate that as much as possible. 

We took prisoners over there, and there were guards there, to see that 

no one conversed with them, aside from our own personnel. 

Mr. Cuamerrs. Do you mean the Germans and you, or Sergeant 

Sykes? 

Me. Untersenpr. Sergeant Sykes, myself, Captain Richter, or the 

interrogation team. They were not to converse with any of the so- 

valled political prisoners that. were there. 

' Mr. Cuamper. Did you have in your work, opportunity to know a 

German dentist by the name of Knorr? 
Mr. Unrtersever. I just noticed his name in the records awhile 

ago. I have been trying to think of that name for weeks. That is 


mene 
r. Cuampers. Did he treat the Malmedy prisoners? 

Mr. Unterseuer. That is right. 

Mr. Crampers.. For normal dental caries? 

Mr. Untersruer. Yes. . 

Mr. Cuampers. When they were taken to Dr. Knorr, would you 
have known the reason why they were going to him? 

Mr. Unvrersruer. Yes, sir; I speak the ‘language, and that is the 
reason why I found out what their needs were, along the dental line, 
pnd along the medical line. I think this was one reason I was sent 
there. 

Mr. Cuampers. Are you aware of the fact that Dr. Knorr has placed 
an affidavit in the record of one of the many investigations of this case, 
stating that he treated a good number of these prisoners for teeth being 
knocked out, and in one case for a ruptured jaw? 

Mr. Uwrerseuer. No, sir; J am not aware of it. 

Mr. Cramepers. I do not believe it is necessary to read it back into 
the record. It is all right to make that statement ?_ 

Mr. Firanacan. The record shows it. 

Mr. Cuamerrs. Would you have known if Dr. Knorr had treated 
people for those complaints? 

Mr. Unrersruer. The only condition under which these prisoners 
could have had dental treatment by Dr. Knorr was under the condi- 
tion that I was personally there and saw to it that there was no 
conversation carried on aside from what was necessary for their dental 
care. I was there at all times when any medical attention was given. 
I ioe the prisoners down there myself and returned them to the 
cell. 

Mr. Cuameerrs. Again perhaps I worded my question impraperly. 
That is not responsive to what Iam trying to get. These prisoners, 
who went over there, irrespective of what they may or may not have 
said to Dr. Knorr, were any of them being treated for teeth that were 
knocked out? a 

Mr. Unverseuer. No, sir. 

Mr. Cuampers. They were just normal dental complaints? 

Mr. Unrersener. Normal dental complaints. 
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Mr. Cuamepers. How about the ruptured jaw? Do you have knowl-. 
edge of that? 

Mr. Unrersrner. The only knowledge I have is an article in Time 

magazine. I have never heard of it before. And I do not know how 
he—the dentist—would have been able to ascertain that unless he had 
taken an X-ray, and there was no equipment for an X-ray there. 
: Mr. Cuamesrs. I believe his affidavit said he rigged up a spn 
or it. . 
~ Mr. Unversener. That is definitely not sd. Not so long as I was 
there, and I was there from January until the trial ended. 

Mr. Cuamerrs. During your tour of duty there you had occasion, 
then, to see many of these prisoners ? 

Mr. Untersnner. That is right.. 9 . 

Mr. Cuamerrs. I wonder if you would care to tell us about their 
general appearance, physically, and whether they were properly 
clothed, and did they complain about being cold at night, and the 
general story of how they were treated as you saw it? 

Mr. Unrersruer. I might mention, in the beginning, when we 
arrived there was a local epidemic which had broker out. .I am not 
sure exactly what it was. But Sergeant Sykes and I immunized every 
one of the prisoners of the Malmedy massacre that were held for the 
Malmedy massacre at that time. Roughly 420 men. 

At that time we saw every one of the prisoners. That was our first 
week there. And generally speaking, aside from those that had 
had injuries from their military service, I think they were properly 
clothed, they had sufficient clothing to keep warm, and as to the 
cells, the cells were clean, and the cell blocks, the buildings, were always 
kept very clean. 

The cells, as you know, consisted, of course, of nothing aside from 
their bunks, the lavatory, and, of course, their mattress and blankets. 
“They had no reading material, which you know of. As to the food, I 
think my general opinion is that they had sufficient to eat, in fact, I 
am quite sure of that, because had they not have, they would have let 
me know. Anybody speaking their language, they are usually plenty 
anxious to tell what they figure should get to headquarters. 

_ Mr. Cuampers. You did converse with the prisoners rather freely 
and generally? 

Mr. Unrersruer. No. I tried to keep away from it as much as pos- 
sible. I tried to limit my conversation to their needs as such. 

Mr. Cuampers. Do you feel that if they had been mistreated, or 
were were not being fed properly, or-were not getting adequate water 
to drink, that they might have told you about it? 

Mr. Untersener. J am sure that they would have. 

Mr. Campers. There are numerous statements in the affidavits 
that the only drinking water they had was from the toilets in the cells. 

Mr, Unterseuer. I do not know about that. They were given all 
the water they wanted to drink with their meals; I know that for 
certain. Between meals I am not sure. 

Mr. Cuampers. There is one other point on which I wish you 
would tax your memory a little bit. You must have associated with 
the prosecution staff and heard them comment from time to time on 
way they were conducting interrogations and getting confessions, 
and so on. 
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Did you hear any of these people, either laughing, kidding, or joking 
about the way they tricked this man, or had gotten a confession out 
of some other man? 

_ Mr. Unrerseumr. I might state that we did not live with the other 

personnel of the War Crimes Branch. We were in a separate group. 
In fact, when. we arrived we just temporarily bunked with the first 
sergeant of the company, the Six Hundred and Thirty-third ‘Tank 
’ Destroyers. i 

So we came in contact with them only, except for Captain Richter, 
only occasionally. But aside from that, I was not with the other 
members of the group much. ; 

» Once in a great while we might have lunch with them or something 
of that nature. 7 iF 
~ Mr. Cuamerrs. During those occasions did you hear-—— ce 
-. Mr. Untersrurr. Not to my knowledge. I did not want to be in- 
truding, so I did not generally enter into their conversations. I kept 
eke or less to myself—Stanley and myself. We both followed that 
an. ; 

: Mr. Cuampers. Did you not ever hear any of them comment on the 

way they tricked these boys into giving confessions? 

Mr. Unversener. Not in that respect. Yes; I heard them speaking 
about important individuals, to the effect that they had an important 
man, and that things were shaping up in their favor, and so forth, 
things of that nature. But I would limit my remarks along that line 
to that. 

Mr. Cuampsrs. Did you know a medical student who worked in the 
dispensary that handled the civilian internees by the name of Schnell? 

Mr. Untersener. I noticed his name mentioned in the interrogation 
of Mr. Kean. Is he the individual who had one arm off, or the hand? 
It seems to me that that is the one. One of his hands was off, and. 
he was awaiting some new device, some artificial hand device. I think 
that is the man you have reference to. 
an Cuamenrs. Did you ever talk to him or have ariy contact with 

m? 

Mr. Unvrerseuer. Yes. He was always hanging around in the 
dispensary, in the prison dispensary. When I would go over to take 
these prisoners over for their dental care, or whenever I visited the 
patients that we had there, he was usually around. If I put it bluntly, . 
he was a rather nosey individual. 

_ Mr. Cuampgrs. Did he have an opportunity to talk to the so-called 
Malmedy prisoners? 

Mr. Unrersruer. No, sir; he did not. At least not as long as I 
was around. Not tomy knowledge. I am quite sure that that is the 
man, 

Mr.. Caampers. He would have had opportunity, however, to see 
the Malmedy prisoners, and see the way the guards treated them, and 
soon. Is that correct? 

Mr. Unrerseuer. Yes; he would have had that liberty. 

Senator Batpwry. Was he a German? 

Mr. Unrersruer. Yes. Well, he spoke the German language. I 
think he was an Austrian, if J am not mistaken. But it is the same 
equivalent. 
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Mr. Cuamezrs. He, in his affidavit, made reference to one of the 
patients who had an injury to the upper jaw. Do you have any knowl- 
edge of a man who had an injury to the upper jaw? 

Mr. Unrersever. No, sir; I have not. 

Mr. Cuzampers. Did Schnell ever talk to you about the way the 
interrogation staft was handling these prisoners ? 

Mr. Unrersruer. No. I noticed that he had a habit, however, of 
trying to wheedle information. . Due to that fact, I tended to put up 
a barrier against any of his comments. 

Mr. Cuampers. I will read you one paragraph from his affidavit, 
which I think is complete in itself, in which he says: 

The private dentist, Dr. Edward Knorr, Schwabisch Hall, was consulted for 
treatment of numerous jaw injuries. I thereby had the opportunity to examine 
the afore-mentioned hoods. more closely on various occasions. Im five to six 
eases, I ascertained beyond any doubt that there were blood clots sticking to 
the inside, in two cases I found skin fragments, and in one case a part of a tooth; 
and a nauseating smell emerged from these hoods. 

Did he work with Dr. Knorr? 

Mr. Unrersruer. No; he did not work with him at all. He just 
stood around, mainly. 

Mr. Cuamners. Did he have an opportunity to examine ‘these hoods 
while Dr. Knorr was working on the prisoners? 

Mr. Unvrersener. He could have had. However, the hoods that 
were on these various individuals were put on them by me, and I surely 
would not have used a hood of that nature. 

Mr. Cuampers. Were there hoods of that nature there? 

Mr. Unrersruer. Not to my knowledge, there was not. 

Mr. Cuameers. Did you ever see blood on a hood? 

Mr. Unrersener. I think on one occasion there was blood on a hood 
from one of the patients who had acquired a nosebleed. That is what 
I heard, that he acquired a nosebleed en route to the prison. 

Aside from that, that was the only hood that I know of that had 
any blood on it. 

Mr. Cuampers. Did you ever see hoods that might have had skin 
fragments attached to them, or that smelled bad? 

Mr. Unversrener. No, sir. 

Mr. Cuamprrs. Let us come back to this nosebleed case. Do you 
recall who that prisoner was? 

Mr. Unversrunr. No, sir. 

Mr. Cuampers. Who told you it was a nosebleed ? 

Mr. Unrersruer. I do not remember who it was that I had asked 
about it. I just made mention of it casually, and was told one of the 
prisoners had had a nosebleed. 

Mr. Cuamerrs. I cannot find reference to whether Schnell had only 
one arm. 

Mr. Untersruer. I think he was in there. He seemed to think he 
was in line for the medical profession. 

Mr. Cuamerrs. Was he not, in fact, a medical student ? 

Mr. Unrersever. He alleged that he was, at least. I would not be 
sure. 

Mr. Cuampers. You were there at the prison at the time they with- 
drew the tank destroyer outfit and substituted Polish guards? 

Mr. Unvrersruer. That is correct. 
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Mr. Cuamperrs. Did you have an opportunity to observe either our 
American guards or the Polish guards handling-the prisoners ? 

Mr. Unrerseuer. Yes; I had that opportunity. ae ae 

Mr. Cuampers. Did you ever see any evidence of the American 
guards mistreating or mishandling prisoners? 

Mr. Unterseuer. No, sir; I did not. SY SG ee & 

Mr. Cuampers. Letting them fall downstairs or shoving them down: 
stairs, or something of that kind? — ny " 

Mr. Unrersener. No. ; ; 

Mr. Cuameers. Did you ever see the Polish guards, or any evidence 
of the Polish guards, mistreating or kicking or shoving the prisoners ? 

Mr. Unrersener. I believe that shortly after the Polish guards 
arrived they had a tendency to take quite.a bit of authority in com- 
manding the prisoners about it. But that was very short-lived. 

Mr. Cuampers. Why was it short-lived? What steps were taken to 
control it? 

Mr. Unrterseuer. I do not know whether it was Colonel Ellis or 
who gave the orders not to do anything except just bring them to: 
and from the cells. I did not know that, but I know that they changed 
their way about treating them. mat 
- Mr. Cuampers. I have no further questions at the present time. 

Mr. Fuanacan. So that the record will be completely clear on this 
point, exactly how many places in Schwabisch Hall were there where 
the Malmedy prisoners could receive medical attention ? 

Mr. Unrersentr. Well, at Schwabisch Hall they had a local hos- 
pital there. But we never took any of them to that hospital. Prison- 
ers were always taken to our Army hospital at Stuttgart, in case they 
had to be taken outside of the prison. 

Mr. Franacan. How many places at Schwabisch Hall were there 
where prisoners could receive any kind of medical treatment, such as 
the type that you gave them, for one? 

Mr. Unrerseuer. I would not know that. 

Mr. Fruanacan. For one, there was that clinic, or whatever it was, 
the dispensary operated by yourself and another sergeant. 

Mr. Unrerseuer. Yes; aside from that, on the prison ground there 
was the regular prison dispensary. We used that freely, for anything 
we needed it for. 

Mr. Fuanacan. And the prison dispensary was operated by—— 

Mr. Unrirsrusr. By one of the doctors who was a prisoner. 

Mr. Fuanacan. By Germans? 

Mr. Untersenrer. By Germans; yes, sir. 

Mr. Fuanacan. In the event that one of the Malmedy prisoners 
would be taken to the dispensary operated by the Germans, would he 
be accompanied by an American guard ? 

Mr. Unrersener. By either on American guard or by myself. 

Mr. Franacan. On how many occasions did you take Malmedy pris- 

‘oners to the German dispensary at Schwabisch Hall? 

- Mr. Unrersevter. The thing is this: We kept prisoners over there. 
They had regular ward cells in the dispensary, and if a prisoner: 
needed treatment, such as hot-water bottles or something of that na- 
ture, we kept them over there, and we went over to the German dis- 
pensary and treated them there. It was just rarely that the German. 
doctor had anything to do with these men. 
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Mr. Fianacan. In what cases would the German doctor take care 
of the treatment of these men ? 

Mr. Untersener. I am not sure, but I would say maybe twice that 
some emergency arose. 

One of these occasions was when one man had hanged himself. They 
called him because he was the closest: man to the cell_block. I do not 
remember of. any other occasions when he was called. 

Mr. Fianacan. Some Malmedy prisoners were taken to the. German , 
dispensary by guards other than yourself? 

r. UnrerseHER. No; I would say no to that question. 

Mr. Fuanagan. Did you take every prisoner over or did you ‘not? 

- Mr. Unrersener. Any prisoner that needed medical attention I took 
over there, either Stanley Sykes or myself. 

Mr. Franacan. A little while ago you said either you took them or 
one of the guards took them. Now, you say either you took them or 
Sykes took them. 

Mr. Unrersener. I am sorry. I meant for dental attention. 

Mr. Fianacan. I am not talking about dental attention. Iam talk- 
ing about.any kind of medical attention. 

Mr. Un'rersener. Any of the medical personnel, ‘Sergeant Sykes, 
Captain Richter, or myself. I don’t believe Captain Richter ever did. 

Mr. Franacan. Would it be fair to say that when a Malmedy pris- 
oner was taken to the German dispensary that he. was accompanied 
either by yourself, Sergeant Sykes, or Richter ? 

Mr. Unvrerseuer. That is correct. 

Mr. Fuanacan. Were there ever any occasions when Malmedy 
prisoners were taken to the German dispensary merely by one or two 
of the guards? 

Mr. Unversrner. Not that I recall. 

Mr. Fuanacan. Where was Dr. Knorr’s office, where you treated 
rd patients in the prison ? 

Mr. Unrersener. In the German dispensary. - 

-Mr. Fisnacan. I suppose the same procedure was followed when: 
patients were taken to Dr. Knorr? 

Mr. Untzrsrner. Yes; that is right. 

Mr. Fianacan. That either you or Sykes or Richter would accom- 
pany the prisoner ? 

Mr. Untersener. Right. 

Mr. Fuanacan. Do I understand it rightly now, anu the more seri- 
ous cases would be taken to the American hospitel at Stuttgart? 

Mr. Unrerseuer. That is right. 

Mr. Franacan. Who would take the prisoners from Schwabisch 
Hall to Stuttgart ? 

Mr. Unrersenrr. Either Sergeant Sykes or myself, and Captain 
Richter. 

Mr. Franacan. Do you recall how many prisoners you took there? 

Mr. Unversruer. I am not sure. We took some and had to return 
them. There were numeroustrips. However, I think there were four. 

Mr. Firanacan. About four that you know of? 

Mr. Untersener. Four, and I am quite sure. 

Mr. Fuawacan. What was the name of that hospital ? 

Mr. Unrerssener. I was trying to think of it all the way along, and 
I cannot remember what the name of it was. 
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' Mr. Fuanacan. Was Dr. Knorr at the Schwabisch Hall before you 
got there? 

Mr. Unrersener. He was treating political prisoners prior to the 
time that I arrived; yes. 

Mr. Fuanacan. Was he treating any Malmedy prisoners at all 
before you got there? 

‘Mr. Untersener. No, sir. 

‘Mr. Franacan. How do you know that? 

Mr. Unrersener. Because I personally received permission from 
Colonel Ellis to have them receive this dental attention. 

Mr. Firanacan. Prior to your Géoming to the Schwabisch Hall, where 
did these prisoners get their dental attention that they might need ! 

Mr. Untersenmr. That I do not know, sir. — 

_ Mr, Franagan. Did you ever inquire as‘to whether they had been 
mere! any dental attention up to that time? 

Unvrrsener. No. When several of them complained ‘about 
having teeth that were giving them trouble I went and asked the colo- 
nel concerning what should be done with them. And I knew, of 
course, of this dentist that was coming in, and I got his permission 
to take them down there, providing I was there. 

Mr. Franacan. What dentist? I did not get that. You knew 
about what dentist coming in where? 

Mr. Unrerserier. About Dr. Knorr coming in to the prison. 

’ Mr. Frawacan. Did you not say that Knorr was there before you 
gut there? : 

Mr. Untnrseer. Yes, sir, he was. I believe he was treating—had 
been treating those pr igoners right along, but political prisoners, not 
Malmedy prisoners. 

Mr. Firanacan. You heard he had been? 

Mr, Unrersrner. I knew he was treating political prisoners, and 
therefore asked permission to take our prisoners there, too. The 
only other place we had to take our prisoners would have been ‘to. 
the dental clinic at Backnang, and on one occasion we took a man: 
there to have his plate repaired. 

Mr. Fuanacan. You mentioned here that apparently some of the 
Polish guards were possibly mistreating the prisoners or at least get- 
ting out of line with them, and for that reason some action was taken 
against the Polish ouards to prevent them from doing that in the 
future. Is that correct? 

Mr. Unrersener. Do you want me to enlarge on that ? 

Mr, Franacan. Yes. 

-Mr. Unrersnuer. They were rather rough in giving their orders, 
and so forth. hata any prisoners were injured by them, I do not know: 
of anything like that. 

Mr. Fuanacan. On what occasion would a Polish guard have to give 
an order, or direct prisoners ? 

Mr. Unrrrsener. Just taking them from one place to another, among 
- the cells. 

Mr. Franacan. What do you mean, taking them from one place to 
another? From where to where? : 

Mr. Unrersrner. Maybe I am getting mixed up. If I remember 
correctly, I believe that they took some “of the prisoners over to the 

coll block for interrogation. JI am not sure about that. 
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Mr. Fuanacan. In other words, you, believe that Polish guards 
took prisoners from the regular living cells to the interrogation center?. 
Mr. Untersener. Yes. Ibelievé'so. Iam not certain of that state- 
ment. pes 

Mr. Fuanaean. ‘Did you, ever.see any Polish guards accompanying 
prisoners ? oe . ogg, Vesa 

Mr. Unrerseuer. I think that I have. _ It sounds peculiar that a 
person would not know a thing like that, but just walking around, 
being there, we never thought we would have to give an account of 
these things. 

Mr, Fuanacan. Did you ever recall seeing any Polish guards any- 
where among the Malmedy prisoners, walking along with the Malmedy. 
prisoners, alone? as 

Mr. Unrerseurr. I would hate ‘to say “Yes,” absolutely “Yes” or 
“No,” because I am not certain any more now, when a question is 
put “Yes” or “No,” whether they did or not. ae Sie 

Mr. Fuanacan. Of course, the question: arises immediately, how 
could they mistreat the men if they were not taking them: from place 
to place? : 

Mr. Unversnuer. In the cell block, for instance, they would go 
along and look into the little peepholes, and if the prisoners were 
not all standing or doing what they wanted them to do, they would 
pound on the doors; things of that nature. 

Mr. Franacan. You think you have seen Polish guards escorting 
prisoners around, but you are not too sure of it? 

Mr. Unterseuer. I am of the opinion that they did. 

Mr. Fuanacan. You are of the opinion that they did? 

Mr, Unrersener. Yes, sir. 

Mr. Firawacan. And on those occasions they would not have any 
American guards with them, just the Polish guards? 

Mr. Unrersener. That is right. 

Mr. Firanacan. Did you ever hear of these mock trials that were 
being carried on over there? 

Mr. Unversener. No, sir. That was news to me. 

Mr, Franacan. You never heard of that before? 

Mr. Unrersrurr. Never-heard of it. 

Mr. Fuanacan. Did you hear of any rumors, I mean any rumors. 
that prisoners were being mistreated, or that duress was being used 
upon them, in connection with this inquiry ? 

Mr. Unrersrver. No, sir.- I would make this comment on that: I 
should say that the interrogation was being conducted in such a way 
that they were crossing themselves up by giving one another away. 
That would be the extent of my comment on that. 

Mr. Franacan. And that is all you heard # 

Mr, Unrursrnmr. Yes. That is the extent of my knowledge. 

Mr. Franacan. You never heard that they were being subjected 
to any physical or other types of duress? 

Mr. Unterssunr. No, sir; I did not. 

Mr. Franacan. I have no other questions. 

_ Mr. Cuampers. I have just one or two questions that occurred to 
me when Mr. Flanagan started questioning. 

nee pusiness of Polish guards, did they not replace the American 
guards? 

Mr. Unrersruer. That is right. 
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Mr. Cuamprrs, In other words, Polish guards and American guards 
were not present at the same time, with the possible exception of some 
of the senior noncommissioned officers and some of the officers who were 
retained at Schwabisch Hall after the Polish guards arrived. Is 
that correct? 

Mr. Unterseuer. That is right. 

Mr. Cuampers. Soit would have, been impossible for Polish guards: 
and American guards to have been there together ? 

- Mr. UNTERsEHER. I believe we paralleled for a short time, until we 
wot the hang of the situation as to how they were to proceed. 

Mr. Fuanacan. May I ask a question ? 

Mr. Cuampers. Surely. 

Mr. Fuanacan. If that is the case, then there must have been a 
time, if the prisoners were taken from the regular cells to the interro- 
gation block, they would have to be taken. by Polish guards. 

Mr. Unrersener. That is true. You could deduct it that way. 

Mr. Cxtampers. The question is did you see them. You were not cer- 
tain in your own mind ? 

Mr, Untersruer. I am not certain any more. I do not remember 
accra for an accurate statement. 

Mr. Cuampers. I think it would be fair to say, however, that you 
probably, in the course of your duties, saw prisoners being moved after 
the Polish guards took over. 

Mr. Untersrner. That is right. 

Mr. Crimpers. Did you see any of those guards roughly handle, or 
mistreat, or shout at, or otherwise mishandle the prisoners ? 

Mr. UNTERSEER. Only to the extent that they hollered at the pris- 
oners, there was no other mistreatment that I know of. 

Mr. Cuampers. A while ago you mentioned that you got permission 
from Colonel Ellis to have the dental matters treated by Dr. Knorr. 

Mr. UnrersrHer. That is right. 

Mr..Cuampers. Was that Golenel Ellis or Major Fanton? 

Mr. Unrerszuer. I believe it was Colonel Ellis. I am not certain, 
but we did not take them over for dental care immediately after we 
got there. We did not start that until some time later. Iam of the 

-opinion that Colonel Ellis was there already, at that time. 

Mr. Cuampers. One other question, to help clear up a point that 
Iam not straight on in my own mind, and that is: Where was Colonel 
Peiper quartered? From time to time there was some indication that 
he was kept in a hospital, or something, or a room in the hospital. . 

Mr. Unrerszuer. I will be glad th give you that information. He 
was kept in the dispensary cell block, in these ward cells that I men-. 
tioned before, mto which we took the prisoners—I mean the patients, 
on occasion, in the prison. 

Mr. Cuamprrs. Was he receiving medical care or treatment? 

_ Mr. Unrersener. No, he was not. It was just. a nicer cell then 
the other. I believe he had a typewriter—I think he had access to a 
typewriter—and a desk in there, and other liberties that the regular 
run did not have. 
Then, after this individual hanged himself, the prisoners that were 
considered important to the case were put on one level, one floor, and 
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guards kept a closer check on those, so that a thing of that' nature 
should not happen again. 

That was when he was moved to the regular cell block. 

Mr. Cuampers. You say that Colonel Piper was in o dispensary 
ward cell block? 

Mr, Unversruer. Yes. 

Mr. Campers. That he was allowed to have a desk. Did he have 
reading material ? 

Mr. Unrersnurr. [never had ‘occasion to enter his cell. He usually 
sat with his back to the door, and though I looked in on occasion, that. 
is all I ever did see of him, was his back. 

Mr. Cuampers. Did you see 4 typewriter in there? 7 

Mr. Unrersever. I am rather sure—I am quite sure—that he had 
— toa typewriter. I know he had writing material. 

I did not see the typewriter myself, but that is from information 
that I got from somebody else, that said that he had access to a 
typewriter. 

Mr. Cuamesrrs. I do not presume you are in position—you are nov 
the proper person to be asked this question—did you ever conjecture 
in your own mind why Colonel Piper had a better room than the rest 
and there were at least two generals in the other group that appar- 
ently were kept with the ordinary run of prisoners? 

‘Mr. Unversruer. I was not aware that there were otken generals 
there, except for General Dietrich. 

Mr. Cuampurs. J have no more questions. 

Senator Batpwin. Do you have any? 

Mr. Fuanacan. No, sir. 

Mr. Unrtersruer. Shall I go on with that statement or drop it? 

Senator Batpwin. Do you have anything further to say? 

Mr. Unrtursener. I was going to say, ‘the reason they gave him 
preference was because he was considered a tnghss ranking officer. I 
knew of only one other officer, who was a major. I do not remember 
hisname. He was kept in-the ‘other cell block. 

But as to the generals, I did not know that. 

Mr. Harcurr. Where did you learn to speak German? 

Mr. Unrerssirr. My parents are of German origin. 

Mr. Hatcusr. You were born in this country? 

Mr. Untersruen. Yes, sir. 

Senator Batpwin. You say you are a student now? 

‘Mr. Unversruer. Yes, sir. 

Senator Batpwin. In what college? 

Mr. Untersener. La Sierra College. 

Senator Barpwiy. What are you studying—medicine? 

Mr. Untersener. No, sir, I am majoring in-German, and minoring 
in English and woodworking. 

Senator Batpwin. When did you go in the Army? 

Mr. Unrersruer. November 13, 1943. 

Senator Batpwin. How old were you at that time? 

Mr. Untersruer. Nineteen—wait a minute. Eighteen. 

Senator Batpwin. Did you then go overseas ? 

Mr. Untersrner. I spent my time in basic training, then had 3 
months of technician’s training at Fitzsimons General Hospital, after 
which I was sent overseas. 

Senator Batpwin. On what front did you serve? 
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Mr. Unversever. I was with.the-One Hundred and Eighty-ninth 
General Hospital. We were at first in Lison, France, and then moved. 
later near Rheims, Mourmelon, Le Grande, and from there I was sent 
to Germany. 

Senator Batpwin. Was there any other medical service, other than 
what you described here, the American medical service, provided for 
the Malmedy war- prisoners? yk 

' Mr. Uptexseper: No, sir. That was the extent of it. 

Senator Bautpwin. Was it possible for a prisoner to make com- 
plaint at any time concerning his medical condition ? 

Mr. Untrersener. That ts right. 

eee Barpwin. And you have described the procedure for doing 
it here? 

--Mr. Unverssuer. Yes, sir. 

: Senator Batpwrn. Were there any times in the middle of the night 
when a prisoner asked for medical attention, that you recall? 

Mr. Unrersruer. I believe there were just two occasions, I believe, 
when the guard came over and got us. . 

One of these occasions was when this man hanged himself. We 
were summoned ‘then, and also Captain Richter. 

Of course; several of these individuals had to have heat treatments, 
hot-water bottles, and that. sort of thing. We would check on them 
routinely during the day, and until 9 o’clock at night. 

Senator Barpwin. What would they have to have the heat treat- 
ments for? 

Mr. Unrterseurr. For swelling, or something of that nature. A 
number of them had sores, old wounds, that had never healed prop- 
erly, possibly due to some bone infection, and occasionally they would 
Pecoue inflamed and we had to give them treatment for that sort of 
thing. 

Senator Barpwin. During the time that you were there, did you ever 
render any emergency treatment to any prisoner for an injury of 
any kind? I mean were you ever called to treat a particular injury? 

Mr. Untersener. No, sir; we were not. 

Senator Batowin. Were you ever called to treat any case of loss 
. of consciousness, or anything of that kind ? 

Mr. Unterseuer. No, sir; not while we were there. 

Senator Batpwin. What, mostly, was the nature of the medical 
care that you gave while you were there? 

Mr. Untersruer. It generally consisted of primarily indigestion 
or something of that kind, diarrhea, headaches; that was the main 
thing. Once in a while we would have someone with a skin irrita- 
tion or something, and we would give them a salve for it—just com- 
mon ailments along that line, except for a few of the cases that I have 
mentioned already, the one being the man with the abscessed lung, 
and such. , 

' Senator Batpwin. Do you know of any time that any prisoner, any 
of these Malmedy prisoners, was injured in a way that required, or 
in a way that asked for, medical attention, that was injured by any 
of the guards, whoever it might be? 

Mr. Unversener. I can make a flat statement concerning the whole 
thing in that respect: Never, at any one time, were we summoned to 
treat a prisoner that had been mistreated in any way for any injury 
atall. Never gave any such treatment at all. 
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Senator Batpwin. You mentioned this bloody nese. Do you know 
anything about that? 7 

Mr. ccc That was the extent of my knowledge about that. 
Just the fact that he had received a bloody nose, that he had a bloody, 
nose. - Whether it was spontaneous or otherwise I do not know. 

- Senator Batpwin. Did you treat him for it? 

Mr. Unrersrusr. No. 

Senator Batpwin. You j 
was on one of the hoods? 

Mr. Unversener. That is right. | 

Senator Batpwin. Do you have any further questions? 

’ Mr. Franacan.. No, sir. -— a, 

Senator Batpwin. Mr. Chambers? 

Mr. Cuameers. I would like to ask a question concerning bread- 
and-water punishment. Generally speaking, when a man is on bread . 
and water, on military punishment, the doctor is supposed to keep a. 
sharp eye on him. : 

Did you have occasion to keep an eye on Malmedy prisoners when 
they were on bread and water ? 

Mr. Uwrerseuer. I did not know that any of them were put on 
bread and water. 

Mr. Cuampers. I have‘no more questions. 

Senator Batpwin. Thank you very much, Mr. Unterseher, for com- 
ing and helping us with your testimony. 

Mr. Unrersener. I do not know that it has been of any help, but I- 
hope.it has been. 

Senator Barpwin. It has been of great help to this record. 

Mr. Untersener. Thank you. 

Senator Batpwin. The committee will go into executive session. 
The hearings are closed for the day. 

We will reconvene at 10 o’clock Monday morning. 

(Whereupon at 3 p. m., the hearing was recessed, to reconvene at 
10 a. m., Monday, May 16, 1949.) 
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MONDAY, MAY 16, 1949 


Unrren States SENATE, 
SUBCOMMITTEE OF THe COMMITTEE ON ARMED SERVICES, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10 a. m., in 
room 212, Senate Office Building, Senator Raymond E. Baldwin 
presiding. 

Present: Senator Baldwin (presiding). . 

Also present: Senator Joseph R. McCarthy; J. M. Chambers, of 
the committee staff; Howell J. Hatcher and Francis Flannagen, of 
the staff of the Subcommittee on Investigations of the Committee on 
Expenditures in Executive Departments; Colonel Murphy,, Colonel 
Ellis, Colonel Raymond, and Lieutenant Colonel Dwinell. 

Senator Barpwin. The committee will be in order. 

Senator Hunt has been called away and will not be here today. I 
tried to reach Senator Kefauver, and he has been called to Tennessee. 

I had hoped that over the week end we could have a meeting of 
the subcommittee to consider this question of the use of the lie de- 
tector, but it has been impossible to get the committee together. I had 
hoped that we could come to a decision on that question before a meet- 
ing of the Armed Services Committee tomorrow. I did discuss the 
matter of the lie detector with others, and it was felt that it was not 
a matter that we could recommend to the full committee because, in 
our judgment, any number of witnesses have been before the sub- 
committee and if any one witness were submitted to that test it would 
be only fair that they all be submitted to the test. However, we will 
submit the matter to the Armed Services Committee tomorrow after- 
noon at 2 o’clock in executive session. The matter will, of course, be 
submitted to the full committee for their decision, at which repre- 
sentatives of State and the Army will be present, and which meeting 
has been called at the request of Senator McCarthy, and I hope that 
he will be with us then. 

Do you have a letter from Mr. Larry, Senator McCarthy? 

Senator McCarry. I don’t know, Senator; I have a great mass of 
letters here. Is he the lieutenant from Caracas, Brazil? 

Senator Batpwry. Yes. ; 

Senator McCarruy. Yes. 

Senator Batpwrn. Do you have any objection to my submitting his 
letter for the record, a copy of which I have received and which was 
originally addressed to you? 

Senator McCarruy. I have no objection. J have examined the let- 
ter and have found certain portions of it are not accurate, and for that 
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reason, I do not think we can place any weight upon the letter as a 
whole. 

For example, I may not have—— 

Senator Batpwin. Wouldn’t it be proper to submit the letter, and 
then you can offer such comment as you may desire-as to the accuracy 
of the letter? Beeah 

Senator McCarty. I simply want to call that to the committee’s 
attention, and then if you desire to submit it, that is all right. 

Senator Batpwrn. Very well. And then you can make ‘such refer- 

- ences to it as you desire. 

Senator McCartuy. All right. 

Senator Baupwrn. I feel that, since this is a letter that comes from 
aman who is one of the few survivors of the Malmedy massacre, it is 
important, and a letter from a witness important as that properly 
should be a part of the record. Then, it may be proper to make such 
corrections orally as may be proper, as to the content of the letter. 

Senator McCartuy. I will withhold any further statements until 


after the reading of the letter. 
Senator Batpwin. This letter is addressed to the Honorable Joseph 
R. McCarthy, care of the Armed Services Committee, Washington, 


(At this point, the letter from Virgil P. Lary was read and is‘as 


follows :) 
Texas PETROLEUM Co., 

‘ Caracas, Venezuela; May 10, 1949. 

Hon. Senator JosepH R. McCarTry, / 
Care of Armed Services Committee, - ; 
Washington, D. C. 

Dear SEnaToR McCartHy: This will be my second letter within the last 2 weeks 
to a member of the committee investigating the trial of the prisoners of war 
responsible for the Malmedy massacre. 

It has come to my attention that there are certain statements being made that 
are completely untrue and unjust. These statements, if not corrected, will leave 
the impression with the committee that they are true, and thus influence your 
decision. I refer to the charges by Colonel Everett, of Atlanta, Ga., and the 
charges of Judge Van Roden... 

May I have this opportunity to say that Colonel Hverett has made charges 
that are absolutely untrue. I feel that if you use every means to obtain the 
truth you will find that what I say here is correct. Colonel Everett has charged 
that torture was used to obtain confessions, torture of varied means. These 
statements are without foundation other than the hearsay from SS prisoners 
after they had been sentenced. I have often wondered whv Colonel Everett 
waited until the trial was. over, and the entire court had gone home, to make 
his charges. 

With your permission I will now say that I am the only officer to survive the 
massacre at Malmedy in December 1944. I returned with five other men to tes- 
tify in the trials in 1946, therefore what I am about to say I say with the same 
oath that I took when I was commissioned in the United States Army. ; 

Upon our return to Germany I was invited by Col. Bert F. Ellis to observe 
the conditions at the prison where the SS prisoners were retained. I took this 
opportunity to see for myself the conditions at the prison and found the follow- 
ing: There were two prisoners to a cell, each had a bed and sufficient covers, 
each cell had toilet facilities, each prisoner was given a razor blade with which to 
shave every morning and the food was superior to any that our troops received 
in combat. I personally observed a number of interrogations and saw only the 
most proper methods used. I heard Col. Bert EWis warn his war crime teams 
that he would not tolerate any type of physical violence to the prisoners. I 
was a guest of war crime team for 1 month and many times went to the prison 

. to see the methods used. At no time did I observe any violence used on a pris- 
oner, no prisoner showed signs of violence to his person before or during the 
trial, ‘ 
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I talked, with German Colonel Peiper, who was responsible for the final order 
‘to his men, and he told me that he had signed a full confession of the ‘deed ‘and 
‘that he alone was responsible for the order. He informed me that Colonel Bliis 
was to be commended for his treatment of himself and his men.. This German 
lofficer spoke perfect ‘English. . 

During my visit to the prison Colonel Everett arrived in Wiesbaden and was 
Anvited to. view:the prison by Colonel Elis. This he refused to do and for this 
‘and the reasons ‘I have brought ott here; I feel that you are not being informed 
of the complete truth. 

As to Judge Van Roden, unless he: was the lieutenant colonel in charge of the 
engineers at Malmedy, his statement can also be questioned. As I am the only 
Jieutenant to survive and get to Malmedy I am the only officer that could have 
possibly made any statement. When I got to Malmedy I informed the lieuten- 
aut colonel there that we had been machine-gunned and. had also been left for 
dead. Those of us who were still alive, after the murders took place, jumped 
up and made a break for it. From this the judge may have formed his improper 
impression. 

_ I was asked to testify in the trial and was happy to do so in 1946. At that 
time I spent 8 months in Germany.. I would be happy again to give the com- 
plete truth to the committee but would not be able to spend more than 1 week 
away from my position with the Texas Co. This would mean that air transpor- 
tation would have to be provided from Caracas to Washington. 
’ J have taken the liberty of forwarding a copy of this letter to Lt. Col. Bert F. 
Eilis and Senator Baldwin. 
Most respectfully yours, : . 
Vircit P. Lary, Jr., 0-1181338, 
First Lieutenant, Field Artillery, Army of the United States (Retired). 


Senator Batpwiw. I might say that.I have written to Lieutenant 


Lary as follows: 

(At this point the reply to Lt. Virgil P. Lary by Senator Baldwin 

was read and is as follows:) 
May 14, 1949. 
Ist Lt. Vireit P. Lary, Jr., 01181338, F. A. AUS (Ret.), 
% Texas Petroleum Co., Apartado No. 267, 
Caracas, Venezuela, 8. A. 

My Dear LirvTenant: The copy of the letter which you have written to Sena- 
tor McCarthy and forwarded to me has been received. 

‘We have been making an extensive investigation of the methods and procedures 
used in questioning the Malmedy SS prisoners and the procedures and policies fol- 
lowed in the prosecution of these German troops for the Malmedy and other 
shootings. . 

I am sure that the committee would be very glad to have you appear as a 
witness. I am placing the matter in the hands of Colonel Chambers, Marine 
Corps, retired, who is the staff member of the Armed Services Committee who 
has this matter in charge. You will probably hear directly from him. I am 
sure that transportation can be arranged for you. 

Thank you for your offer of service. 

Yours very sincerely, : 
Raymonp H. Batpwin, 
United States Senate. 


- Senator Batpwin. I might say we ought to make every possible 
effort to get this man here, because he makes some statements which I 
think should properly be before the committee and he should be prop- 
erly subject to cross-examination. 

However, from the statements he makes in his letter here I think 
he possibly might have some very important information which should 
be on record here, and we should make every effort to get him here 
before us. 

Senator McCarray. In view of the statement which Senator Bald- 
win put in the record that I should pomt out any patent falsehoods 
in the letter, or mistakes which appear therein, I should say that if this 
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young man were present at the Malmedy massacre, as he states, he 
would be a very competent witness to the fact of what occurred there. 

But, as I said before, I do not think anyone questions the fact that 
there were a number of German soldiers who committed crimes and 
who certainly should be punished for them. 

However, we are here investigating whether or not the Americans, 
principally the interrogation staff, were guilty of improprieties. 

Now, this young man says: 

What I am about to say I say with the same oath that I took when I entered 
the United States Army. 

He later says he wants us to have the complete truth. 

I will read a complete statement, which has been contradicted by 
every witness who has appeared before us here, that shows that either 
he does not know what he is talking about or that it is a deliberate 
falsehood; one or the other. He says: 

There were two prisoners to every cell. Hach had a bed and sufficient cover. 


Now, it is unquestioned that there were some50 prisoners in soli- 
tary at all times. So, he is wrong there, and further he says that 
Colonel Everett didn’t bring the claims of torture in getting the 
confessions to the attention of anyone until after the judges, long 
after the judges, had gone home. That is untrue, as the Army ordered 
that investigation and it had been started prior to the commencement 
of the trial. So, while this man might be competent to testify as to 
what occurred at the Malmedy trials 

Senator Batpwin. May I say, Senator—— 

Senator McCartuy. He is not competent to testify whether or not 
Mr. Perl conducted himself properly, and he knows nothing about 
whether or not these other three men conducted themselves properly, 
that were guilty of the methods of torture, as has been claimed, if 
they are; otherwise, I have no objection to his coming here, so we can 
find out whether he will make the statement, “I am making this 
statement under the same oath,” and so forth. 

Senator Barpwin. He wrote the letter to you; he did not write it 


o me. 
Senator McCarruy. I want to know where he says he is writing it 
under oath and then makes a statement that has been contradicted by 
every witness here. That shows that he apparently does not know 
what is going on at all. ; 

Senator Batpwin. Well, we can call him, and we can better judge 
after we have heard his testimony, as to how competent he is as a 
witness. , 

I think we are ready now for Lieutenant Perl to resume his testi- 
mony. : 

TESTIMONY OF WILLIAM R. PERL—Resumed 


. Mr. Cuamerrs. Lieutenant Perl was in the process of giving us 
the way this case was built up. He was anxious to tell a complete 
story without going into other developments before his testimony 
along this line has been completed. He would like to give his com- 
plete story before taking up cross-examination. 

Senator Barpwin. Is that satisfactory to you ? 

Senator McCarry. Yes. 

Senator Barpwin. Go ahead, Lieutenant Perl. 
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Mr. Pert. Thank you, Senator. se 

As J explained the last time, in getting a statement from Christ, in 
which he confirmed that he was ordered not to take prisoners, and 
how we succeeded, which is more important, by using a trick, to get 
information that a man, who was Private Weiss, told us that he had 
been present at other shootings. 

If the committee recalls, the trick consisted of the fact that I told 

him that we had a mike in his room and could therefore hear every 
conversation which he had with his cell mate, a fact which was not 
true. 
The next step was that we got Private Weis, and he proved to 
have, really, most valuable information. He told us, after we had 
told him that Christ had told us about this conversation and that we 
had a mike in the room—he told us that he knew of not less than three 
shootings, none of them involved in the main massacre at the cross- 
roads, and here, for the first time, we learned that what is now called 
the Malmedy massacre was not the shooting of one bunch or 80 or 100 
or 120 American prisoners of war but it consisted of perpetual shoot- 
ings in the whole campaign, 5 on this corner, 3 a few days later, perhaps 
90 at another place, and 20 at still another, and so on. 

He told us of the following occurrences: 

No. 1. A man by the name of Wichmann— 

Senator Barpwrn. Let me ask you there: Who told you that? 

Mr. Peru. Weis, the cell mate of Christ, of whom Christ had told 
us, “Yes; if you had a mike, I'l] tell you.” And he told us in the cell, 
his roommate Weis, that he was present at the shootings. 

Now, Weis denied from the beginning that he committed any shoot- 
ings himself, and we did not succeed in involving him in any kind 
of shootings, but he told us of the following three individual shootings: 

No. 1, that a certain man called Wichmann, who was the supply 
sergeant in our company, which was the Headquarters Company of 
the First SS Panzer Regiment, came at a place called Petit Theirs in 
the first days of January to where our unit was stationed, and he 
borrowed a pistol and said he was going to shoot a prisoner of war, 
and then he came back and returned the pistol. 

That was one case. He told us that he had shot a prisoner of war 
on orders of Colonel. Peiper, because this prisoner was too weak and 
too exhausted to give any-valuable nformation. He gave details of 
the shooting as committed by this Wichmann. 

The second shooting of which we knew was at the crossroads. Weis. 
claimed, and we didn’t believe him at first but it was true, that his 
half track had passed the spot of the shooting after the main shooting 
at the crossroads had betn over. He told us, and we, by corrobora- 
tive evidence, found it to be true, that he arrived with his men, and 
most of the men were already dead: . 

Senator McCartuy. Are you speaking now of what Weis told you? 

Mr. Peru. Yes. 

Senator McCartuy. What.was his first name? 

Mr. Peru. I believe Jacob. 

Senator McCarruy. Was he the man finally convicted ? 

Mr. Peri. No, sir; he was not a defendant. We never succeeded 
in involving him. 

Senator McCarruy. I thought you said that he confessed to the 
shootings. 
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Mr. Per. No, sir; you must have misunderstood... He told us that 
he knew of three shootings, but he was not involved-in any of them. 

Mr. Cuampers. He didn’t say in his original testimony that Weis 
had confessed to any shootings, but that he told of witnesses the 
shooting of three. ; , 

Mr. Peru.: The shootings of which he knew, at the cross roads. He 
told that his SPW, his half-track, according to the American termi- 
nology, had come to the cross roads shortly after the shootings, and - 
that is when they passed by. 

One of the men in his unit went into the field to look around at what 
was going on, and he saw another man whom he did not. know but 
whom he described in detail, going into the field with other Germans. 
Other Germans at that time were in the field shooting those pris- 
oners who might still be alive, who were still moving, and he saw 
another man in the field kicking, another German kicking, an Ameri- 
can who had played dead. The American moved and got to his feet, 
and then this German ordered this American to take off his field jacket, 
take off his boots, and I believe his pants, too. Then he took his field 
jacket, his boots, and I believe his pants, and shot him, and returned, 
Jaughed to his comrades. _ 

This Weis described the kind of tank. It was a Mark IV tank, and 
we know there was only one Mark IV company, and after a short time 
we located and found out which tank it was and soon we had three or 
four witnesses who, by the way, were produced at the trial.and tes- 
tified in the trial, German witnesses who knew this man and who had 
recognized him. It was Sergeant Huber, who is still under death 
‘sentence. ~ ae 

Senator McCarruy. Was this Weis one of the men who was with 
a unit at the Malmedy cross roads? . 

Mr. Peru. Yes, sir; he was there shortly after the main shooting, 
maybe a half an hour later when the Germans were still in the field, but 
not those who had committed the first atrocities. They had left. —. 

The new vehicles passing by saw many dead Americans laying in 
the field and they went into the field to loot them, take their watches 
‘and valuables off of them, and the Germans when they saw that 
‘someone was living they shot. him. 

“That was the second shooting of which he knew. 

The third shooting of which he knew was one at Stoumont. There 
he had been present. He saw there that Colonel Peiper, who speaks 
English absolutely fluently, interrogated an American prisoner, and 
he saw there that he then called a man of his, a man in his command, 
by the name of Hillig, Hans Hillig, and told Hillig, after the inter- 
rogation had been finished, to shoot this man, and he.saw with his own 
eyes how Willig shot this man. 

As I recall, he did not directly hear Peiper giving the order to 
Hillig, but he saw that Hillig was brought to Peiper, and he shot him 
in Peiper’s presence, so he was not considered the best witness as to 
this, and I asked him who else was present at the shooting. 

We did not have Hillig at that time; he was still at large. He told 
us men, and they were all men from his own half-track, and we located 
this man, a man by the name of Lansfreid, who was one of them, as 
far as I recall, this man testified that yes, that they had heard Peiper 
giving the order, that they heard. Peiper interrogating this prisoner, 
who was a tech sergeant, by the way. This prisoner, when they ques- 
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tioned him, said that he did not want to betray his country, and so 
Colonel Peiper had him shot. This was the third shooting of which 
we learned through this man Weis. 

Now, I mentioned that we did not have Hillig at this time, and 
an alarm was sent out for Hillig.. He was arrested, brought in, and 
at that time he was confronted with all the men who had confirmed 
these statements, and he confessed in- detail to the crime. 

By the way, he confessed to the crime in open court, too. 

He said, in open court, that he asked for clemency, yes, he said— 
I don’t know the exact words, but this was definitely their Eneenite 
and the words are very, very nearby, very close. He said: 

What the prosecution stated is true. I did it. I acted on the orders of my 
commanding cficer, and I could do nothing but act on his orders. 

Senator Batpwin. Let me interrupt there. You say he said this 
in open court. What court? Was that a mock trial, or in open court? 

Mr. Perv. It was during the trial at Dachau. 

Senator McCarruy. Is this Hillig’s roommate, the man who made 
them, or this one. man, undress? 

Mr. Pert. Beg pardon ? 

Senator McCarry. Is this Hillig the man who made the prisoner 
undress? 

Mr. Peru. No, it was Huber. Hillig, at the crossroads, went into 
the field and went around the prisoners with his pistol in hand, but 
we did not find a witness who would testify that he shot a prisoner 
there. Huber was another man, so there were three shootings of 
which we learned through Weis. First was the Hillig shooting at 
Stoumont, where he shot the prisoner on the exact orders of Colonel 
Peiper, and he refused to testify. The Huber was where. he shot 
the prisoner who had played dead there in the field and whom ‘he 
kicked, took his things away, and then shot. 

; Senator McCarray. I don’t have the matter straight. Either the 
man confessed he shot a man on direct orders of Colonel Peiper— 

Mr. Prru. Right. 

Senator McCarruy. What else did he Sontest 
’ ‘Mr. Pert. Nothing else. 

Senator McCarruy. That was at the crossroads? 

Mr. Prk.‘ Yes. 

‘Senator McCarruyr. Did he confess to going among the prisoners 
with a pistol? 

Mr. Pert. Yes, sir. 

Senator McCartuy. Did he say he walked around among the pris- 
oners looking for someone who was still living so he could kill him? 

Mr. Pert. I do not know 

- Senator McCarruy. Did you get his confession ? 

__Mr. Part. I did not get his confession. He was interrogated by 
- Harry Thon. 

Senator McCarruy. By Harry Thon? 

Mr. Pert. Yes. I know his statement. 

Mr. Cuampers. We are looking for it now. 

Senator Barpwin. There is one question I want to ask now. Have 
youa uutenene or a confession from Weis? 

Mr. Peru. Noj:sir; I have a statement from Wichmann, which I 
believe is interesting because it shows how his interrogation proceeded. 
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Senator Batpwin. What I mean is: Have you a statement from this: 
man Weiss, or was it Wichmann—what I want to know is this: You 
have described here how Christ, one of the soldiers, told you all this. 
What was that soldier’s name that was in with Christ ? 

Mr. Pert. Weis, and he was not involved, as far as we could ascer- 
tain, in any crime. He just was a witness to some of the crimes; he 
was a witness to one of the crimes and as to the other two, he knew 
the man who had committed the crime and had boasted of it. He 
-was a hearsay witness to the crime of Wichmann only. 

Senator Batpwin. Why didn’t you take a statement from Wich- 
mann or Weis? 

Mr. Peru. We might have taken the statement, but at this time I 
do not recall. © 

Senator Batywin. I wonder if Colonel Ellis knows anything about 
that. All right, go ahead. We will clear that point up later. 

Mr. Peru. All right, sir. 

The next thing which was done was to find other people from 
Weis’—you see, sir, we had Weis and he told us about the shooting at 
Poetschke by Wichmann. We did not have it this time, Hillig, as I 
told you; and, we did not know the name of the SS man who, in the 
field, had rebbed one of the American prisoners and shot him, so 
we concentrated on Wichmann, and after I had one or two more wit- 
nesses who testified to the fact that Wichmann had borrowed a gun 
and had gone out and then returned it and boasted that he had shot 
prisoner of war and we got Wichmann in for interrogation, and 
Wichmann, when confronted with those witnesses, confessed, imme- 
diately, to the crime and grave details of the crime. 

By the way, I feel that Wichmann was the only one who actually 
repented of his crime. , 

Senator McCarruy. Let me ask you: During all these interroga- 
tions you did not feel at any time that you were bound in either the 
slightest or remotest way to tell the men whom you were interrogat- 
ing the truth, did you? 

Mr. Peru. I did not hear you. 

Senator McCartuy. You did not feel that you were bound to tell 
the truth to the men that you were interrogating, did you? 

You thought it was proper to lie as much as necessary, in order to 
get the confessions, did you not? 

Mr. Pert. I felt, sir, that I was entitled to use those ruses which 
were permissible according to law; yes, I felt that. 

Senator McCarruy. You answer my question. You can answer 
it very simply. You felt it was perfectly proper during an interroga- 
tion to lie as much as you wanted to, to those men, didn’t you? 

‘Mr. Peru. No, sir. I did not feel that I was entitled to lie as much 
as I wanted to. I felt that my permission to tell not the truth was 
limited by the limit established by the law. , 

Senator McCarrny. What limits, when you were examining these 
men, that directed you when you could tell the truth and when vou 
could lie in obtaining confessions? I am not saying whether that 
was right or wrong, I am merely trying to get the facts. 

Mr. Peru. I, for instance, felt definitely that I was entitled to tell 
one that we had used a microphone in his room in spite of the fact 
that we did not use one, to find out the truth as to what he had told 
the man in his cell. — 


*“MALMEDY MASSACRE INVESTIGATION 663 


Senator McCarruy. Did you feel that any lie that you told the man, 
as Major Fanton’s order said, in a ruse or deception, did you feel it 
was justified in order. to obtain a confession ; or were there only certain 
types of lies which you felt that you could tell ? 

Mr. Peru. I do not think I can answer the question in such a general 
way, because everything, everything, could be under this terminology. 
If you will give me an example, I will tell you. I have to use my 
discretion as to what I can tell and what not. 4, ye 

For instance, I would certainly have not been able to use the lie that 
he would not be prosecuted if he would tell us something that would 
help us in an investigation, because that is something I would not 
be entitled to say. . 

Senator McCarruy. You say that would be a lie? 

Mr. Peru. That would be a lie, because I was not entitled to promise 
that. 

Senator McCarruy. You say that would be a lie, if you told him if 
he helped you in your prosecution, that then he would not be a de- 
fendant, that he would be a witness—you say would be a lie? 

Mr. Peru. Yes. 

Senator McCartuy. You say that would be a lie if you told him 
that ? 

Mr. Peru. Yes, sir. 

Senator McCarruy. The other day, you told Senator Baldwin that 
this order was brought to your attention and that while it was not 
written until sometime in February that nevertheless it had been 
brought to your attention prior to that time? 

’ Here is what it says: 

It is permissible to tell him that he will be recommended as a witness if such 
statement to the prisoner will cause bim to tell a full or more complete story 
so that he will be of more value as a witness than as a defendant. 

Were you aware of that, or not? 

Answer that. Do you know the order? 

Mr. Peru. I know the order. Will you repeat the question ? 

Senator McCarruy. I understood you to say it would be a lie if 
you told any prospective witness that he would not be a defendant and 
would not be prosecuted but would be used as a witness if it developed 
that he were more valuable as a witness than a defendant? 

Mr, Peru. Yes. 

Senator McCarruy. I call your attention to this statement of Lieu- . 
tenant Fanton which said that it is permissible to tell him that he 
would be recommended as a witness if his testimony is such that it 
appears that he will be more valuable as a witness than as a defendant, 
and if it would make him tell a full or more complete story, then 
he would be of more value as a witness than as a defendant; so, you 
knew you could tell him that? 

Mr. Per. I believe I mentioned it last time, that I never told any 
one of the prisoners that he would be recommended as a witness. Also, 
as the case did not arise from me, I was notin position to decide 
whether it was a lie or not. ; 

Senator McCarruy. Let me ask you this: You did lie to the de- 
fendants in order to get confessions and get statements; is that right? 

Mr. Peru. Sir, I 

Senator McCarruy. Did you or did you not; tell me, yes or no. 
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__ Mr. Peru. Sir, I would like to protest against the use of the word 
“Jie.” Jf an American officer in pursuing his duties to try to find who 
murdered 700 of his cosoldiers and Americans and uses perfectly legal 
methods to discover such things, that is nota lie. Our Intelligence cer- 
tainly tried to funnel wrong information to the Germans and wrong 
information to possible future enemies, and I do not think it is ethical 
under such circumstances to call an American a liar. 

Senator McCarrny. I don’t know how high ranking you were, but 
you gave us your word here for what you did, and you told a man 
something that was not the truth. I am not telling you:it is proper or 
not proper, to get-confessions in that manner. I know-it was. done 
often. I only want to find out what the facts are. If you don’t like 
the word “lie,” give me some other word that I can use, when you didn’t 
tell the truth, when you told a man that was something that was not 
the truth. Give me some other word to use so that I will not insult 
your sensibilities, will you? What word can I use? 

Mr. Pert. Winston Churchill, in a speech in the House of Commons 
in 1906, referred to a lie as a “terminological inexactitude.” 

Senator McCarriy. I won’t use that, Lieutenant Perl. 

Mr. Peru. That’s your answer. a Pee et 

Senator McCarruy. You told the defendants untruths in order to 
get confessions. as ue 

Mr. Peru. Yes. , 

Senator McCartruy. You thought that was proper. All right. 

Mr. Peru. Yes, sir. a 

Senator McCarry. If an untruth would help you to get a con- 
fession, then you felt that under Major Fanton’s orders in which it was 
said that any ruse might be used, you felt that you were not violating 
any order, that that was perfectly proper? 

Mr. Prrt. Not generally speaking, but within the limits permitted 
by the orders, and, in addition to that, I had to use my own Judgment. 

Senator McCarruy. I would like to know when untruths were not 
permitted by law when interrogating prisoners. .What untruths were 
not permitted by law, what ruses or deceptions, and I call your atten- 
tion to Major Fanton’s order in which he said any ruse or deception 
may be used in the course of the interrogation but threats, duress in 
any form, physical violence, or promises of immunity or mitigation 
of punishment should be scrupulously avoided. , 

Now, you tell me what lie or what untruth could you not use? 

Mr. Peru. For instance, I could not tell him I am his defense lawyer. 

Senator McCarruy. You could not tell him that? | 

Mr. Peru. No. , . 

Senator McCarruy. You wouldn’t consider that proper? 

Mr. Peru. I would consider that improper. 

Senator McCarruy. Now, when you say you could not tell him that, 
did you think it proper to lead him to'believe you were his defense 
lawyer? 

Mr. Pert. I am not responsible for something as to what people 
believe, and we are speaking now about what I say, where I am per- 
mitted to tell the truth and where I am not permitted the tell the truth. 
I was not permitted, according to direct orders, to tell him I repre- 
sented him as a defense lawyer. 

Senator McCarruy. You said it would be improper if you said 
that. Now, do yousay it would be improper to indicate by your actions 
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and what you did, if you were to lead him to believe you were his 
defense lawyer; is that right? 

In other words, you say you could not lie by words but you could 
by actions; is that right? . 

Mr. Pert. I could not lie, neither by words, nor by actions, in cer- 
tain fields. 

Senator McCarruy. Did you ever Jead anyone to believe that you 
were his defense attorney, or did you ever lead anyone to believe that, 
you were representing him? 

Mr. Peru. I know of one case where someone did not believe that I 
was his defense attorney. I don’t know, maybe he believed it, but he 
asked me if I would be his defense attorney, which showed that he was 
not certain about it. 

Senator McCarruy. What did you tell him, “Yes”? 

My. Peru. I told him “No, I am not your defense attorney, you are 
not entitled to a defense attorney.” 

Senator McCartry. Did you ever lead him to believe that you were 
his defense attorney? . 

Mr. Pert. No one ever told me “You are my defense attorney.” I 
know of one case where someone did not know whether I am his defense. 
attorney or not, so as he-had doubt. in his mind, I dispelled that doubt, 
immediately and told him “I am not your defense attorney.” 

Senator McCartuy. Did you ever Jead anyone to believe you were 
his defense attorney? . _ 

_Mr. Peru. I answered your question. 

Senator McCarruy. Answer “Yes” or “No.”. Did you ever lead 
anyone to believe that you were his defense attorney ? 

Mr. Peru. No one ever told me “You are my defense attorney.” 

Senator McCartuy. Lieutenant Perl, did you ever lead anyone to, 
believe you were his defense attorney ? 

Mr. Pern. I can’t answer your question. 

Senator McCarruy. On page 10 

Senator Batpwin. Just a minute. Why can you not answer that. 
question, Lieutenant Perl? 

Mr. Peru. Sir, because if someone believes that I am his defense 
attorney, then he thinks T am his defense attorney and says in his 
mind, “There is no doubt about it”; and I know a case where there was, 
in the mind of one prisoner, a doubt that I am his defense attorney or 
not. Now, if I say I am not—— : 

Senator McCarruy. Who was that man? 

Mr. Peru. It was Hillig again. 

Now, if I say I did not—he did not believe I was his defense attor- - 
ney, I suppose that the Senator will ask me: “Well, he asked you if 
you were,” which shows that he did know whether I am his defense 
attorney or not. aan 

Sener McCartny. Did you tell him “I am taking care of your 
case”? 

Mr. Peru. That is right, and I did take care of his case, as an inter- 
rogator and investigator. 

Senator McCarrny. You told him “I am taking care of your case”? 

Mr. Peru. That’s right. 

Senator McCarruy. You meant you were representing him? 

Mr, Peru. Certainly—no, no, I am not representing him. 
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Senator McCarrny. You told this man, “I am taking care of your 
case,” and what you meant to tell him was that you were taking care of 
him, is that right? 

Mr. Peru. That is right, and that I was taking care of the case to 
find out what goes on about what Hennecke did, and also, of course, 
about what Hennecke did not do. 

Senator McCarruy. When you told him “I am taking care of your 
case,” at the mock trial, and go through the motions of defending | 
him, your position is that you were not lying; you were not telling 
an untruth that way ? : 

Mr. Perv. No. 

Senator McCartuy. You were telling the truth? 

Mr. Perv. Yes; I took care of this case; yes. 

Senator McCarrty. Let’s have this clearly in mind: Here is a man 
before an American mock court, and you were assigned as either a 
good boy or a bad boy or as what other witnesses have called or 
referred to as defense prosecution counsel, and you were with Hen- 
necke during this mock trial and you said “Hennecke, I am taking 
care of your case.” That’s right, isn’t it? Whereas, what you really 
meant was “Hennecke, I am taking care of you?” 

Mr. Peru. It is not entirely right, as to my recollection. 

Senator McCarruy. All right, then 

Mr. Peru. [told him later that Iam taking care of his case, but not 
from the beginning, I didn’t tell him anything. 

Senator McCarruy. You didn’t tell him during the course of the 
trial ? 

Mr. Perv. I don’t think so. ; 

Senator McCarruy. You understand, you led him to believe when 
you said “I am taking care of your case,” and your answer is you led 
him to believe you were his defense attorney, you understand that now ? 

Mr: Pert. 1 would like to say there 

Senator McCarrry. I want you to answer my question. 

Mr. Peru. I would like to give you an explanation. 

Senator McCarruy. Answer my question. Do you understand 
now? ‘This is a simple question: Do you understand that by your 
actions and what you told Hennecke during the mock trial, that he was 
led to believe that you were his defense attorney ? 

Mr. Peru. I understand the exact content. I understand that he 
had a doubt in his mind whether I were his defense attorney or not. 
He did-not think J am his defense attorney as he wouldn’t have asked 
it. The fact that he asked showed that he did not know whether I was 
his defense attorney or not, and when he asked, I told him, expressed 
the words, “I am not your defense attorney; you do not have a defense 
attorney.” , 

Senator McCarruy. During the trial, at that time, when you were 
testifying, did you feel then that by your statements and your actions 
that you had led Hennecke to believe that during the mock trial you 
were his defense attorney? During the time your were testifying 
at Dachau. Do you understand? 

Mr. Peru. Yes, I understand. 

Senator McCarrny. Were you at that time—were you convinced by 
your words and actions you had led Hennecke te believe you were his 
defense attorney ? , , 


MALMEDY MASSACRE: INVESTIGATION 667 


Mr. Pert. Sir, I do not remember what I was convinced of during 
the trial at Dachau 2 or 3 years ago. 

Senator McCarruy. We will refresh your memory. 

So, you don’t know whether at the trial at Dachau when this thing 
was fresh in your mind, that then, I know you have this testimony 
in the record. Did you feel that then when things were fresh in your 
mind, if you then testified 

Mr. Peru. Just a second. 

Senator McCartny. Let me finish. 

Let’s go back to the facts. You are at Dachau; you are testifying. 
Hennecke is being tried. You are on the stand, and you testified, and 
you were asked a question at that time: Do you know whether 
or not you were convinced that you had led Hennecke to believe that 
you were his defense attorney in this mock trial? 

Mr. Perv. I do not remember what I was convinced of then. 

Senator McCartuy. If you testified at that time that by this state- 
ment “I am taking care of your case,” and your actions, if at that time 
you were convinced that Hennecke had been led to believe that you 
were his defense counsel. 

Mr. Peru. I have answered that four times. ; 

Senator McCarrny. Let me finish. You are convinced at that time 
that you had deceived Hennecke, there is no reason why you should 
change your mind since then; is there? 

Mr. Pert. Sir, I did not deceive him in this way, because the moment 
he got a doubt, he was never convinced that I was his defense attorney 
as he wouldn’t have asked; and, at the moment he asked, I straightened 
it out completely, and told him “I am not your defense attorney.” 

I would like to say something as to this mock trial proceeding, if I 
may. 

Ganater Barpwin. Let’s finish that point first. 

Senator McCarruy. You said at the trial: 

Qugstion, So you led Hennecke to believe that you were representing him at 
the mock trial? 

ANSWER, Yes, sir. 

Now, is that correct? 

Mr. Peru. Certainly, if it is in the trial record, certainly. 

Senator McCartuy. Now, is your answer still that you led Hennecke 
to believe that you were representing him at the trial? 

You have heard your testimony here today. 

Mr. Peru. I represented him at the trial ? 

I do not recall it, sir. 

Senator McCarruy. Are you a lawyer? 

Mr. Peru. Yes, sir. 

Senator McCarruy. You say, at that time: 

So you led Hennecke to believe that you represented him at the trial? 

ANSwER. Yes, sir. : 

Mr. Pert. Will you please continue that quotation, sir? 

Senator McCarruy. Yes, I will continue; but tell me if that is your 
answer ? 

Mr. Pert. I do not recall the whole thing, but if it is in the trial 
record, it is correct. 
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Senator McCarrsry. I understand then that you did lead Hennecke 
to believe that you represented him at the trial. 

Did you, or did you not? 

Mr. Peru. I do not recall it. 

Senator McCarruy. A minute ago, you told me that you do not be- 
lieve it, and you said you told him the opposite, and that you were 
convinced that he knew that you were not representing him. Which 
is true? 

Mr. Peru. It is true, and at the trial, when he asked me: “Are you 
my defense lawyer?” I answered him, “No, you are not entitled to a 
defense lawyer in this procedure here, and I am not your defense 
lawyer.” 

Senator McCarruy. “So, I am representing you?” 

Mr. Peru. And he asked “What are you doing?”, and I told him 
“T am taking care of your case,” which might have been double-talk, 
if you want it, but I used it, and I took care of his case. 

Senator McCarruy. You told him, “I am taking care of your case,” 
and Jed him to believe you were representing him ? 

Mr. Purt. No, I did not. J told him I was not his defense lawyer. 

Senator McCarry. Did you lead him to believe that you were 
representing him? 

You know if we stay here all day, we will get an answer to this 
question finally. 

Let me ask you another question: You tell us it was perfectly 
proper for you to decide in your own conscience when you were to 

‘tell untruths to a man in order to get confessions, when you were 
to bear with the truth; and, you understand, that as of today you 
are to bear by the truth? 

Mr. Peru. Yes, sir. 

Senator McCarruy. You have no discretion today. 

Mr. Peru. Certainly. 

Senator McCarruy. Are you telling the truth today? 

Mr. Peru. Certainly. 

Senator McCarruy. Did you leave the defendent to believe that 
you were representing him? I don’t want any double-talk in an- 
swer to that question. 

Mr. Pert. I answered it four or five times. 

Senator McCarty. Answer it again, : 

Mr. Peru. To the best of my recollection today, there was no doubt 
in his mind as to what my position was because he asked me, “Are 
you my defense attorney?” and J dispelled that doubt by telling him 
“T am not your defense attorney.” 

At the time of the trial, I could not foresee that everything, every 
little word would have been the source of our long discussion, or I 
would have weighed my words as carefully as I am doing now; but 
I know now that I am under cross-examination for everything I did. 

Senator McCarruy. You were under cross-examination at that 
time, and you said you told this man that you were not his defense 
attorney but that you were taking care of his case and that you were. 
representing him. . , 

Now, you want us to believe at this time that what you meant was, 
and what you think this man understood was, that you were not tak-' 
ing care of his case, not in that sense, but that you were a member of 
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the prosecution team and interested in getting his confession; is that 
correct ? 

Mr. Perv. That is what I meant. 

Senator McCarruy. That is what you meant when you said “I 
am taking care of your case.” You mean, “I am representing you” 

Mr. Peru. That is right. Wait a minute. I did not tell him I was 
representing him. When J told him, “I am taking care of your case,” 
I meant, for myself, I would take good care of the case. 

Senator McCarruy. That is what you meant? 

Mr. Pert. That is what I meant. 

Senator McCarruy. In other words, you didn’t feel that you were 
representing him ? 

Mr. Peru. Definitely not. 

Senator McCarruy (reading) : 


So you led Hennecke to believe that you were representing him at that trial? 


Answer. Yes. 

Mr. Pert. I answered that five or six times. The moment a doubt 
arose in his mind that I am representing him or not, I told him, “I 
am not your defense lawyer.” I told him that I was not appointed to 
defend him. 

Senator McCarrny. Answer this question. Do you think you led 
Hennecke to believe that you were representing him, not taking care 
of him, not trying to get something on him, but that you were looking 
after his rights at this mock triail? 

Mr, Peru. I answered that question in a little more detail. 

Senator McCarruy. Answer “Yes” or “No.” 

Mr. Perv. I cannot. With the answer “Yes” or “No,” you would 
get the wrong answer. It is usual at every interrogation, there is 
one good interrogator and one bad interrogator. Every interrogation 
in the world uses that method. The average man who is not a lawyer, 
of course, without knowing much about it, it might be confusing to 
him and he might think, “This is my man. He may be my lawyer. 
Here is a man who is good to me.” So, the same thing obviously might 
have entered Hennecke’s mind, and he said, “Are you my lawyer?” and 
- Ltold him, “Iam not your lawyer. You do not have a lawyer.” 

A man who is interrogated today in any police department may be 
interrogated by a good interrogator and a bad interrogator, and he 
has no lawyer either during his interrogation and he, too, might be- 
lieve, “Oh, this isa good man. He is taking care of my interest.” Of 
course, he does not. He is trying to get the truth. 

Senator McCarrny. Now, behind this table were some fake judges— 
right? Some men that were dressed in American soldiers’ uniforms. 
and posing as judges; is that right ? 

Mr. Pert. As to the question of whether they were faking or pre- 
tending to be judges, I would like to answer. 

Senator McCarrny. Now, Lieutenant Owen testified the other day 
that he was asked to act as president of a court. Is that correct? 

Mr. Peru. I wasn’t here; I don’t know. 

Senator McCarruy. Is that correct, someone acted as president of 
this court—that someone was asked to be president of one of these- 
mock trials? , 

Mr. Pert. Someone acted as chairman of the group sitting there. 
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Senator McCarrny. And at this time, someone took the. position of 
prosecuting and proving the man was guilty ? 
Mr. Pert. Yes; prosecuting him 
Senator McCarruy. And proving that he was guilty? 
Mr. Peru. Yes 
Senator McCarruy. And proving that he was guilty? 
Mr. Peru. Yes. ; - 

Senator McCarruy. And someone else took the position that he 
was representing the defendant? 

Mr. Pert. No; the other one took the position that the man, the 
prisoner—there were no defendants there—that the prisoner should 
be given a chance to tell a story in detail and truthfully. 

Senator McCarruy. Let me ask you, and I refer to page 10, in the 
form of question and answer: 

So that you led Hennecke to believe that you were representing him at the 
trial? 

You did not misunderstand that question at the time, did you? 

You led Hennecke to believe that you were representing him at the trial? 


That is very clear, is it not? 
You don’t pretend to misunderstand that question, do you? 
Mr. Pert. I do not remember what I thought at this time, but-—— 
Senator McCarty. Do you understand the question now? 
Mr. Peru. Certainly. 
Senator McCartuy. You do understand the question. 
Mr. Pert. I think so. 
Senator McCarruy. When you were asked that question at that 
time, you don’t now claim that you did not understand it? 
Mr. Peru. I do not now claim it. 
Senator McCarruy. You understand it, it is a simple-question ? 
Mr. Peru. I think so. 
Senator McCartuy. When you were asked that question at that 
time, you do not pretend that you did not understand it? 
Mr. Peru. I do not now claim it. 
Senator McCarruy. You do not claim that any man with average 
intelligence or below average intelligence could misunderstand this ~ 
question: 
So you led Hennecke to believe that you were representing him at the trial? 
Any man with average or below the average intelligence would 
understand what that would mean? 
Mr. Peru. Yes; certainly. 
Senator McCarruy. And you can understand it? 
Mr. Peru. Yes. 
Senator McCarruy. What were the words you used? Double talk? 
Is there anything double talking about your answer “Yes, sir”? 
That is your answer. That is a very clear answer, isn’t it? 
Mr. Pert. I didn’t get that. 
Senator McCartuy. Your answer “Yes, sir,” that is your own 
answer. 
Mr. Peru. Yes. 
Senator McCartuy. That wasn’t double talk. 
Mr. Peru. No, sir. 
Senator McCarruy. You claim you were trying to tell the truth 
then? 
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Mr. Per. Certainly. 

Senator McCarruy. You were under oath? 

Mr, Peru. Yes. 

Senator McCartuy. After you raised your hand and said “TI 
solemnly swear to tell the truth, the whole truth, and nothing but the 
truth,” you then swore that you led Hennecke to believe that you were 
representing him at the trial. Was that the truth or was it a lie? 

Was it the truth? Can you answer that? Was it the truth? 

Mr. Perv. In a wider sense, under the circumstances then, it was the 
truth; but you are going now into hair splitting, and the way you are 
asking it, it is not the truth, because when this general who presided 
at the trial asked me, he was to believe -— 

Senator McCarruy. What general asked you that? 

Mr. Peru. I don’t remember. He was part of the court. 

Senator McCarruy. If it was someone else, would it make a differ- 
ence ? 

Mr. Pert. When the gentleman, a member of the court, whoever it 
was, asked me 

Senator McCarruy. Say it was the defense attorney that wanted 
to know. 

Mr. Pert. If he asked me—What is your question ? 

Senator McCarrny. “So that you led Hennecke to believe that you 
were representing him at the trial?” —__ 

Mr. Peru. Yes? 

Senator McCartry. “Answer. Yes, sir.” 

My quien is: Was that answer the truth? 

Mr, Pern. Yes, sir; it was the truth, but-—— 

Senator McCartuy. Is it the truth today? 

Mr. Pert, In the way it was understood at that time, it was; and 
it still is the truth, but not in every way. Not in the way you ask it, 
because he definitely was under the impression that I am taking care 
of him and very well, care of his case; that I’m his friend, which I 
was not, and, sir, I want to say, in this case, I do not know who 
said it, but someone said that the truth has many phases and each 
single one of them is a lie; and this one, taken out of the content, might 
sound as a lie, but if it is connected with the subsequent statement 
that I said, “I am not your defense attorney; you are not entitled to a 
defense attorney,” then, your line of questioning becomes superfluous. 

Senator McCarruy. Will the reporter mark that particular portion 
ofthe testimony. I want to get it later, and see if I can understand it. 

You say that the truth at times may become a lie, or something 
to that effect ? 

Mr. Peru. The truth has many phases. 

Senator McCarty. You say you are telling the truth today? 

Mr. Peru. Certainly, sir. 

Senator McCartuy. What is your occupation ? 

Mr. Peru. Personnel consultant. 

Senator McCarrmy. Personnel consultant? 

Mr. Peru. Yes, sir. 

Senator McCarruy. Is that what you are known as—personnel con- 
sultant? 4 

Mr. Peru. Industrial psychologist. 

Senator McCarruy. What does your letterliead contain? 

Mr. Pert. Psychological consultant. j 
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Senator McCarruy. You have no objection to our knowing what 
you hold yourself out as, in your letterheads, or on your office door? 
It says, “Psychological consultant?” 

Mr. Peru. Certainly. 

Senator McCarruy. Is that the same as personnel consultant? 

Mr. Peru. Yes; it is the same, because I use psychological methods 
to find out the aptitude of certain applicants for certain positions. 

Senator McCarrny. And you think you are pretty good at that? 

Mr. Pert. I hope I am. 

Senator McCartuy. You thnk you understand considerably about 
human behavior ? 

Mr. Peru. Sir. 

Senator McCarruy. You think you understand considerably about 
human behavior ? 

Mr. Peru. I think so. 

Senator McCarruy. And you think you can tell when a man is tell- 
ing the truth or when he is telling a lie? 

‘Mr. Pert. No, sir. As far as that goes, you should use a lie detector 
for that. 

Senator McCarruy. You had a pretty good lie detection system 
yourself-in those trials, didn’t you? 

Mr. Pert. What? 

Senator McCarruy. I say, you had a pretty good lie-detection sys- 
tem, didn’t you? 

Mr. Perv. I will answer the question. I do not think it was a very 
good system. 

Senator McCarrry. You do not think it was so good? 

Mr. Peru. No, sir. 

~ Senator McCarrry. If you were doing it over again, you do not 
think it would be proper to use a mock trial? If you were doing it 
over again, would you use mock trials? 

Mr. Peru. I would certainly not, but not because I think they are 
illegal but because they give you so much pretense and so much noise. 

Senator Batpwin. What was that? - 

Mr. Pert. So much noise. 

Senator McCarruy. You do not like noise? 

Mr. Peru. Not the noise raised; raised about this case where 700 
Americans were murdered, and it is a question of 1 or 2 of the Germans 
getting slapped. 

Senator McCarruy. Getting—what? 

Mr. Peru. Getting slapped, or not. 

Senator McCarruy. Now, Thon was the prosecution of this case 
you are speaking of—of Hennecke? Thon was the prosecution at- 
torney in the Hennecke case? Call it what you may, he was the man 
trying to prove he was guilty before this mock trial ? 

Mr. Peru. I do not know whether it was; probably it was so. 

Senator McCarruy. There was one man in the mock courtroom who 
eet the position that his job was to prove the man was guilty; 3 is that 
right? 

Mr. Peru. More or less; yes, sir. 

Senator McCarruy. O. K., and when the defendant—of course, the 
defendant, was there? | 

Mr. Peru. Yes. 
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Senator McCarruy. So that when you said to him, “Now, I am 
taking care of you; I am taking care of your case ”__when you said, 
“Tam 1 taking care of your case,” you meant to convey to him that you 
were looking after his interests; am I right? 

Mr. Peru. I was looking after the fact that no injustice was done. 
I meant it differently, and I didn’t say that I was taking care of his 
‘interests. 

Senator McCarruy. You said “taking care ee your case?” 

Mr. Pert. Yes. 

Senator McCarruy. And at that time, Anois or whoever was the 
pronven, was taking care of the case for the prosecution; am I 
right ? 

Mr. Peru. I believe, if I were to be given time, just a minute, to 
explain, you would understand it better, and the committee would 
understand it better—the word “procedure” and the reason for it. 

Senator McCarruy. Answer this, if you can. Actually, you and 
Mr. Thon, the prosecution attorney, had the same identical interest, 
and that was to get a confession. hight? 

Mr. Peru. Right, sir. 

Senator McCarriy. And now, you led this man to believe, however, 
that you were taking a different position from Thon; right? 

Mr, Peru. Right. 

Senator McCarruy. In other words, Thon was trying to convict him, 
‘and you were trying to prove he was innocent? 

Mr. Peru. Not exactly, Thon was hostile, and I was not ‘exactly 
friendly, but because the question of whether he was guilty or not 
could not come out during this interrogation proceeding. There was 
no talk that this was a court which would pass any sentence. 

Senator McCarruy. Let’s stop right there. 

You said he was led to believe that Thon was hostile and you were 
friendly. 

Mr. Peru. Right. 

Fi McCarruy. And you perhaps tried to lead him to believe 
that 

Mr. Peru. Right. 

Senator MGCauneey, You were both hostile as far as the witness was 
concerned ? 

_ Mr. Prru. I don’t think any one was hostile; we tried to find out the 
truth. 

Senator McCartiy. Thon was more hostile than you? 

Mr. Peru. Yes. 

Senator McCarruy. Yi don’t claim, and I am not telling you what 
is right or wrong, I am trying to get the facts—you don’t claim at this 
time that the accused actually knew what was happening? 

Mr. Peru. Certainly not. 

Senator McCarruy. You know he Was sieenived as to the situation 
in that room? 

Mr. Peru. Yes. 

Senator McCarruy. And he was deceived into pelivyine that you 
were representing him? 

Mr. Pert. We had a long ‘diseucaion about: this question. I do not 
want to leave your line of questioning DOW, sir, and go into that 
een 
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Senator McCarruy. The accused was led to believe that you were 
representing him ? 

Mr. Peru. Or behaved in such a way that doubt arose in his mind 
as to whether I was his defense attorney, and when he made plain 
those doubts he was straightened out that I was not his defense 
attorney. 

Senator McCartuy. Let me read something to you from this Hen- 
- necke affidavit. 

Senator Batpwin. What affidavit is that? 

Senator McCartuy. This is Hennecke’s affidavit. 

Senator Barpwin. What affidavit? 

Is this the affidavit attached to the petition filed with the Supreme 
Court ? 

Senator McCartuy. I don’t know, Mr. Chairman; it is the affidavit 
of Hennecke. [Reading:] 

On March 2, 1946, a small lieutenant came into my cell and introduced him- 
self as being William R. Perl and said that he was defense counsel in a summary 
‘ trial which would soon take place against me. He talked of trials, witnesses, 

statements; and my hopes made a good impression on me. . 

Did you talk to him before the trial ? 

Mr. Peru. I do not recall it, sir. 

Senator McCartuy. You don’t? 

Mr. Pert. It is possible. 

acer McCarruy. In some of the cases did you talk to him before 
the trial ? 

Mr. Peru, As I said before, I did not introduce myself to him. He 
had been Mr. Ellowitz’s man before. Mr. Ellowitz had interrogated 
him several times before and I had seen him in Mr. Ellowitz’s inter- 
rogation room several times, but this part of the statement is incor- 
rect, that I introduced myself to him. 

But I might have gone to see him before the trial. 

Senator McCartuy. You had not interrogated him before? 

Mr. Peru, I do not recall. 

Senator McCarruy. You don’t recall ever having interrogated him 
before the mock trial ? 

Mr. Peru. I recall I interrogated him in the very early stages of 
the case, and then he was reassigned ; he was assigned to Mr. Ellowitz, 
and I, before that, interrogated him shortly. 

Senator McCarry. Did you go to see him before the mock trial 
and tell him that he was to be tried at the mock trial? 

Mr. Pur. I do not remember a single case. 

Senator McCarruy (reading) : 

On March 8, 1946, I was called for, and when I lifted my hood I found myself 
before a court. 

That is correct; is it? © 

Mr. Peru. That I do not know. 

Senator McCartuy. You do not know? 

Mr. Pert, That is right. 

Senator McCarruy. How about the facts? You were there, and 
you said you were taking care of the case. 

Mr. Peru, That is right. 

Senator McCarruy (reading) : 


I was convinced it was a regular court. In spite of all my previous experience, 
I could not conceive of anything so base being done. Mr. Thon was the nrosecnitor. 
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Colonel Ellis was disguised as a colonel. The two interpreters were disguised 
as a major and a captain, respectively. * * * A flood of accusations were 
thrown at me. 

Ts that true, a flood of accusations were thrown at him? 

Mr. Peru. False? 

Senator McCarrny. Not false, “flood.” 

Mr. Perv. Yes. : 

Senator McCarruy. And there were some men dressed in Army 
uniforms behind the table? 

Mr. Perv. Right. 
Senator McCarruy: And on the table was a crucifix and two candles, 
one on either side? : 

Mr. Peru. That is right. 

Senator MoCartuy. And there was a black cloth over the table? 
Mr. Pert. Probably. I don’t remember whether there was a black 
cloth over that particular table, but there were those heavy tables 
and we had only black cloth to cover them, so probably it was a black 
cloth. 

Senator McCarrry. And there were those two candles and some- 
body was sitting behind the table? 

Mr, Peru. Right. 

Senator McCartuy. Impersonating judges? 

Mr. Peru. I wouldn’t say—not exactly impersonating judges, but 
impersonating interrogators. 

enator McCartuy. Do you feel that the defendant, the accused, 
thought that the men sitting behind the table were judges? 

Mr. Peru. He probably thought S03 yes. 

Senator McCarruy. Now, let me go on with this: 

Witness after witness appeared. Through all this J could only say that it was 
not true, and that I knew nothing about it. Lieutenant Perl defended me skill- 
fully, and the ruse went over completely with me. The trial adjourned—— 

So far, you were going through the motions of defending him and 
representing him ? 

Mr. Peru. No, sir. 

Senator McCarruy. You were not? 

Mr. Peru. As to defending him, no, sir. If you are finished with 
it, I would like to give an explanation which I hope would make it 
better for you as well as for the committee. 

Senator McCarty. I know you do. I just want to ask you a 
question. 

At that time were you acting as his friend ? 

Mr. Pert. As his friend, definitely. 

Senator McCarry. And someone would shout an accusation 
against him, and you would try to help him out? 

. Mr. Pert. I said “Don’t shout at him. He is a good man,” and not 
anything really leading. 
' Senator McCarruy (reading) : 

Lieutenant Perl defended me skillfully, and the ruse went over with me, and 
trial was adjourned and I was told that my execution would take place within 
48 hours, and I walked off into the death cell. Lieutenant Perl again asked me 
to confess in the presence of a Lieutenant Rupf, and gave his word of honor, 
as an officer, that he was my defense counsel and that I should trust him fully. 


My point of view was this—that I would rather hang than give any false con- 
fession once more. ae 
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ou went down and asked him to give you a confession, didn’t 
you? 

- Mr. Peru. It is absolutely untrue. It is a lie. I never told him 
that I am his defense counsel. I would have found it beyond my 
dignity to give to one of those men my word of honor as an American 
officer, and I would not have impressed him with it because I was just 
too high above him to give him my word of honor at this time. And, 
in addition, I would like to say that in his statement-—— 

Senator McCarruy. You say “too high above him.” 

Was that because he was accused of a crime? 

Mr. Pert. No; but I was the interrogator, and I never heard of 
an interrogator giving his word of honor to any suspect of a war 
crime. 

Senator McCarrry. You are aware, however, of the fact, are you 
not, that in American courts the district attorney does not normally 
feel high above the man who is accused of a crime, and that the Amer-: 
ican concept of justice is that no man is considered guilty until he has 
been proven so? 

Mr, Peru. Yes. 

Senator McCarruy. So, when you say you felt so high above him, 
was that because of his nationality, because he was accused in a case, 
or why did you feel so high above him ? 

Mr. Perv. First of all, I felt high above him, because of the fact— 
I should not have given him my word of honor; I do not know of a 
single case where a district attorney or an investigator goes to a 
defendant and gives him a word of honor. Giving a word of honor 
is something that is done between friends, and not between some two 
persons, one of whom is a district attorney or an interrogator, and 
the other is a suspected war criminal. 

Senator McCarray. Do you think it placed any different light 
upon it, if you simply tell a man, “This is a fact,” or if you add to it, 
“I give you my word of honor this is a fact”? 

In other words, does that make the statement any greater or any 
less, by adding “I give you my word of honor” ? 

Mr. Peru. I believe, sir, that we have to judge this case on the atti- 
tude of the Germans, too. The Germans refer to “honor” something 
almost like an oath. 

Senator McCarruy. You took this man’s confession ? 

Mr. Peru. Yes, sir. 

Senator McCarty. You did? 

Mr. Perv. Yes, sir. 

Senator McCarruy. After the mock trial. 

Mr. Peru. No, sir. 

Senator McCarty. Was it before? 

Mr. Pert. There was no mock trial. There was a fast procedure. 

Senator McCarruy. We will call it the schnell procedure. 

Was it after the schnell procedure, what the Army board called the 
mock trial? 

Mr. Peru. Yes, sir. 

Senator McCarrny. It was after the schnell procedure? 

Mr. Peru. Yes, sir. 

Senator McCarruy. You got the confession, and he signed it? 

Mr. Peru. Yes. 
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Senator McCartuy. And this was after you had, according to your 
testimony, led him to believe-—— 

You got this confession after you had led Henneke to believe that you 
were representing him at the trial? After that, you went in his cell 
and you came out with a signed confession ? 

Mr. Puru. No, sir. I want to tell you, because you took one sentence 
out of a whole content. It was after I told him “I am not your de- 
fense attorney, and you have no right to a defense attorney. No de- 
fense attorney is assigned to you.” And, you take that one sentence 
out of the whole statement and make it into a big thing. 

Senator McCarty. So, there is no question about your statement 
there 
Mr. Peru. There is no doubt at this time he knew I am not his 

defense attorney, by my express words. 

Senator McCartuy. Here, you were not his defense attorney but 
you were representing him ? 

Mr. Peru. No, sir. 

Senator McCartuy. He did not know you were representing him? 

Mr. Peru. No, sir. At this time, during the course of the interro- 
gation, it came out quite clearly that I am not so friendly to him any 
more because I am out to get the hard facts. 

Senator McCarruy. Now, I want to ask you this question: 

Didn’t you—— 

Mr. Perv. After the trial Hennecke told me “Are you my defense 
counsel?” I will tell you the truth. I told him “I am not your 
defense counsel, as there is no defense counsel in these fast pro- 
cedures. However, as you see, I am taking care of your case.” 

Senator McCartuy. You led Hennecke to believe—— 

Mr. Peru. This was after. 

Senator McCarruy. After? 

Mr. Peru. Yes, sir. 

Senator McCarruy. And you led Hennecke to believe that you 
were taking care of his case, and you say you did get a confession? 

Mr. Peru. Yes, sir; but not after I had led him to believe I was 
representing him. It was after I had told him that I am not his 
defense attorney. 

Senator McCarruy. Then, do I understand that at some time 
during the procedure, you said you represented him, but at a later 
time, before you got him to sign a confession, you said “Now, I am _ 
no longer representing you?” 5 

Mr. Pert. During the whole time of the investigation, following 
the procedure, he knew exactly that I am not his defendant, because 
I had told him exactly that I am not his defendant’s attorney. 

Senator McCartuy. How many hours after the mock trial did you 
get the confession ? 
eo Pert. I do not recall, sir; but maybe it is in there. I don’t 

ow. 

Senator McCarruy. Do you know whether it was the same night? 

Mr. Perx. I am almost certain that it took several days, because I 
was quite busy at this time. 

Senator McCarruy. Do you have the date of the confession, Mr. 
Chambers? 

Mr. Cuampers. I will see. 
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’ Mr. Pert. And he was not the key man. 

Senator McCarty. Do you have the confession there? [Read- 
ing :] 

I returned to my cell, wrote a letter to my parents, and waited for my death, 
which did not come. Instead of that,'by reason of newly acquired proof, as 
Lieutenant Perl said, a new trial took place. - 

Did you go in and tell him that you were getting him a new trial? 

Mr. Peru. Certainly not. I never spoke of a trial. 

Senator McCarruy. A new fast procedure? 

Mr, Pern. I don’t think so. I do not think so. 

Senator McCartuy. But you don’t know whether you did go and 
say “We are getting you a new fast procedure,” or not? 

r. Peru. No. 

Senator McCarruy. Well, a new trial took place with the same 
‘results on March 12, 19462 [Reading:] 

On March 18, 1946, my willpower had been broken down. I wrote down a 

new confession. Mr. Perl dictated it. 

Is that right? Did you dictate a confession? 

Mr. Pert. No, sir. 

Senator McCarruy. Did you dictate a statement for him? 

Mr. Pert. No. I will have to see the confession. 

P Senator McCarruy. Did you dictate any introductions to any con- 
ession ? 

Mr. Peru. Not in the sense of dictating as you seem to believe it. 

Senator McCarruy. Did you tell him to write down thus and so? 

Mr. Peru. No, sir. 

_ Senator McCarruy. Did you, in any case, tell a man what to write 
down as an introduction to his statement? . 

Mr. Peru. I can answer this only with several sentences. 

Senator McCartny. Take as many as you want. 

Mr. Pert. The interrogation proceedings normally, with the ex- 
ception of Christ, which was a short statement, were handled in the 
following manner : 

J interrogated the man and while interrogating, I made either short 
notes to myself, or did not make any notes so as to not make it too 
important to the prisoner, what he is saying, so as I write it down he 
a be cautious not to say certain things which might be damaging 
to him. 

When I was through with the interrogation, with what I con- 
sidered we could do on this day, then I told him “Let’s recapitulate. 
We said this and this,” and he would confirm it and then I wrote it 
down in a few short sentences and in the beginning, there were two 
various phases of the procedure: 

In the beginning, I had paper and pen and ink usually ready, and 
I told him “Now, that is what was said—right?” And I took down, 
repeated the content of his statement. If he said “Yes,” all right; 
but if he said “I didn’t say it exactly like that,” then I made addi- 
tions to the notes and then I told him “I-am going to dictate,” and in 
this connection, your word “dictate” is correct—I would say “I am 
going to dictate the content of your statement, but I want to tell you 
it is not my statement, it is your statement.” These were exactly my 
words, I repeated them too many times, so that.I know them: “It is 
not my statement, but it is your statement. If there is something 
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wrong in it, tell me, and we will change it.” And then, he would say 
yes, perhaps. 

Then, after dictating, in the sense I said it now, the content of his 
interrogation, it was put down. 

I have some of the original writings here with me, if you would like 
to see them, and the corrections there. 

If they were not exactly right, I would say “All right, put it down 
the way you want it.” : 

Then, when I was all through, I would say, “Now, where did this 
happen, and where did that happen?”. And I would leave it with him 
because I couldn’t help him there with the sketches, and I would leave 
ae cell and come back sometime the next day, perhaps, and we would 

nish it. 

Quite often, if the prisoner were intelligent enough to be able to do 
it, I told him “This is the content. You write it down yourself,” 

I have here some of the first drafts of the prisoners in their first 
confessions. 

Senator McCarruy. Can I ask you about those sketches? 

Mr. Peru. Should I not finish the explanation first ? 

Senator McCarruy. Let me ask you about the sketches. 

Most of the men from whom you took confessions did draw a sketch 2 

Mr, Prru. Yes. 

Senator McCartiry. And those, of course, we will say were Mr. A 
and Mr. B, they both wrote confessions and they were both in solitary 
confinement ? 

Mr. Peru. Yes. 

Senator McCartry. Or, in close confinement, call it what you may. 

However, they didn’t have a chance to get together and compare 
notes on how to draft a sketch, is that right? 

Mr. Peru. Certainly not. 

Senator McCarriuy. Have you examined the sketches of the var- 
ious defendants? Have you examined them to compare them? 

Mr. Pert. Certainly. 

Senator McCarruy. Have you noticed that they practically all give 
the same distance in meters to certain objects, a bush, we will say, and 
even half-meters, to a bush that may be alongside the road ? 

Mr. Pert. I do not know whether they are identical, but certainly 
in many cases they were almost identical, which was corroborative 
evidence of the facts. 

Senator McCarruy. Now, did you notice that some of the sketches 
of the men who passed a place in the heat of combat, were identical 
sketches as to the height of a bush, for instance, and so many meters 
high, and the distance was identical as to the number of meters the bush 
was from the road, and other details like that? You know that, don’t. 

ou ? 
: Mr. Peru. Yes. 

Senator McCarry. Let me ask -you this: you know the sketches 
and saw that they were the same. Didn’t you tell them how many 
meters it was from the road, say, to the bush we are talking about; 
and how high the bush was, and say “Put that in your sketch?” 

Mr. Pert. Sir, I believe that you, as well as the American public, is 
under a misconception about “under the heat of combat.” 

I mentioned three cases before, and in each one there was no com- 
bat. These people came to me after their capture, and I do not know 


680 MALMEDY MASSACRE INVESTIGATION 


‘of one case where I took which described something seen in the heat 
of combat. 

Senator McCarruy. I am under no misconception as to the mean- 
ing of what “in the heat of combat” is: You may be. I don’t know 
whether you saw any combat or not. I don’t know; but don’t tell 
me I don’t know what the heat of combat is. 

Mr. Pert. No. I do not doubt that you know what combat is, 
but I believe that you believe the crimes were committed in the heat . 
of combat, which they were not. 

Senator McCarruy. You tell me this: Whether or not, when you 
had three or four sketches, where they placed a bush a certain num- 
ber of meters from the road, and these sketches were made by men 
who were in solitary, and could not compare notes, do you deny 
now that you told those men exactly how many meters they were 
to place that bush from some other object there on their sketch? 

Mr. Peru. I definitely deny it. Certainly, sir. If I had done 
that, if I had had to instruct them or tell them in so many details 
how to draw a sketch, the investigation would have taken several 

ears. ; 

z When I was through with a case, when I had a confession, if it 
was half-way intelligent, I gave him a paper and said, “Write; make 
it in your own words,” and I have here many statements which were 
written in the cells. ‘Then I would go to the next man. 

Senator McCarruy. Let me ask you this: Did you—— 

Mr. Pert. We had 73 defendants and the investigation allotted us 
only 4 months. 

Senator McCarruy. Let me ask you something else, which hap- 
pened during the trial: 

Is it not correct that during the trial, the guard caught you going 
into cells and stealing the private papers of the defendants, and that 
the guard caught you in a room going over those papers, and that he 
immediately made you return those papers to the prosecution, so the 
men could get them back? 

Mr. Peru. No, sir; you are not correct, and I am glad the question 
came up. : 

Senator McCartuy. Did you at any time during the trial sneak 
into any cell of any of the defendants, while the defendants were in 
court, and take any of their papers out of their cells? 

Mr. Pert. No, sir. I never did sneak in any cells. 

Senator McCartuy. Did’ you ever walk in—walk in or crawl in 
or—in other words, did you get into cell—— 

Mr. Peru. I would like to explain, sir 

Senator McCartuy. Tell me, sir; you can explain it. Tell me 
whether you went into any of the cells. 

Mr. Perr. Yes, sir. 

Senator McCarry. Let me ask you: While they were in.court, 

’ after defense counsel had been appointed, and then did you take papers 
out-of their cells? Yes or no. 

Mr. Pert. Yes or no? 

Senator McCartuy. Did the guards find you in a room subse-~ 
quently, going through those papers? Answer yes or no. 


Mr. Peru. No, sir. 
Senator McCarruyr. Did someone make you give those papers back 
to defense counsel ? 
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Mr. Pert. Yes—yes. 

Senator McCartuy. They did? 

Mr. Peru. Yes, but now I want to amplify that because it would 
be definitely unfair if I answered that without telling the whole story. 

Senator McCarruy. I think. 

Senator Banpwin. I think the witness should have an opportunity 
to complete his answer. 

I am going to ask the question and I will ask Lieutenant Perl to go 
ahead and explain the entire matter. We want all sides of this now. 
You have been vigorously cross-examined here for over an hour, and 
J think if you want to answer that question, you are entitled to answer 
it. 

Mr. Peru. First of all 

Senator McCarrny. Will you be quiet for a minute, so there is no 
question about this? 
~ During the cross-examination, I am going to ask you to do the same 
thing I have asked you to do for the last 5 minutes; that is, to answer 
my questions. And then, if you have any subsequent explanations, 
that you want to add, I am sure that you will be allowed to talk and 
explain, even if it takes a week. 

But while I am talking— 

Senator Barpwin. May I say to the Senator. 

Senator McCarruy. May I finish my statement? 

Senator Barpwrn. Go ahead and finish your statement. 

Senator McCarruy. While I am cross-examining, I am going to in- 
sist that where a question is perfectly clear, where you can answer it 
“ves” or “no,” that you so answer; and then I think in fairness to the 
witness that he should be allowed to explain all he wants to. But it is 
impossible to intelligently cross-examine a witness, who is a master 
of psychology—as this man claims he is—a master of evasion, unless 
I do tie him down and make him answer certain questions. And I 
certainly want to give him a chance to explain anything he cares to. 

Senator Batpwin. May I say this: With this witness not finished 
with his direct statement—when the chairman permitted you to start 
the cross-examination—now certainly the witness ought to have the 
same privilege of explaining it, as you have had of cross-examining 
him. I don’t understand that we are prosecuting anybody here. What 
we are trying to do is trying to find out—the chairman is interested 
in determining whether or not there were ruses and deceptions that 
were improperly used, and is as interested as anybody else is. 

Now, I think, on an investigation of this kind, that a witness is 
entitled to answer the questions. He isn’t compelled to only give such 
an answer as his interrogator may hope to draw from him; but I 
think he is entitled to answer the question, and I think if the witness 
wants to make an explanation at this point here, I think for the bene- 
fit of the record, and for the rest of the committee, that he ought to be 
permitted to make a record. 

Senator McCarruy. Mr. Chairman, I think as you said that the 
witness should be permitted to get all the time he wants, even if it 
takes a week. I think he should be given a chance to explain state- 
ments he made at Dachau under oath, if they are in conflict with 
the ones he makes today; but I think the Chair will agree with me 
that when you have a witness as evasive as this man is, that then it 
is not being unfair to him for me to pin him down and say, “Mr. Perl, 
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here is a simple question. I want a ‘Yes’ or ‘No’ answer,” and then 
if he wants to explain why he did those certain things, he certainly 
should have a chance to do it. I think he should have a chance to 
make an explanation, and when he gets through with his explanation, 
I think the Chair will have some giestions to ask with regard to the 
explanations. 

Mr. Peru. I should like to say something else. You see, this case 
gets much publicity. I understand there will be no hearing this after- 
noon, and if I do not state now, in detail, that I never stole any papers,. 
but just acted in fulfilling my duties, what my assignments were— 
entering the cell as it was my duty to in the presence of—well, if I 
do not state it and explain why I did it, then it will look in tomorrow’s 
paper as if I had stolen something from the defendants. The more 
so if you spoke of sneaking into the cell, which I did not, because 
I was called into the cells by competent persons 

Senator Banpwin. Lieutenant Perl, you have been asked here 
whether or not you entered any cells, in any way, to obtain any papers 
which were the private papers of witnesses. 

Now, the chairman would like to know the answer to that question. 
Or whatever you want to say about it. . 

Mr. Peru. Yes, sir. I never entered any cell of defendants during 
the trial, after they were trial prisoners, in order to obtain any kind 
of papers. 

Senator Batpwin. Did you enter the cells at all? 

Mr. Per. I entered the cell with another person, for another pur- 

ose-——~ 
Senator Batpwin. What did you enter the cell for? 

Mr. Peru. Well, I was one of the few officers who were in the court- 
room, still at the desk. A guard came in and told me that two of 
the prisoners had tried to escape, and had made a kind of channel 
in the cell, and I should come over immediately, which was about 50 
steps away. 

Senator Barpwin. At Schwabisch Hall? 

Mr. Pert. No; at Dachau. There was a certain reason why he 
came tome. About 8 or 4 weeks prior to this, before the trial started, 
at Dachau, two prisoners, Klingerherfer and Guehrer, tried to escape. 
They had succeeded in sawing through the iron part of a window, 
and I had investigated this, had been assigned to investigate this; so: 
I believe that obviously this man, believing that I had something to 
do with it, called me and said come immediately, that two more pri- 
soners had tried to escape. 

So, I went with him to the cell. There was no prisoner in the cell 
at the time. I went to find out what they had done, whether they 
had made the channel and so on. 

The prisoners were all in their dock in the courtroom. There I 
saw that there was a connection between the two cells, one to the 
other, but I was not so certain whether it was made purposely, or 
whether it had existed previously; but it looked to me like an at- 
EeEetee break-through where the two before had succeeded in gettine 
out. 

Then this guard, as far as I recall—he handed me a few papers 
which were lying there. 

Senator Batpwin. Do you remember the name of the guard? 

Mr. Peru. No, sir. ; 
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Senator Batpwin. Go ahead. 

Mr. Peru. I am not certain whether he handed me the papers. I 
might have taken them myself. I want to tell the full truth. IL 
believe he handed them tome. They were lying there, and no one else 
was in the room except the guard and I, or maybe a second guard, and I 
believe there was a gentleman with us, and I looked at those papers, 
because I thought that they might give me some clue as to who had 
been trying to get out. 

In the case before, they had received some information from outside, 
from somewhere, some files to get through the windows, and I took this 
paper and brought it in to Colonel Ellis, and just when I was with 
Colonel Ellis, showing him the papers, I explained to him what had 
occurred, and then I think I even started reading them, some members 
of the administrative unit came in and told him that the defense com- 
plained about the fact that I had taken some papers which referred to 
the defense tactics from the prisoners.: Though I handed the papers 
immediately over, I believe Colonel Ellis was there and told me to hand 
them over, or whether I did it on my own, I do not recall, to the man 
who was there, to the defense representative I believe it was, who was 
there. 

Senator McCarruy. Lieutenant Perl 

Mr. Peru. I didn’t sneak in to steal; I never did steal anything. 

Senator McCarruy. You know that one of the defense attorneys 
saw you through the window, going into the cell block; that he notified 
ae ; and then a guard did make you give the papers back; is that 
right? 

r. Pert. No guard would make me give the papers back. I believe 
it was Colonel Corwin who came into Colonel Ellis’ room and asked me 
to return the papers back, but it was an officer. You see, the position 
of the defense was very weak. They did not dare to let the man take 
the stand, so they make a big fuss about this happening, that I have 
taken the papers. 

Fenator McCarray. Did you climb a fence in order to get into the 
cell ? 

Mr. Pert. No, sir. There was no sense in it, and I am not very good 
at fence climbing, anyhow. They could have shot me if I had. 

Senator Batpwin. Did you—Colonel Chambers, did you have a 
question ? 

Colonel Cuameers. You brought Colonel Ellis in here, and if Colo- 
nel Ellis is here, I would like to ask him about this. 
~ Senator McCartuy. I would like to clear up this question that one 
of the witnesses saw him-—lI believe it was Colonel Everett that saw 
him, said he had seen you climb over the fence in order to get into this. 
enclosure; is that incorrect? 

Mr. Pert. It is absolutely incorrect. 

Senator McCarruy. How many cells did you take papers from? 

Mr. Peru. It was this one cell. 

Sentaor McCartny. One cell ? 

Mr. Pert. The one cell which was open, because they had discovered’ 
oa that there had been a break-through, and there was a hole in the: 
wall, 

Senator McCartuy. You took the papers and Corwin used them? 
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Mr, Pert. I believe it was Colonel Corwin who, accompanied by a 
defense attorney, came in and said that Perl has just been in defense 
cells and took some papers. 

Senator McCarruy. Colonel Corwin’s position was what? 

Mr. Pert. Colonel Corwin’s position was, I believe, in charge of the 
whole administrative set-up. 

Senator McCarruy. And.he told you never to do it again? 

Mr. Pzru. I do not recall it, but he might have. I do not remember. 

Senator McCarruy. He said, “Give those papers back and don’t let 
me catch you doing that again.” Aren’t those the words he used? 

Mr. Peru. I don’t know. 

Senator McCarry. Will you tell us why you did not inform some 
of the defense counsel before you went into this defendant’s cell and 
took the papers? Why didn’t you go to the defense and say, “I am 
going into the cell and take some papers”? 

Mr. Peru. I didn’t know there were papers in the cell there. 

Senator Batpwin. Just so we can get the record straight here, be- 
cause this appears on page 1377 of the record, Mr. Flanagan asked this 
question : 

Do you recall an instance during the time of this case where Lieutenant Perl 
pete outs’ the cells of some of the defendants in this case and stole papers 

rom $ 


Senator McCarruy. Who entered—who is testifying? 

Senator Batpwin. Mr. Strong. [Reading:] 

I recall the following incident, which I did not see myself. I remember that 
one day, I think it was during the lunch recess, the colonel told myself, and, if I 
am not very much mistaken, Colonel Dwinell and other defense teams of the fol- 
lowing story. He had observed, while the trial was going on, Lieutenant Perl 
entering the bunker. I have to explain that from the benches on which defense 
counsel were sitting you could look through the windows into the rear yard which 
joined the bunker where the accused were kept during the night. And apparently 
he saw Lieutenant Perl entering the bunker which was a kind of unusual thing. 
And he told us afterward he saw Perl coming out with papers. 

Senator McCarruy. Mr. Chairman, Mr. Flanagan informs me that 
the witness testified the other day that Colonel Everett said he saw the 
witness climb over the fence, and Mr. Flanagan says he can’t find it at 
this time, so I would like to make it clear in the record—I would like 
to have the right to withdraw-that from the record after Mr. Flanagan 
has had a chance to go over the testimony. 

Senator Batpwin. I think one thing that always happens in any 
investigation, whether it is in court or otherwise, is that there is often- 
times incorporated in the questions facts that are or are not in the rec- 
ord in a different way, and in the various exchanges, or in the vigorous 
exuberance of the moment, sometimes things are said that are not 
altogether said perfectly honestly ; and the chairman understands that. 
But it is a little difficult to cross-examine the witness on the basis of 
an alleged fact that it later appears is not really in the record. 

Senator McCarruy. That was the reason and Mr. Flanagan has 
the right to go over the record, and I still say if it is in there I will 


find it. ; 

Senator Batpwin (reading) : 

Again quoting Colonel Everett. He called this to the attention of the officer 
of the security guard and either the officer or Everett or both went into one of 
the rooms of the prosecution where they found Lieutenant Perl looking at 
quite a lot of papers which he had collected from the cells of the accused who 
were in the prisoners’ dock. 
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And I think he was trying to translate them. And I think Colonel Everett 
made some complaint. I don’t know whether it was to the security officer or 
Colonel Coleman. I don’t think that happened again. 

Senator McCartuy. Was he forced to give the papers back? 


Mr. Strona. I presume so. 
Senator McCartuy. Was there anyone else in the room with Perl that you 


know of that was studying these papers at the time? 
Mr. Strona. I don’t know. 
Senator McCartuy. You know that Perl was there? 
Mr. Srrona. I know from Colonel Evertee’s story he found Perl in that room. 


I would not know. 
Senator McCarruy. Do I have this correctly in mind? 
Perl was caught after he had been in the cell.of different defendants that were 


in court being tried? 

Senator McCarruy. And took private papers into one of the prosecution rooms, 
and he was caught there examining those papers, by the security guard? 

Mr. Strone. That is correct. 

Mr. FLANAGAN. Would it have been possible that any of these papers he took 
were privileged communications between these defendants and their defense 


attorneys? 

Mr. Strong. That is quite possible, but J would not know. 

Senator Batpwin. May I ask one question there? It has an excellent bearing 
on this thing. At the time this thing is alleged to have taken place by Perl, 
did that happen up at Dachau? 

Mr. Srrona. Yes, sir. 

Senator Batpwrn. Did that happen after the trial had started? 


Mr. Strona. Yes, sir. 
Mr. Frawacan. Mr. Strong, you were present during the entire trial of this 


case, were you not? 

Then it goes on to another subject. But certainly Mr. Flanagan 
should have the opportunity of examining this transcript and see if 
Hees is any other reference to it, because we want to get all of the 

acts. 

Senator McCartuy. I don’t think it makes any difference. 

Am J correct in this? You did show those papers to Colonel Ellis 
and you were going over them at the time the security guard or the 
colonel] that you mentioned caught you; is that right? — 

Mr. Pert. I had not started reading them yet, as I remember, be- 
cause it was in German, pencil written very small. I was about—I 
had showed the papers to Colonel Ellis, but I hadn’t read them yet, 
I had them in my hand and wanted to show them. That is my recol- 
lection, now. When right at that time one of the defense lawyers, 
together with an administrative officer, entered—— 

Senator McCarruy. Did the colonel tell you it was improper to en- 
ter the defendants’ cells and take their papers? 

Mr. Peru. To my recollection at this time I did not know that I 
attached much of importance to them; but he didn’t have time for 
i because I just had told him what had happened and whether 
they—— 

Senator McCarrny. Mr. Strong testified, according to the testimony 
read by Senator Baldwin, that you had collected these papers from 
various cells. And I understand it is your testimony that you merely 
got a sizable bunch of papers from one-cell. Is that correct? 

Mr. Peru. Sir, what Mr. Strong testified is exactly the kind of testi- 
mony which you do not want-to have admitted in the German trials. 
It is hearsay. He did not know anything himself. 

' Senator McCarruy. I am asking you now, are you sure that all of 
those papers came from one cell ? 

Mr. Pert. I am sure. I entered only one cell. I had no reason 
to enter another cell—wait a moment, sir; no, no. I entered the 
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adjoining cell, too, because there was a tunnel between two cells, and 
‘went with the guard to the other room. I didn’t look at these cells. 
Just looked at this hole in the other cells. 

Senator McCarruy. Will you kindly answer my question now? 
Did you take papers from more than one cell? 

Mr. Pern. No, sir. : 

Senator McCarruy. You are sure now, under oath, that you only 
took papers from one cell? - 

Mr. Pert. Iam sure; yes, sir. 

Senator McCarruy. You only took papers from one cell? 

Mr. Peru. Yes, sir. 

Senator Barpwin. Are you done with that? 

Senator McCartuy. Yes. 

Senator Barpwin. One reascn why the Chair hasn’t followed the 
strict rule of directing cross-examination here is because this has gone 
to such lengths that by the time you get around to cross-examination 
on a particular subject, you are way past it, and the matter is not and 
cannot be fresh in your mind. 

So, 1f you are through examining with reference to that situation—— 

Senator McCartuy. I wasn’t through with that. Ihave Hennecke’s. 
statement here, that I would like to examine the witness on. 

I might say I did not mean to interrupt the Chairman’s direct exami- 
nation, but with his permission I will finish the examination. 

You say that you did dictate parts of confessions at the time, using 
-your notes to refresh your recollection ? 

Mr. Peru. Right. 

Senator McCarruy. Now, Mr. Bailey testified here that those state- 
ene were dictated to him and he typed up the statements; is that 
right ? 

r. Pert. Dictated it to whom? 

Senator McCarruy. Dictated to Bailey. 

Mr. Peru. I do not know whether this statement was dictated to 
him, but some statements were dictated to him. 

Senator McCartiy. In other words, they were dictated, not while 
you were in the cell, but: while you were back in the court reporters’ 
room—you dictated the confession to the court reporter; is that it? 

Mr. Peru. There was more between. The statement was taken 
in German. Then it went to another part of the building, that was 
a part where Mr. Bailey worked, and there translated into English. 
Then, it was dictated to Mr. Bailey, I believe—I remember there were 
two or three cases in which I dictated direct my statements from 
German in the court reporters’ room to Mr. Bailey. 

It was before Colonel Ellis arrived, but then I gave it up; first, 
because my time was considered too important to use it for transla- 
tion; and, secondly, I couldn’t work with Mr. Bailey. Mr. Bailey 
could not understand me. 

Senator McCarruy. You say “I dictated my statement.” You 
mean you dictated 

Mr. Pert. I mean my statement. I had 10 statements in my file, 
and when I say my statement, I mean one of those 10 statements which 
I had in my file. ; 

Senator McCartuy. In other words, you dictated the defendant’s 
confession, and by your statements, you mean the defendant’s 
confession ? 
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Mr. Peru. By my statement, I mean one of those statements which 
T had in my file. 

Senator McCarruy. Let’s take confession No. A. You would dic- 
tate this confession which the defendant would later sign—— 

‘Mr. Pert. Which he had signed before 

Senator McCarruy. Let’s go back—strike that. 

Mr. Bailey’s testimony was that you would dictate and _redictate 
those confessions a number of times. Is that correct? The same 
confession? In other words, he would dictate a confession, he would 
type it out; you would read -it over, and they you would dictate a 
new confession; is that right ? 

Mr. Pert. It is not correct, sir; but there is something in it which 
may make Mr. Bailey believe this. 

Some of the statements were translated very poorly. We had in- 
terpreters there and a translator—I say that he believed he was an 
interrogator; he never interrogated. Mr. Steiner, and his transla- 
tions were rather poor. He speaks both languages absolutely fluently, 
but his vocabularly is not very rich; and I sometimes objected to 
translations which he had made. 

Then the thing didn’t come back from the prisoners for making 
corrections; it went back to the translator to make a better transla- 
tion of the German into English, and all this translation of the Ger- 
man contents were checked with the defense, and in every single case 
in open court the defense said no objection to the translation, and they 

‘were submitted that every one of them was correct. 

’ Senator Barpwin. Have you finished with Hennecke? 

Senator McCarrry. No; this is still on Hennecke. 

Am I correct on this, that when you dictated the confession of 
Hennecke, let us say—I know it may be difficult to tie it to one indi- 
vidual defendant; I may have to branch into some of the others, gen- 
erally—but when you dictated that confession to him, first-——- 

Senator Barpwin. Which confession ? 

Senator McCarruy. When you dictated Hennecke’s confession, you 
first dictated an introductory statement; is that correct ? 

Mr. Peru. Yes. 

Senator McCartuy. A statement that was the same in all cases, and 
said “Write down what I say’? 

Mr. Peru. I said what I told you before—this whole story: it is 
hearsay—I mean, “it is your statement, and if it is not what you want 
to say, object to it.” 

Senator McCarruy. But the introductory statement, that was the 
same in all cases? 

Mr. Peru. I don’t think so. 

Senator McCarruy. Well, tell us roughly what you meant by the 
introductory statement. 

Mr. Peru. I mean I believe, as far as I can remember, started most 
of the statements, “I am Hans Hennecke; I entered this unit on this 
day”—and I couldn’t dictate it because I did not—“and I have been 
in this unit. this date, during this campaign, and my position was 
this and this; I commanded this and this company.” 

“That is what I believe you mean by the introductory statement. 

Senator McCartny. That is what is referred to by the prisoners 
when they refer to the introductory statement, is it ? 

* Mr. Pern. I donot know. I do not know the charges. 
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Senator McCartuy. I am asking you, is there any other general 
statement, like “John Jones, being first duly sworn, on oath, deposes 
and saith,” something that you dictated in all cases ? 

Mr, Prru. No. eS 

Senator McCarry. In other words, you started out by giving the 
man’s name and unit, and so forth ? 

Mr. Peru. Yes; there was no strict rule, but I believe I started out 
in most cases by giving his name and rank. 
Senator McCartuy. Now, is it correct that you took your notes— 
the notes you had taken on some previous occasion—and then you 
went into the cell and said, “Now, you write down your confession,” 
or words to that effect. And you had the information in the way of 
notes, and then you dictated to him what he was to write; is that 

right ? 

Mr. Peru. I did not dictate—yes, I dictated, but not in the sense 
of giving my dictation. We agreed on a certain text of the content, 
yes; but, as you speak of Hennecke, sir, I want an exception in the 
case of Hennecke, who, by the way, was not a major case; he was 
one of the six or seven cases where this fast procedure was applied— 
another procedure was used, and the procedure I told you now which 
I told him it was his own statement and I dictated it in his presence 
and there were discussions about certain points sometimes—this pro- 
cedure was used in the beginning only. But Hennecke’s statement 
was taken later, later on I want to explain it because you are speaking 
about Hennecke, sir, and it may ease your way of questioning—later 
= we used another method. We found a German officer who 

nows—— 

Senator McCartuy. Will you stick to Hennecke? 

Mr. Perv. I want to tell you because this method was used in Hen- 
necke’s case. 

Senator McCartuy. What procedure was used in Hennecke’s case ? 

Mr. Peru. In Hennecke’s case I am almost certain that the following 
procedure was used, as in most other cases: 

A German officer who knew shorthand very well and was a member 
of this very same unit, but whom we had not been able to involve into 
the case—we couldn’t find out whether he had actually committed a 
crime or not—he was used for the following purpose 

Senator McCartny. What purpose? Who was he? 

Mr. Pert. Kramm; he was a battalion adjutant. 

Mr. Kramm—— ; 

Senator McCartrry. Let me ask you this—— 

Mr. Peru. I would like to finish this sentence. 

Senator McCarruy. We are talking about—— 

Senator Batywin. You raised this question yourself, and I think 
the witness ought to have an opportunity to answer. Then you can 
go into who Kramm is. 

Senator McCartuy. Mr. Chairman, Kramm is a man who is the 
prosecution’s principal witness. He testified in the cases at Dachau. 
Later, Mr. Rosenfeld, who is a law member of the court, in the Mal- 
medy cases, tried to use Kramm in the Skorzini case—— 

Senator Barpwin. That:all may be so, but 

Senator McCartry. I think we should show who Kramm is. 

Then Kramm refused to continue to lie any further, and said “I'll 
testify no further,” and “everything that I have said, in effect, in the 
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Malmedy cases, was untrue.” He made affidavits telling why he did 
that, what duress and force had been used upon him, so if Kramm 
was used, I think we should know about him. 

Senator Barpwin. Mr. Witness, finish your statement. That was 
on an entirely different subject, as the Chair understands it, and you 
can go into examination on Kramm, if you think it is necessary. 

Mr. Peru. Sir, I do not not know what Kramm stated afterward. 
He was not our friend. He was a member of the same unit and a very 
reliable officer in his unit. He had occupied a high position; but he 
knew shorthand and there we were; we had no one who could save the 
time that every interrogator lost, hours and hours being in with the 
prisoner while he wrote it out in longhand. They lost this time be- 
cause they were very slow in writing. So after we found this Kramm, 
then the procedure as in Hennecke’s case was followed. 

When the facts were established from this German officer who was 
called in, Kramm, and now in Kramm’s presence the prisoner was told 
the same thing, “this is your statement,” and so on and so forth. 

Then the facts were taken from the notes and from the conversation 
going on in Krammy’s presence, with the prisoner, and it was all taken 
down in shorthand, the statement, and dictated by me or by the other 
interrogator. 

Senator McCartuy. In shorthand ? 

Mr. Peru. By Kramm, in German; and after this I left the interro- 
gation cell. For hours, sometimes for 4 hours, sometimes for 5 hours, 
and when I came back, sometimes I came back too early, but usually the 
statement was all written out, because Kramm from the shorthand 
notes in German had dictated it to this German prisoner. 

Senator McCarruy. May I ask you—— 

: Mr. Pert. I want to answer in connection with what you said 
efore 

Senator McCarruy. Before you leave Kramm, just hold it there. 

Mr. Chairman, I want to identify Kramm. He was a man who 
went in and took the statement, and took it down in shorthand, and 
I want to properly identify him and see if I am correct. 

You said Kramm was no friend of yours. You understand that 
Kramm, at the trial, refused to get on the stand and testify. 

He told the defense that all he would give was hisname. He would 
refuse to testify to anything further, and you know this is the same 
Kramm whom the defense attorney tried to interrogate as to whether 
he was offered immunity, what he had been offered for this aid he 
was giving the prosecution; and the court would not let him answer. 
That is the same Kramm whom Mr. Rosenfeld, who was a prosecutor 
in the Skorzini case, whom Mr. Rosenfeld was going to use as a wit- 
ness, based upon these statements which he gave you, and the story 
which he testified to at Dachau, and at that time Kramm said, “I won’t 
continue this farce any further.” That “I was lying at Dachau and 
I won't lie any more,” and that thereupon Rosenfeld was unable—— 

Senator Batpwin. Where is that? - 

oe ap I am asking him if he knows it. It will be in the 
record. : 

Senator Batpwin. It is not in the record yet, and I don’t think the 
Senator should predicate his question on assertions of fact that don’t 
appear in the record. 
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Senator McCartuy. Mr. Chairman, I can’t control the way the Chair 
is putting on the case, and this witness here 

Senator Batpwrn. The Chair is not putting on a case. The Chair 
is giving you every latitude. and. you have spent most of the time this 
‘morning examining this witness and it seems to me that I asked the 
Senator a moment ago if he was going to finish with the Hennecke 
thing, because Colonel Chambers wants to put something in the record 
about Hennecke, and now we are off on another phase of the thing. 

Now, there has been—there has to be some order to thisthing. The 
Senator can cross-examine the witness to any length he wants to, but 
the Chair thinks he ought to base his questions purely on what is in 
the record or what he claims will be the evidence later, and proceed in 
that particular way. : 

Senator McCarruy. Mr. Chairman, if you want to call this witness 
back after the whole story has been told, I assume that can be done, 
and J will be glad to hold it up; but in view of the fact that we have 
these facts, and we know it is a matter of record in the Skorzini case 
and in the Malmedy cases, exactly what position Kramm took. We 
have got to examine on the defense statements which are here, and 
Iam going to ask this man who took Hennecke’s statement, and I might 
say the Chair has two or three times each day, depending on the facts, 
has allowed me to cross-examine. J gather that he thinks that is some 
unusual leniency on the part of the Chair. 

Senator Batowin. The Chair thinks nothing of the kind. 

Senator McCarruy. I was invited to come and—— 

Senator Batowin. You can ask any proper question you want to, 
and I make that clear time and time again. 

Senator McCarruy. Time after time there is reference that I am 
allowed to examine witnesses. Obviously, if I am not allowed to 
examine witnesses I would not be sitting in this hearing. 

Senator Batpwin. The purpose of the Chair is to keep order in 
the proceeding and to keep things together so that it will make an 
easier task for all of us as a committee to keep things together. That 
is why the Chair suggested awhile ago if you were through with 
ae there is a point that Colonel Chambers wanted to make 

ere. 

Senator McCarruy. I am not through with Hennecke, but I don’t 
mind waiting. 

Senator Batpwin. Would the Senator finish with Hennecke and 
then let us get into the record what Colonel Chambers suggests should 
be here, and then go on with Kramm. Of course if Kramm is im- 
portant, we will go into it. 

Senator McCarrny. Mr. Chairman, I don’t have any objection to 
stopping my cross-examination now and continuing it at a later time. 
I think in view of the fact that Kramm is the man who took Hennecke’s 
statement, according to—— 

Mr. Pert. T believe so. 

Senator McCarruy. You be quiet until I get through. 

In view of the fact that he stated that Kramm was no friend of 
theirs, which is obviously untrue, Kramm would not even talk to 
defense counsel during the trial, I don’t think we can get a clear 
picture of the Hennecke confession unless we find out what Kramm’s 
interest was and who he is. 
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As I say, I have no objection, Mr. Chairman, to stopping my cross- 
examination now, and continuing it this afternoon or tomorrow, but I 
will have to insist that I be allowed to do it in my own fashion, and I 
think that Kramm is important, in view of the fact that this witness 
says he did take Hennecke’s statement. 

Now, I assume that Mr. Chambers has something to put in. Good. 

Senator Barpwin. Did you have something you wanted to put in, 
Colonel? 

Mr, Cuampers. In connection with this, are you through with the 
Hennecke thing? 

Senator McCarruy. No. I will be glad to have you put in what- 
ever you have. I am sure the Chair understands that these con- 
fessions are all so interwoven and intermixed that I can’t just go down 
the line and question in regard to one particular confession, without 
branching out into discussing the other 30 confessions, in which 
there are affidavits of the defendants that were being coerced into 
signing confessions. : 

I can’t possibly take each one of the 30 alone. I don’t know enough 
yet, and I have to extract that from the witness. I am sure the Chair 
realizes that. 

Mr. Cuampers. Starting with page 1011 of the record in this case, 
we have been quoting from one or two items taken out of the context. 

The full picture of these Schnell procedures is here in rather ac- 
curate form, and very short, and I think it should go into the record 
at this time, and with the Chair’s permission I would like to read it. 

Senator Batpwin. Yery well 

Senator McCarry. Full picture by whom? Which witness? 

Mr. Cuamepers. We have been examining Lieutenant Perl on two 
points lifted out of this. I believe that this 

Senator McCarruy. Whose testimony‘is this? 

Colonel Cuamepgrrs. Lieutenant Perl’s, whose testimony you have 
been quoting in connection with the point of whether or not he had 
led Hennecke to believe that he was representing him at the trial. 
Now, Lieutenant Perl on the stand said. 
Senator McCartsy. I think it should go in. 

Mr. Caamerrs. I think we all agree that this should be complete. 

I might say that I mentioned it to Mr. Flanagan here the other day. 
Senator McCarruy. I agree with you, also. 

Mr. Campers. With the chairman’s permission, I will read it. 
Senator Batpwin. Go ahead. 

Mr. Cuampers (reading) : 

Question. Lieutenant Perl, how many times was Hennecke interrogated prior 
to March 13? 


I might say 
Senator McCartry. Would you just read it in? 
Mr. Cuampers (continues reading) : 


Answer. He had been interrogated before by Mr. EUowitz as to other incidents. 
As to the crossroads incident, I don’t know how often. 

Question. Prior to the 13th of March, how many times did you interrogate him? 

Answer. I believe four or five times. 

Question. On direct examination, you spoke of a ceremony used to obtain the 
statement. What form did that ceremony take? : 
: Answer, The same form which was used before. That is the ceremony of fast 
procedure. 
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Question. Is that the one which has been referred to as the Schnell procedure? 

Answer. Yes, sir. 

Question. Was the Schnell procedure a form of mock trial? 

Answer. Yes, sir. 

Question. Was there a table with a cross and a crucifix and candle? 

Answer. Yes, sir. 

Question. How many of these cer emonies was Hennecke required to submit to? 

Answer. I am almost certain there was only one. 

‘Question, At this ceremony were there people behind a table, posing as a 
court? 

Answer. There were three persons, three members of our unit sitting at a 
table without asking hardly anything, didn’t ask any questions at all. Then 
there was Mr. Thon on one side of the table, as he is sitting here, on the same 
side, and I was sitting on the other side, and he played the bad boy and I played 
the good. 

Question. How were the members of the court dressed? 

Answer. They wore American uniforms. 

Question. Were they wearing officers’ uniforms? 

Answer. Yes; they were wearing American officers’ uniforms, independent of 
their actual rank. 

Question. What part in the ceremony did Mr. Thon play? 

Auswer.— 


Senator McCarruy. What was that last—independent? 
Mr. Cuamerrs. Independent of their actual rank. 


Question. What part of the ceremony did Mr. Thon play? 

Answer. Whenever Hennecke said something he shouted, “That’s a lie; that’s 
not true; that’s a lie,” and insisted that Hennecke should get a minus while 
I insisted that he should get a plus. 

Question. Mr. Thon acted as a so-called prosecutor at the trial? 

Answer. I don’t think an actual prosecutor would act like that. 

Question. Did he act at all as a prosecutor, in this manner, in the place that 
he took in the courtroom? 

Answer. If the role is so-called at a mock trial, then Hennecke was induced 
to believe that Mr. Thon was that kind of prosecutor. 

Question. Did you pose as Hennecke’s defense counsel? 

Answer. After the trial, Hennecke told me, “As you were my defense counsel, 
I will tell you the truth.” At this occasion I told him, “I am not your defense 
counsel, as there is no defense counsel in this fast procedure. However, as you 
see, I am taking care of your case.” By this, I was speaking so because I took 
care of this case. 

Question. At the trial, did the supposed prosecutor bring in some witnesses 
to testify? 

Answer. Mr. Thon brought Eckman in, from whom we had got the lead infor- 
mation on the whole Stavelot incident, which was unknown until that trial. 

Question. During the procedure, didn’t you continue to object to some of the 
evidence that was being offered? 

Answer. I did not exactly object, put I called the witnesses liars. 

Question. So that you led Hennecke to believe that you were representing him 
at the trial? 

Answer. Yes, sir. 

Question. Did you advise Hennecke that he was to write a statement dictated 
by you so that you could properly defend him at the mock trial? 

Answer. No, sir. 

Question. Did you tell Hennecke that if he did not cooperate with you that 
the supposed court would continue in his absence and would pronounce judgment 
against him? 

Answer. I never asked him to cooperate. I just told him to tell the truth, 
and I never told him that the court would pass judgment in his absence. 

Question. Did you tell Hennecke that the court, referring to the mock trial, 
would sentence him to death? 

Answer. No. The minute the mock trial was over, the purpose was fulfilled, 
‘and I didn’t speak about the mock trial any more. 

Question. What were the purposes? 

Answer. There were two purposes. The main one was for me to gain his con- 
fidence so he would tell me the truth. The second purpose was to make him see 
that if he wants to speak the truth there is 4 chance to speak the truth, 
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Senator McCarruy. What page? 
Mr. Cuampers. That is 1014. 
Question. At that time was Hennecke a prisoner of war? 


Answer. I don’t know whether he was discharged then, already. 
Question. If he wasn’t discharged, then he would have been a prisoner of war; 


is that right? 

Prosecution. I object. 

Objection sustained. 

Colonel Dwinell. No further questions. 

Now, two other points: You asked me, Senator McCarthy, to find 
out, if I could, when the mock trial took place, this Schnell procedure, 
in relation to the confession. The confession was signed March 18. 
There is no record as to when the Schnell procedure took place on 
Hennecke. 

Senator McCartuy. I believe Ihave it here. I think it was—— 

Mr. Cuamerrs. That is from his affidavit, sir? 

Senator McCartity. Yes. 

Mr. Cuampers. There is nothing in the record that shows it. 

The other point was 

Senator McCarruy. Beg pardon; it says in this affidavit he was in- 
formed that there was a second trial on—let me give it to youif I may; 
T think it was on the 12th. 

Instead of that, by reason of newly acquired evidence by Lieutenant Perl, a new 
trial took place, with the same result, on March 12— 

That is the second mock trial. I think the first one, according to this 
affidavit, was on March 9, and on the 2d of March he said Lieutenant 
Perl came to his cell—on March 8 “T lifted the hood and found myself 
before a court”—in other words, his affidavit is that Perl first contacted 
him at the mock trial, but at the trial he had on the 18th he was noti- 
fied that there had been another trial on the 12th, in his absence. 

Mr. Cuampers. The record shows 

Senator McCarruy. And on the 18th he signed a confession. 

Mr. Campers. The record shows a confession was signed on the 
18th, and Mr. Perl has testified that the mock trial took place several 
days before this confession was signed. 

Senator Batpwin. The quorum call has sounded, and I think we had 

_ better go over there and answer that. 

Senator McCarruy. Are we meeting this afternoon? 

Senator Batpwin. We are not meeting this afternoon. 

Mr. Cuamprrs. At 2 o’clock tomorrow afternoon there will be an 
executive session. : 

Senator Batpwin. You had one other thing you wanted to put in? 

_Mr. Cuampers. Again, for the purpose of clearing the record, 
sir 

Senator Batpwin. If that is in connection with Kramm, let it go; 
so, again. I want to say to the Senator: You want nothing more put in 

’ on the Hennecke situation ? 

Mr. Cuampers. Not at this time. 

Senator Baurpwin. If you want to.go into that further, in connec- 
tion with Kramm, we can get some order on that. 

Senator McCarruy. I am not through with Hennecke. 

(Discussion was had off the record.) 

(Thereupon, at 12: 07, a recess was taken until Wednesday, May 18, 
1949, at 10 a. m.) 


MALMEDY MASSACRE INVESTIGATION 


TUESDAY, MAY 17, 1949 


Unitep States SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON ARMED SERVICES, 
Washington, D.C. 

The subecmmittee met, pursuant to adjournment, at 2:50 p. m., 
in room 212, Senate Office Building, Senator Raymond E. Baldwin 
presiding. 

Present : Senators Baldwin (presiding), and Hunt. 

Also present: Senator Joseph R. McCarthy; J. M. Chambers, of 
of the committee staff; Francis Flanagan, of the staff of the sub- 
committee on investigations of the Committee on Expenditures in 
Executive Departments; and Colonel Ellis. 


TESTIMONY OF WILLIAM R. PERI—Resumed 


Senator Batpwin. Mr. Parl, Lieutenant Perl, you stated that you 
had an explanation you wanted to make further as to how this inves- 
tigation, interrogation, was conducted. 

Mr. Peru. Yes, sir. 

Senator Batpwin. Would you want to go ahead and finish that as 
briefly as youcan? Could you do it in a half hour? 

Mr. Peru. Yes. sir. 

Senator Barpwin. All right; then we will all refrain from asking 
you questions, and make notes of the questions we want to ask you, 
and then ask you the questions afterwards. Is that all right with 
vou, Senator ? 

Sentaor McCarruy. That is O. K. with me, Mr. Chairman. 

Senator Batpwin. All right, go ahead. 

Mr. Peru. I explained last time how we achieved the original break 
through Christ by using the trick of telling him that we had a mike 
in his room which made him tell us that his cell mate had told him 
that he knew about shooting Weis. 

The first case after which we went was the case of Wichmann which 
was a shooting at the time when the offensive was over already or 
almost over in January 1945 at a place called Petit Thiers. We went 
after Wichmann first because we did not have the others whom Weis 
accused too. It was the one whom we had in custody, but at this time 
we did not know his identity. Huber is the man who made the 
one American who played dead get up, took his clothing away and 
shot him, and killed who at the orders of Peiper had shot a prisoner 
of war who had refused to give information as not in our custody at 
this time. 

We went after Hillig, and after we had several witnesses, I could 
not recall the number who had seen him coming to the chapel and 
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leaving this chapel, and then coming back and heard tell him the 
story of how he got these prisoners, there was no eye witness to 
the shooting actually. 

After we had those witnesses we confronted Wichmann with those 
witnesses and when he was confronted with those witnesses he con- 
fessed right away. . 

At this occasion I would like to say that he’ really repented what 
he did. He told the story in detail. I do not think I should read . 
the testimony here, but he told it in detail. 

He was in a tank. That was his description. He was in a stable 
and saw a prisoner coming out. There was no fighting at this time. 

The Germans were defeated at this time already, and he saw a 
man coming out of the woods and people called him, “Otto,”—that was 
his first name—“look here, there is an American,” and he went out, 
advised him to take his pistol, and he said, “This man can hardly 
walk.” | 

He went out, he was supply sergeant, Wichmann, and took this 
American who could hardly walk and brought him down to Peiper’s 
C. P. 

This OC, P. with Peiper, Dr. Sickel, Major Sickel who was the regi- 
mental surgeon and a major whom he did not know—Peiper asked in 
English a few questions from this prisoner, and the prisoner en- 
deavored very hard to answer, but he was hardly able to speak, as he 
described it, as Peiper later on described it. It was more a kind of » 
barking than of talking because he had been hiding in the woods 
for several days. 

He was—around his shoes he had rags and he was completely ex- 
parsed: Peiper looked through his papers and gave him his papers 

ack. : 

Another one of the officers present stole something out of his pocket- 
book but Peiper did not take anything, and then the question was 
asked—yes, then the sergeant asked either Peiper or Sickel—I do not 
recall—*What should I do with him? Should I bring him upstairs?” 

Upstairs was the infirmary, so Sickel looked at Peiper and they ex- 
changed glances and he was very quiet, this Wichmann, because he 
knew what it meant, as he says, and then Sickel said, “Get the swine | 
out and bump him off.” He told us that he was under the impression 
that he was under the order of the regimental commander too, because 
he was the highest ranking in the room; brought him out into the 
woods and shot him there. 

There were witnesses as far as I recall who saw him going out too 
and coming back again without the prisoners. He described the loca- 
tion exactly in the woods where he had shot this American. He had 
even described the size. 

As far as I remember, he was a rather small man, and when an in- 
vestigation team was sent out, I believe it was Major Byrne going to 
this place, they found out that actually a dead American had been 
exactly at the spot which this Wichmann wrote, which was not where 
fighting was. It was a little off the road. 

This was the first interrogation. I would like to mention the sec- 
ond interrogation, too, because it shows the kind of atmosphere which 
prevailed between most of the prisoners after they had confessed, and 
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us. A few days—I do not know exactly when, but if it is important 
J can establish it afterwards—— 

Senator McCartuy. Mr. Chairman, I understood that this witness 
was supposed to try in a half-hour to give generally the picture of 
how they obtained confessions and statements. Now I certainly have 
no objection to sitting here and listening to the details of each con- 
fession, but if he is to do that, we will have gotten nothing in that 
half-hour allotted to him. 

I just wonder if Mr. Perl could not possibly give us the thing that 
we have been waiting for him to do now for the last 2 days, and that is 
generally how he got the confessions, how he went about obtaining 
them. 

Senator Batpwin. Senator, I understood that is what he is trying 
to do. He is describing in some detail how they got this statement 
from Wichmann and how the case operated. 

Do not go into too great details. 

Senator McCarruy. I wonder if Mr. Perl understands me. Cer- 
tainly the chairman will make the final order on it, but you have been 
telling us what this Wichmann said. The thing that I am concerned 
with, and I believe the Chair and the committee is also concerned 
with it, is how you got the statement, how you went about getting it, 
not the details of his confession. We have that all here, you see. 

Mr. Peru. All right, I will go a little more into detail as to this. I 
thought I would do this in the case of Peiper who was involved in 
this shooting, too. : 

I confronted Wichmann with the witness to whom he had boasted 
that he had shot this prisoner or who had seen him coming into this 
chapel and tell him he is going to shoot a prisoner or saw him coming 
back after the shooting. I do not now remember exactly when he 
boasted about it, before it or after. 

I believe it was after the shooting, and when he was confronted with. 
those witnesses he said, “Yes, I did it, but I did it because I was or- 
dered by Sickel to do it,” so I asked him how did it happen that Sickel 
ordered you todoit. “Tell us in detail,” so he told us Sickel was pres- 
ent in this room. So I said, “What room,” because he believed that. 
I know everything already, which I did not know yet, so slowly the 
whole story which I told you now developed. 

Tf you want to know a little more about Wichmann’s interrogation, 
it is not much to.tell because it was one of the easiest. The moment 
he was confronted with those people of whom he knew that he had 
told them that he had shot these prisoners, he confessed. 

Senator Batpwin. Right at that point—we said we would not inter- 
rupt you—I would like to know this: Where did you talk with 
Wichmann ? 

Mr. Peru. In one of the regular interrogation cells. 

Senator Batpwiy. And what was the situation at the time you 
’ talked with him? Who was there and what were the circumstances? 

Mr. Pert. I am almost certain that I was alone when I interrogated 
Wichmann. There might have been someone else there. There was 
certainly in Wichmann’s case nothing like what was referred to here 
as mock trial. 

Senator Batpwin. Now I want to know this, too. At any time 
during your interrogation of Wichmann I want to have you describe 


698 MALMEDY MASSACRE INVESTIGATION 


to the committee whether or not there was any physical abuse or any 
threats or anything of that kind, whether you threatened to withhold 
his family’s ration cards, or anything of that kind. Tell us fully what 
was done with reference to that. 

Mr. Peru. No, sir, I did not threaten him and I did not have to use 
any other means but a pure confrontation with the others and telling 
him, which of course I told him, “We have many more people who 
know about it, so it is no sense.of keeping back. We know about the 
crime. If you are still lying, it makes your condition much worse,” 
and he confessed immediately and he was one of the very few. 

Zwigart was the other one, and Zwigart is still under death sen- 
tence, who said from the beginning that “I did it and I am sorry for it, 
and whatever I did I want, if I have to be punished for it, I will stand 

or it.’ 

Senator Barpwin. You said a moment ago you did not have to use 
any other method than confrontation with the witnesses. What other 
methods did you ever use ? 

Mr. Prrt. For instance, in addition to using witnesses I showed 
them sketches which had been drawn by those witnesses, which I 
did not have to do in this case and I could not because I did not have 
a sketch of the place where they had shot these prisoners of war, or 
in other cases I told him, “Your superior has already confessed too.” 
In this case I just told him what the others had told me about him, 

Senator Batpwin. All right, go ahead. 

Mr. Peru.. So he described the story quite in detail how he had shot 
this prisoner of war, and he did not try to involve his superiors into 
it. Just the contrary, he said Peiper did not say anything, just Sickel 
said he should bump off the swine, but on the other hand Peiper was 
present so he thought that he is under his order too, 

Now from this shooting Jater—now we did not have Sickel. We had 
Peiper. An alarm went out to find Sickel, and after not very long 
time Sickel was picked up somewhere, I believe in the British zone 
of occupation, and he was brought in for interrogation too. 

Sickel was a much more complicated case because Sickel was a very 
intelligent man, not only that he is a doctor; he is, I believe, more 
intelligent than the average man with his background would be. 

He was told, “We want to know about your participation,” because 
first of all I want to know what he knows and what he heard from 
others in the British zone of occupation about the case. 

I soon noticed that Sickel does not know anything, so I asked him 
whether he remembers this Petit Thiers. Yes, he remembered Petit 
Thiers. He remembered that there was a prisoner of war there and 
that this prisoner of war was brought in, but then he said this prisoner 
of war was never shot. This prisoner of war was sent out and he does 
not know any more what happened to him, so then after he had denied 
that the prisoner was ever shot, I told him that the prisoner was shot. 

Then he said, “I do not know about it. I told.the sergeant he should: 
get the prisoner up to the next floor to the infirmary,” so I said, “But 
he did not bring him up to the next floor,” so he said, “I do not know 
about it.” 

Then I confronted this Sergeant Wichmann with Sickel, and Wich- 
mann. told him, “How can you say this? You told me ‘Get the swine 
out and bump him off.’ ” 
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Sickel admitted that he had given the order to Wichmann to shoot 
the prisoner. He denied all the time up to the trial and until his 
final report, too, that he had ever called the prisoner a swine, and 
stated he remembers now that the prisoner was in such poor shape that 
he had him shot in order to save him further pains. This was the case 
of this prisoner. 

I believe I am through with this part which I wanted to develop. 

Senator Bautpwin. Lieutenant Perl, just a moment. We cannot go 
into the interrogation of every single one of these cases. 

Mr. Peru. Yes, sir. 

Senator Barpwin. But through this discussion of Wichmann now 
you claim to have involved Sickel? 

Mr. Peru. Sickel; yes. 

Senator Batowin. Go ahead and tell us further about Sickel. Then 
you mentioned Peiper. Would it be fair to say that those two cases 
were typical of how investigations were conducted ? 

Mr. Peru. Yes, sir. There were exceptions, but this was the typical 
procedure, to make one talk against the other. 

Now, I described now how we got the confession from Sickel, | 
Sickel admitted that he remembers that the prisoner was brought in 
at this Petit Thiers, but he claimed not knowing because of the solitary 
confinement in which people were kept that we had Wichmann, ob- 
viously not knowing, he claimed, “But I told the sergeant, I remember 
there was a prisoner who was in very bad condition, but I told him 
get him up to the next floor to the irfirmary,” and he stuck to this 
story until to the moment that I confronted him with the. sergeant, ° 
and when he was confronted with the sergeant, then he felt his ground . 
losing beneath his feet and he said, “Oh, I remember now when the 
ser geant told him, ‘You told me I should bump this swine off, I would 
have never done it if I would not have had your orders.” 

He said, “Oh, I remember now that was this very poor man and 
he was in awful condition and that is why I had him shot, so he should 
not suffer too much.” 

Then in the final statement which he made, this Sickel, he told me, 
“T want to mention one thing.” This was his excuse up to the trial 
all the time. 

“I have been in the east, and in the east I saw many atrocities. 
J have been in Treblinki and in other extermination camps where ter- 
rible things happen for which I have not been responsible.” That is 
what he claimed. 

He was physician there, I believe, in charge of the health of the 
Jews in these camps, and “T saw terrible things there so that life did 
not count so much for me any more, and when I saw this man suffer 
so badly, life did not mean so much for me. I told him, ‘Kill him so 
he should not suffer,’” and this story of what he saw in the East is 
at his request in the final statement, too, because he thought it would 
exonerate him to some degree, explain how he was. 

Senator Batpwiw. I think there if you have got Wichmann’ § state- 
ment—have you got Wichmann’s statement ? 

Mr. Pert. Yes, sir. 

Senator Batpwin. Have you got Sickel’s statement? 

Mr. Peru. I have Sickel’s statement here, too, but I could not read 
it. Itis very poor, but you have it in the trial record, sir. 


91765——49-——-45 
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- Senator Batpwin. Both of those are in the trial record? 

Mr. Pert. I do not know whether the second statement of Wich- 
mann is in the trial record. The first one I'am quite certain is in the 
trial record. 

_ Senator Barpwin. Well, I think if you have got those statements, 
they ought to be made a part of the record here. 

Mr. Peru. I will be glad to translate as I read. That was the first. 
statement he made. [Reading ] 

I, Otto Wichmann, SS sergeant, truly am stating the following and am. writing 
it down in my own handwriting. 

I was born on the 18th of March 1920, at Eschenwalde, Kreis Ortensburg. I 
am a butcher by profession and I entered the SS voluntarily in 1938. I admit. 
that during the Hifel offensive in the last 2 days of 1944 or the first 4 days of 
1945 I shot an American prisoner of war. This I did on the orders of Maj. Dr.. 
Sickel and Lieutenant Colonel Peiper. 

Senator McCartuay. Mr. Chairman, may I interrupt? Weare going 
to have a vote on Senator Green’s motion to recommit. I would like 
to get over there in time. ; 

enator Batpwin. I think we all should. Let us take a recess now 
and go over. 

(Short recess.) 

Senator Batpwin. All right, Lieutenant, you may go ahead. 

“Mr. Pert. I believe, sir, I should hand you the sketches which he 
drew. The explanation isin German. The statement refers to it, and 
I will translate it. This is a sketch which was not made part of the 
trial record which he drew before this final sketch. It does not show 
his and the PW’s, the American’s, position. That is why I told him he 
should draw it too. This not the final sketch, 

Senator Baupwin. It will be put in the record at this point. 

(The documents above referred to are as follows:) 
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Diagram of scene of shooting American prisoner of war made. by the accused Otto Wichmann 
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(Enlarged sketch of commander’s room shown on p. 701) 


Mr. Peru (reading) : 


I am supply sergeant and in charge of the arms of Headquarters Company of 
the First SS Panzer Regiment to which I have belonged ever since it was founded 
in 1942. Around New Year’s Eve, 1944 or 1945—I cannot recall the exact date 
more exactly—I was in a stable near the Castle Petit Thiers busy with cleaning 
this stable in order to provide possibilities for living. This stable was near the 
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Castle Petit Thiers, approximately 300 meters away from the village of Petit 
Thiers. Where the village of Petit Thiers was, I cannot recall. 

Near to me in the stable were standing around four of my comrades, but I 
cannot remember their names with the exception of one Private Hinfalt, whose 
first name I do not remember. Hinfalt was wounded approximately 1 to 2 weeks 
after the incident which I am describing here, and I never heard from him again. 

It was on the morning; it must have been around 10 or 11 o’clock, when I 
looked through the open window of the stable and saw an American soldier 
coming out of the woods with his arms up. I went.to him and my comrades 
shouted at me, “Otto, take a pistol with you.” I answered “He won’t hurt © 
anyone any more.” 

With this I meant that the Apieriead was too exhausted to be of any danger. 
The American wore an.American steel hélmet, an American field jacket which had 
a zipper, and beneath his field jacket he had one of the very big American wool 
mufflers. He had brown trousers as the Americans are wearing them. I cannot 
say what kind of boots he was wearing because he had rags around his feet. 

This American did not carry any arms, and obviously he had come out of the 
woods to surrender. He held his hands above his head. As the American was 
too weak to go himself, to walk on his own, Einfalt and I supported him beneath 
his armpits and thus supporting him from both sjdes we brought him to the 
regimental command post. 

On the way to the regimental command post we.met a few members of the 
German Wehrmacht. When they saw the exhausted American they thought this 
was probably the man who a day before had shot one of their men. These 
Webrmacht soldiers claimed that the day before they had captured a few Ameri- 
ean soldiers but one did not let himself be captured but had run away into the 
woods. From there he had not surrendered but in the country from there he 
had shot one of their soldiers. 

These Wehrmacht soldiers named and said the man who they had not cap- 
tured had a certain name. They asked the American—I do not remember his 
name—but some of them said that he had a very similar posture to the man 
whom we had with us right then, and they reminded that they should be per- 
mitted to shoot him. I said, “This man is an 8S prisoner, and I will bring bim 
to our.command post,” which I did. 


Senator McCartuy. What? 
Mr. Pert. An SS prisoner. There were Army soldiers. pReaing J 


The regimental command post was near the castle at Petit Thiers. At least 
it was called by us Castle Petit Thiers, First I left Private Winfalt with the 
prisoner waiting outside the door of the commander. 

I knocked at the door, as the rules demanded, and opened the door only very 
slightly and asked for permission to enter. A voice said that I could enter, 
but I cannot recall whose voice it was. I entered and told the commander that 
I made a prisoner of war. I also told him that I had captured him near the 
stable, that he had come out with his hand high up, of the wood. The com- 
mander then answered, “Bring him in.” If I speak of commander, I of course 
mean our regimental commander, Colonel Peiper. Whenever we spoke of the 
commander, we meant Colonel Peiper. 

After that I brought the prisoner into the room of the commander. I ordered 
Private Hinfalt to wait outside. After I had let the American enter, I told 
Colonel Peiper about the remarks which the soldiers of the Army had made. I 
am absolutely certain of this that [I did not mention the name of the man who, 
according. to the Wehrmacht soldiers, had run away. The room was approxi- 
mately 5 steps to 5 steps wide. I made a sketch of this room and I am attaching 
it to this statement. : 


Senator McCartiy. Did you say the room was approximately 5 
steps ? 
Mr. Prrt. Five steps wide and five steps long. [Reading :] 


I made myself a sketch of this room and I am attaching it to this statement. 
On this sketch— 


now this is the latest sketch you have there— 


-<o. 1 means the position of Colonel Peiper who was sitting on a chair in front 
of the table. First he was sitting with the back.toward me, but then he moved 
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his chair slightly to the side so that he was sitting diagonally and had American 
in front of him, and on the other side of him was Major Sickel who was sitting 
on a couch opposite. This way Colonel Peiper and Major Sickel were facing 


ea es 

The Be stood more or Jess between the two officers between Colonel Peiper 
‘and Major Sickel, but in such a way that he stood a bit outside and the officers 
could talk and look at each other. 

' The room was not big, and this way the prisoner stood within reach both of 
Colonel Peiper and of Major Sickel and myself. The moment in which I men- 
tioned to Colonel Peiper the remarks which the Army soldiers had made, a major 
in the room whose name J did not know remarked, “If he bumped off one of 
our men, he should die too.” 

I cannot remember whether I. ever saw this major. before. J.was under the 
impression that he was a guest who was present by coincidence. During this 
-whole incident which I am describing, the officers had coffee—— 

Senator McCartuy. Mr. Chairman, do we not have a translation 
of that in the record ? 

’ Mr. Perv. I am almost through. 

Senator Batpwin, How much more have you got! 

Mr. Peru. I would say I have two-thirds of it about through. 

Senator McCartuy. How many pages more? 

Mr. Peru. I have half. 

- Senator McCartuy. May I ask, is that not in the record now, a 
‘translation of it? 

Mr, Peru. Yes; quite possibly. 

Senator Barpwin. Why do we not do this to save time? In other 
‘words, the purpose of putting this into the record is to have a typical 
‘example of the kind of statement that was taken. Can you not give 
to the stenographer at this point a translation of it, and then go on to 
another phase of it because this is, as I understand it, Wichmann’ s 
statement, and we were talking about Sickel. ; 

Mr, Pert. Yes. 

Senator Barpwin. I think that if you would do that, that would give 
us a sample of the type of statement that was ‘taken, and then you 
could go on and explain the Sickel case. 

Mr. Perv. If I would do what, sir? 

Senator McCartry. If you will hand the reporter a translation, 
which you undoubtedly have—— 

‘Mr. Part... I will be glad to read it. 

Senator Batpwin. Well, then, why cannot the reporter take the 
translation? I thought you only had a page or So. 

Mr. Peru. No, no, sir. You see, why I thought it might be of interest 
because he mentions a few details ‘how he suddenly, while Peiper 
talks to this prisoner, remembers with fright, this sergeant, that he 
forgot to search him for arms and brought him j in, how he is searching 
him. It gives quite a number of details to show how the thing devel- 
“oped before his mind. 

Senator BaLpwin. Developed i in his own mind? 

Mr. Peru. Yes, sir. 

Senator Batowin. All right, now go ahead with this Sickel. 

Mr. Peru. I have Sickel’s handwritten statement, but I could not 
read it, the photostat isso poor. It is on page 1560 of the trial record. 

Senator Batpwin. Now, as I remember when you confronted Sickel 
with Wichmann, Sickel finally said that he had told Wichmann to 
take this prisoner upstairs. 

Mr. Pert. No; beforeI have confronted with him. 
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Senator Batpwin. Then, after that, he said when confronted with 
hin, he said, “Life is cheap out in the east,” where he had been, and 
the prisoner was In bad physical shape and he wanted to put him out 
of misery, or something like that. 

Mr. Pert. Yes; he told Wichmann to give him a mercy shot because 
they had given many mercy shots in the east too and it’ was probably 
the best thing to do under those conditions. 

Senator Batpwin. Well, now, on the basis of that you have got this 
statement from Sickel and Wichmann which we will put into the 
record, 

(The documents referred to are as follows :) 


I, Otto Wichmann, SS Unterscharfuehrer, make the following statement truth- 
fully and write it down in my own handwriting. 

I was born on March 18th, 1920, in Eschenwalde, Kreis Ortensburg. I am a 
butcher by trade but I entered the SS voluntarily already in 1938. 

I admit having shot and killed an American prisoner of war during the Lifel 
Offensive in the last two days of the year 1944 or the first four days of the year 
1945. I did that under orders of Sturmbannfuehrer Dr. Sickel And Standarten- 
fuehrer Peiper. 

Iam Tool-Weapons Sergeant of the HQ Company of the ist SS Panzer Regiment 
of which I was a member since its inauguration in 1942. 

At the turn of the years 1944-1945—I can’t fix the date more exactly than I 
did above—I was busy cleaning a cow stable near the Chateau Petit-Thiers in. 
order to arrange living quarters. The stable was about 300 meters away from 
the castle. I don’t know any more where the village Petit-[hiers was situated. 
Near me in the stable stood four conirades, but I recall only the name of one of 
them, Sturmmann Hinfalt, whose first name I do not know. Einfalt was 
wounded one or two weeks after the incident described herein, and I never heard 
of him any more. 

One morning, it must have been about ten or eleven o’clock, I saw, as I looked 
through the open door of the stable, an American soldier staggering rather than 
walking out of the wood. 

J walked towards him and my comrades shouted at me, “Otto, take the pistol 
with you.” I replied, “This one doesn’t do anybody any more harm.” I meant 
to say that the American was too exhausted to be dangerous. 

The American had an American steel helmet on and an American field jacket, 
which was of the zipper type;. below his field jacket he had one of the heavy 
American woolen mufflers, and he wore the brownish trousers of the regular 
American Army uniform. I couldn’t see what kind of shoes he wore ag he 
had rags wrapped around his feet. He was unarmed and had obviously left 
the wood in order to surrender. He had his hands raised above his head. 

The American was too weak to walk. Hinfalt and I took him under the 
shoulders and thus supporting him from both sides, we led him to the regi- 
mental CP. 

On the way to the CP we met some members of the Wehrmacht. When they 
saw the exhausted American they said that this is probably the man’ who had 
shot one of their men the preceding day. These members of the Wehrmacht said 
that they had captured some American soldiers the day before. However, one 
had not been captured but had escaped in the wood; he did not surrender, but 
on the contrary, shot one of their comrades. These members of the Wehrmacht 
also mentioned the name and said the man whom they did not capture had had 
such a name ora similar one. They did not ask the American whom I was leading 
for his name but some said that his figure was similar to the one who had 
escaped and that I should hand over the prisoner to them, as they wanted to 
shoot him. 

I replied, the 1 man is a prisoner of the 8S and I am bringing him to my CP. 
So I did. 

The regimental CP was located in the castle which was called the Castle of 
Petit-Thiers, or at least, that’s what we called it. 

First I had Sturmmann Einfalt waiting with the prisoner in front of the 
Kommandeur’s door. Then I knocked at the door. As the orders demand, I 
opened the door only very slightly and requested to be admitted, A voice said 
that I could enter, but I cannot recall whose voice it was, 
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I stopped before the Kommandeur and reported to him that I had a prisoner 
of war. At the same time I said that I had captured him near the stable and 
that he had come out of the wood there with his hands raised. The Kommandeur 
told me at that: “Bring him in.” : 

If I speak of ‘“Kommandeur” I mean, of course, the Regimental Commander, 
Staiidartentuehrer Peiper. Whenever we spoke of “Kommandeur,” Standarten- 
fuehrer Peiper was meant by it. 

I then brought the prisoner into the reom of the Kommandeur. I had Sturm- 
mann Hinfalt wait outside. . ; 

After I led the American in I reported to Standartenfuehrer Peiper the re- 
marks of the members of the Wehrmacht. I am absolutely certain that I did not 
mention the supposed name of this American who did not let himself be cap- 
tured by the Wehrmacht. 

The room was approximately 5 steps long and 5 steps wide. I myself have 
made a sketch of this room and am attaching it to this statement. On this 
sketch, number 1 means the position of Standartenfuehrer Peiper, who was sit- 
ting on a chair in front of the table. He sat at first with his back towards the 
door but he then moved his chair to the side in such a manner that he had the 
American diagonally to his left and he faced Sturmbannfuehrer Sickel, who was 
sitting on the corner of the couch opposite him. This way Sturmbannfuehrer 
Sickel and Standartenfuehrer Peiper sat facing each other. The prisoner stood 
more or less between the two named officers (Standartenfuehrer Peiper and 
Sturmbannfeuhrer Sickel) but in such a manner that he did not impair their 
vision of each other, 

The room was not large and thus the prisoner stood within reaching distance 
of both Standartenfuehrer Peiper and Sturmbannfeuhrer Sickel and me. 

The moment I had finished my report to Standartenfuehrer Peiper about the 
remarks of the members of the Wehrmacht, a Sturmbannfuehrer whose name 
I did not know, remarked: “If he bumped off one of our men he too must die.” 

- I cannot remember having seen this Sturmbannfuehrer before. I was under 
the impression that he was a guest who was present just by coincidence. During 
the whole scene described herein, the officers had coffee before them. 

After this remark of the one Sturmbannfuehrer who was not known to me, 
Standartenfuehrer Peiper (who at this time was still an Obersturmbannfuebrer 
gave some order to the prisoner in English. 

As the result of this, the prisoner tried to open his shirt pocket but he could 
not do so as his fingers were frozen. At that I opened the left shirt pocket of 
the American and handed the contents to Standartenfuehrer Peiper. 

At this occasion I remembered frightfully that I had never searched the pris- 
oner for weapons and while Standartenfuehrer Peiper was looking at the con- 
tents of the shirt pocket, I felt him, looking to see if he had any weapons. I 
found no weapon whatever, nor any other suspicious thing. 

The contents of the American’s shirt pocket consisted only of a dark brown 
pocketbook. 

Standartenfuehrer Peiper scanned through the pocketbook. This Sturmbann- 
fuehrer who was not known to me, remarked “Jochen, give it to me.” Jochen is 
the first name of the Kommandeur, but f believe that it is written Joachim. 

At that Standartenfuehrer Peiper haniled the pocketbook to the one Sturm- 
bannfuehrer who is not known to me, and he had not taken anything out of the 
pocketbook, not even temporarily. On the other hand, I clearly saw how the 
one Sturmbannfuehrer who was unknown to me, took several items out of the 
pocketbook but I couldn't see exactly what they were. Then this Sturmbann- 
fuehrer unknown to me, handed the pocketbook to me and again I put it into 
the American’s shirt pocket. 

Now Standartenfuehrer Peiper asked the prisoner one short question which the 
prisoner answered. At this I saw how the American was endeavoring to go into 
“attention” as well as he could. It is possible that this Sturmbannfuehrer who 
wag not known to me also put a question to the prisoner. In any case, altogether 
not more than two, or at the most, three questions were asked of him and this 
questioning lasted at the most, 6 to 7 seconds. I am certain that Sturmbann- 
fuehrer Sickel did not ask any questions. The American was hardly capable of 
speaking as he was too exhausted but I heard him pronouncing with a weak falter-. 
ing voice, three to five very faintly spoken words. 

Now Sturmbannfuehver Sickel took the left hand of the American, who during 
this did not leave the spot where he stood. He then took the right hand of the’ 
American, he felt and looked at both hands of the American and then he said: 
“Frostbite 8rd degree.” 
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’ After this, nobody said anything for one or two seconds. I can recall the 
silence distinctly. I interrupted the silence by asking, “Should I bring him up?” 
By this I meant the aid station, which was located on the next floor. 

At my question there was again silence in the room for one or two seconds—it 
might have been three. JI remember the silence distinctly. It was quiet outside 
too. I remember it so distinctly because I immediately saw from the glances 
exchanged between Sturmbannfuehrer Sickel and Standartenfuehrer Peiper what 
was being decided here. 

Then after that, Sturmbannfuehrer Sickel motioned with his thumb to me 
and said in a sharp and loud voice, “Get the swine out and bump him off.” At 
this time Standartenfuehrer Peiper and Sturmbannfuehrer Sickel were seated 
opposite each other. Sturmbannfuehrer Sickel said these last words in such a 
loud voice that they could have been heard even in a room much larger than the 
one in which we were at this time. 

Standartenfuehrer Peiper, who without | any doubt had heard this order of 
Sturmbannfuehrer Sickel, silently sat by and didn’t comment on this order. 

After that I said to the American, “Come on, comrade,” and I led him out. 

In front of the house I met Hinfalt again, who was waiting there for me. He 
asked me what the commander ordered and I answered, he ordered to bump the 
prisoner off. I still remember that I met Oberscharfuehrer Otto Becker, who 
was the Panzer driver of the Kommandeur, in front of the house. Becker also 
asked me what the Kommandeur had ordered and I told him that the Kom- 
mandeur had ordered me to bump him off. I then went into the nearby chapel in 
which, as far as I can remember, the communication platoon was laying, and I: 
borrowed a pistol. It was an 08 pistol which had a caliber of 9 millimeters. I 
myself made a sketch of the locality and am attaching it to this, my statement. 
On this sketch, number 1 means the CP with the room of the Kommandeur in 
the left lower corner. 

Number 2 is the chapel in which I borrowed the pistol. 

Number 8 is the stable in which I was working when I noticed the American. 

Number 4 is a sandy slope, steeply sloping towards the road. 

Number 5 is the spot where the American soldier was shot. 

Number 6 is a so-called Sanua Bath, which is a steam bath and which was 
erected temporarily by us. 

Number 7 is a wooden shed. : 

‘I led the prisoner along the road accompanied by Sturmmann Einfalt. At the 
road fork indicated on my sketch I took the right fork which leads uphill. 

The American could only walk a few steps at a time; then we had to support 
‘him as he could not continue. 

When we came near the spot on the road which in my sketch is marked number 
5, I turned to the right into the wood. 

Up to this point we had been leading the American. From there on I had him’ 
go to the wood in front of us.- However, he did not reach the wood, only up to 
the edge of the wood approximately 15 to 20 meters away from the road. ; 

‘I only went a few meters into the field and then I stopped and brought my 
weapon into position and then I shot the American with two or three shots. 
I am a good pistol shot. Normally, I had to test the repaired weapons as I was 
the weapons sergeant. 

The American immediately fell forward. At that point I went to him to see 
whether he was already dead and to make certain of it. I established that he 
was already dead. He had two bullet holes in the left upper half of his back 
right below the shoulder. The two shots were only approximately 3 to 4 centi- 
meters away from each other and both had gone through the heart. I didn't 
take anything away from the corpse. While we were going to the spot where 
the American was shot I took the pocketbook out of his shirt pocket and looked 
through it. At this time he had-no money with him. I cannot say whether there 
was also Money amongst those items which this Sturmbannfuehrer who is un- 
known to me had taken out of the pocketbook. 

When I was searching the pocketbook I found in it only some photographs. I 
remember that one of them. showed a little isolated house and another one am 
elderly woman. I then returned this pocketbook to the shirt pocket of the 
American. 

The name of the American is not known to me, nor did I know it at any time. 

As I have here been asked whether the name of the man was Seifert and 
whether I asked him whether this was his name, I state that it is not impossible 
that I asked him something similar before I brought him to the CP, maybe in 
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case the members of the Wehrmacht mentioned such or a similar name. How- 
ever, I repeat that I cannot recall anything of this nature. 

I do not remember to have noticed any rank insignia on this American. He 
was small, approximately 1.65 m. He was very slim. I cannot estimate his 
age as his face was completely drawn due to exhaustion. 

During the entire time the American did not try to escape nor did he try any 
resistance nor did he do anything else that would have justified the shooting. 

After the shooting I went into the chapel and returned the pistol. Then I re- 
turned to the stable, where we all had our lunch. 

After lunch a messenger came with the order, “Dig the American in.” I can 
recall this expression distinctly because where Germans are concerned, one 
speaks of “burying.” 

Sturmbannfuehrer Sickel is the Regimental Doctor of the 1st SS Panzer Regi- 
ment LSSAH and et this time he was also the CO of the HQ Company of the 
1st Panzer Regiment LSSAH as Obersturmfuehrer MAULE had been killed in 
action just previously. 

This statement has been written in my own handwriting and I have not been 
influenced either by threats or promises. 

I am fully aware of the sanctity and the importance of an oath. 

This statement consists of 16 handwritten pages and it has been reread to me 
before I put my signature on it. 

WICHMANN, OTTo, 
SS Unterscharfuehrer. 

28 December, 1945. 

Sworn to and subscribed before me this 28th day of December 1945 at Schwae- 
bisch Hall, Germany. William R. Perl O-555149 1st Lt. MI, Investigator- 
Examiner, War Crimes Branch USFET. 


I, Sturmbanf. Dr. Kurt Sickel, being duly sworn state the following: 

I. I applied for admission to the Allg. 8S in November 1932 and belonged to 
the Allg. SS until Sept. 39,.and to the Waffen SS from the 19th Sept. 1939 on. 

Immediately after my entrance into the Waffen SS, thus shortly after the out- 
break of war, Iwas transferred to the Bast with the Ss Totenkopf, Cav Division. 
My duties were the supervision of the health of the troops and of Polish Jews, 
who were constructing there a Lager for themselves and later were used as slave 
laborers in the SS works. Later, that is in the years 1942 to 1944 (30.6.42- 
beginning of February 1944) I was garrison surgeon for Lublin, that means that 
I was responsible for the health of the troops and also for that of the Jews who 
were brought from all parts of Europe into the below-mentioned concentration 
camps in the area of Lublin. Hspecially the following concentration camps were 
under my medical supervision. 

(@) Poniatowa 

(6) Daw-Lublin 

(¢c) Travenicki 

(d@) Airport Lublin 

(e) Krasnik 

I was responsible for these camps easearlvete for the state of health in these 
camps from their installation until their dissolution. In these camps no gassing 
took place. Wxecutions were occasionally carried out. 

Now and then against my will and on order of my superiors I had to deliver 
to the Vernichtungslager Maideneck (extermination camp Maideneck, TN) per- 
sons who had been. working for me in the orthopedic workshops. It was known 
to me that gassings took place there and that these people got gassed. However, 
I have not conducted myself any gassings. ‘Among those persons brought into 
the exterminaiton camp Maideneck were women and men. I do not recall the 
exact number any more. 

On the whole, I had to supervise in these camps the health of about 20,000 
Jews, men, women, and children, Continuously new trains from all parts of 
Europe arrived, among them Cech, French, and Roumanian Jews, ete. 

All these camps dissolved one morning in November 1948, by shooting all 
Jews without my knowing about it. For this purpose these Jews had to build 
enormous ditches and then were lined up in the ditches one close to another 
and were shot with machine guns and rifles. Then the second shift got into the 
ditches and the procedure was repeated. The ditches were about 214 meters 
deep and the Jews were shot in about 4 to 5 layers. Men, women, and children 
were shot in the same trenches. On this day, according to my estimate, about 
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20,000 Jews were shot in this manner. The shootings for the greatest part were 
carried out in the KZ-camps in which the people were up to that time. Thus for 
instance -in Traveniki, Poniatowa. At this time I was Hstuf of the Waffen SS. 
The shootings proper were executed by Totenkopf Infantry Units and’ by the 
8. D. (Sicherheitsdienst-Security Service, T. N.). 

If. Shortly after the extermination of the Lagers in the Lublin area, which 
were under my medical supervision, I got transferred back to the “LSSAH,” to 
which I belonged already since 1939. 

During the Eifel] offensive in December 1944 and January 1945, I was the 
regimental surgeon on the First SS Panzer Regiment “LSSAH,” and for about 
the 4 weeks of the Wifel offensive, the exact date I cannot remember any more, 
I was also commanding officer.of headquarters company. In the first days of 
January 1945, the exact date I do not remember any more, I was at the command 
post of the First SS Panzér Regiment “LSSAH” in a castle ‘in the neighborhood 
of Petit Thiers. In the room, besides myself, were present the regimental com- 
mander, Joachim Peiper, Obersturmbannfuehrer at that time, also a stubaf,— 
and I think it was stubaf—Werner Poetschke. As we were sitting this room 
during the afternoon hours, the door opened and U-scha, Otto Wichmann, the 
equipment sergeant of the headquarters company, First SS Panzer Regiment 
“LSSAH,” brought an American prisoner of war into the room, This American 
prisoner of war looked extremely starved and frozen, as he had hidden himself 
for quite some time in the woods to prevent being taken prisoner, 

Obstubaf. Peiper questioned the man in English, but the American prisoner 
of war refused to make a statement. I looked at the hands of the American 
prisoner of war and determined that he showed third-degree frostbites on both 
hands, On the whole, he was physically very much emaciated. 

For these reasons I proposed to Obstubaf. Peiper to have the prisoner bumped 
off. I cannot recall any more if I made this proposal with words or only with 
gestures or with glances. However, I do know that Obstubaf. Peiper accepted 
_ this proposal of mine. If this acceptance of my proposal was made in words 
or by gestures or with glances I do not remember any more, but I know that 
I was authorized by him in one form or another to have the American prisoner 
of war shot. . : 

I ordered thereupon the U-scha. Otto Wichmann of the headquarters com- 
pany, first SS Panzer Regiment “LSSAH,” who at that time was under my 
command, to lead the prisoner of war away and bump him off. If I did that 
with words “Take the swine outside and bump him off” or if I used other words 
for this order, I do not remember any more. 

This prisoner of war had, in fact, been bumped off. 

I do not remember any more if Wichmann reported back to me that the 
execution was carried out or if I had the knowledge of the executed shooting 
from another source. I only know that he got bumped off. . I cannot reeall to 
have ordered or carried out another shooting of prisoners of war or civilians in 
the Hifel offensive. 

For better comprehension of this statement, I have prepared a sketch of the 
room in the castle in Petit Thiers. This sketch I have marked “A” and attached 
it to my statement. The numerals signify: 


1. Table. . : 8. Cupboard. . 
2, Chair. 9. Corner, cupboard, 
8. Stove. : 10. Entrance door. - 
4, 5,6. Chairs. ~ : 11. Obstructed door. - 
7. Divan. 12,13. Windows. ; 


I have made: these statements voluntarily of my own will uninfluenced by 
force, threats or duress, and uninfluenced by promises of any kind. 
I swear before God that the statements which I have made in this deposition 
are true, and am prepared to repeat same before any court under oath. 
Dr. Kurr SIcKEL, 
SS Sturmbannfuehrer. 
April 9, 1946. . 
Witness: 
Homer B. CRAWForD, 
Lieutenant Colonel, Air Corps. 


Sworn to and subscribed to before me this 9th day of April 1946 at Schwabisch 
Hall, Germany. : 
Witrtram R. Pert, 
First Lieutenant, M. I.,,0-555149, 
Investigator-Vraminer WR TISRHT 
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Senator Barpwiy. Now tell us about Peiper. ; 

. Mr. Peru. We got Sickel’s statement rather late during the investi- 
gation. I believe it must have been March or near March, and. the 
statement regarding this shooting was the last one which we took 
from Peiper. Peiper first claimed that he remembers that the pris- 
oner was brought in and ‘that he heard later on that he was shot, 
but he did not recall the details. 

Senator McCarruy. You are now referring to the prisoner who 
walked out of the woods? 

Mr. Peru. Yes. 

Senator Batpwin. Described in the Wichmann statement. 

Mr. Pert. Peiper remembered the prisoner; that this prisoner had 
been very exhausted; that he had looked like a mummy. - Iam certain 
these were Peiper’s expressions; that he had looked as if he would 
have been 50 years old, and’that he had had much pity for these looks 
with this prisoner, and fist claimed that he heard that the prisoner 
in this region was shot at Petit Thiers, which was after the main 
fighting was over, but did not associate the shooting of which he had 
heard of the prisoner with this soldier. 

Then, when he was confronted with Wichmann, he said, “Yes, I 
remember now how it happened.” He was very cautious in his state- 
ment in this way, because he did not want to involve Sickel too much, 
not only himself. It involved Sickel, and Peiper and Sickel were 
very close friends, but when he was confronted with Wichmann, and 
Wichmann told him, “Commander, I shot the prisoner on your orders; 
you cannot expect me to stand up for it,” and he explained in detail, 
then Peiper said, “Yes, but you are lying when you say anyone said 
‘Bump the swine off.’ No one said ‘Bump the swine off’,” and in his 
final statement he stresses very much it would not have fit into the 
whole atmosphere of the room, which was an atmosphere of pity. 

Everyone was very impressed with the sufferings of this prisoner. 
The prisoner was brought out and shot because he was in so poor con- 
dition anyhow. In this detail his statement varied up to the end from 
Wichmann’s statement, but he admitted that Sickel had told Wich- © 
mann to get, bring the prisoner out and shoot him, and that he had 
been present. So, from the little trick which we used by telling Christ 
we know “we spoke with your roommate,” we got the information 
about this killing at Petit Thiers which involved Wichmann, one of 
the shootings of Peiper and Sickel. 

We furthermore had got from Weis the information without too 
many details that at the crossroads one sergeant in a Mark IV, whom 
he described in detail, had shot an American prisoner of war who had 
played dead and taken his clothes away, and soon we succeeded in 
narrowing down the circle until we knew which tank it was and until 
we knew which man it was. — - 

. _ It was rather easy to identify Huber. “Huber was the man who at 
the crossroads had got this man undressed, this American, taken his 
clothes away. It was rather easy to identify him, and at the trial 
he was identified by several witnesses because he is quite unusual in 
his looks, this Huber, and he has a very unusual way of walking. 
He walks as if he would be very bowlegged, and everyone described 
him as a tech sergeant, an upper-grader who was walking very bow- 
legged, and we knew there was only one company with Mark TV, and 
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then we found out which Mark IV had been at this place, and so we got 
witnesses who had seen Huber; and,.when Huber was confronted 
with those witnesses, he confessed too, and this procedure which I 
described now was typical because from every story we got others too; 
from almost every story we got other stories, too. - 

Senator Batpwin. In other words, you mean, by that, that when one 
man made a statement he was pretty ant to involve somebody else? 

Mr. Puri. Yes, sir. 

Senator Batpwin. Then, did you talk with that somebody else? 

Mr. Pert. Not immediately, sir, because before this I tried or we 
tried to find additional witnesses so that, when we get the accused 
in, we have more solid evidence against him, but just one witness, we 
ask him who else saw him and to whom else did he talk. 

Just one more thing, not inthis connection any more, but which 
might be of interest to you. We gave papers to the prisoners in the 
cells and told them, “If you know of anything and you were not in- 
volved yourself, tell us.” I have one of those papers here which was 
given toa prisoner inacell. His name was Siegmund. He was later 
on a defendant, and which was written in space on top in my own 
handwriting is written in defendant. 

Senator McCartuy. He was a defendant or a witness? 

Mr. Pert. Defendant in the end. This time he was just in a cell 
and he was handed this paper. 

Senator McCarruy. Of what was he convicted ? 

Mr. Pert. He was convicted, Siegmund, of having participated in 
target practicing on American soldiers. He, Siegmund, and Fry- 
mund on an afternoon or evening when they were not very busy lined 
up 9 or 10 American soldiers who had been with them for some time 
and did target practice on them. They lined them up in front of 
them one after another, shot those Americans. 

This is the first statement in which, of course, he does not involve 
himself. He got into his cell a paper which says in my writing “Per- 
sons of whom I know that they bumped off prisoners or civilians or 
officers of whom I know that they gave orders to shoot prisoners or 
who were present when prisoners were shot.” 

This was an empty sheet of paper which was given into his cell, 
and here he starts telling. .Of course, he himself had done nothing at 
this time, but he starts telling what he saw and what he heard, and 
this information we used. Here you have another case. 

Senator Barpwin. I would like to make that a part of the record. 
- Mr, Peru. Yes, sir. 

(The document above referred to is on file with the committee.) 

Senator Batpwin. Do you mean by this, Lieutenant, that this in- 
formation was volunteered to you? 

Mr. Pert. Yes, sir. Sir, I am certain that you understand that if a 
man has been in solitary confinement for several weeks, he has the 
‘desire to tell his story, and then he gets a paper on which it does not 
say, “What did you do?” Tt says, “What did you see the others do 
something ?” 

Some, not every one, but some of them said, “This son-of-a-bitch, 
I will show it to him;” and thus they became involved into the whole 
story because if they had seen it, they must have been present at the 
shooting. 
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Senator Barpwin. That has been made a -part of the record, as an 
exhibit. 

Senator McCarruy. I missed part of your statement. Let me ask 
you one question that I meant to ask you before. Did a number of 
the officers have dogs that they had named after various defendants? 

Mr. Pert. I heard now just outside for the first time that Colonel 
Ellis named or is supposed to have named a dog 1 year after the trial 
with the same name as one of the defendants. 

Senator McCartuy. How many of the officers had dogs? 

Colonel Exris. I am the only person that I know of. I saw that 
jetter. Colonel Rosenfeld is alleged to have named his dog, but I do 
not think that is so because his dog, as I recall, was Bruce, and none 
of the defendants had that name. I named my dog after Sepp Diet- 
rich. I called my dog Sepp. 

Senator Batpwin. Why did you call him Sepp? 

Colonel Exx1s. Well, this was a year after the trial, and my dog was 
a Boxer and he looked like Dietrich. ‘He was kind of ugly so I just 
named him after him. That is the only reason I had. I had no other 
reason. 

Senator Batpwin. Did you bring the dog home? 

Colonel Eris. Yes, I brought the dog home. I still have him. 

Senator McCarruy. With the chairman’s permission, may I ask 
Colonel Ellis this: Did the interrogators at that time wear the battle 
decorations of the defendants? 

Colonel Exuis. Peiper alleges that, but I never saw any of them 
wear them, and I doubt it very, very much. 

Senator McCarruy. Did you promise Peiper that you would send 
his decorations to his wife? 

Colonel Ex11s. No, sir; I certainly didn’t. 

Senator McCarruy. Of course you were not with Mr. Thon all the 
time. Do you know whether Mr. Thon wore the decorations of the 
various defendants ? 

Mr. Peru. I never saw him, and I consider it impossible. It would 
have made him ridiculous, American with German decorations, in 
their eyes. 

Senator McCartuy. Thon was not an American, was he? 

Mr. Peru. I believe, gentlemen, you are under quite a misapprehen- 
sion. To the best of my knowledge, Mr. Thon is an American-born 
Gentile. That is my best knowledge. I am certain he is in Phila- 
delphia, that he was born in Philadelphia. 

’ Senator McCarrny. Do you know where he is now? 

Mr. Peru. Pardon ? : 

Senator McCarrry. Do you know where he is now? 

Mr. Peru. [understand that he is overseas still. 

Senator McCartuy. Is he working for the American military? 

Mr. Pert, I have not seen him since the trials. 

- Senator McCarruy. Some of the. witnesses here said that he was 
referred to as a “39er,” meaning by that a non-Aryan refugee from 
Hitler Germany. : 

"Mr. Pert. Definitely not. 

Senator McCartuy. Do you know, Joe? 

_ Mr, Cuamoprrs. Yes; the trial record shows—I was trying to locate 
it—he was born in Philadelphia, if my memory serves me correctly. 
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He presently is employed by the American Military Government. in 
Germany. He is still on investigative work. 

Senator McCarruy. While we are on this, how about Kirschbaum ? 
Is he an American or is he a German citizen ? 

Mr, Peru. Kirschbaum is an.American citizen. I know that he 
comes from Vienna originally. 

Senator McCarruy. He left about the time you did. In other 
words, he was a refugee also? 

Mr. Pert. That is right; yes. 

Senator McCarruy. How about Steiner? 

Mr. Prev. Steiner was originally Viennese, or around Vienna, 
Austria. - 

Senator McCarrny. In other words, you and Kirschbaum and 
Steiner were refugees, but Thon was an American citizen ? 

Mr. Pert. I was an American officer, sir, not a refugee. As to 
Steiner, Steiner was never an interrogator. He was an ‘interpreter, 
and a very poor interpreter at that. 

Senator McCarruy. You were a refugee from Hitleri ian Germany ? 

Mr. Peru. That is right, sir. 

Senator McCarruy. And then you in 1942 got your citizenship? 

Mr. Pert. In 1948, I believe, sir. I know it was early 1943. 

Senator McCarry. That was the fast procedure whereby you got 
your citizenship, I gather? 

Mr. Pert. In the . Army. 

Senator McCarruy. A different kind of a schnell procedure? 

Mr. Perv. Yes. 

Senator McCarruy. In other words, you did not take the usual time 

to get your citizenship ? 
~~ Mr. ‘Pert. No, sir; I served in the Army. Because I was in the 


Army I became a citizen. 
Senator MocCarruy. Just this one question. You did not see any 


combat, did you? 

Mr. Prt. I mentioned it, sir. I was not a combat soldier, but I was 
with a field interrogation detachment and I saw people die around me. 

Senator McCartuy. Do you know of any of the interrogators who 
had been in combat units? 

Mr. Peru. I am almost certain that Kirschbaum was. 

Senator McCartiry. You think he was? 

Mr. Peru. I am almost certain that he was. Again, sir, as an intel- 
ligence man I believe he was in intelligence. You know these field 
interrogation teams interrogated the prisoners right after they are cap- 

“tured when they were still under the shock of battle, and they did 
not shoot at the enemy, but around them everyone was shooting 
and they were in the same dangers, in more dangers because when 
the Germans got any American who was of European birth, they 
shot him right away. We know quite a number of those cases. 

Senator McCarviry. I am trying to find out whether any of the in- 
terrogators were at any time combat soldiers. 

Mr. Peru. I am nod certain of Thon, but Thon was a master ser- 
geant before he became a civilian. I could not tell you. I do not 
want to speak for him. 

Senator McCarruy. Do you know of anyone in the entire group of 
interrogators from your own knowledge or who told you they had 


been combat soldiers ? 
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Mr. Peru. I do not know, sir. 

Senator McCartuy. You do not know of any? 

Mr. Pert. There might be. I do not know. 

Senator McCarter. Pardon me, Mr. Chairman. 

Mr. Peru. As this question was brought up, sir, I would like first 
of all—I mentioned already that I have never been in concentration 
camps. <A. witness here testified under oath that I have suffered very 
badly, that I have been under death. I was never under any sentence 
at all. ae 
If the committee believes it important, I have an affidavit with me 
stating, testifying to the fact—someone who has been with me all the: 
time—I was never in a concentration camp. I will be glad to submit. 
it if you think it is important. 

Senator McCartuy. lo you recall which witnesses said that you. 
had been in a concentration camp? I think one of them said you had. 
escaped from a train on the way to a concentration camp. Do you 
recall which witness said that? = 

Mr. Peru. Yes, sir, I recall that it was testified to under‘oath by 
Mr. Bailey, and this is as true as the fact that he saw me slap some- 
one, kneeing in the groin. 

Senator McCartry. Do you recall what Major Fanton said about. 
your background ? 

Mr. Pert. I was not here, no, sir. 

Senator McCarruy. Did you check that testimony ? 

Mr. Pert. No, sir. 

Senator McCarruy. You checked Mr. Bailey’s testimony. 

Mr. Peru. Yes, I must say I did not check the testimony, but I 
read it in all the papers. 

Colonel Ex1is. I think you asked me about Lieutenant Perl’s back-~ 
ground, and [ told you that was the story I had heard. That was. 
hearsay, but I was not testifying it to be a fact that he had escaped 
from a train or was about to get on a train and was taken back and 
later escaped, but I did not know that to be the truth, and I tried to. 
make that clear at that time. 

Mr. Pert. I want to also mention something else in this connection, 
sir. Itis quite obvious why the Senator mentions my European birth, 
and I want to stress two things. I have no prejudice against Ger- 
mans as such or against any Germans. 

I fee] that those boys, those Germans, whether they were Germans: 
or Belgians, who shot in cold blood our soldiers, should hang inde- ° 
pendent of what their nationality is, but I have no prejudice against. 
anyone because of his nationality, color, race, or faith. 

In this connection I want to show to the court, if you want to make 
it a part of the record, the year of 1948 I spent about $300 spending 
food parcels through CARE, a Quaker organization probably known 
to the committee, to Europe, all this to gentiles of Austrian or Ger- 
man origin, and I have the receipts here by CARE, and I already 
mentioned I believe that Mrs. Perl is what you call a gentile, which 
would speak against prejudice on my part too, because she is of the 
same stock as those people whom I interrogated here. 

Senator McCarruy. Let me ask you this: The other day you said 
you would not give your word of honor to any of the defendants be- 
cause you felt that they were far beneath you. You mean they were 
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beneath you because they were defendants in a criminal case, or because 
of nationality, or why? You recall when you said that? 
_ Mr. Pert. Yes, sir. 

Senator McCartuy. I believe the words used were “These men were 
so far beneath me I would not give them my word of honor.” Iam 
curious why you said that. 

Mr. Pert, I willexplain, sir. Ibelieve I read in Peiper’s affidavit, I 
am quite certain the last affidavit that he sent in again, that he gives | 
his word of honor. Here the word of honor is not as frequently given 
a sover there. It is something which is given amongst people of the 
same grade between friends. ; 

One officer will give his word of honor to the other officer, but an 
officer, according to the German views, never gives his word of honor 
to an enlisted man, for instance, even in private life never. 

‘You put yourself on exactly the same level and he is, and. of course 
not because I am an American officer or because I am a lieutenant and 
he is a defendant, but due to the whole circumstances that he is the 
accused and I am the interrogator, right or not, I have a certain advan- 
tage over him. After all, he goes to jail afterward and I go out, and 
I would be losing part of this advantage if I would put myself entirely 
on the same level. 

We conversed very nicely, very friendly, but there was still a reserve, 
and this reserve between us would have been broken down completely 
if I would have given my word of honor. 

Senator McCarruy. Let me ask you this. Twelve of the defend- 
ants were convicted at Dachau, 12 of the Malmedy defendants who 
were convicted had their convictions set aside later. In other words, 
they went free. Now did you feel that you were far above those men 
at the time, or do you still feel you are far above them? 

Mr. Pert. Maybe I do not seem to understand. 

Senator McCartuy. Twelve of the defendants whom you interro- 
' gated, the men whom you say you were so far above, 12 of them 
were freed when the court got through hearing the evidence. The 
oe said, “These men are not guilty of any crime.” Do you follow 
me? . 

Mr. Peru. Yes. ; a 

Senator McCarrury. Now my question is did you or do you feel far 
above those defendants who are free? 

Mr. Prrt, No, sir; definitely not. 

Senator McCarry. Now then, I understand that when you said you 
felt that you were far above them you meant'in rank. They were 
prisoners and you were not. 

Mr. Peru. Sir, I am glad about the way you are questioning today 
because I believe we will understand each other very easily, because 
we want the same thing. We want to clear it up. 

I did not feel in the way that I am high above them, but the circum- 
stances created that I was above them definitely. I was a free man and 
they had to answer me. 

Senator McCarruy,. Then you did not feel morally above them ? 

Mr. Pernt. I felt. morally above them, but not because I was an 
American and an officer, but because they had killed and I had not, 
but I did not feel in the way above them, “Who are you?” That is 
what you mean. “You are just German or you are just a workman 
who has nothing to say.” ; 
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Senator McCartuy. You say you felt morally above them because 
they had killed? ; 
Mr. Peru.. Yes, sir. 
' Senator McCarry. In other words, you decided which ones had 
killed and which ones had not, and those that you had decided were 
guilty you felt that you were morally above them. Is that right? 
Mr. Peru. Sir, J am reconstructing now. If a prisoner came in 
and I did not know anything about him, which hardly happened be- 
cause before we got them in I had information on them; we had a 


-whole 201 file which was kept by Major Fanton. If I just screened 


people as we did in the beginning, fishing and we did not know any- 
thing about him, then I did not feel above him. 

Senator McCarry. All right, now after you have decided that 
a man is guilty, you yourself before the court has decided he is guilty, 
you, Lieutenant Perl, have decided that he is guilty, at that point you 
have decided you are morally above him. 

Mr. Peru. Yes, sir. 

Senator McCarrny. At that point you felt you did not owe him 
the same obligation that you would owe someone who is on your same 
level? 

Mr. Peru. I would not say this, sir, any more. I believe that cer- 
tain higher positions oblige us to the moral responsibility. 

Senator McCartuy. Will you repeat that? I did not get it. 

Mr. Peru. I felt that Iam above him. When he came in and we had 
before not 100 percent proof, you might call it, but three or four wit- 
nesses had said this man, “I saw this man shoot him,” he did not con- 
fess it, but we had considerable proof against him, certainly my atti- 
tude was I did not think of this but if you try to locate me on this 


- point, I follow you. 


I most probably felt morally higher than he did, but it would be 
wrong to draw from it that I did not feel the obligation because I am 
morally higher than he is, to give him all the fairness which everyone 


should have. 


Just the contrary, because I was above him, I had to exercise this 
position more carefully. I was obliged to. 

Senator McCarruy. Before we leave here I would like to get your 
definition on another matter which I consider very important. I have 
before me the testimony you gave the other day. Do you recall we 
asked you whether you led a certain man, Hennecke, to believe you 
were representing him. You said no, you did not, that you told him 
you were taking care of his case. 

By that you meant that your job was to get his confession and con- 
vict him. Then later on either under cross-examination or direct 
examination at Dachau in the record you were asked, “Mr. Perl, did 
you lead Mr. Hennecke to believe that you were representing him?” 

Your answer was, “Yes, sir.” 

Then I called your attention to the discrepancy as I recall between 
your testimony there and here, and we had some discussion as to just 
what you would calla lie. I have before me your answer. I wonder 
if you want to elaborate on this. You said: 

“I did not know who said it, but someone said that the truth has 
many phases and each single one of them is a lie.” 

You said, “I did not know who said it, but someone said that the 
truth has many phases and each single one of them is a lie.” 
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Now do I understand that you subscribe to that definition of the 
truth, or were you merely giving us that for enlightenment? 

Mr. Peru. Sir, not to your enlightenment, but I wanted to describe 
by it—I hope you do not mind—the procedure that you took out— 
that is how I felt—of the whole content of my statement about Hen- 
necke, one sentence, and brought the sentence out here, so I said the 
truth has many faces, not phases, and each single one of them is not 
truth. Each single one of them isa lie. If you put them all together, 
this is the truth. This is what, I wanted to say, because taken out of 
content the one sentence which you mentioned was not truthful, and 
in the connection with the other sentences, it was the truth. 

Senator McCarruy. Well, do you want to tell us now that you did 
or did not lead Hennecke to believe that you were representing him in 
a mock trial? We will forget about the phrase “defense attorney.” 

Mr. Peru. Yes. 

Senator McCartuy. Forget about that phrase. Take the phrase 
“representing him,” which I think all of us understand. Now do you 
want to tell us that that was the truth or a he, or that that was a lie 
that is partly the truth, or in what: way does this particular definition 
of yours apply to that? 

Mr. Purt. To this? 

‘Senator McCarruy. Let us ask them one at a time. First, is it 
true now and the whole truth that you led Hennecke to believe that 
you were representing him, that during the mock trial and before the 
time you got his confession, you did lead him to believe you repre- 
sented him? 

Mr. Peru. Hennecke? 

Senator McCarruy. Hennecke, yes. 

Mr. Pert. Yes, I started to say Hennecke was under the impres- . 
sion, because of my behavior he was doubtlessly under the impression 
that I might be his defense attorney, and the moment I noticed that 
‘he might be under this impression, I corrected him and said, “I am 
not your defense attorney.” 

Senator McCarruy. You said, “I will take care of your case.” 
Mr. Peru, Right, sir. 

Senator McCarruy. You said, “I will take care of your case.” 
Mr. Peru. Yes, I said this. 

Senator McCarruy. “I will take care of your case.” 

Mr. Peru. Yes. 

Senator McCarruy. In other words, that you would represent him 
in the case. . 

Mr. Pert. It was a double meaning, as I stated yesterday. 

Senator McCartur. Well, now the meaning that you conveyed to 
him . 

Mr. Peru. I wanted to be evasive by this. 

Senator McCarruy. You wanted to be evasive? 

Mr. Peru. Yes; I did not want further questions. 

Senator McCartuy. You wanted to be evasive? 

Mr. Pert. When I told him, “I am not your defense attorney; I 
am taking care of your case,” J did not want further discussion about 
it. ; 

Senator McCartuy. You said, I am taking care of your case”? 

Mr. Pert. Yes. 
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Senator McCartuy. So you led him to believe you were taking care 
of ny case. 

r, Pert. I let him decide whatever he thinks after I had made 
fe ‘to him, “I am not your defense attorney.” 

Senator MoCarruy. Let us for get about the defense attorney. Do 
you feel that you led Hennecke to ) believe that you were representing 
him, that you were taking care of his case? 

Mr. Perv. In the sense of being his good boy, a man who means 
well to him, yes; in this sense, yes. 

Senator McCarry. And looking after him; iseeing after his in- 
terests ? 

Mr. Pert. Not only looking after his interests but believing that he- 
is not such a bad man after all. ; 

Senator McCarruy. And looking after his interests? 

Mr. Peru. Yes, in this sense. 

Senator McCarruy. In other words, you in this mock trial, were, as 
you say, this good boy taking care of bis case and looking after his 
interests. Is that correct now? 

Mr. Prru. To be the good boy and—— 

Senator McCarruy. Using your own language. - 

Mr. Peru. Looking to the fact that he should be given an oppor- 
tunity to tell the truth, and I pretended that I believed him to tell 
the truth right from the beginning. 

Senator McCarriy. Now let us get down to this. It is a very 
simple matter. You and this man were in the same room together 
and you were talking? 

Mr. Puru. Yes. 

Senator McCarruy. I want to know whether or not you led him 
to believe that you were representing him and looking after his case. 

Mr. Peru. Yes. 

Senator McCarruy. Did you or did you not? 

Mr. Pert. Sir, Hennecke claims now that I beat him. Do you ever 
hear of a defense attorney beating his client? 

Senator McCarruy. Let us forget about the beating now, I am ask- 
ing you this question. You were there i in court. This man says, “Are 
you my defense attorney?” You say, “I am looking after your in- 
terests.” Now my question to you is this: 

We will talk about the beatings later on, if you want to. I will 
be glad to, but for the time being this is my question: At the mock 
trial did you lead Hennecke to believe that in this mock trial or cere- 
mony—call it what you like—you were taking care of his case and 
were representing him? Do you understand? 

Mr, Pert. Yes. Not that I am representing him. He was under 
the impression, he should be under the impression, that I am an inter- 
rogator who believes him to be a good man, and as there was another 
man who always shouted at him, he should turn tome. That was the 
~ idea. 

Senator McCarruy. Did you lead him to believe in your opinion 
that you were representing him?’ Did you think that this man thought 
that you were representig him, looking after his case, his interest ? “Tt 
is a simple matter, you see. 

Mr. Peru. Sir, I believe it is quite obvious from the trial record that 
he was under the impression that I probably or possibly am his defense 
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attorney,so he must have for a short moment believed that I am repre- 
senting him, but the moment he uttered it, I corrected it. 

Senator McCarruy. You say you corrected it. By correcting it you 
said, “Now, Hennecke, I am taking care of your care.” 
Mr. Pert. No, sir; I said before this, “I'4m not your defense attor- 
ney. You do not have a defense attorney.” 

Senator McCarrny. You said, “I am taking care of your case?” 

Mr. Peru. That is right. 

penalor MeCarruy. So you told him you were taking care of his 
“case ? 

Mr. Peru. That is right. 

Senator McCarruy. Is that right? 

Mr. Peru. Right. 

Senator McCarruy. So there is no doubt in your mind but what you 
led Hennecke to believe what you told him, and by your actions that 
you were taking care of his case. Is that right or not? 

Mr. Pert. Sir, I believe that until I told him this, that I am not his 
defense attorney, he was under the impression that I probably am his 
defense attorney. After I told him this, as to my opinion he was under 

’ the impression, “He is not my defense lawyer. He is an interrogator, 
but he is some well-meaning, very well-meaning interrogator.” 

Senator McCarrny. Let us get this straight. When you said, “Iam 
looking after your case,” you said, “I am not your defense lawyer, but 
T am looking after your case,” you have already testified that you cor- 
rected the impression to this man that he was in court, that he was 
being tried; in other words, that he was having his trial. 

Now my question is this, and it is a very simple matter. If you want 
to tell me the truth, you can. If not, we can keep this on forever or.as 
Jong as the chairman lets us. 

Senator Batpwin. If you are going to keep it on forever, I will go 
and do something else. 

Senator McCartny. I intend to keep it on until the man answers the 
question, Mr. Chairman. 

Senator Batpwin. Go ahead. I am not going to impede in any 
way. Go ahead. 

Senator McCartiy. Did you lead this man to believe that you were 
taking care of his case in court that day when he thought he was being 
tried for his life? Did you lead him to believe that you were taking 
care of his case; you answer that, will you ? 

Mr. Peru. Yes. As to my recollection, this question whether I am 
his defense attorney or not was not asked in this room where he was 
interrogated where the fast procedure took place, but as to my recol- 
lection it took place afterward, when I was with him alone in the cell, 
so I do not know what his belief was during the fast procedure. 

Senator McCartuy. Allright. Now during the fast procedure you 
say you do not know. You do know there was a fake court. Let me 
ask you this. Those fake judges were not dressed in uniforms of their 
ownrank. Am TJ right? 

Mr. Pert. They might have been, they might not. I do not recall, 
but it is possible that there were people there who had higher ranks 
or they might have been civilians and had ranks on. 

Senator McCartuy. Well, now do you know that you previously 
testified that they were not dressed in uniforms of their own rank? 
Do you remember that? 
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Mr. Peru. I do not recall it, but it is quite possible. It was usual 
in Intelligence if it is preferable, then you. put on bars or eagles or 
whatever seemed appropriate for the occasion. 

For instance, one could not interrogate, let us say, a major as a 
second lieutenant. A German major, he would not have answered 
you, so you put on eagles to interrogate. 

Senator McCartruy. I am not speaking of interrogating. I am 
speaking of the judges in the Schnell procedure. In those cases the 
Jucers used to put on uniforms that were not their own. It that 
right ? 

r. Peru. Yes, sir. 

Senator McCarruy. Then we are in this room with the fake judges 
behind the bench and what you call the bad boy, bringing in the wit- 
ness, accusing the defendant. The defendant thinks he is being tried 
for his life. ; ; 

Now you said this man did not ask you whether you were his de- 
fense attorney until you left this courtroom. Now my question is this: 
During these proceedings by your activity and by what you were say- 
ing did you then lead him to believe that you were taking care of his 
case, in other words, that you were handling his case for him, that 
you were representing him, seeing that he would get fair play ? 

Mr. Peru. Sir, I cannot judge but by the circumstances of what hap- 
pened, what occurred in this man’s mind. I would have to conclude. 
You know the circumstances as I know them what was going on. They 
are not disputed, so you can draw this conclusion just as well as T can. 
I do not know from my own what went on in his mind except for the 
fact that afterward he asked me whether I am his defense attorney. 

Senator McCarruy. Well, was this whole set-up designed to con- 
vince him that he was being tried ? 

Mr. Peru. Now, sir, this question I would like to answer, and I be- 
lieve it is important to answer it. I do not think that this committee 
is aware of the fact that according to Continental law—— 

Senator McCarruy. I think we will have to hold it until tomorrow. 

Senator Batpwin. Do you want to go on while you are in the middle 
of this now ? , 

Senator McCarty. I will be glad to come back, Mr. Chairman. 

(Short recess. ) an 

Senator McCarruy. Mr. Perl, the chairman says we will continue 
until I have gotten an answer to this one question. We are going to 
adjourn for the evening, I guess. You can determine whether we get 
home for a hot or cold lunch. 

Now I still want to find out from you the answer to this one ques- 
tion. Forget, if you will, for the time being about the various phases 
of truth and try to stick to what the average people over here consider 
truth. First, let me ask you this: The purpose of the mock trial was 
to create the right psychological atmosphere in which to get confes- 
sions, right? _ 

Mr. Prrt. It was to create the right psychological atmosphere to 
find out the truth. ere 

Senator McCarruy. And to get.confessions ? 

Mr. Peru. If they were true; yes. 

Senator McCartuy. You did not want any confessions that were 
not true, did you? 

Mr. Peru. Certainly not. 
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Senator McCarruy. And you thought up this Schnell procedure, 
I gather, according to Major Fanton. : ; 

Mr. Pert. I believe after this, Major Fanton, if he said that I 
thought it out, then he-was in error. I suggested it, but it was not 
my idea. The idea is based in Eyropean law procedures; if you will 
permit, I will explain it a little more in detail. 

Senator McCarrny. He may have said “suggested” and not have 
said you thought it up, but you are the man who suggested it to Major 
Fanton, right ? ; . 

Mr. Peru. The first kind of procedure, not the noisy second type 
which is to my best knowledge—and I am certain that I am exact— 
was used in only two cases, in Kubn and in the Hennecke case. ; 

Senator McCarruy. In other words, you do not like that noisy trial 
of people shouting back and forth. You like a more orderly trial, we 
will call it ceremony, if you prefer that. ; 

Mr. Por. Interrogation, I would call it, formal interrogation. 

Senator McCarruy. The only objection you had was when they 
got noisy, shouting back and forth. You wanted to keep it more for- 
mal, more quiet, more like a court, in other words. 

Mr. Pert. More like a court, not like a trial, but like an investiga- 
tion court. j 

Senator McCarrry. And the purpose of having the mock judges, 
the fake judges was to convince the defendant that he was actually 
having his trial, right? 

Mr, Peru. The purpose—— 

Senator McCarruy. Was that one of the purposes, let us say, to 
avoid a lengthy explanation ? 

Mr. Pra. No, sir. 

Senator McCarrny. You say no? 

Mr. Psrt. No, definitely not. 

Senator McCarruy. Do I understand that you did or did not want 
to let the defendant believe that he was being tried ? 

Mr. Pert. We did not want the defendant to believe that he is being 
tried. I did not want him and I do not think anyone else wanted it. 

Senator McCarrsy. So that the purposes of the judges behind the 
bench was to convince the defendant that he was not being tried ? 

_ Mr. Pert. No, sir. If I would have the possibility to explain to 
you about the investigating procedure, then you might understand the 
purpose better. ie 

Senator McCarruy. Let me ask you this. The chairman suggests 
that this bill take some time. Let me take 5 minutes. I do not think 
I can complete it then, Mr. Chairman. We will see if we can arrive 
at anything. ; 

Senator Hunt. Go ahead. 

Senator McCartuy. Now you say it was never the intention of the 
on convince the defendant that he was being tried. Is that 
right ¢ 

Mr. Peru. I could not answer for the court. I would not know what 
Mr. Owens, the prison officer, thought, but I, with some legal exper- 
ience in European law, definitely had not the intention to give him the 
impression that he is being tried. I wanted him to believe that it is 
a very formal and very important interrogation. 
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Senator McCarruy. You were the man who suggested this to Major 
Fanton ? 

Mr. Peru. Right, sir. 

Senator McCarruy. Did you suggest that men sit behind the table? 

Mr. Peru. Yes, sir. 

Senator McCarruy. And that they would impersonate judges? 

Mr. Puru. Yes, sir. 

Senator McCartruy. You did. All right, so that in this mock trial, 
this ceremony, there would be fake judges. That is your suggestion ? 

Mr. Peru. In this sense, yes, sir. 

Senator McCartuy. And it was your suggestion also that there be 
what you call a bad boy and a good boy, the bad boy being the man 
who would present the case against the defendant to the judges, and 
the good boy being the man who would represent the defendant, object 
to the questioning, and in other words protect the rights of the defend- 
ant. Is that right? . 

Mr. Peru. This procedure was used in two cases. I do not think 
this procedure was my suggestion, but I participated in one of those 
cases. 

Senator McCartuy. You participated ? 

Mr. Peru. Ido not-think it was.my suggestion. 

Senator McCartuy. In other words, you do not think it was your 
suggestion to have a good boy and a bad boy? 

Mr, Perv. I do not think SO, no, 

Senator McCarruy. All right. In the suggestion that you made, 
how was the mock trial or the ceremony to be conducted ? 

Mr. Perv. I tell you. According to European, to Continental 
criminal procedure—— 

Senator McCarruy. Will you forget about 

Mr. Peru. [have to, sir. You will not understand. 

Senator McCarrny. You do this. We will understand. You take 
us into that room, will you; the defendant is in the room. 

Myr. Peru. Yes. 

Senator McCarruy. We have the fake judges behind the table. 
Now from there on you. pick it up. You tell us what was to happen. 

Mr. Peru. In the beginning 

Senator McCartuy. We want the background why it was done and 
that sort of thing. We will go into that, but I want you to tell 
us what was donein that room. Will you do that? 

Mr. Pert. Yes. There were two sharply defined kinds of pro- 
cedure. I am speaking about the first now. 

Senator McCarriry. That is the quiet procedure ? 

Mr. Peru. Yes. There were five or six, I believe, or four or five 
of this kind. I do not think any of the defendants was before such 
a fast procedure. As far as I remember it was used on witnesses. 

Now the prisoner came in and behind the table there were two and 
in some cases three persons sitting. On the table was a crucifix and 
there were two candles. The hood was taken off the prisoner either 
just before he entered the room or in the room itself. 

Then one of the two or three persons sitting on the other side of 
the table invited him to sit down. Then he was advised of the sanc- 
tity—then he was told that he is suspected ef having committed such 
and such crime. Then he was advised of the sanctity of the oath. 


724 MALMEDY MASSACRE INVESTIGATION 


He was told that perjury is a.severe crime and he was requested to 
stand up. He was requested to stand in front of the crucifix. The 
candles were lighted and his oath was taken. Then during the cere- 
mony the two or three men sitting behind the table, the Americans, 
rose oe then they sat down again, and then the formal questioning 
started. ae 

Senator McCarty. Now stop right there. Tell me the purpose of 
the formality of their standing up and sitting down. Was that to- 
create the impression it was a court? 

Mr. Pert. It was the clear intention to impress him with the im- 
portance and the sanctity of the oath. 

Senator McCartuy. Now let us go back to this question. 

Mr. Pert. Sir, I do not deny that this was intended to impress him 
that this is a court. ee ie 3 

Senator McCarruy. In other words, there is no doubt about it. 

The purpose of it was to impress him that this was a court. 

Mr. Prey. An investigating court, an investigating judge. 

Senator McCartay. And you say that this was not intended to 
impress him that he was to be tried ? 

Mr. Peru. No, sir. 

Senator McCartuy. And you are sure of that? 

Mr. Pert. That was as I understood it. I do not know what some 
legal member of the court might have thought. 

Senator McCarrny. And did you tell any of the defendants that 
this was not a court, they had no right to pronounce sentence, that 
this was merely an interrogation ? ee 

Mr. Peru. I understand your question. I will try to recall. I 
do not think I ever told any defendant that he is not being tried. 

Senator McCarruy. Mr. Chairman, with one of those minutes to 
go yet, I would like to take that time to point out to this witness what 
Major Fanton had to say about this. Does anyone have the original 
statement of Fanton, the formal statement ? 

Mr. Cuambers. It was included in the record, and I think you are 
reading from it. 

Senator Hunr. While you are looking for that, Colonel Chambers, 
you had a question you wanted to ask. 

Mr. Cuampers. I wanted to ask a couple of questions on this mock- 
trial procedure. You have just mentioned, you used a term which is 
new here, and that is the investigating judge. 

Mr. Prru. Yes, sir. 

Mr. Cuamezrs. Earlier you made some mention of the continental 
procedure. Now am I to infer from that remark that under the con- 
tinental system of investigations and court procedures there was an 
investigating Judge that, with some sort of ceremony, would make an 
investigation before the trial, before the actual trial ? 

Mr. Peru. This is absolutely correct, sir, and this was the reason why 
I suggested this formal interrogation to Major Fanton. It is 8 years 
ago. I donot remember whether I told him this reason, but this can be 
established by everyone who just studies, looks into the European law. 

The procedure is on the Continent, in Germany, Austria, in Czecho- 
slovakia, in all those countries where Germans live, is as follows: There 
is a difference, of course, between the trial and the pretrial procedure, 
but the difference is not as sharply marked as it is according to Ameri- 
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can procedure. The pretrial investigation is conducted by a regular 
judge. 
: Mr. Cuamenrs. You mean he isa regular member ofthe court? 

Mr. Peru. He is a regular member of the court of the territory 
within which this crime was committed. This judge, as far as I 
‘speak now I am certain it applies for all those countries of which I 
spoke now. From now on it applies certaintly to Austria, Czecho- 
slovakia, to certain parts of Poland which once belonged to Germany, 
and certain parts of Yugoslavia, and so on, but I am quite certain it is 
in Germany. 

This same investigating judge who in Germany, too, is a member 
of the same court can be 3 days a week an investigating judge, and 3 
days a week a trial judge. 

In the morning he might be investigating case No. A, and in the 
afternoon he might be investigating as a trial judge in case No. B, 
of course, not the same case. ' 

Mr. Cuampers. Well, Mr. Perl, through these processes where an 
investigating judge has a prisoner in for that purpose, do they swear 
in their witnesses and ask them questions and things of that type? 

Mr. Peru. The procedure is quite formal. It is believed that it is 
very important to impress the suspect with the sanctity of the oath. 
He does not have to be necessarily a prisonsr. He might be free and 
called in to testify before the investigating judge. 

Senator McCartuy. While you are questioning, would you go into 
this matter? I understand on the Continent they do not allow the 
defendant to take an oath. 

Mr. Cuameers. That is the very question I was going to ask. Do 
you mean that the witness is sworn in or the accused is sworn in by 
the investigating judge? 

Mr. Peru. The witnesses are sworn in by the investigating judge. 
The defendant is not sworn in, but he is in a very formal and very 
solemn way reminded of the fact that if he lies, this, according to 
the law—this is the law—is the reason to give him a stiffer sentence. 

Mr. Cuampers. Well, do they have, for instance, a crucifix around, 
candles, and things of that type? 

Mr. Pert. Now I speak for all the countries which I mentioned 
with the exception of Germany. I do not know, in Germany maybe, 
too, in Austria, in the Sudetenland, in many of the territories from 
which those people come they definitely have a crucifix, they have two 
candles on the table, and prior to the witness taking the oath, the judge, 
the investigating judge reminds him of the sanctity of the oath. Then 
he tells him, “Put yourself up in front of this crucifix.” ‘Then he 
rises. With him-everyone present in the courtroom—and it is a court- 
room even if it is a pretrial procedure—rises. Then he takes his oath 
and then only he sits down. : 

_ I have with me an affidavit of an authority on continental law, a 

man who practiced law there for 39 years in which he describes some- 
thing of this procedure. It is Dr. Hugo Medak of Los Angeles, 
Calif. IfIam permitted to read it or hand it to you 

Senator Hunt. Do you want to put that into the record? 

Mr. Peru. Yes, sir. 

Senator McCarruy. Joe, in view of the short time 

Mr. Cuampzrs. May we, for the purpose of identifying this docu- 
ment, put it in the record, and then tomorrow we will pick up, 
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if it is agreeable, at this point, and go further with this particular 
discussion ? 
(The document referred to is as follows :) 


AFFIDAVIT 


Dr. Hugo Medak of 223 South Kenmore Avenue, Los Angeles, Calif., duly sworn 
deposes : 

1. I was a member of the Bar of Vienna, and exclusively engaged there in the 
practice of civil, as well as criminal, from the year 1899 to the: year 1938. 

2. I hereby certify, that according to judicial procedure there, a crucifix was 
standing in every courtroom, on the courts table or desk, in front of the inves- 
tigating or presiding judge. To the left and to the right of the crucifix was a 
candlestick, each with one candle. The following was the procedure of admin- 
istering the oath to a witness: The investigating or presiding judge first re- 
minded the witness of the sanctity of the oath. He then requested the witness 
to take his stand in front of the crucifix. Then the judge rose and with him 
rose to their feet everyone else present in the courtroom, including spectators 
and visitors. The judge then spoke aloud the following oath formula, which 
was repeated word by word by the witness: “I eall God the Almighty and all- 
knowing as a witness to the fact, that I will speak the full and exact truth and 
nothing but the truth. So help me God.” After the witness, his arm raised dur- 
ing all this ceremony, had repeated the above whole sentence word by word, 
not only the words “I do,” the judge, and after him everyone else present in the 
courtroom took his seat again. The solemnity of the ceremony was stressed 
by the fact, that the two candles to the left and to the right of the crucifix were 
lit prior to the taking of the oath. 

In my thirty-five years of law practice I made the experience that this solemn 
procedure achieved its purpose, and this purpose was not to intimidate the 
witness, but to impress him with the sanctity of the oath and thus to impress 
upon the witness the duty of speaking the truth. 

Dr. Hugo Mrpak. 


Subscribed and sworn to before me this 10th day of May, 1949. 
[smart] CuLirForD B. Graw, 
Notary Public. 

My commission expires May 27, 1950. 

Senator McCarruy. Let me ask you this: You say, in the conti- 
nental practice, No. 1, they never swear in the defendant. 

Mr. Pert. No, sir. 

Senator McCartuy. Your procedure, the one that you recommended 
to Major Fanton did provide for swearing the defendant ? 

Mr. Pzru. Yes, sir. 

Senator McCartuy. In the continental practice it is actually a judge, 
a legitimate judge who conducts the mock trial, the investigation trial. 
They do not call someone off the street. 

Mr. Peru. Not the investigation trial, the pretrial investigation. 

Senator McCartuy. They do not have any fake trials in the con- 
tinental procedure? 

Mr. Perr. No, sir. 

Senator McCarty. So when you say this was modeled after the 
continental procedure, let us make it clear that here you had fake 
judges, men who were not judges, men dressed up in uniforms other 
than their own, where in the continental procedure you had an actual 
judge of the court who sits down and takes the witness’ statement. 
Am I right? 

Mr. Pert. Sir, you are not right, because we are speaking about 
the word “judge” and the word “judge,” according to you means a 
trial judge, whereas the judge there is an investigator. He is not a 
member of the court, but he is an investigator, so in this sense it was. 
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correct. We were investigators, and we could not be later on in the 
trial any more, but we had approximately the same position which 
the investigating judge had there. 

Senator McCartuy. Am I correct that in the continental procedure 
you say the judge may be in court m the morning, and in the afternoon 
sit as an investigating judge;isthatright? 

Mr. Pert. That is quite possible; yes. 

Senator McCarruy. So that he is a judge, not a member of the 
police department ? 

Mr. Peru. No. 

Senator McCarrpy. He is not a member of the police department ? 

Mr. Pern. No. 

Senator McCarruy. Not part of a detective agency ? 

Mr. Peru. No. 

Senator McCarruy. He is a member of the court; right? 

Mr. Pert. Right, sir. , 

Senator McCarray. You do not know under continental practice 
of their recognizing any fake judges and having mock trials by the 
police department or the detective agency investigating the case? 
That is not recognized on the Continent ? 

Mr. Pert. I do not know whether the police use mock trials there. 
I do not know. 

Senator McCarruy. You suggested this because it follows con- 
tinental procedure. Am I correct in this: That as far as you know 
continental procedure does not recognize mock trials conducted by 
the police department or any detective group or anything like that? 

Mr. Peru. No. 

Senator McCartry. So that when you say this was modeled after 
the continental procedure, that is untrue in that the continental pro- 
cedure does not recognize any mock trials? | 

Mr. Peru. Right. 

Senator McCarry. The continental procedure recognizes bringing 
witnesses in? 

Mr. Peru. Right. 

Senator McCartuy. Not the defendant, but witnesses, swearing 
in witnesses ! 

Mr, Prrv. Yes. 

Senator McCarruy. You departed from that, in that No. 1 you 
say, “We will swear in the defendant, we. will put him under oath.” 
Right ? 

Mr. Peru. Right. 

Senator McCarruy. And No. 2, you do not have any judges from 
the court. You call in anyone like this young Mr. Owen who was 
a supply officer and say: “Here, you act as president of the court,” 
so there is no likeness at all, is there, except perhaps the size of the 
_ room or something like that? 

Mr. Peri. Yes. Now, sir, we come always, you see, back to the 
same thing. I do not know what Mr. Owen though about it, but 
when I suggested this I thought—and this was the intention: I do 
not claim that we acted exactly according to European procedure but 
the idea was to make this man feel that he is interrogated in a very 
formal and very important interrogation and that he has therefore 
to speak the truth and that if he does not speak the truth he might 
get into very bad trouble. ' Fe 
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Senator McCarruy. Now, let me ask you this one question. You 
were a criminal lawyer in Vienna. You tried, I believe you stated 
the other day, some 100 or 200 important criminal cases. You went 
before the Supreme Court, so apparently you had considerable prac- 
tice. Let me ask you this: If a criminal case came to you, you had the 
job of defending a man accused of a crime, and if you found out that 
the police department had conducted a mock trial and convinced 
this man he was being tried and they had what you call a good boy _ 
and a bad boy, one representing him, taking care of his case, the 
other one trying to prove he is guilty, and they have men dressed up 
behind the bench impersonating judges who are not judges, they 
swear this man in and say “Now, you have got to tell the truth in this. 
case;” here is a crucifix; here are candles,. religious articles, and you 
found that under that procedure they extracted a confession from 
him, would you consider that reversible error, that you would get 
that case reversed? Under the laws of Austria, would that be a rever- 
sible error? Or would you think, “No, that is not a reversible error” ¢ 

Mr. Pert. Sir, I am not very familiar with the expression “reversible 
error.” 

Senator McCarruy. Well, by that I mean a case that the reviewing 
court sends back for a new trial. The court says, “This trial is not 
properly conducted.” That is what is know as reversible error, a 
type of error which is great enough so that the reviewing court will 
say, “This must be retried.” 

Mr. Peru. I do not think my position—I try to put myself now into 

the position of the defense lawyers there. I do not think my position 
would have been good. 
_ 'The rules of evidence are by far not as stiff as they are here. Almost 
every evidence is admitted, not almost, practically every evidence is 
admitted as long as it is relevant and the court attaches importance to 
it, whatever he wants to attach. 

Now, if the court would find there that this evidence is so impor- 
tant that he believes it, he could appeal for legal reasons, but against 
the opinion of the court that thig is true or this is not true, I could 
not have done much. For legal reason, I could have appealed only. 

Senator McCarruy., Let us assume this case comes to.you. You 
have got the job of handling the appeal. 

It appears that you have this mock trial and that the man is told 
he will be hung. His defense lawyer, or, as you say, the man repre- 
senting him, the good boy, goes back to his cell then and says, “Now, 
if you will sign this confession, then your family will get back.their 
ration cards; then, they will not be hung, you will not be bung; I will 
get you off with 10 or 15 years; you sign this confession.” Just assume 
for the time being those are the facts in the case, would you say that 
then you had a case which would be reversed by a court in your 
homeland under the Jaws in existence at that time? 

Mr. Perv. First of all, I want to state, as you know, this was not the 
case in our case. It is a hypothetical case, and secondly, sir, I believe 
you will not believe me; as I suggest, consult someone else with legal 
experience there. I might be wrong, but I believe that I could not 
have done much even in the very hard and very extreme case which 
you just described, because the evidence could have been brought into 
court. I do not doubt this, because you could bring evidence as long 
as it was relevant, and if the court attached the importance to it. 
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Of course, I would fight it at the court, and I might be able to fight. 
it for legal error, too, but I do not think, because ‘only legal reasons. 
that could be wrong procedure could be brought in. 

Senator McCartuy. Just one question. Let us say that instead of 
being the defense lawyer you are the reviewing judge and this case: 
comes before you and then you find all that I allege is true including: 
the statement to him that he is going to hang in the morning. 

“Tam your friend. Iam the man who is taking care of your case.. 
I have arr anged that if you sign this confession you will get off with 
10 years,’ > and the man takes the choice instead of hanging. 

You are the reviewing court. That case comes before you. Would 
you then say that man did not get a fair trial, or would you say, “No, 
itis fair”? “We gota confession from him.” 

Mr. Pure. I would say that this man who was treated as you de-. 
scribed now got a very unfair trail, and I would look into the law, 
whether I can find something in the law to have the first judgment re-. 
versed, if he was treated as you said now. 

Senator McCarray. Thank you. 

Senator Hun. We will adjourn until tomorrow morning at 10 
o’clock., 

(Whereupon, at 5:20 p. m., an adjournment was taken until 10:00 
a. m., Wednesday, May 18, 1949.) 
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WEDNESDAY, MAY 18, 1949 


Unrrep Staves SENATE, 5 
SUBCOMMITTEE OF THE CoMMITTER ON ARMED SERVICES, any 
Washington, D. C... 
The subcommittee met, pursuant to adjournment, at 12:35 p. m., 
in room 212, Senate Office Building, Senator Raymond E. Baldwin 
presiding. 
Present : Senators Baldwin, and McCarthy. : 
Also present: J. M. Chambers, of the committee staff Howell J. 
Hatcher and Francis Flanagan, of the staff of the Subcommittee on 
Investigations of the Committee on Expenditures in Executive De- 
partments; and Colonel Ellis. 


TESTIMONY OF WILLIAM R. PERL—Resumed 


Senator McCarruy. Mr. Perl, you understand without being sworn 
from day to day that you are still under oath? 

Mr. Perx. Certainly. 

Senator McCanruy. Mr. Perl, did you know that the Army con- 
ducted some sort of an investigation, prior to the trial, of the claimed 
brutalities or torture methods, call it what you may? 

Mr. Peru. Yes, I knew that, 

Senator McCarruy. And had any of the prisoners complained to 
you that they had been mistreated ? 

Mr. Peru. I learned of this investigation; there are two questions 
which are put to me now. 

Senator McCarruy. The first one first. 

Mr. Perv. I learned of the investigation of the Army conducted by 
Colonel Carpenter, to my knowledge, only 1 or 2 days after [ arrived 
in Dachau shortly before the whole—set up in Schwabisch Hall would 
up. I went to relieve and there I Jearned for the first time, to my best 
recellection. 

Senator McCarruy. Do something for me, try to answer my ques- 
tion—be quiet for a minute, will you try to answer my question ? 
And if you feel that an explanation is necessary, tell us and we will 
let you explain. 

Mr. Peru. Yes. 

Senator McCarruy. What I asked you was this: Did you know 

.the Army conducted such an investigation, if you can possibly tell 
me yes or no, then if you want to explain your answer, we will give 
you an opportunity to do that. We will try to get you away today 
you want to I know and if you continue to give a Tengthy explanation 
of every answer, it will be tnpossible to. get vou away. Do you 
understand ? : 

Mr. Perv. All right. 
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Senator McCarruy. The next question is: Did any of the defend- 
ants complain to you personally that he had been mistreated ? 

Mr. Pert. I believe that General Dietrich after the interrogation in 
Schwabisch Hall mentioned that on his way to the interrogation cell, 
he was kicked into his behind by some guard. 

Senator McCarruy. Do you know. what guard kicked him? 

Mr. Peru. No, sir. 

Senator McCarry. Was that the time the Polish guards were on 
duty ? 

Mr. Peru. I believe so. 

Senator McCartuy. And he complained that he had been kicked 
around by the Polish guard? 

. Mr. Peru. Not kicked around, he didn’t make much out of it, but 
he complained more, in a way, that it hurt his dignity, not that he 
was actually hurt. 

Senator McCarruy. In other words, he told you that he had been 
kicked around. 

: Mr, Peru. I believe he told that on this occasion. 

‘Senator McCarruy. Now, you were interviewed by Carpenter, were 
you not? 

Mr. Peru. No, sir. 

Senator McCarrry. Were you interviewed by any of the Army staff 
that was conducting the investigation into these alleged beatings 
and kickings? 

Mr. Pert. No, sir. 

Senator McCarrny. Did anyone come to you and say, “Mr, Perl, 
what do you know about this,” or anything like that? 

‘Mr. Pert. No, sir. 

Senator McCarray. During any of the investigations into the al- 
leged brutalities, were you ever contacted, either by the Army, or any- 
one else, on this ‘particular question of what you knew about beatings 
or kickings or anything of that kind ? 

Mr. Peru. As far as [remember, the man who had claimed mistreat- 
ment prior to the trial claimed to have been mistreated by Captain 
Schumacker. 

Senator McCarruy. Listen to me, will you? I asked you a ques- 
tion—whether anyone contacted you and asked you any questions, 
asked you for any peraption, about any of the kickings or beatings. 
Do you understand me? 

Mr. Peru. Yes. 

Senator McCartuy. Then you 
Mr. Pzru. I was contacted by the United States Army War Cri imes 
Branch Office approximately in October 1947. 

Senator McCartuy. October 1947? 

Mr. Prru. October, 1948, 

Senator McCarruy. Were you contacted by mail? 

Mr. Pert. Right. 

Senator MoCaern’. You don’t have that with you, the letter? 

Mr. Peru. What? 

Senator McCartuy. The letter. 

Mr. Peru. No. 

Senator McCartruy. Did they ask you to make out an affidavit? 
Mr. Pert. Right. 
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ings or beatings or torture, or anything of the kind? 

Mr. Peru... Yes. 2 a . 

Senator McCarruy. And you made out an affidavit? 

Mr. Peru. Yes. ...,:.. 2... ; 

Senator McCartuy. In the affidavit did you say that Dietrich had 
complained to you that the Polish guards had mistreated him? 

Mr. Pert. I do not remember whether I said it, but it- was part of 
the trial, it was known to everyone who had anything to do with the 
case. Dietrich repeated his charges in open court. a 

Senator McGartuy. All right. - Did you, in your affidavit, if you 
know, and if you don’t, know, we will give you the affidavit, but in that 
affidavit did you set forth the facts about Dietrich’s mistreatment by 
the Polish guards? 

Mr. Peru. I don’t think so. 

Senator McCarruy. Now, there is an order here, an order of Major 
Fanton in regard to the interrogation, I believe they call it. 

Mr. Cuampers. SOP No. 4. : 

Senator McCartuy. I think you told me the other day that you 
did not follow, you did not believe in the wisdom of paragraph B, or 
something to that effect. I would like to have you clear it up so 
that there will be no doubt, if I may read this paragraph to you. 


Where a prisoner being interrogated in a crime is implicated in that crime— 
in other words where the prisoner is implicated in the crime so that 


he is one of the war criminals— 
it is permissible to tell him that he will be. recommended as a witness if such 
statement to the prisoner will cause him to tell a full or more complete story so 
that he will be of more value to the case as-a witness than as a defendant. 

Now, as I understood your statement the other day, it was that you 
did not agree with this order. 

Mr. Peru. It was new, the whole idea was new to me, that is what 
I stated. a 

Senator McCarruy. You think that this was a good idea, to follow 
this procedure? You think it was proper ? ; 

‘Mr. Peru, It ran somehow—yes, I think it was proper. i 

Senator McCarry. In other words, you think it was proper for 
you to promise a man who is a war criminal, in other words engaged 
in the Malmedy shootings, we will say, who shot: our American boys, 
you think it 1s proper to you to tell him that. if his statement was 
such that it would be valuable to you in convicting some of the other 
men. who were equally guilty, that then he would not be a defendant, 
that then he would be used as a witness. Do you think that was. 
proper ? 

Mr. Pert. I started to say before, somehow, I wanted to say, it was 
somehow against my European-continental legal feeling to make such 
. a statement to any witness, but this SOP was made by an American 
uth and I thought it was proper, and according to the laws of this: 
country. a 

Senator McCarrur. I can assure you now it is not in accordance 
with the laws of this country. I can assure you now that a district. 
attorney or a police department—no one except the judge can take it 
upon himself to offer immunity. Do you understand that? 


_ Senator McCarruy.. Telling everything you know about any kick- 
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Mr. Pert, I understand that, and according to-continental law even, 
the judge or no one could give him this promise. 

; penater McCarruy. This would be improper under continental 
aw! GEE ot 

Mr. Peru. It would be improper under continental law. 

Senator McCarruy. Knowing now that this is not in ne with. 
American law, do you now say that this was entirely improper? I 
don’t want to deceive you on it. Let the question rest there. 

You say now this would be entirely improper or this was entirely 
improper ? : 
~ Mr. Peru. I wouldn’t make this judgment, I do not think that I can 
judge it, and as to American Jaw. As to European law, it would not 
‘only have been improper or would have been proper, but it would have 
‘been impossible. No one can promise him that he would not be a de- 
fendant, and I believe none of the defendants would have believed 
‘him if anyone had promised it to him, because the idea is just strange 
to European thinking. 

Senator McCarruy. Let me ask you this: On the question of 
whether you believe it or not, we have the affidavits that they did, the 
defense attorneys said they did, every indication was that they did, 
but I want to ask you this, forget whether or not the men believed it, 
let’s confine ourselves to this order. It, in effect, says to you, Mr. 
Perl; where a man is implicated in a crime, in other words where he 
is guilty, where he is one of the war criminals, it says, Mr. Perl, where 
you think that by promising him immunity, you’can get a statement 
which will be effective in convicting the other defendants, that then 
you may do that. 

Is that, in simple language, what the order says? 

Mr. Peru. I would like to have the question repeated. 

Senator McCarruy. I won’t ask the reporter to read it over. I will 
repeat it for you. ni 

Paragraph B, can we reduce it to this simple language, that this in 
effect says to you, one of the interrogators, Mr. Perl, when you are 
dealing with a defendant, a man implicated in the crime, in other 
words a war criminal, if, by promising him immunity, in other words 
‘that he will be a witness and not a defendant, if by doing that you 
can get a statement which will be valuable in convicting the other de- 
fendants, you may so do. Is that as you understand this order? 

Mr. Peru. I do not remember the words, but I would like first to 
say what I remember, before reading it. I remember that we had in 
every case, where the possibility existed that one man could be used 
as a witness instead of a defendant, an idea which was new to me, 
that where such a possibility existed, before doing anything we had 
to consult with Major Fanton. That is what I remember. And, as 
the occasion did not arise for me, I probably did not think about 
permissibility of it, and what you are asking me now is what I think 
now about it. 

Senator McCarruy. No; I am asking what you as an interrogator 
understood this language to mean. To me I think it is very clear. I 
think there is no doubt about what it means. I think it is very clear, 
but I am asking whether or not you understood the English language 
well enough, understood the order well enough, to know what -it 
means, and I will read it again, if you care to dave me to. 
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Mr. Peru. I would like to have you. 

Senator McCarruy (reading): Where a prisoner being interrogated in a 
crime is implicated in a crime, it is permissible to tell him that he will be rec- 
onimended as a witness if such statement to the prisoner will cause him to 
tell a full or more complete story so that he would be of more -value to the 
case as a witness than as a defendant. However, before any such statements 
are mide to a prisoner, the tdtter must be cleared with the. commanding 
officer. 

Do you follow that? 

Mr. Peru. Yes. . 
Senator McCarruy. My question is this: Do you understand that 
to mean that it is proper after first clearing with the commanding 
officer, not a judge, that it is proper for you to pick out one of the 
war criminals who is implicated in the crime, and say to him, “If 
your statement is such that you will be of more value as a witness than 

as a defendant, then we will promise you immunity” ? 

Is that as you understood this. order ? 

Mr. Peru. I do not remember how I understood: it, but now I 
wouldn’t understand it. as you say, because I would think that this 
question, whether his testimony is more valuable as a witness or as a 
defendant-is to be decided between the interrogator and Major Fanton, 
and the witness certainly could never have been told, “Listen, I am 
going to talk with you now and if you will be more valuable as a 
witness than as a defendant, then you will not be a defendant.” I 
would not have misunderstood, that way. . 

Senator Batpwin. If I understand Senator McCarthy’s question, 
Lieutenant Perl, it is this:. Did you believe, when you interrogated 
these prisoners that if you thought, from what they had to say, that 
they would be more valuable as a witness than it would be.trying to 
build up a case against them and making them a defendant, that you 
could tell them that they would not be a defendant but would be a 
witness? I think that is the sense of the whole thing. 

Senator McCarruy. That is the sense of it, very clearly stated. , 

Mr. Peat. I am under oath, and I do not remember what I believed 
at-this time. AJ] I remember is that the possibility existed’ theoreti- 
cally, before talking about such a thing with the prisoner, if. such a 
thing appears more opportune, to discuss it with the commanding 
officer, that is all I recall now. And everything else I would have to 
do would be reconstructing it. 

Senator Batpwin. Do I understand you to mean if you thought that 
was the situation, here is a man we have to say to, “Now, if you will 
tell us the whole story. you won’t be a defendant, but you will be a 
witness.” If there was a man like that, do I understand you to mean 
that you then would discuss that with your commanding officer and 
he would decide whether or not you were to say to this prisoner, “If 
you will tell us the whole story, we will make a witness of you and not 
- a defendant’? © — 

Mr. Pert. This is how I understood it, but as I said before, I never 
user it because somehow it goes against my leeal background to tell 
something like this. 

Senator McCarruy. Did you ever tell Major Fanton that this was 
one part of this order that you just did not intend to abide by? 

Mr. Peru. No. - : 

Senator McCarruy. Well then 
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Mr. Perv. I did not make up my mind not to abide by it, but I just 
did not because I felt an aversion against Ite... os 
, Senator McCarriy. I think that’s.a natural aversion, but my ques- 
tion is this: In view of the fact that. you were working as one of the 
interrogators, in view of the fact that -you desided that this was an 
improper order and went against your grain, or whatever you call it, 
could you tell me why you didn’t go to Major Fanton and say, “Major, 
I can’t abide by this particular order”? a 
Mr. Peru. I did not have the intention not to abide by it, sir. The 
occasion did not arise and maybe the. occasion. did not arise for me 
because I just was not eager to apply it in this case. 
« Senator McCarrny. But, the ‘other interrogators knew they could 
apply that rule? - i sb ass . {RATS : 
Mr. Pert. I suppose so. Everyone read ite. - 
Senator McCarry: You wouldn’t. be in any position to know what 
offers the other interrogators made? 
Mr. Peru. No, sir. tag oe 
« Senator McCarrny. So what the other interrogators felt like using 
if it went against their grain, or what they thought. was proper, and 
whether they used..it, obviously you cannot telliat this time? 
~ Mr. Pert. No, sir. - ye. dee ees 
' Senator McCarruy. Now, the other day in answer to Senator Bald- 
win’s question in regard to whether you had beaten.a certain witness— 
I think it was Weiss or Wichmann—you said‘that—if I don’t quote. 
you exactly, you can check the record—you ‘say, “No; we didn’t have 
to'in this:case.. He very freely confessed.”::. : + ; : 
Can you tell me how many other cases there were that you didn’t 
have to indulge in any beating or anything? - _ 
a Mr. Peru. I am quite certain I never said “we did not have to in this 
ease. 
Senator McCartuy. I may be doing you an injustice. Let me 
check that. 
Senator Batpwin. While you are checking that, Senator, we have 
got here in this, in our records here, the statement of everybody who 
led an affidavit in connection with the Supreme Court matter who 
makes any complaint about being abused by this particular witness. 
I think that before Mr. Perl gets off the stand I would like to examine, 
or have someone examine him on the different claims made by these 
different Germans in their affidavits, so that he may have an op- 
portunity to either admit it or deny it, or to give some explanation in 
connection. with it, such explanation as he wants to. Don’t you think 
that is the way we ought to proceed with this? 
Senator McCartuy. I heartily agree with you, Mr. Chairman; 
very Teattlly agree with you. 
(Discussion was had off the record.) 
Senator McCartuy. Now, when you said you didn’t have to in this 
case, and it is being traced in the record for the exact words, in an- 
oe to Senator Baldwin’s questions, whether or not you were beat- 
ing him. 
r. Pert. If I could read it, I could probably recall it. I certainly 
did not mean in this case we did not have to beat him, but probably, 
I do not remember the wording, but we didn’t have to use any method, 
any additional tricks or anything; but just telling him and confront- 
ing him with those people—— 


MALMEDY MASSACRE INVESTIGATION 737 


Senator McCartuy. You said was it Colonel Peiper,. or 
General Peiper? | 
- Mr. Purr. Colonel Peiper. 

Senator McCarruy. You examined Colonel Peiper and got his 
statement ? 

. Mr. Peru. Yes. 

Senator McCarry. You told him that there was, so far as he was 
concerned, he was one of the major criminals, there was no chance for 
him, but he could save his men by signing a ‘confession ; right? 

Mr. Pert. N 0, sir. 

| Senator McCarriy. Your answer is “No”? 

Mr. Peru. That is right. 

Senator McCarruy. Did you ever tell him that by signing the type 
of confession you gave him, that he would be able to clear some of his 
men, or take the responsibility himself? 
~ Mr. Pert. Tnever gave him any confession; he gave me a confession. 

Senator McCartuy. You gave hima confession to sign at oné time: 

Mr. Pert. No; I never handed anyone a confession to sign. As I 
told you last time it was taken down, the statements in a narrative 
form, which is again in accordance with the law governing the pretrial 
procedure there in paragraph 104 of the Austrian Criminal Proce- 
dure, of 1887, I believe, we can find now the same words in July 1945, 
the story or statement. made by the witness before the investigating 
judge is to be taken in a narrative form, and not by question and 
answer. The investigating judge is permitted to deviate from this 
procedure in certain cases, if he thinks it necessary, but this is. the 
regular procedure. 

Senator Barpwin. May I ask a question there? You mention: haa 
procedure. These are statements that were taken in these pretrial 
procedures, so-called, that you have described, how were they used in 
connection with the case? "That i is, in the normal process of the law? 
Do you understand what I mean? | 

Mr. Peru. In Austria? © 

Senator Batpwin. Yes. 

Mr. Pert. The witness was called i in, and if he took the stand, it 
was normally not used; but if there was a discrepancy between his 
statement and what he had said before, then it was used. 

Senator Batpwin. In other words, it was used as a basis of cross- 
examination ? 

Mr. Peru. That is right, sir. If he were on the stand. If he was 
absent, for instance, had fled or something, or if he did not take the 
stand then the statements which had been made by him before were 
read to the court, and they could be read in any case. The district 
attorney or the defense attorney could insist that these statements 
should be read. 

Senator McCarrry. Now, you got the confession from Peiper; 
right? 

Mr. Peru. I got three confessions. 

Senator McCarruy. Three different confessions? 

‘Mr. Peru. That is right. 

Senator McCarruy. Were you the only interrogator who got a 
confession from Peiper ? 

Mr. Peru. I believe I was. At least he spoke, after he had told me 
about it, he spoke freely to all the others about it. 


738 MALMEDY MASSACRE INVESTIGATION 


You see, he is quite an interesting person, and although they had 
no business to do it, sometimes after he was through with the interro- 
gation people visited him in the cell and brought him cigarettes, and. 
so on, and on this occasion he spoke freely about what he had done. 

Senator McCarruy. I am going to tell you something else. I am 
not going to interrupt you any more, I am going to let you make 
answers at as great length as you care to, but I want to ask you a 
question and find out whether any other interrogators got confessions, 
and I want to know, yes or no—— 

Mr. Peru. As far as I know no formal confessions 

Senator McCarruy. Listen’a minute. You can give as lengtny 
an explanation as you want to. You have my word that it will be 
impossible for me to finish my questions today, and I think the chair- 
man will have me ask all the questions I think are necessary, but there 
is one way we can finish this today and that is if you will try and 
answer the questions and if you think the answer is not complete or is 
unfair, in that case then you can make a further explanation; but, all 
of these lengthy explanations will mean that we will be here for days. 
Do you understand ? 

_ Mr. Peru. Yes, sir. 

Senator McCarrny. I want to ask you this: In talking to Peiper, 
did you ever indicate to him that if he would take the responsibility 
of issuing the order, that that would make it easier on the men in his 
command ? 

Mr. Peru. No, sir. 

Senator McCarruy. You didn’t? 

Mr, Preu. No, sir. 

Senator McCarruy. Did you tell him that the men of his command 
would be able to use his confession as part of a defense or a mitigation 
if it appeared from his confession that he issued the order and said, 
“Kill these Americans boys?” Did you tell him that? 

Mr. Peru. Definitely not. 

Senator McCarrny. Did he ever tell you that he would be glad to— 
strike that. 

You had no difficulty in getting a confession from Peiper? You 
didn’t have to beat him or anything, did you? * 

Mr. Peru. I didn’t have to beat anyone, and I wouldn’t have beat 
anyone. — 

Senator McCartuy. O. K. You had no difficulty in getting a con- 
fession fron Peiper. 7 

Mr. Pert. I wouldn’t say that. I had some difficulty, sir. 

Senator McCarry. Did he ever tell you that he would sign any 
confession whatsoever that would help the men of his command ? 

Mr. Pert. No, sir. I wouldn’t have accepted such a confession. 

Senator McCarruy. Let me ask you one question, just leaving 
Peiper for one moment and going back to this man Hennecke. Where 
you were the defense attorney, or friend of the court, or call it what 
you may, you had interrogated him, and he had refused to sign a con- 
fession and I believe your testimony is that he had been interrogated 
four or five times, but after this trial or ceremony, call it what you 
may, he then signed a confession admitting his guilt; right? 

Mr. Peru. Yes, sir. ; 

Senator MoCartuy. Can you tell us why he changed his mind and 
signed that. confession, the confession he refused to sign before the. 
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mock trial? Did conditions change or were you persuasive, or what 
happened ? . 

Mr. Pert. I had interrogated this Hennecke in the very early stages 
before we had any information at all. Then, I believe he was inter- 
rogated for a length of time by Mr. Ellowitz. I had, when I interro- 

‘gated him, some evidence at my disposal all ready, after the first pro- 
ceeding; and with the help of this evidence which I had, I interro- 
gated him for the first time with a weapon in my hand. The first time 
I had been fishing, with the help of this evidence, and due to the fact 

‘that he felt that now he must talk, because if he doesn’t talk, this is a 
fast procedure before which he has been, and he might go to the 
trial, to the real trial before he had the opportunity to tell his story. 
These two things operated in softening him up, and slowly and slowly 
I penetrated into his story. 

Senator Batpwin. You made one statement there that I am par- 
ticularly interested in. You said ‘something about you didn’t inter- 
view him before you had some weapon in your hand. What do you 
mean by that? 

_ Mr. Peru. I mean some information on the case, not a pistol or 
‘something. 

Senator Batpwiy. That is what I wanted, if you had a club or 
anything. 

Mr. Pern. No, these were the weapons we used, material to get 
something out of him. When I interrogated him before, one or two or 
three or four times, it was very early in Schwabisch Hall, and I just 
was fishing for information. 

‘Senator McCarruy. Now, you got a confession 4 days after the 
first mock trial, after the meee trial or ceremony, or call it what you 
may, roughly 4 days after the ceremony—you then got’ a confession ; 
‘is that right? 

Mr. Peru. Probably right. 

Senator McCarruy. Mr. Hennecke in his statement says, this is on 
the 80th of March, or the 12th, I forget which, you went into his cell 
and told him that unless he signed a confession, another trial would be 
held and he wouldn’t be there; that he would be sentenced. Did you 
tell him that ? 

_ Mr. Peru. Certainly not. 

Seamed McCarruy. Did you tell him there would be another cere- 
mony ? 

Mr. Peru. Tell him what? 

Senator McCarruy. That there would be another ceremony. 

Mr. Pert. This I do not recall. 

Senator McCarruy. You went in and talked to this man before 
the first mock trial, and will you tell us what you told him at that time? 

Mr. Peru. Before the first procedure? 

Senator McCarruy. Yes. 

_ Mr. Peru. I do not remember. 

Senator McCarruy. You don’t recall? 

Mr. Peru. I believe it was something which had a distant relation 
to this case; if you want, I will tell you what I think it was. He had 
shot prisoners—he had shot, during—during the time the Germans 
retreated from Paris, he was accused by one of the men, it was one 
of the early statements that we got, that he shot in the streets there 
with his machine gun at civilians who were promenading in the streets, 
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‘and: as far as I remember J was questioning him about that, just to 
feel him out and try to find out how he was connected with this, inj 
which we were interested. 

‘Senator McCartuy. When you would see a defendant before a mock 
trial, would you explain to them what was going to happen at the 
mock trial? That is, in a case in which you were the friend of the 
defendant, or representative, or call it what you may? 

Mr. Pert. Only once I took part in one of these, the second time, . 
-fast procedures it was in the case of Hennecke. I do not think I was 
_on the Kuhn case. There were two cases. 

_. Senator McCarruy. You only took part in two? 
. Mr. Perl. I believe I took part in one, I do not believe I was in the 
_Kuhn case. By the way Kuhn was identified by a half a dozen wit- 
nesses that he shot this man—maybe less, but quite a number of wit- 
nesses. 

_ Senator McCarruy. Did you get the statement from this fellow 
‘Kramm ? 

Mr. Peru. I tried very hard to involve Kramm into the case, but I 
-did not succeed. 

Senator McCarruy. Do you recall you got a confession from—do 
you recall the name of the man who was charged with murdering a 

Belgian woman—do you recall you got a confession from one of the 
-defendants, to the effect that he went into the home of a Belgian family 
“over in, was it at B-r-u-e-n-n-i-g-e-n I believe was the name, and his 
confession set forth that he went into the home, asked this husband 
and wife whether there were any American soldiers in the home and 
-they said, “No,” and he then stepped back 2 meters and shot this 
woman in the forehead and that she fell dead. Do you recall getting 
that confession ? oo 
Mr, Peru. I believe that you are referring to a soldier with the name 
of Max Rieder, and I got his confession. : 
,, Senator McCartuy. You got that confession? 
Mr. Pret. It is not exactly—as far as I remember, there was only 
one woman in the room, and he shot her, as I remember it. 
-- Senator McCarruy. In any event, he went into this home, and the 
confession is here—I wonder if we can find that confession. 

Mr. Pert. He confessed to other shootings, too. 

‘Senator McCarruy. Let’s stick to this. You recall getting this 
confession; do you? 

Mr. Peru. Yes. 

Senator McCarruy. And he gave the details of how he deliberately, 

for no reason at all, murdered a Belgian woman? 

.. Mr. Peru. Yes. 

- Senator McCartuy. And you recall that toward the closing days 
of the trial the defense counsel was assigned one or more investigators; 
do you recall that? 

Mr. Pert. I do not, sir. 

Senator McCarruy. Do you recall that the defense sent an investi- 

gator, or someone, over to this Beligan town? 

Mr. Peru. Yes, sir. 

_ Senator McCarrny. And they came -back—first, let me ask you 
this: This was a litle crossroads hamlet; is that right? Bullingen is 
just a litle crossroads hamlet ? 
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~ Mr.Peru. ‘That I don’t know. °° | 

: Senator McCarruy. Well, do you recall that: jhe defense: investi- 
gator went over to this town and came back with an affidavit.from the 
mayor, or whatever you would call the head of such a little hamlet, 
and from the registrar, to the effect:that only one person had died in 
that town from other than natural causes during all the period of the 
time involved in this alleged shooting of this woman in her home, 
and that that was a Mrs. Anton Jonsten. Do you recall that so far? 

Mr. Peru. I remember the facts but not the name. 

Senator McCarruy. And do you recall that Anton Jonsten signed 
the affidavit to the effect that his wife was not shot and that no bullet 
wounds were found on her, and that she was killed while running, I 
believe the affidavit said; from combat and that was a result of either 
a grenade or a shell. Do. you recall that? 

“Mr. Porn. I will tell you what I recall. I cannot answer “yes” or 

“no,” because I only recall part of what you have said. 

Senator McCarruy. You recall the husband did sign an affidavit 

saying that his wife was not shot by a German. 

Mr. Peru. I don’t remember whether it was her husband but I re- 
member it was a competent person who signed such an affidavit. 

Senator McCarruy. If I tell you that “the affidavit is to the effect 
that he was-the woman’s husband, his name is Anton Jonsten, I assume 
we can agree that it was the: husband; right? 

Mr. Peru. I suppose so, not the husband, but a husband of one 
woman. who obviously perished in another way there. 

_ Senator McCarruy. Have you ever. wondered—strike thats 

_ Did you use any physical force, any threats, any inducements to get 
this German soldier to sign that part of his confession, the part in 
which he said he deliberately killed this Belgian woman ? 

My. Peru. No, sir; and, I-would like to answer the question that you 
started asking, but didn’t finish. Have you wondered—yes; I did 
wonder, sir. 

Senator McCarruy. Just a second, I will give you a chance to ex- 
plain it, but until I get through with my question will you please just 
answer “yes” or “no”? 

Mr. Peru. All right. 

Senator McCarruy. In any event you know that these affidavits are 
now on file, from the so-called mayor of this little hamlet, the regis- 
trar, and the husband. 

Mr. Pert. Yes; they were introduced at the trial. 

Senator McCarriy. My question is this: Did you use any force, 
any beatings, any mock trial, or anything like that to get the con- 
fession from this man? 

Mr. Peru. No, sir. 

Senator McCartuy. Are you sure that he was not subjected to a 
mock trial? 

Mr. Perv. Certainly not in my presence. T am almost sure he was 
not subjected to a mock trial; no. 

Senator McCarrry. You say he was not subjected to a mock trial? 

Mr. Pert. No. 

Senator McCartuy. Did Harry Thon help you get the confession ? 

Mr. Pert. TI cannot answer this “Yes” or “No.” I wil Ihave to tell 
you, a “yes” would be an incomplete answer, and an incorrect answer. 
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Senator McCartuy. Can I read to you this part of Max Rieder’s 
confession which concerns this one particular woman, to refresh your 
memory ¢ 
- Mr, Pert. You don’t have to. I remember her case. 

Senator McCarruy (reading) : ° 


About 1100 hours in the morning of 17 September 1944, we reached the village 
of Bullingen. At the exit of the village our SPW stopped. Our whole crew 
left the vehicle in order to look around in the nearer houses. I first walked 
with Sterman Regigel, or with one or two others of my comrades toward a de- 
serted American kitchen which was located up right in our direction of travel 
and in which we found cocoa and drank same. In this house we did not shoot 
anybody, but thereupon I walked into a house which was across the street, to- 
gether with Unterscharfuehrer—— 


Mr. Prru. You pronounce it very well. 
Senator McCartuy: (continuing) : 


Unterscharfuehrer Haas, who suggested walking through the house. In the 
kitchen of this house we saw a woman about 40 years old who was apparently 
left behind in this house. When we entered the kitchen we saw her standing in 
the middle of the room, and Haas asked her whether there were American sol- 
diers in the House. The woman montioned with her head “no.” Thereupon, Haas 
said to me: “Rieder, bump this woman off.” I was armed with a rifle which I 
then aimed at this woman. Thereby, I stood approximately 2 meters.away.from 
this woman, my face opposite her face. When the woman saw that I aimed at 
her she screamed with fright, remained standing, though. At the same moment 
I already shot, aiming exactly at the center of her forehead, the end of my barrel 
only about 1 meter away from the woman, and I hit exactly the same spot I aimed 
at. I fired one shot, after which the woman immediately collapsed—dead. I 
then bent down to her to see whether she was dead, because if she would not 
have been dead I would have fired my second shot at her, but this was not neces- 
Sary, because I established that the woman was dead without trouble. I also 
established at this examination that the bullet which penetrated the forehead 
came out the back of her head and that there was a big hole in the back of her 
head which the brain flowed out of. Thereupon, I returned to my SPW, while 
Haas still remained in the house, evidently to search through it. In my opinion, 
this woman gave no cause for which she should be shot. At the SPW I helped the 
driver— . 


J guess the rest has nothing to do with it. 

Now, you got this confession, right? 

Mr. Peru. Yes. 

Senator McCarruy. You say you didn’t use any force or violence or 
anything of the kind to get this confession ? 

Mr. Peru. No, sir. © 

Senator McCarruy. Yousay this man, insofar as you know, was not 
subjected to any mock trial ? 

Mr. Peru. No, sir. 

Senator McCarruy. You heard one of the witnesses testify that 
Steiner had bragged that he submitted the defendants to mock hang- 
ings, and by mock hangings he described the defendant would have 
a hood placed over his head and would be walked up three or four steps 
and told he was on the scaffold and the rope put up around his neck 
and over the rafter and given a jerk, and after that they got him to 
sign a confession which was previously prepared. 

Now, had this man been subjected to. any mock hanging, as far as 
you know? _ 

Mr. Perv. I do not know of any mock hangings. I believe that was 
all Mr. Bailey’s imagination. Res : 

Senator McCartuy. You say he was.not subjected to any physical 
violence at all? 
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. Mr. Perv. No. . 

Senator McCartny. What type ruses ea you use'on this man 
Rieder to get him to confess? 

Mr. Port. No ruses. If you do not let me tell you any stor ies, Sir, 
then it will never end, because you will not under stand how I could 
get it without ruses. 

Senator McCarruy. All right; go ahead then. 

’ Mr. Pert. You asked me whether Thon interrogated this man, too. 
As far as I remember, Thon had interrogated him before, and he had 
had from this Rieder a confession at the time of the shooting, he shot 
at the cross roads, but he had not taken the statement for one reason or 
another, and I was to take the statement which was very unusual, 
normally one took the statement of the prisoner whom one had inter- 
rogated, but this was very late in the procedure, it was shortly before 
the trial started 

Senator McCarruy. I don’t want to interrupt, but can I ask as you 
go along, Will vou tell us in the course of your statement where you 

rst got information about the killing of this woman at Bullingen? 

‘Mr. Pert. During this, I believe—during the interrogation which 
Lam going to describe to you as short as I can, Thon told it to me, as 
far as I remember now, or I was told by the commanding officer, I 
should take the statement Rieder had told about some shootings 
already and confessed, and that he was a cooperative man. 

So T went into Rieder’s—I was in the room, I do not know whether 
Rieder was in the room before me. but I remember that from the 
beginning I had Kramm, because I was to dictate this statement of 
this story which Thon had told me about some other shootings. 

In the course of taking the statement in shorthand by Kramm, this 
Rieder, who is a very stupid and primitive boy, mentioned an old 
woman, I remember because it appeared afterward odd that he called 
a woman 40 old—an old woman whom he—whom this bad boy Haas 
had shot. Haas had been his superior noncom. It was in the course 
of taking this statement of another shooting about which he had told 
before, so I just asked him to tell me in detail how Haas had shot this 
woman. He described in detail the house where they came in, and so 
on and so on, and how Haas had shot this woman. 

’ Then I told him, now really tell me the truth. Did you shoot the 
woman or did Haas shoot the woman? So he said again, “Haas shot 
the woman.” 

Senator McCarruy. Did you have Haas at that time? 

Mr. Pert. No; Haas was not in custody. We didn’t have him. 

Senator McCs ARTHY. And he just went on and volunteered the 
information that Haas shot this other woman ? 

Mr. Pern. Yes. He didn’t volunteer it—yes, in a way he volun- 
teered it. He wanted to put something on Haas’ connection and show 

. that he was not a bad man; his superior wasa bad man. And he told 
in detail the story of the shooting by Haas. 

When I questioned him a little closer, he then admitted that not 
Haas had shot the woman but he, on express orders of Haas, had shot 
the woman. When I heard this story I tried to locate where he was. 
Now, I have never been in this place in Belgium, I just knew it by 

map, and I must admit I am not so thorough, as you might notice 
from his statement, as, for instance, Major Fanton or Captain Schu- 
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macker is. They had the defendants draw sketches according to map, 
coordinate, and so on. 

Senator McCarruy. Did this man draw a sketch of this town, and 

of the house? : 
- Mr. Peru. I do nvt recall this, but there is certainly a sketch at- 
tached, though he described exactly where the village was. He de- 
scribed where he was. So I brought a map in and showed him which 
village it was, and he said it must have been this village here, and 
this village was Bullingen, and it seemed logical to me it must have 
been Bullingen, and of course if they were driving through this 
town—at this time I did not think he made a mistake, and this time 
T thought it must have been Bullingen, and I wrote Bullingen into 
the statement; and, later on, it. was obviously from this statement 
from this man it was or could not have been Bullingen because such 
a woman was not killed in Bullingen. I would like to finish this, if 
I may. ; 

The evidence as far as I know, after all the same discrepancy which 
you mentioned now was evident to the court, too, a court consisting of 
7 members, a general and 6 colonels, and the defense brought this fact 
in; but his statement was corroborated by evidence and obviously it 
is a mistake in the name of the village. 

Senator McCarruy. Statement corroborated by evidence—you say 
the statement of shooting this woman was corroborated by evidence? 

Mr. Perv. I am quite certain of this; I don’t remember the details 
but I am certain there was some corroborative evidence. 

Senator McCartray. By corroborative evidence you mean evidence 
by another witness? 

Mr. Peru. I don’t remember what it was. 

Mr. Fuanacan. The record will show in this case that the only evi- 
dence against this man was his own statement. 

Senator McCartuy. Do you understand that? 

Mr. Peru. Possibly. It 1s my recollection that there was some evi- 
dence, but that is to my best recollection, which was corroborative. 

Senator McCarruy. Mr. Flanagan has gone through the record, 
and now he tells you that there was no corroborative evidence. Does 
that refresh your recollection? 

Mr. Peru. I do not remember it. If he says so, it is no doubt in the 
trial record. 

Senator Baurpwin. Maybe we should put this in the record, because 
I would like to keep this together. 

In the review and recommendations of the Deputy Judge Advocate 
for War Crimes, being United States v. Valentin Bersin, and others, 
Case No. 6-94, this is dated October 20, 1947, on page 126 there appears 
that this Max Rieder was sentenced by the court to death by hanging. 

On this review of the Judge Advocate General’s office, a petition 
for review was filed by American defense counsel on December 28, 
1946. Recommendations that the findings and sentence be approved 
but that the sentence be commuted to imprisonment for 15 years 
commencing July 16, 1946. The reason given is youth apparently 
coupled with mental immaturity and narrow experience which, com- 
bined with the circumstances, should be considered in mitigation. 

There is also in this record proof that there was another shooting 
of American soldiers, which apparently there was, as the Judge Ad- 
vocate found, substantiated by the evidence. 
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‘Lhe point I am interested in is the point of—— . 

This point: How did the name of Bullingen get in there? In other 
words, this shooting was supposed to have occurred in Bullingen? 

Mr. Peru. Yes. : 

Senator Batpwin. How did you decide that that was-the town? 

Mr. Per. He described where they had taken off this morning and 
where they went in the afternoon, and he described the approximate 
time at which this happened, so I got a map and I showed him the 
map, where was it? And he pointed at a place and said this must 
have been here. I said look 

Senator Batpwin. In this particular case, it seems to me that either. 
one of two things happened: Either the shooting did not occur at all, 
or else if it did occur, it did not occur in Bullingen. It is either 
one or the other. . , 
~ Mr. Peru. There is no doubt in my mind that it occurred, but it 
occurred obviously at another place. “a 

Colonel Ex1is. Could I say something that might help clear this 
matter here? As TI recall, Mr. Flanagan, there. was no collaborating 
evidence for this particular murder. In the statement, Rieder refers 
to this Haas. Right at the end of our operation at Schwabisch Hall 
we brought 5 prisoners from the United States. One was Haas. 
Haas was involved in several other incidents, as I recall. When we: 
talked to Haas, that is, when someone talked to Haas, he disclaimed 
any knowledge of it. When he was confronted with other witnesses 
or other suspects who said, “This is not the Haas we are talking about,” 
and consequently the Helmuth Haas we had was not the right Haas, 
and there was not any corroborative evidence in this particular case. 
That is my firm recollection. 
‘ Senator McCarruy. May I ask you this, Colonel? This was 
allegedly heard December 17, 1944, do I understand the prisoners of 
war subsequently taken to that date were shipped over to this.country ? 

Colonel Exxa1s. Prisoners that were taken subsequent, that is, in this 
offensive, were shipped to the United States. We brought back a total 
of six from the United States. One was Haas and the others were 
named’ as defendants in the case, and we thought Haas really was 
going to be somebody and he turned out to be wrong man. 

Mr. Fuanacan. Mr. Perl, this statement from Max Rieder was 
taken about 7 weeks before the trial, on March 26? 

Mr. Peru. Yes. 

Mr. Fuanacan. You recall it? 

Mr. Puru. I remember it was very late; yes. 

Senator Batpwin. Can we interrupt now? We will adjourn until 
2:15, because we have a quorum call and we are getting near the end. 

(Thereupon, a recess was taken until 2:15 p. m., of the same day.) 


AFTERNOON SESSION 


The committee reconvened at 2: 45 p. m., upon the expiration of 
the recess. 
TESTIMONY OF WILLIAM PERL—Resumed 


Senator McCarruy. Mr. Perl, this place, Bullingen, was roughly 
how far from Schwabisch Hall, do you know ? 
Mr. Pert. About a hundred miles. 
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Senator McCarruy. About a hundred? 

Mr. Peru... Several hundred miles. 

Senator McCarruy. You know that for a fact? 

Mr. Pert. Yes. 

Senator McCarruy. How far was it from Dachau? 

..Mr. Peru. Farther. 

- Senator McCarruy. About low mach farther ? “ 

. Mr. Peru. Very roughly, - ‘probably 400 or 500 miles. 400 miles at 
least. 

Senator McCarruy. You told us this forenoon that in the case of 
this confession obtained from Rieder, regarding the shooting at 
Bullingen, that at the time you took the statement “fr om him that you 
were not convinced then that it was Bullingen, and he was not, either ; 
is that right? ; 

Mr. Pert. No. He showed me the place, and said—I do not remem- 
ber the words—I showed him the map, as I remember, and he said 
it must have been here, that is Bullingen. Here it is. 

Senator Batpwin. The committee will come to order. ; 

Senator McCarruy. Did he describe the size of the village? 

Mr. Peru. I do not remember. 

Senator McCarruy. Did he describe anything about the roads at 
any time? 

Mr. Peru. I do not remember. 

Sea McCarruy. Did he give you any way of identifying the 
village 

Mr. Prru. I do not remember. 

Senator McCarruy. Do you recall that he described exactly where 
the mess hall was? 

Mr. Pert. Yes. He described a few—one or two houses there. He 
described how to get into this house. 

Senator McCarruy. Did he describe where this mess hall was, and 
where the house, the Johnsten house, was in relation to the mess hall? 

Mr. Puru. He gave a few descriptions which would apply to many 
places, but he pointed at the map and said it was here. 

Senator McCartuy. Answer ny question, will you? He described 
where the Johnsten home was, the home where he killed the woman? 

Mr. Peru. Yes. 

Senator McCarrny. In relation to the American mess hall; is that 
right? 

Mr. Pxru. I think so. 

Senator McCarruy. Do you know that the defense investigators 
went over, checked, and found the Johnsten home was in the same re- 
lation to this mess hall as he had described it? 

Mr. Peru. As far as I remember, there was no mess hall, but he de- 
seribed the house in which the Americans had eaten. But I might be 
wrong. 

Senator McCarruy. Do you know that the investigators went over 
to the town, verified this, found the house in which the Americans had 
eaten, found the Johnsten home exactly where this man has described 
it? Do you know’ that? 

Mr. Pert. That I do not know. 

Senator McCarry. I gather that your statement now is that at the 
time you interrogated this man that you had to get him a map beforé 
he knew what town it was; isthatiright?) ~~ 


MALMEDY' MASSACRE. INVESTIGATION TAT 


My. Puri. Before he knew the name of the town, yes. ol 

Senator McCarruy. In view of the fact; that you are dealing with. 
a matter of life and death; the death of this unarmed woman, and the 
possible hanging of this man who allegedly killed her, why did you 
not: put that in the confession? In these detailed confessions, you 
seemed to write 16- and 18-page confessions. You write.the height of 
the: bush, the number of meters a bush was from the road. If both, 
of you were not certain this was Bullingen, why did you not say that? 
Why did you leave the details out of this confession ? 

Mr: Pert. I did not doubt at this time that it was Bullingen, because 
I knew when they had taken off in the morning, and I knew where 
this column ‘had arrived in the evening, and it fitted. Jt could have 
been a village 1, 2, or 8 miles away. But he told me it was Bullingen. 
fromthe map. [had no doubt it was Bullingen. - 

Senator McCarruy. Think very carefully before you answer this 
question, if you will: Had you heard, prior to interrogation of this 
prisoner, that some woman had been shot by a German soldier in 
Bullingen ? 

Mr. Prrt. In where? io : 

Senator McCarruy. Had you, before you got this confession, heard 
from other sources, that a woman had been killed by a German soldier 
in Bullingen ? 

Mr. Peru. I do not think so. 

Senator McCartuy. To refresh your recollection, did you not tell 
one of. the other interrogators that you thought you had the man who 
shot that woman and that you were going to get a confession from 
him, and that he was the man who confessed he shot this woman 
in Bullingen, and you had the knowledge of the killing in Bullin- 
gen, before you got the confession from him ? 

Mr. Pert. I.do not think so. I remember that when Rieder came 
in I had no idea that he was connected with any shooting of the 
woman. 

Senator McCarruy. But you did know that somebody was rumored 
to have killed a woman in Bullingen, and you had discussed that; 
had you not! 

Mr. Pert. I do not know, sir. 

Senator McCarruy. You do not? 

Mr, Peru. I do not remember. 

Senator McCarriuzy. If some of the other witnesses who came here 
and made the statement that you had discussed it, that you had heard 
that a woman had been shot by Germans in Bullingen; and, if they 
so testified, then I understand that your memory is such that you 
could not question their testimony. Is that correct ? 

Mr. Pert. That is right. 

Senator McCarriy. When you went into that cell, you did know 
that. a woman—maybe I am putting words into your mouth. At this 
' time I understand your testimony is that at that time you started 
to interrogate Rieder you do not recall whether you had heard a 
rumor, and was of the opinion that a woman had been killed in 
Bullingen ? 

Mr. Perv. I do not recall it. 

Senator McCartuy. I wish you would think this over carefully 
and tell us whether this is not the situation: That you did have the 
opinion a weman had been killed in Bullingen, as to the time and every- 
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thing, and you had decided you were going to get this confession from 
this man covering that crime, because you had previously heard that a 
woman was killed in thisidenticaltown? Is that not the truth? 

Mr. Peru. As to the best of my recollection, I did not know, when 
Rieder came in, that he was involved in-any other crime. If it was 
known to me—as I do not remember—that the woman was killed. 
‘at Bullingen, we had so many .rumors—not rumors, where people had: 
told, but we could not go after:detail, that-they-had killed someone— 
I do not think, if it would not have come up, I would not have wasted 
my time on a prisoner who already has confessed to a shooting which 
was much more important to us, the shooting of American prisoners 
of war, to be particularly eager, maybe, to get something out of him 
about the woman. It developed during the interrogation. 

Senator McCartuy.: Let us get back to the question of getting con- 
fessions of killings being rumors. You know the Frankfurt board 
in going over the Pletz case, Pletz was convicted of shooting down 
unarmed Americans in a Belgian village. Some 20 of them. Do you 
recall the case? 

Mr. Pert. From the trial only. 

‘Senator McCarruy. You do recall the case? 

Mr. Peru. Yes. 

Senator McCartuy. Pletz was convicted, either sentenced to death 
or life imprisonment for shooting down 15 or 20 unarmed Americans; 
do you:recall that ? 

Mr. Peru. Yes. I do not remember the number. 

Senator McCarruy. Do you recall the statements introduced in 
evidence describing the unarmed American prisoners shot, lying be- 
fore this grocery store? 

Mr. Peru. No,sir. ButI do not doubt it was introduced. 

Senator McCartuy. You do not know that the Frankfurt board 
found, formally, that there was no evidence whatsoever that any 
Americans were killed in this particular town; that the grocer, who 

- was a Belgian, as I recall, stated they had passed in and out of the store 
all the time that it was alleged this pile of American prisoners lay 
dead in front of his store, and never saw any; that they could not find 
anybody in the town who saw the prisoners shot, no evidence, and that 
the Frankfurt board, in view of this fact, said, “There is no evidence 
whatsoever upon which we can base a finding of guilt and that this 
man should be discharged.” 

Mr. Peru. I remember in one case there was a confession that bodies 
were found, or that bodies were not found, and I remember an affi- 
davit or two we had from American soldiers who, right after the 
Americans moved into the city, found large numbers of American 
dead, and put some on a truck and removed them immediately. 

This, to my recollection, cleared up during the trial of the case. 
But, as I told you, the Pletz case—I never interrogated him. I saw 
Pletz for the first time when he came into the courtroom at Dachau. 

Senator McCartuy. I am curious about getting confessions and 
convictions based upon rumors of killings later proven by an Army 
board untrue. Let us go back to the Pletz case. We have an Army 
board sitting at Frankfurt. You and I can assume that they were 
essentially fair, I believe, in the Frankfurt report. They say, “A man 
is convicted of killing some 10 or 12 or 20 American boys”—I do not 
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recall how many—and the statements which either yourself or some 
of the other interrogators got and introduced in evidence gave de- 
tailed pictures of where those men lay, like all these confessions—like 
the shooting of the Belgian woman—and the board said there was no 
evidence of those American prisoners ever having been killed in this 
town, and therefore this conviction should be set aside. 

’ I am curious to know just how your interrogators got these con- 
fessions, confessions which prove rumors, rather which verified rumors, 
and then an impartial board went out and said those rumors were 
nothing but rumors. 

Does that, not lead the man of average intelligence to assume that 
you got those confessions and statements in a very unusual manner? 
- Mr. Peru. Sir, I probably know less about the case than you know. 
- Pletz was interrogated, I am almost certain, by Elowitz, and he was 
not my case, and as to the impartiality of the board, I do not doubt the 
board was impartial, but I believe the board which tried them, and it 
consisted of a general and six Regular Army colonels, probably was 
impartial, too. 

You would look at it in various ways. As to Pletz, I do not know 
more than you told me and what I faintly remember from the trial. 

Senator McCarry. Let us get back to the case of the shooting of 
the woman. This is a case in which you set down that he shot her at 
11 in the morning, December 17, in the village of Bullingen. Half 
of your confessions that you have obtained were in such thorough 
detail, as I say, giving the height of a bush, the distance to the center 
of the road. If at that time this man was not sure it was the town 
of Bullingen, why did you not put that in the statement ? 

Mr. Prrv. Because he was sure. He was just erroneously sure, but 
he was in his mind certain it was Bullingen. 

Senator McCarruy. And you were sure? 

Mr. Pert. I did not doubt it. I do not remember what I thought 
at the time. But I am certain if I had doubted it. I am not such 
a complete idiot that I would have someone shoot somebody in a little 
village where everyone can go out and find out whether the woman 
was shot.or not. 

Senator McCartuy. You consider yourself a thorough investi- 

ator ¢ 
: Mr. Peru. I think so; yes. 

Senator McCarruy. If the defense had not gone out and found 
that this woman, Mrs. Jonsten, was not shot by a German, and found 
she was killed by a shell, from the affidavit:of the husband, if you 
did not have the affidavits here from the mayor and the registrar that 
Mrs. Jonsten was not shot by a German, that there was no woman in 
that town shot by a German, you would not change your story and 
say it was not Bullingen at all; that it was some other town? Is that 
not right? . 

Mr. Peru. Sir, he never claimed he shot Mrs. Jonsten. He claimed 
that he shot a certain woman. He was just in error about the town. 

Senator McCartuy. He described the house; did he not? 

Mr. Peru. There are many houses in Belgium. 

Senator McCartny. Answer my question. He described the house, 
did he not? 

Mr. Pert. Yes. 
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Senator McCarruy. He told what. direction it was from. the place 
hens Americans were massed ; did he not! ws 

Mr. Peru. I think so. : 

Senator McCarruy. Do you think. taut when you later found ‘ine 
in this particular house Mrs. Anton Jonsten lived, that Mrs. Anton. 
Jonsten was not shot, but that she died as a result of an American shell 
falling, or hand grenade, be that as it may, do you not think then that 
it is incumbent upon you or some other member of the prosecution to- 
find out what happened, what is wrong with this story, why. a man. 
would sign a confession putting his head inte the noose, when all the 
evidence is that no crime occurred there ¢ 
_ Let me read to you what this man Rieder said about how you got 
this confession.. See if you do not agree with me that any man who 
can add two-and two cannot help but conclude that you today are 
lying and that this man is telling the truth; that his story is so much 
more logical when combined with other affidavits, Let me read what 
he said ‘about how you got his confession, why he confessed to shoot-. 
ing a woman who later was found to have died from either a grenade 
orartillery. Let us start at the beginning: ~ 

I was taken to the prison at Schwaebisch Hall on December 5. There I had 
to sleep together with four men in one cell under impossible consitions: We 
received only bread and water for 7 days. 

I might say that Mr. Bailey testified it was about 5 days on bread 
and water. ‘The man in charge of Schwaebisch Hall, an officer from 
Texas, said they were never on bread and water as far as he knew. 

Mr. Perl and Mr. Thon interrogated me for the first time on January 12, 
whereby I was threatened bodily, and received nothing to eat on that day. On 
the end of January, I was kicked in the genitals, but I carinot say who the person 
was who did this, because I was wearing a hood. After 2 days I started suffering 
terrible pains and was admitted to a hospital. But since my condition worsened 
I was taken to a hospital at Stuttgart and operated on a few days later. 

The hospital records will show this man was operated on, I assume; 
will they not? Wecan check the hospital records. 

Mr. Peru. Certainly, if itis true. What I heard from the medical 
sarge, it cannot be true. 

Senator McCarruy. If the hospital records show he was operated 
on because of damaged testicles, will you still deny you kicked him in 
the genitals? 

Mr. Peru. I never kicked him. Maybe somebody else did. I do 
not think it ever happened. 

Senator McCartuy. Do you know whether Thon did? 

Mr. Peru. I am almost certain that Thon never hit anyone, at least. 
Inever saw it. I saw him quite often interrogating. 

Senator McCarruy. You are certain that he never hit anyone? 

Mr. Pur. I never saw it, sir. 

Senator McCarrny. From the rumors around that camp, do you 
think that Thon did, on occasion, hit prisoners? 

Mr. Peru. I never saw him hit anyone. I never heard any rumor 
that he hit anyone. 

Senator McCarriuy. You never did? 

Mr. Pert. No, sir. 

Senator McCarry. When the Army board came out to Innesti gat 
the alleged brutality, then you heard that Thon hit people? - 
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Mr. Perv. No. As far as I understand those people who were 
‘Investigated by General Carpenter, I believe claimed—I am almost 
certain—that they were beaten by Captain Shoemaker. They were 
his prisoners, not Thon’s. He could not even interrogate them. 

Senator McCartuy: One of the witnesses testified that Thon had 
the reputation—I cannot quote his exact words—the reputation of 
‘beating and torturing prisoners. Is that correct? 

Mr. Part. I never heard of this reputation. I believe all this repu- 
tation came up after the trial. Thon took many statements, and they 
‘had to claim something, after all. 

Of course, statements accumulate, and they get after me, because 
‘the two of us took most of the statements, 

Senator McCarruy. You understand that we find a detailed con-_ 
fession to the effect that a man alleged to have shot a Belgian woman 
in cold blood, a confession which “would hang him. Then we find 
statements from people, including the husband of the woman, signing 
affidavits to the effect that this woman was not shot by a "German 
‘soldier. We then begin to wonder how your confessions were obtained. 
Do you understand that? 

Mr. Pert. I understand. But there is one hitch in it. It was not 
this woman’s husband; it-was another woman’s husband. , 

Senator MoCartHy (reading) : 

After 2 days I started suffering terrible pains and was admitted to the hospital. 
But since my condition worsened I was taken to Stuttgart and operated on a 
‘few days later. To the best of my memory I was taken back to Schwaebisch 
‘Hall on the 12th but was no longer treated medically at Schwaebisch Hall and 
taken to a cell where the medicines were taken away from me. Only after 14 
days did I receive a complete set of clothes. Having been interrogated 20 times 
I would like to describe my main interrogation during which Mr. Perl and Mr. 
‘Thon, on March 19 threatened me for half an hour, by treatment, in the upper 
-and lower abdomen and head. 

Let me ask you: Did you and Thon interrogate this prisoner at 
‘the same time ? 

Mr. Peru. Certainly not at that occasion. It might have been before, 
when he confessed to the shooting of the woman. I do not remember. 
‘On this occasion I was alone with Kram and him. 

Senator McCartruy. On the occasion when he was beaten about 
the head and lower abdomen, was Thon present then ? 

Mr. Peru. He was never beaten. 

Senator McCartuy. Did you and Thon ever interrogate this man? 

Mr. Peru. Together ? 

Senator McCarruy. Yes. 

Mr. Prrw. I told you I do not remember. I do not think so. It is 
possible, but I do not remember. 

Senator McCarriry. If Thon’s name was on the confession also, 
would that indicate that Thon was present? 

Mr. Peru. At the signing? 

Senator McCarrny. I beg your pardon. It is Elowitz. Elowitz’ 
name is on the confession as a witness. Elowitz’ name is on the confes- 
sion as well as yours. 

Mr. Peru. It does not indicate he was present during the interro- 
gation. When the interrogation was taken, and when the statement 
‘was finished, then another witness usually was called in, and the 
whole statement was read once more, aloud, to the defendant, in the 
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presence of another American witness. Then he was asked whether 
this is true, what was just read to him, and when he confirmed it, then 
the oath was taken and he signed it. 

Senator McCarruy (reading) : 

Mr. Perl and Thon, on March 19, threatened me for a half hour by treatment 
on the upper abdomen and head—with hanging. I was kicked in the genitals by 
Mr. Perl. At that time I did not wear a hood and only woke up at night in my 
cell. When I wanted to report sick, this was prohibited by the guard. ; 

During my interrogation at Schwaebisch Hall I could not take a bath from ~- 
December to April. I also several times asked whether I could get some drink- 
ing water, but this was denied me, and I was forced to drink water out of the 
toilet. ~ # 

Mr. Perl, you say this is all completely false? 

Mr. Peru. Yes, sir. 

Senator McCarruy. And you want us to believe today that the con- 
fession is true, all except that part which was proven false by the sub- 
sequent investigation, that is, the name of the town. You say every- 
thing is true except that he got the wrong town. Is that right? 

Mr. Peru. Yes, sir. 

Senator McCartruy. And no one in the prosecution undertook to 
go out and find out whether or not someone had been shot, as.this man 
said he shot this woman, in any of the other surrounding little towns? 

Mr. Peru. This case—it must have been another town; that was 
another town, came out during the trial. I left right after the trial 
at Dachau. I do not know whether someone went out. I do not 
think so. 5 98 

Senator McCarruy. You didn’t think it was necessary to send 
anyone to Bullingen to check this, when you got the confession origi- 
nally, to see if the woman had been killed, or if you were merely get- 
ting a confession based on rumor ? 

Mr. Peru. There was no rumor, sir. He had told it to us. There 
was no rumor. ; 

Senator McCarruy. Did you think it was necessary to send an 
interrogator over to Bullingen, and find out whether a woman had 
actually been shot by a German soldier? . 

Mr. Peru. I knew that someone would go out to Belgium to look 
over all those places which gained importance, and the crucial places 
in this case. 

Senator McCartruy. You knew someone would go out? 

Mr. Peru. Yes, sir. 

Senator McCarruy. You: mean representing the.prosecution ? 

Mr. Peru. Yes, sir. 

Senator McCarty. Do you know that no one went to that town 
representing the prosecution ? 

r. Pert. I do not know whether someone went to this town. I 
know Major Byrnes went, maybe with someone else, to Bullingen. 

Senator McCartuy. Will you tell us how you knew somebody was 
going to check this story at Bullingen, when we have no evidence today 
that no one representing the prosecution went there, but that one of 
the investigators for the defense went to that town? Isn’t that right? 

Mr. Peru. I do not know, sir, whether someone went to Bullingen. 
I knew that someone would go out to Belgium and look at all those 
a which acquired importance due to certain happenings during 
this case. 
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Senator McCarruy. In view of the fact that it was proven at the 
trial, without any question of a doubt, that this woman was not shot 
‘in Bullingen, as the confession you have obtained said she was shot— 
in view of the fact that it was proven beyond any possible doubt, don’t 
you think that the prosecution and the court, just in common decency, 
should have sent someone out to investigate and find out, then, if it 
wasn’t Bullingen, what town it was, find out if it was some other town . 
in the area? 

Senator Batpwin. Right there—— 

Senator McCarrny. Let me finish. Find out if it was some other 
town in the area that answered a description that he gave of Bullingen, 
if some woman was shot in that manner? | é 

Mr. Perr. I told extensively what I know. It was not my com- 

petence to send someone out to look into this matter. 
- Senator Batpwrn. At the trial of the case, the matter of whether or 
-not this was Bullingen, and whether or not a woman was shot, was 
checked apparently by the defense. There appears to be some dis- 
crepancy about the matter, so much so that apparently the reviewing 
officer recommerided in this particular case a commutation from hang- 
ing to : 
- Senator McCartuy. The Frankfurt. board said there was no evi- 
dence whatsoever to sustain it. It says: 

Conelusion: The evidence is insufficient to support a finding that the accused 
_killed anyone at Bullingen. 2 : 

That is in regard to the Bullingen case. 

Senator Batpwin. There was another charge against this man, 
which apparently was substantiated, and they recommended that his 
‘sentence be commuted from hanging, I believe, to a term of imprison- 
ment. Ihave forgotten what the years were. 

Senator McCarruy. The point that I think is ultraimportant in 
this case is that here is a man who was accused of all the sadistic prac- 

tices in the book,. either rightly or wrongly so. We find here that 
half of the confession, a part which would definitely jhang this man, 
is completely and absolutely false. - eS 

In view of that, it is only logical to assume that the other half may 
be true, accidentally, but most likely is also false. 

Senator Barpwin. According to the report I looked at, the other 
half appears to have been corroborated by other witnesses. 

Senator McCarruy. Yes; corroborated by other witnesses, by other 
confessions gotten in the same manner. That is why I say this man 
should be submitted to a he-detector test. 

Senator Batpwin. We are carefully considering that now. We are 
trying to give it every consideration. I know nothing about that 
procedure myself. Before I make any recommendations to the whole 
committee I would like to have the full explanation of the thing, and 
. we are in the process of getting that now. 

Senator McCarrny. Mr. Chairman, I don’t want to go into a dis- 
cussion of that now. I understand we will discuss that later. The 
thing that I say is important is first the Von Roden-Simpson com- 
mittee went over and said these men used such a method that an inno- 
cent man would sign a confession as well as a guilty man. As some- 
one said, an innocent man screams just as loudly as a guilty man when 
you are torturing him. 
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The Army was not trying to indict the man, and they said this is 
practically true to some degree. 

Now we find a case in which this man now before us gets a con- 
fession which is false, no question about it at all, absolutely false. I 
wonder what steps; if.any, the prosecution took in a case like that. 
The prosecution was standing there, in court, trying to convict this 
man, asking that he be hung. They found that half of the confession 
is absolutely false. 

I wonder if the prosecution staff felt under any duty to go out and 
check the matter. Do you know that? 

Mr. Peru. I don’t think so. 

Senator McCartuy. Mr. Ellis, may I ask this question, with the 
‘Chair’s permission: When you were in court, and you found that this 
part of the confession was false, absolutely false, that no woman was 
‘ever killed in Bullingen; you found that from the affidavit of the 
leader of this little crossroads hamlet, and the registrar, and the hus- 
band; you find from the description this man gives that it 1s appar- 
ently the same town, the mess hall in one spot, Mrs. Jonsten’s home, 
where he claims to have shot this woman. Did you feel then, as head 
of the prosecution team, that you had any duty to go out and check 
‘on that story, or did you think that your sole job was to get as many 
convictions as you could? 

Colonel Exris. We sent Major Byrnes up there to check all these 
stories. 

Senator McCarrury. Let’s take this story. 

Colonel Exxis. I am sure he checked this story. 

' Senator McCarrny. Did he bring you back a report on it? 
_ Colonel Eris. It is my recollection that he did, and his report-—— 

Senator McCarruy. Did he give you a written report? 

Colonel Exuis. No. He took statements at various places, and I 
don’t recall that he had any statement : 

Senator McCarruy. Did he put anything in the record on the 
Byrnes record? Did you inform the court what his report was? Do 
you follow me? 

Colonel Exuis. Yes, sir. 

Senator McCarruy. In other words, you have a man whom you ask 
the court to hang, because of one of the most unwarranted crimes a man 
could be guilty of. He goes into a house and shoots a woman 40 years 
of age, in cold blood, a crime for which he certainly should hang for. 

My question is this: When you find that that confession is untrue, 
and that this man did not shoot this woman at Bullingen, and that no 
woman died of gunshot wounds in Bullingen, a little hamlet where the 
mayor and the registrar of the hamlet could not conceivably be mis- 
taken, then you say you sent Byrnes to investigate. 

You say as you recollect he gave you a report. What I want to 
know is if you recollect whether you.told the members of the court 
‘what that report was, whether you made a record of it at all, or 
whether you let the matter rest. 

Colonel Extis. Your premise that the confession was untrue is not 
the same conclusion that I have. 

Senator McCarruy. Do you know that the Frankfurt board, a 
board of Army officers, arrived at the same conclusion that I have? 

Colonel Exuis. No, sir. I know in this particular instance they said 
that that offense was not established; they disproved that. I know 
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Senator McCarruy. They said there was no evidence to prove it. 
They said there was no credible confession. 

Colonel Exxis. I disagree with them in a number of cases. 

- Senator McCarray. I want to know whether you realize that the 
Army board reviewing this board agrees with the conclusion that I 
have arrived at today. 

Colonel Exxcis. That there was not sufficient evidence. to establish 
a conviction. I do know that. But I-also know that there are many 
prosecuting attorneys who get acquittals on murder charges, too. 

Senator McCarray. When you found that the affidavits all proved 
that this woman was not shot, that there was no person who died in 
this little hamlet from other than natural causes during this period 
covered, and you say you sent Byrnes up to investigate it, did you give 
him specific instructions to go to this little town of Bullingen and say 
bring me back a report, or anything to that effect ; or did you merely 
send ‘him out to generally check all the stories? 

Colonel Eis. Byrnes was given all the information that we had on 
all the incidents in Belgium. I presume he had this one, too. 

- Senator McCarruy. You don’t know that? 

Colonel Extis. I just deduct that he did. I don’t recall particularly 
discussing this incident. I discussed all of them with him. 

Senator McCarruy. You don’t recall discussing this incident ? 

Colonel Euris. Tam sure I must have, however. 

Senator McCarry. You discussed these incidents, all of them, prior 
to the trial, with Byrnes? 

Colonel Eras. Byrnes made two or three trips up there. 

Senator McCartuy. When did he make his last trip, before the 
trial ended? 

Colonel Exx1s. He made it before the trial started. He made his 
last one——~ 

Senator McCarruy. When did he make the last trip? 

Colonel Exxis. The last trip was on the 8th or 9th of April. 

Senator McCartruy. Before the trial started ? 

Colonel Exxis. Certainly. 

Senator McCarruy. His last trip was before the trial started. At 
that time you didn’t have these affidavits showing the falsity of his 
confession. I ask asking you this: After you learned, Mr. Ellis, you 
who were in charge of the prosecution, that this confession of a most 
gruesome crime, one calling for the death penalty—when you learned 
it was not true ‘and that no woman, or no one, was shot in this little 
town, then I ask you did you think it was your duty as the prosecutor to 
send someone up to check on this story, and if, as this witness surmises, 
it was another town, or-if, as you surmised the other day, it was some 
fugitive going through town that nobody heard about, that that be 
either proven or dispr oven ? 

Colonel Et1is. I never considered this a false confession. 

Senator McCartuy. You didn’t? 

Colonel Eris. No, sir. 

Senator McCarruy. Do you think that a woman was shot by a Ger- 
man soldier in the town of—and I may be pronouncing it wrongly, 
we all know the town—Bullingen? Do you still think a woman was 
shot in that town by a German soldier? — 

Colonel Ennis. I believe so. 
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. Senator McCarray. You are aware of the fact: that. the mayor, the 
head of a little hamlet, and the registrar, both signed affidavits to the 
effect, that the only women in that little hamlet who. died from other 
than natural causes was Mrs. Anton Jonsten, and that Anton Jonsten, 
the husband of this woman, signed an affidavit to the effect. that his 
wife was not shot by any German soldier. Do you know that? 

Colonel Exxis. I am aware that the defense put in both those affi- 
davits, or one of them at least. oo 

Senator McCarruy. You want to tell us that because of some psy- 
chiatric power that you have, or for some reason or other, you know 
that a woman was shot in that town ? 

. Colonel Extis. I had reasonable cause to believe that a woman was 
shot in that town. 

Senator McCarruy. Did you have reasonable cause to believe that a 
~woman was not shot? 

Colonel Exxis. I think you could go either way on it. You could 
take the position you are taking or take the position that I am taking. 

I think reasonable men could differ on it. 

Senator McCarruy. Did you have any evidence, any cause, to be- 
lieve that a woman was shot in that town, other than this confession? 

Colonel Exxis. At the time of the trial, no, sir, we didn’t. - 

Senator McCarruy. You had no reason to believe that a woman 
was shot-—— , : 

Colonel Exx1s. I had no reason to doubt the confession, either. 

Senator McCarruy. You had no reason to doubt the confession ? 

Colonel Exxt1s. No, sir. . 

Senator McCarruy. You say you had no reason to doubt it, even 
after these affidavits, saying nobody was shot in this town? 

Colonel Exzis. I don’t think I necessarily should have doubted it. 
The defense was putting on its case. 

Senator McCarruy. Let me ask you this, and I think it is very 
important: You say that when the affidavit of these, not German, 
but the Belgian people—the mayor of the hamlet, the registrar and 
the husband—after these affidavits, you say that you had no reason 
to doubt, even after those affidavits, no reason to doubt but what this 
confession was true? Is that right?. 

Colonel Extrs. Yes, sir. And for this reason: The rest of the con- 
fession was established by corroborative evidence. 

Senator McCartuy. You said it was established by corroborative 
evidence ? 

Colonel Exxis, The rest of it, yes, sir. 

Senator McCarruy. We are referring to this part about killing 
the woman. There is no corroboration of that. 

Colonel Extis. We didn’t produce any, I know that. 

Senator McCartuy. You didn’t produce any? 

Colonel Exx1s. No, sir. 

Senator McCartruy. Did you have some? 

Colonel Ex1is. We thought we were going to have some, but it 
developed we didn’t have. 

Senator McCarrny. Now, we get back to the original position, and 

I might say, Mr. Ellis—— 

Mr. Cuamsers. Would you ask him why he did it? 
Senator McCarruy. No. I might say that if in my court a man 
came before meas prosecutor and he had a confession of this kind, and 
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then he had affidavits from the people of the town, the registrar, and 
the husband of the woman killed, and said, as prosecutor, “I have no 
reason to doubt the confession,” I would do one of two things: I would 
ask that he be immediately disbarred, or perhaps first commit him 
to an institution for observation. 

I want to ask you this: On this day, today, do you have any reason 
to believe that this confession, insofar as the shooting of the Belgian 
woman is concerned, is untrue; or do you still believe it is true? 

Colonel Exxis. I still believe it is true. 

- Senator McCarruy. Do you still believe that a woman was shot 
in this little town of Bullingen, by a German soldier ? 

Colonel Exxizs. I certainly do. 

- Senator McCarrry.°And you have no reason to doubt that ? 

Colonel Exxis. No, sir. 

- Senator McCarty. Do you think that the affidavit—let’s take the 
registrar first—do you think his affidavit was false? 

Colonel Exxrs. As far as it goes, I believe it was true. 

Senator McCartuy. You believe it was true? 

Colonel Exxis. Yes, sir. 

Senator McCarruy. As far as it goes; it goes this far: He says 
there. was no one who died from other than natural causes in this 
little crossroads hamlet, except Mrs, Anton Jonsten. Do you believe 
that is true? = 

Colonel Exxis. I believe so, I presume he knows what he is talk- 
ing about. N 
erator McCartuy. When Anton Jonsten signed an affidavit say- 
ing his wife was not killed by a German soldier, do you believe he was 
lying, or telling.the truth? . 

Colonel Exxis. He must have been telling the truth. | 
'. Senator McCarriy. When the mayor of the town signed an affi- 
davit saying that Mrs. Anton Jonsten is the only woman that died 
within the confines of this hamlet from other than natural causes 
during this period of time, do you believe he was telling the truth? 

Colonel Exx1s. As far as his knowledge went, I believe he was. 

Senator McCarry. When the soldier— 

’ Colonel Ex.is. I don’t recall that he put in an affidavit. 
j Denaton McCarruy. You don’t deny that Mr. Jonsten knew the 
acts? ; 

Colonel Exxis. I don’t deny the authenticity of the affidavits put 
in; certainly not. 

Senator McCarruy. In view of the fact that you say the registrar 
was telling the truth when he said no one died except Mrs. Jonsten 
and that the husband was telling the truth when he said, “My wife 
was not shot,” do you still tell us that the confession of the German 
soldier to the effect that he went into this home and deliberately 
murdered Mrs. Jonsten was true? Do you believe that confession is 
true and that you have no reason whatsoever to doubt it? 

Colonel Exxis. He didn’t say that he killed Mrs. Jonsten. 

Senator McCarruy. He confessed he killed a woman. 

Colonel Exxis. Yes, sir. 

Senator McCarruy. Do you still believe that is true? 

Colonel Ex.1s. I certainly do. 

Senator. Mc@artizy. Do you think that before a man should be 
hanged for a crime such as this, that perhaps you, as the head of the 
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prosecution staff, should have gone to-the trouble of sending a man 
over to that town and get further facts? 

Colonel Eris. We sent Byrnes over there. 

Senator McCartuy. You told me that. you never sent fb Bynes: over 
there after the trial. 

Colonel Exxis. No, we didn’t. 

Senator McCurry. You said the last time you sent him over was 
the 8th of April. 

Colonel Exuis. That is right. 

Senator McCarruy. You tell me now y ou don’t recall what his 
report was. ; 

Colonel Exxis. No; I don’t recall on this instance. 

Senator McCarry. Let me recall these facts to your mind: You 
say you sent Byrnes to investigate it. Am I not correct that you 
did not know of the affidavit of the mayor and the registrar until 
aiter the trial was commenced ? 

Colonel Exxris. I didn’t know about it until the defense put on their 
case. 

Senator McCarrny. Then you learned about it? 

Colonel Exxis, That is right. 

Senator McCarruy. Then you were arguing that this man should 
be found guilty of this crime. Is that right? 

Colonel Exxis. Generally, yes. I don't know that we ever argued 
his case particularly. 

Senator McCarruy. Before you urged the court to find this man 
guilty and hang him for. killing this woman in cold blood—and cer- 
tainly if he did hang it was a reasonable penalty—did you think you 
had any duty at all in view of these affidavits to send an investigator 
over and check the facts? 

T understand it is only 100 miles away. .A man’s life depended \ on 
this. Did you think, as a prosecutor, you had any duty to him at all? 

Colonel Ex1:s. Senator, my duty was to present the evidence. If 
the court found this man guilty on that evidence, I dont think my. 
duty went beyond that. - 

Senator McCartuy. You didn’t think that when it appear ed to you 
that your evidence may have been snlee. you didn’t feel wnat then you 
should check on that evidence, did you? 

Colonel Exiis. I didn’t think that the evidence was false. 

Senator McCarruy. Did you think there would be any reason to 
question its truth, in view of these affidavits # 2 2 

Colonel Extis. No, sir; I did not. 

Mr. Franacan. Colonel, what did you conceive- year duty to be as 
head of this investigating group at Malmedy ? 

Colonel Exis. To investigate the alleged Malmedy offense and the 
allied offenses that were committed by the First SS Panzer Regiment 
in these offenses. ' 

Mr. Fuanacan. I assume by “investigation,” you meant you had not 
only the duty to find where men were guilty. but you also had the duty 
to separate the innocent from the guilty Y : 

Colonel Exxis. Yes, sir. 

Mr. Fuanacan. In cases such as the Bullingen case, involving Max 
Rieder, in cases where you had nothing other than uncorroborated 
statements from accused, did you have a policy of attempting to obtain 
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corroborating evidence coneeriing that case by an ecg field 
investigation # 12 

~ Colonel Exuis. Yes. Through Major Byrnes. 

Mr. Franacan. In this case, cah you recall whether or not you sent 
Major Byrnes specifically to Bullingen to make an inquiry ? 

Colonel’ Exris. As I told the Senator, I recall, by deduction I must 
have, because we gave him all the evidence we had about these various 
individual crimes. I cannot sit here and tell you that I definitely 

talked:to him about it. I presume I must have. 

Senator McCarruy. If he went to Bullingen, then we can assume 
that he reported back to you that there was no evidence that he could 
find of any woman having been killed in that town, except Mrs. 
Jonsten, and that she was not shot. 

We can assume he reported that back to you # 

Colonel Exiis. That, or the equivalent. I presume he did. 

Senator McCarruy. Did you not think it was your duty to tell that 
to the court, that your investigator went over to this town, and that 
your investigator reported back to you that it appeared that the con- 
fession was false, and that this woman was not shot? 

Colonel Eris. I do not think my duty went to that extent. 

Senator McCarrry. In other words, Byrnes comes back and says: 

Mr, Ellis, I was over to Bullingen ; I fonnd that there is no evidence whatsoever 
of any woman having been shot by a German soldier or any woman in that town. 
I found, further, that the evidence of all those in the town was to the effect 
that definitely no woman was shot in the town, that the only woman who died 
from other than natural causes was Mrs. Anton Jonsten; and her husband said 
that she had no bullet wounds; her body showed no bullet wounds. 

You say your duty would not then be to give that information to 
the court? | 

Colonel Exxis. On the general conditions at that time,-as I think I 
told you in the private conversation, I do not know whether it was in 
the record, there were a great many refugees in that country. 

Senator "McC. artuy. And my question, will you 

Senator Barpwin. Let him answer it. He is trying to answer it. It 
may not be the answer you expect, but he is entitled to answer it. 

Senator McoCartuy. I want to know whether he sent his investigator 
over. This investigator reported back to him the facts that I “have 
enumerated, and that is that no one in that town knew of a woman 
‘having been shot, not a single person in this little hamlet, and that the 
mayor, the registrar, the husband—everyone—says no one was shot 
in this town, but that Mrs. Anton Jonsten did die as a result of either 
an artillery shell or something like that. 

If he reported that back to you, do Iunderstand that you felt that it 
wasnot your duty to go in and say to the court : “This part of the con- 
fession is, at least, questionable, because of what my own investigator 
reported to me’? 

Colonel Exxrs. No; I do not think so. 

Senator McCarriy. You do not think that would be your duty? 

Colonel Exxis. No, sir. 
wo McCarvray. That is an inconceiry shi attitude, is it not, Mr. 
Ellis 
~ Colonel Ennis. No, sir: I do not believe so, under the conditions. 

Mr. Peru. May Task a question ? 

Senator Barpwiy. What do you want to say? 
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Mr. Peru. I would like to ask two questions in direct connection 
“with this. No. 1, was it established whether this husband, who claims 
that his wife was not killed by a bullet wound but by a grenade 
splinter, is capable of establishing the difference between a grenade 
splinter and a bullet wound? It might still be the same village. 

Secondly, Senator McCarthy referred to the relation to the mess. 
hall. It was not the mess hall; it was the place where the Americans 
-had eaten, the distance and so forth, to this house. 

I do not remember whether this affidavit described these distances 
to this house. I believe this is brought out now. 

Senator McCarruy. Do you think he might have been incompetent 
also to testify whether she was shot in the house or running down the 
street when this shell or grenade fell ? 

Mr, Pert. Pardon? ; 

Senator McCarruy. You asked whether we checked to see whether 
the husband was competent to pass upon whether she had a bullet 
hole through the middle of her forehead, as the confession said, or 
whether she was killed with a hand grenade. You are aware of the fact 
that the husband’s affidavit said his wife was not killed in the house, 
as the confession you obtained stated, but that she was outside, running 
down the street ? , 

Mr. Peru. I do not know this. Then-if this should be correct, it 
would probably not have been Bullingen. 

Senator McCarruy. You are a lawyer? 

Mr. Peru. Yes, sir. 

Senator McCartry. If you were in charge of the prosecution, as: 
Mr. Ellis was, and if you sent an investigator over, as Mr. Ellis said 
he did, to Bullingen, to this little hamlet, you would do it because 
you had a confession of a man murdering a woman in cold blood. 

He said, “I went in and pointed the gun at the middle of her fore- 
Hae and shot her. The brains were streaming out the back of her 
head.’ 

You told Byrnes to go there and check these facts. Byrnes came 
back and said: 

Myr. Perl, in checking in that town, I found that there is no one who knows. 
of any woman having been shot. Just to give you the evidence cn it, I went to- 
the most reputable people; I went to the mayor, the.registrar, the man who 


keeps the records, and they gave me affidavits that no one was shot, that the 
only person who died from other than natural causes was Mrs. Anton. Jonsten. 


He said: 


Mr. Perl, I went to Mr. Jonsten, the husband of the woman. He gave me an 
affidavit to the effect that his wife did not die in the house, that she was running 
down the street when a grenade or artillery shell fell, and that she died as a 
result of that. 

You have that information. The only evidence you have against 
the soldier is this confession, which one of your interrogators got. 
You know that prior to that time your interrogators have been accused 
of torturing. You know that the Army conducted an investigation. 

Listen to me, will you? 

Mr. Peru. Yes, sir. 

Senator McCarruy. You know that prior to that time, the Army 
thought enough of those rumors to conduct an investigation. 

Would you think, as a lawyer, that it was your duty to go to the 
court and say, “Judges, here is some information I have, here is what 
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my investigation has found; for that reason we may or may not want 
to place any weight upon this confession.” Would you think that was 
your duty # ; 

Mr. Peru. I would like to be able to answer you, even if the answer 
is not exactly what you want me to tell you. Will you please let me 
tell you what I want to tell, and I will tell you in not more than two: 
or three sentences. 

Tf I had been in Colonel Ellis’ position, I would have acted exactly 
as he did for the following reasons, which he did not bring out: 

There was not only once, but quite. often,. confusion at..the. trial 
between the Americans, between the defense lawyers, and the Ger-. 
mans, as to the names of the various villages. The villages had Ger- 
man names, and they had French names. It was in a Belgian region: 
where French and German was spoken. I would not have consid- 
ered the possible error in the name of the village as important to go. 
and start a new investigation. This occurred during the trial, when 
the proceedings were on already, and the court had opportunity to 
evaluate everything. 

As to these claims which you mentioned before, of torture, no one: 
claimed torture before Von Roden and this paper brought it into. 
the paper. ; 

Senator McCarruy. Will you come back to my question? 

Mr. Peri. Yes, sir. 

Senator Batpwin. Let him answer. 

Mr. Pern. You asked me about torture. I want to answer it. 

Senator Batowin. Let us-all stop. Do you want to state the ques-- 
tion again ? 

Senator McCarruy. I am going to ask this again, and I am going to. 
insist that you answer it. 

Senator Barpwin. There is only one thing that the Chair feels you. 
ought to insist on, Senator, for the purpose of getting a good record. 
here, 

Senator McCartuy. That is the truth, I assume? 

Senator Barpwin. Yes; that is the truth. It is exactly on that 
point that the Chair makes this point. The Chair would ask that 
the Senator incorporate in his question those things here which are: 
admitted or undisputed facts, or of which there is going to be evidence 
later. I think that is only fair. 

Otherwise, you get confusion about the thing, that winds up in an 
answer that is not helpful to you or the committee or anybodly else.. 
- Senator McCarruy. I would like to know from the Chair what 
facts I have stated that are not in the record? 

Senator Batpwry. You stated in your question that the man from 
whom the confession had been obtained had been tortured. As I 
understood, what the witness was attempting to explain was the: 
_ fact that he did not accept that as-a fact. He does not believe it, and 

has taken the position here consistently that these men were not 
tortured. 

Whether they were or not is what we are trying to find out. He is 
under oath. He is supposed to tell the truth. 

Senator McCarruy. Mr. Perl, do you feel now, as Colonel Ellis 
does, that a woman was shot by a German soldier in the town of: 
Bullingen? Do you feel that? 
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Mr. Peru. I would like to ask a question of the Chair? 

Senator McCartuy. Go ahead. sks 

Mr. Peru. I was asked a question before, and I had no chance to 
answer it. Iam shouted at one question after another and I never get 
the chance to answer it. So it sounds as if all this brought out now 
would not be answered. 

Senator Batpwrn. Let me put the question in this way. . 

_ Senator McCarruy. Here.is the question. I think I am competent 
to ask my questions. 

Senator Batpwin. Do you think it is fair for the Chair to ask a 
question ? 

Senator McCarrmy. Certainly. I would like to have an answer 
to my question, if I may. Will you answer the last question? 

I asked you whether or not, as of now, at this moment, feel that 
some woman--whether Mrs. Jonsten or not-——was shot in the town 
of Bullingen by a German soldier? 

Mr. Peru. I would like to ask a question from the Chair. 

Senator McCarruy. Can you answer that question? 

Mr. Pert. May I answer first the question about the purported 
tortures of this man, which I was asked before? 

Senator McCarruy. We will get back to the torture. 

Mr. Peru. I have one question after another. 

Senator McCarrny. I am going to ask that the Chair insist he 
answer this question. It is an honest, fair question. 

I asked him whether or not, as of today-——— 

Mr. Peru. I was asked another question before. 

Senator McCarruy. Whether or not, as of today, at this moment, as 
you sit in this chair, you feel that someone was shot by a German 
soldier in this little town of Bullingen. 

Mr. Pern. Mr. Chairman, the question of the torture which was 
brought up so publicly in this Von Roden report, or whatever it was, 
was brought up again. I would like to answer, in connection with 
the Rieder case, the question which I was asked before, in view of the 
fact that it was known that people claimed to have been tortured— 
that is what Senator McCarthy asked me—would you, in such a case, 
start an investigation. And I want to say that there was one case 
prior to this only—a case of four—where people had claimed they 
were beaten; and it was investigated. Rieder knew of them, and it 
was claimed that they were beaten, and Rieder was not among them. 
And these four told the investigator: “We made the story up and 
it was not true.” 

As to Rieder, he was at the trial. He had a dozen defense lawyers 
sitting there. He never took the stand to deny one word of these 
accusations. So I had no reason to doubt that he had killed this 
woman, even in case the name of the village is not exactly as it might 
be. I do not know: 

Senator Batpwin. Let me ask a question. Do you recall, in your 
whole experience with this thing, whether or not there was any other 
case where a woman, a civilian woman, was alleged to have been shot 
or killed by any of these SS troopers? 

Mr. Peru. To the best of my recollection, I did not handle any 
civilian shootings. I did not handle any civilian shootings at all. 

‘Senator Barpwin. Do you know of any other case, other than this 
one that we are talking about, whether or not there was any other case 
that involved the killing of a woman; the shooting of a woman? 
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“Mr. Peru. No, sir. 

Senator Batpwin. Do you know of any other, Colonel? .. 

Colonel Exxis. There were many killed around Stavelot, and an- 
other little town below there, but not a single woman, not to my 
recollection of a single woman. 

' Mr: Peru. I believe I.remember one case, when. Hennecke drove 
through a Belgian village which they had just occupied. The civilians 
were standing in the doors to look at the tanks, the armored. vehicles 
which were driving through, and as far as I know, he opened fire at 
the civilians and killed a woman or two. a 

Senator Batpwin. I am speaking ofa single case. The reason I. 
ask this question is this: Just to illustrate the confusion that is in 
the Chair’s mind with reference to this now, here is paragraph 13 of 
Colonel Everett’s petition. This has been called to my attention -by 
Colonel! Chambers. It appears to be the only. incident of a single 
woman having been shot. Is that correct? ae 

Mr. Cuampers. Yes, sir; and the only one in which affidavits deny- 
ing it have been tied in. ; 

Mr. Peru. It is the only case in which a woman was shot in her 
house. ; 

‘ Senator Barpwrn. This says: “An officer was sent to Belgium, and 
he investigated an incident at Wanne, Belgium, where it was alleged 
that. one of the plaintiffs herein had entered the house of a Belgian 
civilian”—that is the plaintiff in this petition, one of the 
petitioners-——— 

Senator McCartuy. Colonel—— 

Senator Batpwin. May I read it first? 

' Senator McCarruy. If you do not want to know what the situa- 
tion is. 

Senator Batpwin. That is completely uncalled for. I have this 
witness on the stand, and Colonel Ellis is here. 

‘ Senator McCarruy. Do you want to know why the name Wanne is 
substituted for Bullingen? If you want to know, I will tell you. 

- Senator Batpwin. Senator, I have tried to conduct this matter in 
a manner not to interfere with you, and I think it is only fair that you 
reciprocate with the same kind of treatment. 

_ Getting back to this thing, to try to get it straightened out: 

An officer was sent to Belgium, and he investigated an incident in Wanne, Bel- 
gium, where it was alleged that one of the plaintiffs herein had entered the house 
of a Belgian civilian and without provocation murdered a woman while sitting 
in her chair. 

There is a marked discrepancy. 

. This plaintiff, in a forced, false confession, fully admitted the commission of 
this crime, and four or five of his codefendants swore to the same facts in their 
forced, false confessions, and related every detail exactly the same. 

_ This defense officer brought back an affidavit by the hushand of the purportedly 

inurdered woman to the effect that his wife had been killed during enemy at- 
tacks; but that his wife was standing in the street in front of his home when 
an American artillery shell exploded and killed her. This statement was promptly 
Sworn to before his priest. 


Do you remember any such incident as that? 
Mr. Pert. No, sir. 
Senator Batpwiy. Do you? 
- Colonel Exxis. I think they are referring to the Bullingen incident. 
It is the only incident that is similar to what they are reciting here. 
91765—49——49 
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Senator Barpwin. This is the only: killing of a civilian woman men- 
_ tioned in this petition.- 

‘Senator, you had some explanation { 

‘ Senator McCarruy. Lieutenant Devinnell testified—it is in the rec- 
ord—that he drafted the affidavit. It is all under oath. By clerical 
error, the name Wanne was inserted instead of Bullingen. It. was 
very clear. He was here on the stand and so testified. It is all 
part of the record. The Chair knows it. ; 

Mr. .Fuanacan. It is in Colonel .Devinnell’s testimony. The name — 
of the town is a clerical error. The name of the town involves Max 
Rieder. They got the wrong town in preparing the affidavit. 

' At‘ that time, as I recall, we s also examined—I do not know whether 

- we put them in the record or not—the affidavits taken from the mayor. 
and registrar. They were from the town of Bullingen. 

: Senator Batpwin. This statement said it was promptly sworn to 
before the priest, that i is, the statement of the husband was apparently. 
sworn to before the priest. It says nothing about the mayor or regis- 
trar. 

Mr. Furanacan. There was a registrar, int would be the equiva~ 
lent of a coroner here. 

. Colonel Exxis. It was not sworn to before a priest. It was.sworn 
to before a civilian investigator, Myles Rulien.. The priest’s name, as, 
I recall it, did not occur in any place upon the affidavit. 

I would like to make another statement on this very contr oversial 
subject, if I may. 

' ee Batpwin. Go ahead, if you can clear it up. It will be 
elpfu 

Colonel Eras. In considering this case of Max Rieder, the murder 

of this woman in Bullingen was not of the primary importance. 
think he was involved at the crossroads, where there was substantial 
corroborative evidence. If all we had had against Max Rieder was 
the statement which proved to be uncorroborated when we went to 
trial, he certainly would not have been one of the defendants. 

There were four dropped from the trial right on, I think, the 
opening day, because we had no corroborating evidence. Originally 
there were 78, and four of them were nol-prossed on the opening day 
of the trial. We had no corroborating evidence. 

If we had only had this on Max Rieder, he certainly would not have 
been a defendant. 

» Senator Barpwin. Apparently, from the original finding of. the 
original court, as I get it, this confession was put in evidence, 

Colonel Exxis. That is ri ght. 

Senator Batpwin. It contained the confession—the éiginsa con- 
fession—about. the shooting of this woman. It also contained the 
confession of another incident. 

- Colonel Extis. That is right. 

Senator Batpwin. Apparently the original court convicted this 
man’ and ordered him sentenced to be hanged. The reviewing. 
board—or one of them; the Frankfurt board, I “think it was—recom- 
mended a reduction in the sentence to 15 years in this Rieder case; is 
that correct? 

Mr, Cuampurs. That is correct. . 

Senator Batpwin. The point that the Chair would like to know is 
this:. Why was it, when the confession was offered in evidence, and 
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contained: the’ claimed -confession of two incidents, one. of which 
apparently was uncorroborated either because it didn’t happen or 
because it may have happened in some other village over which there 
seemed to be some confusion—I think what Senator McCarthy is 
getting at-is why is it, under those circumstances, that the prosecution 
didn’t bring to the attention of the court that the incident at Bul-. 
lingen or Wanne, or wherever it was, which was uncorroborated, was 
in fact not corroborated? Was that brought to the attention of the 
court? That is what you want to know, is it not? . 

Senator McCartuy. No.. It was uncorroborated. .Whether it was. 
brought to the.attention of the court or‘not, it was untrue. The court 
knew it was uncorroborated. The court found him guilty on this 
count. me 

I am sure the chairman will agree with me, and I think this is so 
fantastic that a man guilty of this should stand a court martial. The 
duty of the prosecutor, when he finds a confession is untrue—a con- 
fession under which a man can be hanged, under which he was sen- 
tenced to hang—his duty was so obvious, so clear—not just common 
decency—he should have said to the court, “I sent an investigator to 
this town and he has reported back that no woman died there.” Ido 
not think it is even worthwhile. The only reason I insist on ques- 
tioning these witnesses is to show what. type of moral obligation they 
thought they were under, what ground. rules were covering the thing. 

I know I cannot make them admit that they did something legally 
wrong, but we can spread on the record the type of rules, the type 
of morals, of the men who were prosecuting these cases. Z 

Senator Batpwin. May I say one thing in connection with that, 
while we are on that subject, because it-is a point that I think ought 
to be considered when we make any recommendations in connection 
with this whole thing, so far as trial and procedure is concerned. 

You say, “when it was found to have been untrue.” Of course, on: 
that basis, if you find the fact one way or the other, you have either 
got.to accept or reject the testimony of one side or another. 

On. the one side there was the confession of the SS trooper; on the 
other side there was the sworn affidavit of the husband of the woman 
in this particular town of Bullingen, which also appears to be some- 
how confused with the town of Wanne, that there was no woman 
killed in that town, or who died in that town, under.the circumstances 
described in the affidavit. ‘ 

So there you have a question of whether (1) the thing actually did 
happen, or (2) whether it happened in some other town. 

I think, myself, that under those circumstances there may very well 
have been some responsibility upon the prosecution to bring that fact 
out, but apparently, from an examination of this review, the defense 
did bring it out, and what effect it may have had in the over-all deci- 
sion of the reviewing board is difficult to say, but the fact remains that 
a death sentence, by hanging, was commuted to 15 vears. 

So you have the question of whether or not, in this trial, the prosecu- 
tion deliberately offered confessions which were uncorroborated, and 
whether or not, on the uncorroborated confession of any SS trooper 
there was actually a conviction in which a death sentence was imposed,, 
or a substantial sentence of any kind. = 

I think that is one thing the committee ought to Jook at from that. 
particular point of view very carefully. 
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Senator McCarruy. May I say that I do not think the question of 
corroboration or lack of corroboration is important if confessions are 
properly obtained. As a judge, I have found men guilty of murder 
on uncorroborated confessions, but in those:circumstances you make 
every conceivable effort to make sure that the confession is properly. 
obtained. 2 . 

I am not worried about an uncorroborated confession. The prose- 
cution had a right to submit an uncorroborated confession, but the 
prosecution was guilty of a crime if they submitted a confession to. 
the court which they previously knew was untrue. 

There is no doubt about it. It is the same as a district attorney 
trying to convict a man of murdering someone in*X village, when. he 
has previously determined, by sending an investigator over, that. 

no one died in that village. , 

I am going to ask Mr. Perl a question, if IT may. It is the same 
question that I asked you some time ago. Do you now agree with 
the statement made by Mr. Ellis that a woman actually was shot in 
the town of Bullingen by a German soldier? 

Mr. Pert. There was so much confusion between the villages. Even 
the defense mixed up Wanne and Bullingen. In my opinion she was 
shot in Bullingen. You say, I saw the story developing. I saw this 
man before me—— 

Senator Barpwin. Never mind that. Your answer to the question 
is that, in your judgment, she was shot in Bulliigen, but~ the fact 
remains that there was no corroborating testimony. 

Mr. Peru. Yes, and I believe the investigator who went over there 
might have mixed things up. I do not know, sir. But I know he 
gave me the impression of being so truthful. This Rieder—this is a 
small detail, but it is essential—he comes from lower Bavaria. 
Mr. Thon speaks exactly his dialect, and as far as the conditions 
permitted they were almost friends; they were always joking together. 
T took him over from Thon, so I had no reas8éii'to shorten this very 
agreeable relationship. 

I spoke very nicely to him, and it came out: Why should he have 
related something which was not true. He pointed at the village of 
Bullingen. There was so much confusion about the village—and 
still is—that the error might just as well have been.somewhere else. 
There is no doubt that he shot someone, -and T still think it should 
have been at Bullingen. 

Senator McCarruy. You say he shot someone, because he was a 
truthful young chap? ; 

Mr. Perl. No, not because he was truthful, but because he was 
truthful when he told me this. Now he says he was beaten. We heard 
of no one being brought to the hospital, with a sergeant, with any 
injuries. He claims he was brought to a hospital. He was sitting 
there in the stand and had lawyers there. 

The trial lasted for months. He never took the stand to claim that 
hie was beaten. 

Senator McCarruy. Let’s go back to this. 

Mr. Pert. Excuse me. Even now he claims that he was beaten in 
the testicles, to the best. of his knowledge by Lieutenant Perl, so he 
knew me very well. If I had beaten him, he would have said it was 
Lieutenant Perl. If Mr. Thon had beaten him, who spoke his dialect, 


he would have said Mr. Thon. 
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Senator McCarruy. Mr. Perl, do you think he would recognize 
your foot if he had a black hood over his head? He claims he was. 
kicked in the genitals, 

' Mr. Peru. Yes. 

Senator McCarruy. Do you claim he would have recognized you 
with ‘a black hood over his head? Would he have recognized you when 
you kicked him ? 

Mr. Peru. The moment he entered the cell he did not have a hood 
on any more, and he would have recognized me immediately. 

Senator McCartny. Getting back to my question again: You are 
going to answer it if we have to stay here all week, unless the Chair 
says otherwise. Do you now tell us that you feel that there was a 
woman killed in the town of Bullingen by this German soldier, as of 
now? Do you think that part of the confession is true, that he did 
shoot this woman in the town of Bullingen ? 

Mr. Peru. I do not know for certain. There are reasons not to 
doubt it, but I still believe it might be true that the error might be on 
someone else. 

Senator McCarruy. Then, do you think that you have any reason 
to believe that the mayor of this little Belgian town and the registrar 
were prejudiced ? 

Mr. Peru. No, sir, but this was war. When the colonel started 
telling it--it was my thought too—there were so many refugees from 
other villages, people who came from neighboring towns, who fled 
from the Germans, it is quite possible that the woman, who was not an 
inhabitant of Bullngen, was shot at this place and the body then 
removed or even found. It is quite possible. 

Senator McCarruy. Take the statement that you made that the 
‘body might have been removed or not found: The test of the confession 
is that he shot her through the middle of the forehead, that her brains 
were dripping out on the floor. : 

Is it your thought that the body lay there'and has not been found 
‘up to this day, or had not been found up to the time the investigator 
got there several months later? You did not mean that? - 
~~ Mr. Pert. No, sir. I meant something entirely different. I meant 
that the moment the Germans moved—as long as the Germans were 
there the population were in hiding. If the Americans moved in, 
and they saw a dead woman lying there, it is quite possible—not proba- 
ble—that they removed the body immediately,.and then the registrar 
comes and says, “No one is missing in my town; everyone is here.” 
I do not claim it was that way, but there is a possibility. There is still 
a good possibility that this woman was shot m the town of Bullingen. 

Senator McCarruy. I think this is important, so that we can de- 
cide what part of your story to believe: You say that, despite the 
fact that the registrar, who is living in this little hamlet, says there 
was no woman killed there except Mrs. Anton Jonsten, whom I spoke 

of, and the mayor says, “I have been living in this town, in charge of 
it, and I know there was no one killed but Mrs. Anton Jonsten,” and 
Mr. Anton Jonsten then signed an affidavit saying that “my wife was 
not shot in the house; she died as she was running down the street,” 
you say, in spite of that, that as of today there is a good probability— 
a good probability—that there was a woman actually shot in the man- 
ner described in vour confession, in the town of Bullingen? 
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' Mr. Purx. I would not say. “good: probability,” but.a good possi- 
bility ; yes, sir. Was the mess hall in the same relation to the house 
as described ? ek 
Senator Banpwry. Do not volunteer any inf 
the questions. | ee me, 
Senator McCarry. In relation to Mr. Ellis’ statement that, to 
his knowledge, Major Byrnes went over to investigate this case and 
came back and reported to him. I am going to read Major Byrnes’ 
testimony : ee abo 
“Mr, FLANAGAN. Did you conduct the investigation in Bullingen concerning 
the .alleged shooting of a Belgian. civilian woman in her home by a German 
soldier? 
_ Colonel Exris. I do not reeall that 
the Goldschmidt shooting * * * 
of a civilian woman in that town. ; ; 
“ Tn view of that, Mr. Ellis, do you want to change your testimony 
now to tell us that Mr. Byrnes did not report back to you in this case? 
Mr. Exxis. No, sir; I do not want to. 
Senator McCarruy. Do you still say that, Byrnes reported back to 
‘you? ALM eo : 
Colonel Exxis. I think that he did. 
Senator McCartuy. In other words, yo 
‘mistaken or lying? a 
. Colonel Extrs. I do not say that he was lying; no, sir. 
Senator McCartuy. If you are so sure that he reported back to you, 
will you relate what he reported and some of the conversation ? - 
Colonel Exxis. You misunderstood me before. I. said that I 
thought, by induction that I surely must have given him the Bullingen 
situation, that by induction he surely must have reported back to me, 
by process of reasoning. I do not recall that he ever made a, direct 
report to me. I know we had no reports’ in. ‘writing other than the 
‘statements that he brought back. re 
| Senator McCartuy. See if we get your testimony finally straight: 
Your testimony now is that you do not recall ever having talked to 
Byrnes about the Bullingen woman; you do not recall ever having 
gotten a report from him, but you think that, under ordinary circum- 
stances, you would have told him to and he would have reported 
back to you. a 
_ Colonel Exxis. That is what I mean to say. 
Senator McCarruy. But you have no knowledge whatever of this 
case ! 
Colonel Exxis. I cannot recall that he ever made a report to me 
about the Bullingen matter. I believe that he must have. 
- Senator McCarry. In view of the fact that you do not recall any 
such report, when you were in the courtroom, and you then discovered 
these affidavits from these people in Bullingen, and discovered that, 
under all the normal rules that you and I follow, we would have to 
conclude that the confession was false, then did you think that you 
‘had any duty as a prosecutor to go to Bullingen and find out if some 
refugee was killed in somebody’s kitchen, and her body not found, as 
Mr. Perl says, and try to get the facts, or if it was the wrong town, 
if you could not find out then in what other town nearby a woman 
had been killed? 


ormation ;..just answer 


I did, Mr. Flanagan. 1 recall investigating 
but do not recall investigating the killing 


u say that Byrnes was either 
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In other words, did you not feel that-you had a duty—-and I wish you 
to stop and think before you answer. this—did yo u not. feel that you 
had a duty, in view of the fact that you were asking for the death, of 
this man, where you had a confession which on its face was false, 
when you knew that there were claims by these defendants that they 
had been beaten and tortured into confessing, when you knew that 
the claims were such that the Army sent in investigators to check on 
them, in view of the unusual picture behind the confession; did you 
not then think that, as an officer in the Army, you had some duty. to 
go out and check and see whether the confession was true or false, 
and get some facts? 

Colonel Exzis. Senator, you put many things in there that T do 
not think are true. 

Senator McCarruy. Then let us remove all the things that are not 
true. (1) You are an officer? 

Colonel Exsis. Right. 

Senator McCartuy. You were at that time? 

Colonel Exxis. Right. 3 

Senator McCarray. You were in charge of the prosecution? 

Colonel Exzis. Right. 

Senator McCarruy. (2) You introduced this confession? 

Colonel Exuis. I did. 

Senator McCarruy. (3) This confession tells in detail how this 
man deliberately, with no provocation—no excuse whatever—in cold 
blood, murdered a Belgian woman 

Colonel Exzis. ‘Right. 

Senator McCarruy. That is in the confession ? 

Colonel Exxis. Right. 

Senator MoCuarae: At that time you had the affidavits? 

Colonel Exxrs. No, sir. I did not. - 

Senator McCartuy. I am speaking of in court. When you were 
in court, when the matter was being tried, when the affidavits were 
being submitted, then you have an affidavit that you ‘yourself. can 
read, and that affidavit is from the registrar and the mayor of the 
town, whatever the name may be—this little hamlet. Do we have 
the affidavits here? 

Mr. Cuampers. They are unquestionably in the record. of trial 
somewhere. 

Senator McCarruy. This affidavit says—and if I say anything false, 
tell me—the affidavit says: 


There was no civilian killed in this town. The only civilian— 
Let us put it this way. 


The only civilian in this town who died from other than natural causes ‘was 
Mrs. Anton Jonsten. ; 

You have an affidavit on that. You have an affidavit of Anton 
’ Jonsten saying: 

My wife was not shot ; she did not die in the house ; she died on the street when 
she was running. There were no bullet wounds on her when she was found 
dead. 

You are in court; you get this.. It is a Belgian town, not German. 
There is no reason, as far as you are concerned, why they should be 
prejudiced in favor of a war criminal. 
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At that time did you not feel 

Colonel Exxt1s. Right there, let us get that. 

Senator McCarruy. We will strike that. We will say they are 
Belgian people, not Germans. Am J right? 

Colonel Exzs. They may have been of German ancestr y, but I will 
not quibble‘about that. That used to be part of Germany. 

Senator McCarruy. They are people living in Belgium? 

Colonel Exris. Yes. 

Senator McCarruy. You have these affidavits, one by the inuband: 
who certainly would feel very unkindly, J assume, toward any man 
who would come in and shoot a woman in the for head. You have 
these affidavits and you are In court. 

At that time did you feel there was any duty upon your part to make 
a further check on this particular case, or did you think that was 
unnecessary ? 

Colonel Exurs. There are many controversial issues. 

Senator McCarruy. Answer that. Did you think you had a duty? 

Colonel Exxis. No, sir; I did not. I answered that question, I be- 
lieve, once before, for you. 

Senator McCarruy. You said that, if this confession were the-only 
evidence. you had—in other words, it you did not have confessions 
covering other crimes or other evidence against him—if this confes- 
sion were the only evidence against him, that then you certainly wous 
not have made him a defendant in the case?» 

Colonel Exxis. That is right. 

Senator McCarruy. If you had only this solteesoneothine else; i 
you are merely trying him on this confession—if you did make him 
a defendant then you rwould have felt that the Sour certainly should 
not have found him guilty ; is that right ? 

Colonel Exuis. If that is all I had? 

Senator McCarrny. Yes. — 

Colonel Exxis. No; they should not have found him sail. 

Senator McCarray. Then you would say that a court that: would 
find him guilty of this was an incompetent court? ; 

Colonel Exras. No; I would not say that. 

Senator McCarry. You would feel it was wrong? 

Colonel Exxis. Not necessarily. You just said, I think yourself, Seri. 
ator, that you have found people guilty on uncorroborated confessions. 

Senator McCarruy. You said, if this is the only thing you have, 
you would not have made him a defendant. In other words, you feel 
he should not have been found guilty? 

Colonel Exx1s. I do not think th ey Cheila have, under those circum- 
stances as you outline them. 

Senator McCarrny. Then you think that a court that would have 
found him guilty used bad judgment? 

‘Colonel Exx1s. I think it would be an érror in judgment, from’ my 
viewpoint; yes, sir. 

Senator McCarruy. ‘When the court found him guilty of that 

_ charge——- 

Golorial Exxis. I do not know that they found him guilty. 

Senator McCarruy. I do not have the record. 

_ Colonel Exxrs. I do not believe there is any way to Foren er on 
what charges they found him guilty, when he was charged. with. more 
than one matter. 
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Mr. Fuanacan. Was he not found guilty as charged? 

Colonel Exxis. As I recall, they just found everybody guilty. 

Mr. Fianacan. Guilty as charged ? 

Colonel Exxis. Whatever the record says. I do not know. They 
made no exceptions, as I recall. 

Senator McCarruy. When you were convinced that the man shot, 
we will say, an American prisoner at Stuttgart, killed another Amer- 
ican prisoner at the Malmedy Crossroads, and a civilian somewhere 
else, then would you have him under two or three specific charges so 
the court could find him guilty or not guilty of each individual charge? 

Colonel Exxis. No; it was a joint matter. They were all 74 joined, 
and the 13 different places where the atrocities were committed were 
recited. I have a copy of the charge sheet here if you would like to 
take a look at it. 

You could not tell whether he was found guilty of participating in 
all 18 or one. 

Senator Batpwin. In the normal criminal trial in this country 
there are counts 1, 2, 3, 4a number of different alleged counts. Did 
you have such things as counts? 

Colonel Extis. No, sir. 

’ Senator Batpwin. So that the finding of the court was “guilty as 
charged,” irrespective of what particular count it was on? 

Colonel Exxis. I presume that is the way their finding was. I.do 
not recall how it is recorded. 

Senator Batpwin. The reason why I ask you that—are you through? 

Senator McCarruy. No, sir; but go ahead. : 

Senator Batpwin. In this review of the 20th of October 1947, which 
is reviewed by the deputy judge advocate’s office, there appears, on 
page 126 of this document, this Bullingen incident is mentioned, so 
far as this Max Rieder is concerned. 

There are apparently two charges. One is shooting this woman in 
the house, in Bullingen. Then there is another heading called the 
Crossroads. There is a description of another shooting of a substan- 
tial number of American prisoners who, it was claimed, had surren- 
dered. Evidence in both of those was apparently presented, and there 
were no counts. That is the difficulty here—you do not know whether 
you are offering evidence on the first count or the second count. But 
there were two different alleged crimes here, apparently both of them 
covered in the confession. 

' As to the first one Bullingen is mentioned, which apparently refers 
to the shooting of this woman in the house. 

Senator McCartuy. What does it say in that regard ? 

Senator Batpwin. The evidence for the prosecution was: 

‘The accused stated in his sworn statement that at about 1100 hours, Decem- 
ber 17, 1944, he and Sergeant Haas reached the village of Bullingen and entered 
the kitchen of a house where they found a woman of about 40 years of age. Haas 
' asked the woman whether there were any American soldiers in the house. When 
she replied in the negative Haas ordered the accused to “bump her off.” 

The accused then took his rifle, and while standing approximately 2 meters 
away from the woman, shot her through the forehead, and she collapsed dead. 

Now, the evidence for the defense was that an extrajudicial sworn 
statement stated June 26, 1946, and signed by the mayor and registrar 
of the community of Bullingen certified that a Mrs. Anton Jonsten 
died in Bullingen on December 18, 1944, and that the list in the regis- 
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trar’s office contained no other case of death from unknown’ causes 
during 1944. - 

In an extrajudicial sworn statement Anton Jonsten, husband of Mrs. Anton 
Jonsten, stated that his wife was killed by an American artillery fire on 16th or 
17th of December 1944 in Bullingen while she was outside her house attempting 
to fiee from combat, and that her body bore marks indicating that her death was 
caused by the explosion of a grenade. _ 

Senator McCarruy. Do they say that is sufficient for a finding 
of guilty? 

Senator Batpwin. The other incident is the one at the Crossroads, 
which is the one that has been described by several other of the defend- 
ants in their claimed confessions, where 60 to 70 American prisoners 
of war were shot ina field... 

The answer to the Crossroads case was this: 

« The defense offered testimony by Buth that he was in the same company as 
the aceused, Rieder, and that he did not see the accused shoot at the Crossroads. 

However, bis vehicle did not arrive until 1400 to 1480 hours, which was after 
the time that the accused reached the Crossroads, according to the record 
and the testimony. 


Then the court—the reviewing officer—says this: 
Sufficiency of evidence: The accused obviously realized that his acts of par- 
ticipating in the shooting of a civilian, and surrendered prisoners of war who 


were deprived of potential means of continuing as opponents in warfare, were 
inherently wrong and contrary to the universally accepted standards of human 


~eonduct. . 
' He was ordered to and did participate in the killing of prisoners in the 

presence of a superior. His youth was apparently coupled with mental imma- 
turity and the narrow experience, which should be considered in mitigation. 

The findings of guilty were warranted by the evidence. The sentence is 
excessive. . ‘ 

A petition for review was filed by the American defense counsel 
December 28, 1946. No petitions for clemency were filed: 

Recommendation: That the findings and sentence be approved but that the 
sentence be commuted to imprisonment for 15 years, commencing July 16, 1946. 

So there is not anything except the deduction that you draw from 
reading both of the defenses here, and the final recommendation, to 
indicate whether the finding of guilty was on both of them or on one. 
The fact remains, as the Chair sees it, that there was apparently a good 
defense—at least one that raised a very serious doubt—as to the 
Bullingen statement, and a defense which the court seems seriously 
to have questioned on the basis of the time factor, as to the Crossroads 
incident, in which the accused claimed to have participated. 

The only assumption is that because of his immaturity considered 
in mitigation, that the court ordered the sentence commuted from 
hanging to 15 years, but it does not say whether on the basis of find- 
ing not guilty on the Bullingen incident, or finding of guilty on the 
Crossroads incident. 

Nevertheless, the sentence was commuted. In the trial of these 
cases, Colonel, as you said, there were no counts, as such, presented ? 

Colonel Exxis. No, sir. I do not have a copy of the charge sheet 
here, but it was just one specification which covered all the defend- 
ants and all the incidents. There was no count, as we know them 
in municipal criminal law. 

Senator McCarruy. Incidentally, Mr. Chairman, I think the record 
should be clear on this: Apparently the reviewing court, despite the 
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recommendation of the Frankfurt board, approved the finding of 
guilty as to the shooting of this Belgian woman, because, they say, “the 
accused obviously realized that his acts.of participating in the shooting 
of a civilian”—that is, a civilian he was accused of shooting—“and 
prisoners of war was inherently wrong.” 

In other words, they say he obviously realized that the shooting of 
a civilian was wrong, which makes you wonder, as I said before, just 
what type of reasoning those men in the court followed. 

Mr. Cuameers. Mr. Chairman, I think Senator McCarthy should 
realize that the report he just read from was prior to the Frankfurt 
review. I think the Frankfurt review was made some months after 
that. 

Senator McCarruy. The point is that you have a confession of a 
shooting of a woman ina town. It is uncontradicted that no woman 
died in that town. The court said most likely he realized he was 
wrong. They do not go into the question of whether there was any 
evidence or not. 

Senator Batpwin. I come to the conclusion that it was apparent, 

because of what appeared to me to be a defense that raised a great 
deal of doubt, while it does not say so in the record, apparently that 
was one of the factors that entered into the commutation, because the 
man was sentenced to be. hanged, and the board recommended and 
did commute his sentence to 15 years, although he was involved in 
this second incident where 60 to 70 men were shot. 
‘Senator McCartuy. That has been the trouble with so many of 
these cases. The reviewing body looks over the evidence and says 
there is no ewidence here to find a man guilty. The facts are such that 
we cannot tell if he is guilty, so therefore we will cut his sentence down. 
Which certainly is not a brand of justice at all. 

The same in the Pletz case. Hither the man was guilty of delib- 
erately shooting American prisoners and this woman or he is not. 
The most fantastic brand of justice that I have ever heard of. 

May I ask you, Mr. Ellis, did you make any recommendation in the 
Pletz case? 

Colonel Extis. Yes, sir; I did. 

Senator McCartry. What recommendation did you make in that 
case? 

Colonel Exx1s. Just a moment. 

The court sentence was life. I recommended 20 years. Colonel 
Rosenfeld joined me in that. 

Senator McCarruy. On what theory did you recommend 20 years 
for Pletz? Pletz is the man who was accused of deliberately, from his 
tank, which was the second in line, shooting down in cold blood some 
15 or 20 American prisoners of war, men who were along the side of 
the road, principally in front of the grocery store. That is what he 
_isaccused of. Nothing else. The court found him guilty of that. 

Iam wondering on what theory you recommended that the sentence 
be cut down? ; 

Colonel Exxrs. On his age. 

Senator McCarruy. How old was he? 

Colonel Exxis. I think he was—at the time of the trial—21. 

Senator McCartuy. Twenty-one? 

Colonel Extas. Yes. 
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Senator McCartuy. You had men much younger, 18 and 19, also. 

Colonel Ex1is. That is right. 

Senator McCarruy. Some of them you did not recommend that 
their-sentences be commuted ? 

Colonel Ex.is. I think Rieder was younger than he was. 

‘Senator McCartuy. What did. you recommend in Rieder’s case? 

Colonel Exxis. I made no recommendation. 
_ Senator McCartuy. Was it your practice there to recommend that 
all those who were 21 or younger, we will say, that they have their 
sentence commuted to 20 years? 

Colonel Exx1s. No. I made some exceptions, as I recall now. 

Senator McCarruy. Was it solely because of his age? 

Colonel Exxis. On Pletz? 

Senator McCarruy. Yes. 

Colonel Exuis. I believe. J would like to say this about this case: 
I discussed it considerably with Captain Shoemaker before we joined 
Pletz. I think the review shows only two pieces of evidence there 
against him. But we had—if you look at the records—it shows four 
different pieces of circumstantial evidence against Pletz. I think my 
own mind wondered whether it was sufficient for a conviction. I de- 
bated considerably about that. 

ee McCartuy. It is a pretty gruesome crime he was charged 
with. 

_ Colonel Exuis. Yes; it was. But I did not feel personally the way 
this evidence was scattered through the record, that the court would 
ever be able to pick it up, because I think it was in four different state- 
ments, of four different people, who had testimony against him. 

' In that particular case I debated whether it was wise to include 
him as a defendant. 

' Senator McCarruy. In other words, you did not know whether he 
was guilty or not? 

Colonel Extis. There was circumstantial evidence there. If the 
court could find all of it when it was put in, he would be. 

Senator Batpwin. If you are going to continue this with Colonel 
‘Ellis for some time, I wonder if you could defer this to some other 
‘day. Lieutenant Perl has been here for 5 days, not under subpena. He 
came here at the invitation of the committee, voluntarily. He has 
been away from his business all that time. 

The Chair tried to give him some assurance that we would be done 
with him yesterday. We both tried to give him some assurance today 
that we would be done with him today. I wish we could finish with 
him, 

Senator McCarruy. In the meantime, Colonel, I wonder if you 
would go through the record and find all the evidence against this 
man. I want to know, for example, if you charged him with any crime 
other than the shooting: ; 

Colonel Exuts. I am certain that is all. 

Senator McCarruy. What I am concerned with is this: You say 
you recommend that his sentence be commuted to 20 years. If he is 
guilty of this deliberate and wanton killing of 20 men I wonder why 
you commuted it to 20 years. If you did it because you felt he was not 
guilty, as the Frankfurt board said he was not guilty, then I wonder 
why you think he should get 20 years. 
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J am not going to ask you to answer that now. But I will definitely 
want an answer on that. Do you follow me, sir? 
Colonel Erzis. Yes, sir. : . 
Senator McCarruy. If he is guilty or not. If he was guilty it is 
one of the worst crimes over there. He killed more men than anyone 
over there. He was 21. He was the greatest criminal there. No indi- 
vidual ordered him to do that. ; Either he was guilty of that or he 
was not. ; 

I. want to know whether you thought he was guilty, but that he was 
too young and should get only 20 years, or that there was not enough 
evidence to convict him, as the Frankfurt board said, but should get 20 
years anyway. 

You still think this confession is true in all details and that there 
was a woman killed in Bullingen; is that right, Mr. Perl? 

Mr. Pert. I do think so. 

Senator McCarrry. I assume you are using the same brand of 
judgment in all these matters as you are here. Did you have anything 
to do with investigation of the Pletz case? 

Mr. Peru. Sir? 

Senator McCarry. Pletz? 

Mr. Peri. No. Nothing. 

Senator McCartuy. Did you get any of the statements from any of 
the witnesses ? 

Mr. Pert. No, sir. 

Senator McCarrHy, So vou know nothing about that case? 

Mr. Pert. Nothing. 

Senator McCarruy. You say you were a criminal lawyer in Vienna? 

Mr. Pert, Yes, sir. 

Senator McCarray. And defended a number of criminals? 

Mr. Pert. Yes, sir. 

Senator McCartuy. Did you do any prosecution work ? 

Mr. Pert. Very minor prosecution work. I was for several months, 
for maybe 4 months, a kind of second assistant district attorney you 
might call it, with no equivalent to it in America. But I was a mem- 
ber of the court and prosecuted very minor cases. 

Then, as a lawyer, I prosecuted those cases where there is a civilian 
prosecutor for slander, and those things are prosecuted by civilians. 

Senator McCarruy. Do you think that a man 21 year of age is old 
enough to be held accountable, if he is guilty of murder? 

' Mr. Peru. Yes. : 

Senator McCartuy. So that you would not think in a murder case 
that the mere fact that a man is 21 years of age would justify his 
actions ? 

Mr. Pert. No, sir. 

Senator McCarruy. Let us take the case of one of the defendants. 

. Let us say it-is proven that he, in cold blood, as he drove along in a 
tank, murdered a sizable number of American prisoners of war, men 
completely defenseless, along the side of the road in front of the store, 
just mowed them down, 15 or 20-of them. Would you say that there 
would be any grounds there—of course, proving he did that, and is 
found guilty—would you find any grounds whatsoever for asking 
that a death sentence be commuted to 20 years ? 

Mr. Pex. Not on the evidence which you just told me. I would 
not suggest a change of death sentence just because he is 21. I would 


not have done it. 


776 MALMEDY MASSACRE’ INVESTIGATION 


. Senator McCarruy. If you think he is not guilty of the crime, of 
course; if you think the evidence is not sufficient to find him guilty, 
on the other hand there is no reason why he should serve 20 years. 

’ Mr. Pert. He should be entirely free. 

Senator McCarruy. I have before me the Frankfurt board recom- 
mendation in the case of Pletz. I can review the tesumony for you 
briefly, and give you the board discussion. 

Mr. Pert. Senator McCarthy. I did not have anything to ds with 
Pletz. I answered every question in detail. You know more about 
Pletz than I do. 

Senator BaLpwin. Senator, it seems to me that we ought to confine 
our examination here to the things for which this officer is particu- 
larly charged. It does not seem to me that it is going to be helpful 
to this committee to have the officer’s opinion as to whether or not 
he thinks a particular procedure followed is the correct one. 

' What we would like to have is the facts, and let the committee 
render its opinion as to whether it thinks the procedures that were 
followed or not followed is the correct one. 

Mr. Fuanagan. Dir you take any statements from Fritz Heckmann ? 

Mr. Peru. No, sir. Fritz Eckmann was Elowitz’s man. 

Senator McCarruy. Mr. Chairman, I do not. want to make any 
issue of this matter. I will be glad to abide by the Chair’s ruling. 
The reason for following this line of testimony-—and obviously I think 
it is important or I would not do it—is this: Here is a man who is 
an attorney. He was instrumental in getting the statements on which 
a great mass of the convictions were based. From the statements he 
made to me in regard to this Belgian woman who was killed, the: 
unusual type of reasoning he follows, and the court apparently fol- 
lowing the same kind of reasoning, I am just testing to see what his 
concept of justice conceivably can be. I have before me the Pletz 
case which I will not recite in detail, which had the most unusual 
treatment, directly contrary to what the military court recommended. 

But as I say, there is so much that he took part in himself that 
I do not want to argue with the Chair as to whether we should go 
into that or not. 

Senator Batpwin. Senator, let me have you understand there is no 
ruling about the thing. The only thing is if we are going to have 
information here, that would be helpful. What I am particularly 
interested in here are the serious charges made against this man on 
the stand in these sworn affidavits of these SS troopers made after 
they were convicted and under sentence. I would like to know what 
he has to say about these charges. 

Senator McCartuy. You got confessions from some of the men 
whom the court dismissed ; is that right? 

Mr. Pert. I do not know whom the court dismissed. I saw a list 
at Colonel Chambers’ desk, and I just glanced at it. I do not know 
who were dismissed, 

Senator McCarruy. There is a man named Rolf Ritzer, who was 
dismissed by the court. 

Mr. Peru. I do not believe he was my man. I believe all those dis- 
missed were in the eleventh compass and they were not in my 
company. 

Senator McCarruy. How can I tell which statements you took? 
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Senator Barpwin. You will find, Senator, in each place in the 
book that you now have, there has been put by the staff of the com- 
mittee or by somebody, a paper picking out the different affidavits 
of these SS troopers 

> Senator McCarruy. They were my own staff. I know it. 

Senator Batpwin. Who were the defendants, and who made some 
allegations against the witness. 

Senator McCarruy. I am reading from the statement of F riedel 
Bode. Here is what he says: 

At a confrontation with my comrades, Schaefer, Hofman, Jaeckel, Neve, Spren- 
ger, First Lieutenant Perl grabbed me by the neck and pushed me with my head 
against the wall. When I did not answer I was taken back to the death cell. 
Here I was again grabbed by my neck by Lieutenant Perl, who pushed my head 
against the iron rail of the window in my cell so that blood gushed out. 


Is that true or not? 

Mr. Peru. It is not true. 

Senator McCarruy. Now we go to the statement of Briesemeister. 
Do you recall interrogating him? 

Mr. Peru. Yes, sir. 

Senator McCarray (reading) : 

In the interrogation cell I was accused by the interrogating officer, First Lieu- 
tenant Perl, of having shot United States prisoners of war, whereupon I defended 
myself verbally. I was thereupon slapped in the face by Lieutenant Perl. My 
written testimony was dictated to me. J had to write the testimony, whatever 
Lieutenant Perl wanted in order to achieve my being sentenced to death. 

Is that true or false? 

Mr. Peru. It is not true. He had told the whole story before to 
someone with whom he was in the same room. We had planted some- 
one with him. This man told us the story, and when I told him, “We 
know you told it to your roommate,” then he confessed. 

Senator McCartuy. Did you get the confession of Richter? 

Mr. Pert. No. He was not my man. 

Senator McCarruy. How about Hecht ? 

Mr. Peru. No, sir. 

Senator McCartuy. Motzheim? 

Mr. Pert. Not my man. 

Senator McCarruy. How about Gebauer? 

Mr. Peri. Gebauer was not my man. 

Senator McCarry. How about Rau? 

Mr. Peru. Theodore Fritz? 

Senator McCarruy. You handled one? 

Mr, Pert. I believe so. 

Senator McCartuy. Ritzer? 

Mr. Peru. No. 

Senator McCarruay. How about Godicke? 

Mr. Peru. Not my man. 

Senator McCarruy. You said Richter, no? 

' Mr. Pert. No. 

Senator McCartuy. How about Szyperski? 

Mr. Peru. No. 

Senator McCarruy. How about Fritz Rau? 

Mr. Peru. No. 

Senator McCartruy. How about Reiser? 

Mr. Pert. How is it spelled ? 
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? 


Senator McCarray. R-e-i-s-e-r. 
- Mr,’ Pert. Not my man.. 
' Senator McCarruy. How about Eckmann? 
Mr. Peru. Elowitz. I believe Reiser was Elowitz’s too. 
Senator McCarruy.. How about the statement of Frederick Chr ist: 
“First Lieutenant Perl accused me of being”—— 
Senator Batpwin. I have no objection. to going over this, hou we 
went over this before. ; ; 
Mr. Peru. In very much detail. 
Senator McCarruy. Was this read to ie 
Senator Batpwin. Yes, I read it to him. 
Senator McCarruy. In any event you deny that you did anything 
but speak softly to Christ; is that right ? 
Mr. Pert. I do not know that I spoke softly. But I did not even 
shout. 
Senator McCarruy. You did not threaten him! q 
“Mr, Peru. No, sir. 
Senator McCarry. You did not touch hint 
Mr. Peru. Certainly not. 
Senator McCarruy. Did you slap or hit any of the prisoners at 
all? 
Mr. Pert. No. I did not slap any one of the defendants—I mean 
touch him. But not ina hostile way. 
Senator McCarruy. Now we go to Fritz Eckmann. You say you 
did not interrogate him ? 
Mr. Peru. I never interrogated him. 
Senator McCarruy. You never did? 
Mr. Peru. No, sir. 
Senator McCarruy. You are sure of that? 
Mr. Peru. I might have been present once when Elowitz interro- 
gated him, but I did not. 
Senator’ McCartry. How about the other names that I read to 
you? Were you present when they were interrogated ? 
Mr. Pert. You mean did I participate in any interrogation by speak- 
ing something ? 
Senator McCarruy. Yes. 
Mr. Peru. No. 
Senator McCarruy. Now I read Foti Fritz Eckmann’s affidavit: 
I was born May 16, 1925. On December 6, 1945, I was taken to the state prison 
at Schwaebisch Hall. I had my first interrogation on December 18 and I can 
remember it well. Those present were Lieutenant Perl, Elowitz, and au 
interpreter. 
Do you recall from that whether you and Elowitz and an inter- 
preter were present ? 
ide Pert. I know that I was not present at any first interrogation 
of that. 
Senator McCartuy. Were you present at any second, or third in- 
terrogation or the fourth or fifth ? 
Mr. Pert. I believe that I once entered the room while Elowitz was 
interrogating him with some interpreter while I was not busy. 
Senator McCarruy (continuing) : 
I was told by Lieutenant Perl that I would be executed the next morning. He 


thereupon asked me if I wanted to talk to a priest. I-was then taken into the 
death cell. I was fully convinced of it. : 
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: Is that true? ann a 
. Mr. Peri No, it is not. It would have been improper and wrong; 
to handle a man who is handled by someone-else. -I do not know what 
Elowitz told him 5 minutes before. I might contradict Elowitz. 
- Senator McCartiuy. The Raymond report referring to mock trials 

sail undoubtedly in some cases the defendants were led to believe 
that they had been convicted; is that correct, according to your 
memory ¢ 

Mr. Pert. I do not know on which facts that report is based. I do 
not know of any such cases, and they were not induced todo it.” This 
investigation team behind the board just dissolv ed, and nothing was 
announced.: 

Senator McCarruy. Mr. Steiner, according to the testimony of one 
of the witnesses—Mr. Bailey—came i in after “Interrogations and quite 
gleefully said: “I have another confession,” and related that he had 
employed mock hanging to get the confession. In other words, he 
placed a hood over the man’s head and marched him up several steps, 
and said: “You are on the gallows,” or something to that effect, tight- 
ened the rope around his neck, and got confessions in that manner. 
Do you know anything about that situation ? 

Mr. Pert. I do not know, and every one of the prisoners, in a way, 
was for us what the patient is for the doctor in this way. He was im- 
portant, and I do not think that anyone would have permitted Steiner, 
who actually was not a man of the standard, to fool around with any 
of the prisoners. He was an interpreter, not an interrogator. 

Senator McCarruy. Mr. Kurt Teil, who volunteered to testify, who 
was a refugee from Hitlerism in Germany because of his nonaryan 
background, and under the circumstances of course had no reason to 
feel especially kindly to the SS troops, came here and testified that 
among other things ‘he had seen a man called by Thon. Thon said, 

“Come here and look in this solitary cell.” He looked and saw a man 
lying on the floor, apparently unconscious with a black hood over his 
head, at 10 o’clock in the morning. He said “What happened to this 
man”? Thon said “He was in interr ogation and got roughed up a bit.” 

He testified that you were one of the men who had a "reputation of 
using physical force, or anyway, kicking the boys around to get con- 
fessions. That was testified by at least one other witness, as I recall. 

Can you tell me now whether it is correct, rightly or wrongly, that 
you had the reputation of using physical force on the prisoners in 
order to get confessions ? 

Mr. Peru. As to my knowledge—I might be wrong—it was Mr. 
Bailey who testified to this veputation. “Teil could not have even 
known anything. He just once or twice brought a prisoner in, stayed 
for a day or so. I do not know Teil. As far as I know I do not 
remember him. 

Bailey testified under oath that I va for 4 years in a concentration 


camp. That is as to my reputation. I do not know the reputation 
Thad among the Germans. I certainly had no reputation among our 
people. 


Senator McCarruy. Did Thon have a Tepuiavion of being sadistic 
or using force. 

Mr. Peru. I never heard of it. 

Senator McCarruy. You never. heard of it? 

Mr. Peru. No. : 
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Senator McCarruy. You did hear of this alleged brutality when 
the Army commission came over to investigate? I should not say 
came over. When the Army commission apparently 

Mr, Peru. I heard after the commission had made its findings. It 
was not a commission. I believe it-was just a one-man commission, 
Colonel Carpenter. 

Senator McCarruy. So that you know that the charges were in- 
‘vestigated. I believe you axtswered this before; and if so, I am sorry, 
but I understood you to say that you were not contacted by this Colonel 
Carpenter. 

Mr. Pert. He was a colonel, He had a kind of adjutant—he was, 
I believe, an adjutant. He wasa full colonel. 

Senator McCarruy. Were you here when Mr. Strong testified? 

Mr. Peru. I heard in the papers. I read in the papers. No; I 
believe I read in the record that after second questioning he mentioned 
Thon, that he was mentioned often by the prisoners, and then he said 
after he questioned the second time that my name was mentioned, 
which was only natural. Ido not know whether most, but I got a large 
number of the statements. 

As they testified to Colonel Carpenter, they tried to get out of it. 

Senator McCarrsy. In any event. you know that Mr. Strong, who 
also happens to be a refugee from Hitler Germany because of his non- 
Aryan background, and also had no reason to protect the SS troopers, 
volunteered to come down. He testified that you had a reputation of 
using physical force on these men to get confessions. 

r. Peru. Sir, I believe that I recall the testimony, and he was asked 
which names he heard, and he said Thon, and then the second question, 
he said Perl was mentioned, too, or something like that. 

I do not think he said that I had the reputation of that kind. It is 
quite possible that one told the other about that. I think you should 
know this, and you probably know it: One spoke against the other in 
these statements, which you all know. Then they had to use some 
excuse not only before the court, but before each other, too. 

Senator McCartuy. The question I want to ask you is this: In view 
of the fact that you were one of the men who had the reputation, maybe 
wrongly, of beating the men up, and using mock trials and mock hang- 
ing, in view of the fact that you were one of the men who were charged 
principally with being sadistic 

Mr. Peru. Not sadistic. Mr. Bailey charged me with that. 

Senator McCartuy. I mean being rough on the prisoners. Do you 
not think it is unusual that at the time Colonel Carpenter was 
appointed by the court to investigate the charges of brutality, he never 
came to you to talk to you? 

Mr. Pert, It is not unusual, because I have no reputation of being 
brutal or sadistic, no reputation of that kind whatever. When Colo- 
nel Carpenter came down, the only allegations which existed were of 
Sprenger, Hofmann, Jaeger, and one other. The claimed they were 
beaten by Shumacker; they were Shumacker’s men. I did not interro- 
gate them; Shumacker did. 

Senator McCarruy. I will read you Mr. Teil’s testimony, not for 
the purpose of impeaching what you said, because you cannot be 
expected to remember all the testimony. 

Mr. Peru. I did not read his testimony at all. 
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Senator McCartuy. I know: I am reading this to you with this 
inmind. In view of the fact that these disinterested witnesses say that 
you have the reputation of extracting confessions by brutal methods, 
it seems unusual that an Army lieutenant colonel, who was appointed 
to check into these alleged brutalities, never even contacted you. I 
am wondering how thorough that investigation was. Teil is the man 
who delivered prisoners to Schwabisch Hall. There is no evidence 
whatever that. he got any information-from the defendants. 

In other words, he did not talk to the defendants who were about to 
be hanged or something like that, or about to be tried. The evidence 
is that he got his information from the personnel around the prison, 
the other interrogators. Do you follow me? 

Mr. Peru. Yes. 

Senator McCarey. I will read Mr. Teil’s testimony: 


Mr. Fuanacan. Who were the interrogators or the investigators that— 


referring to some of the investigators having made statements that it 
would be more efficient if physical force were used— 


Who were the investigators or interrogators who made such statements? 

Mr. Teru. As I remember now, going in memory over a period of 2 years,.it is 
common knowledge—well, it was knowledge that the attitude of certain mem- 
bers was that way. If I name'them I might name somebody whose attitude it 
was not. There were a certain number of investigators who felt that way, but 
I hate to name them by name because I would be pinning them down and saying 
this man had that attitude. . . 

I cannot say that with any more certainty who they were exactly. ‘Chere 
were certain pockets. I can exclude definitely some people. 

Mr, Franacan, Whom would you exclude? 

Mr. Tem. Exclude? : ps 

Mr, Franagan. Whom would you include in that group that felt it would be 
more efficient to use physical force? 

Mr. Trix, In one particular instance I would say Mr. Thon, that I remember. 

Mr. FLanNacan, Tell us about that instance. 

Mr, TeIL, I just remember it was a discussion in the cafeteria or something 
that he made that remark. He was, I would say, among the other investigators. 
Then this was brought up. He represented that one side of view. It was generally 
know that it was his personal opinion. 


Iam afraid I am starting too far back. 


Mr, FLaNacan. Did you ever have a similar conversation or overhear similar 
conversations on the part of Lieutenant Perl; 7 

Mr. Tem. No; I did not. I personally did not have any conversation that I 
remember. ; : 

Mr. Fianacan. Did Lieutenant Perl have the reputation of being one of those 
that was of the opinion that the use of physical force would be efficient in the 
investigation of war crimes trials? . . 

My, Tem. I would include him in that group; yes. 
~ My, Fuawacan. You would include Mr. Perl? 

Mr. Trit, Yes, sir; that is right. 

Mr. Franacan. Were there any other members of this prosecuting team in 
the Malmedy case that had a similar reputation? 

Mr. Tet, That group might have included a few others. I could not name 
- them: 

P Mr, FuanaGan. But you know it included Thon and you know it included 
erl? : 

Mr. Trem. Whenever reference was made people thought of those two. 


Do you know whether this Colonel Carpenter talked to Mr. Thon 
when he was making this alleged investigation ? 

Mr. Peru. No, I do not. But I know that this is wrong, what he 
says. I do not know about me, because people do not talk to yourself. 
But if they would have talked about Thon I would have heard it. 
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Senator: McCarruy. In other words, you say: that a was com- 
mitting perjury at the time? 

’ Mr. Pret. Sir? 

Senator McCarry. You say he’ was lying under oath; committing 
perj ury ? 
~ Mr. Pert. T would not say that. But he’ might: have been mixing 
up things which he heard afterwards, after the defense spread these 
words—things which did not exist before. 
~ Senator McCarruy. Do you feel that normally, if a colonel or an 
officer is appointed to conduct'an investigation as important as he 
was allegedly conducting, as to find out whether or not the inter- 
rogator, such as yourself, used the type of brutal method that would 
exact the same confession from a man whether guilty or innocent, his 
job was to investigate that matter and report back to the court? Do 
you think that conceivably it would have been a thorough investiga- 
tion unless he talked to the investigators mage were charged with these 
brutal methods ? 

Mr. Pert. You are asking opinions of miné. I do not know more 
about the case than you know. That is four—altogether four de- 
fendants who claimed they had been mistreated. Those four people 
were people who had been interrogated by.Captain Shumacker. The 
moment Colonel Strait heard about it he appointed—that is what I 
know—this Colonel Carpenter, who was a kind of inspector general, 
something like that, within this unit, to go down and. investigate it. 

I suppose he asked Shumacker, becatise he probably was the only 
one accused, and no other accusations existed. And these rumors 
of mistreatment or reputation which you mentioned, this Teil, I am 
certain, has no bad intentions. 

But it is easy to mix up what he knew in February 1946 and what 
he knew or believed he knew in August 1946. Once the trial started, 
all the defendants said, of course, “I was beaten.” 

Senator McCarruy. As we go through the affidavits of the alleged 
brutalities, your name stands out above all the rest, with the possible 
exception of Thon. I have before me 30 affidavits; not 4, but 30. 

Mr. Peru. Certainly. [interrogated most of the prisoners, and they 
do not want to be executed. 

Senator McCarruy. Thirty affidavits, all charging you with using 
physical force in these matters. Is that right? 

Mr. Peru: I do not know the number, but it is logical. 

Senator McCartry.. Do you know of any men having been taken 
to the hospital after you interrogated them ? 

Mr. Pert. I know that no one was taken to the hospital after in- 
terrogation, by me or anybody else. Because the man would have 
been immediately punished, and I would have heard about it. T mean 
the interrogator would have been punished. 

Senator McCarruy. I wonder if the hospital records are such, 
Mr. Chambers, that we could get them. One of the witnesses testified 
that he was kicked in the genitals so badly that he was taken to the 
hospital at Stuttgart. I wonder if you could check, or if you have 
checked, to see whether or not those hospital records are available. 
If so, that, I believe, would be very important. 

Mr. Cirampnrs. Senator McCar thy, you recall yesterday or the day 
before, this medical sergeant who’ was on the stand: testified that 


he 
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Senator McCarrny. I wasn’t here then. 

Mr, Cuampers. He testified that he believed some records had been 
kept, and that they possibly were still available. On Friday we will 
_have the two doctors who commanded the medical detachment during 
the entire time of this interrogation, Dr. Koran and Dr. Rickard. It 
is my intention to find out from them the circumstances, and the 
records, to see if they are capable of being checked. 

Senator McCarry. I believe I read Eckmann’s statement, and you 
denied its truth. 

Mr. Peru. Sir, I have to leave tonight. I have been here for 5 
days. Ican come back after 5 or 6 days. 

In no single case did I use foree, and not a single one of them took 
the stand to claim I used force, when backed up with a battery of 
lawyers. After they were convicted, suddenly force was used; not 
before. 

Senator McCarruy. Maybe we can get through shortly. This man 
Eckmann was convicted solely on a statement which you obtained ? 

Myr. Pert. No. 

Senator McCartny. At least he was convicted solely on his own 
statement, and the sentence was set aside. Here is what he said. 

Mr. Perv, Sir, I didn’t: interrogate him. 

Senator Batpwin. If he didn’t interrogate him, Senator, what use 
is there in questioning him? 

Mr, Pert. I was never present at any interrogation. It might be 
that I once looked into a room. 

Senator Batpwin. Eckmann said that you did interrogate him. 

Mr. Pert. Eckmann? 

Senator Batpwin. Read what he says. 

Senator McCarruy. Leaving out the preliminaries, as to pirth, et 
cetera: 

IT had my first interrogation on 18 December and I can remember it well. Those 
present were Lieutenant Perl, Mr. Blowitz, and an interpreter. 

Do you recall having been present when Eckmann was interrogated ? 

Mr. Pern. I am almost certain that I. was not in for a moment at 
the first interrogation, because the first interrogation was something 
very touchy, and I believe I once looked into the room while he was 
inter rogated ; but Iam almost certain it was not the first interrogation, 

Senator McCarrry. Regardless of when it was, were you “in the 
room during an interrogation before he signed the confession ? 

Mr. Pert. I believe I was once in the room while he was interrogated, 
in the early stages. 

Senator McCarruy. See if this refreshes your memory: 

I was told by Lieutenant Perl that I would be executed the next morning. 
They thereupon asked me if I wanted to talk to a priest. I was then taken to 
the death cell. Iwas fully convinced of it. 

Does that refresh your recollection? , 

Mr. Perv. It is not true, sir. 

Senator McCarrny. (continues reading): 


About February Mr. Thon and Lieutenant Perl came to my cell. 


Do you recall that you were in the cell with Thon, also? 
Mr. Pert. With Thon? And Eckmann? 
Senator McCartuy. The first time allegedly was with Elowitz. 
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Mr. Peru. No.. Ane 
ee McCarruy. In Febru uary he said you: came to the cell with 

on. 

Mr. Peru. No, sir. 

Senator McCarray. Were you ever in the a with Thon? 

Mr. Peru. Was that interrog gation? - might be that we brought 
him something. 

Senator McCarruy (epnundine) : 


About February. Lieutenant Perl and Thon came to my cell and wanted me 
to make a statement. . 


Mr. Peru. No, sir. ; 
Senator McCarruy (continuing) : 


Mr. Thon then beat me in the face with his fists until I fell to the ground. They 
then left the cell. 

On about February 10 I was.again beaten in the face by the interpreter, and 
following this I was supposed to be taken to Klein-Ursel to be executed there. 
When I was standing in the hallway I was beaten with a club, but I cannot say by 
whom because I was always wearing a hood. Whenever we wanted a drink of 
water we had to drink out of the toilet. 

In my death cell I heard doors opening in othér cells next to me and other 
comrades crying and shouting for help. This happened almost every day. 

When we were taken out of our cells we invariably received a hood so that 


we could see nothing. 


Do you recall any of that? 7 

Mr. Peru. I know it is not true. If it had ‘Been true it would cer- 
tainly have impressed the court. 

Senator McCarruy. It impressed the court $0 much that they left 
this man free. 

Mr. Pert. Why did he not bring it out'im open court? There was 
a trial which lasted for months, and he had a dozen lawyers there. 

Senator McCartuy. Do you know this man signed a confession, 

admitting crimes? You understand that, don’t you? You under- 
stand this man Eckmann—I wonder if we could get that confession. 
You understand this man Eckmann, after this tr eatment, or whatever 
treatment he got, signed a confession which the prosecution put into 
the record, and the prosecution asked that. they. be convicted on that 
confession. 

You understand the court thought so little of that confession ob- 
tained from this man that they dismissed the case. Do you understand 
that now? 

' Mr, Pert. I understand it. I understood it before, sir. I had 
nothing to do with his statement. I never interrogated Eckmann. 1 
might have been in for a few seconds once while he was interrogated. 
I never spoke tohim. He was not my man. 

One wrong word can make very bad damage if yow do not know 
the case. 

Senator McCarruy. In any event, you say all of these charges are 
untrue. You say that you do not recall having been in the cell 
except you possibly were in it, with Elowitz, did you say? 

Mr. Pert. I believe I was once in the cell while Elowitz interrogated 
him for a few seconds, but without participating in the interrogation. 

Senator McCarrmy. Can you give me the names of two men at whose 
mock trial you took part ? 

Mr. Peru. I did not take part in any mock trial.. 
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Senator McCarruy. Call it the Schnell proceeding. 

Mr. Peru. I believe the difference is important. I polled 10 per- 
sons. Six of them believed—just average men from the street, six of 
them, simple persons—that the defendants never had a trial. 

There was a table, a few mock judges. They passed.the sentence, 
and that is why the‘boys are under sentences now. 

‘I do not think we should use the words “mock trial.” It is mis- 
leading. I took part in two of those proceedings. 

Senator McCartuy. You say there were mock judges? 

Mr. Perv. That is right. 

Senator McCartuy. But you would not call the trial a mock trial? 

Mr. Peru. That is right. 

Senator McCarruy. The prosecutor was a mock prosecutor; is that 
right ? ; 

Mr. Pert. We go again into a field which we exhausted. The prose- 
cutor was an Interrogator who posed as a good boy. 

Senator McCarruy. It is never exhausted until we get the truth. 

Mr. Peru. I am ready to come back. 

Senator McCarruy. You say that.the prosecutor—what do you call 
him? a mock prosecutor? a fake prosecutor?—was not actually a 
legitimate prosecutor? He was on the interrogation staff. Right? 

Mr. Pert. There was no prosecutor there. There was. an inter- 
rogator who played the good boy. 

Senator McCarruy. Who played the good boy? 

Mr. Peru. Yes. 

Senator McCarray. Was there an interrogator who played the bad 
boy ? 

Mr. Prrau. Right. 

Senator McCartuy. The interrogator who played the good boy-—— 

Mr. Peru. I took part in one, I believe, only. 

Senator McCarrny. On one? 

Mr. Pert. It might have been Kuhn, too; but I do not remember 
whether I participated in that—Kuhn, who later on was identified 
by witnesses as the killer. 

Senator McCarrpy. The Army report says that in some cases un- 
doubtedly the defendants were led to beheve they had been con- 
victed. In the case in which you took part, Hennecke, I believe it was, 
do you know whether Hennecke was led to believe that he had been 
convicted ? 

Mr. Peru. I am certain that he did not think he had been convicted. 

Senator McCarray. Whether defendants in the other—I would not 
shock your sense of responsibilities by saying mock trial; we will say 
the Schnell proceedings—whether the defendants in the Schnell pro- 
ceedings had been convicted, that you do not know, because you were 
not there. 

Senator Barpwin. Are you going to finish with this man? I would 
' like to ask him some questions. You have spent the day on it. I 

would like to ask a few myself. 

Senator McCarruy. Even if this witness were to confine himself to 
answering the questions, it would take me at least a day, or maybe days 
with him yet. I think by staying with him long enough we may 
finally get the truth. Ifhe makes lengthy answers, as he has been and 
giving his information far beyond what I request, it is entirely possi- 
ble I will have to spend 4 or 5 days with him. 
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So I certainly cannot finish tonight. I do hope that by continuing 
a this man we may be able to get some semblance of truth. from 

im. 

Senator Batpwin. What time do you have to leave tonight? 

Mr. Peru. Any time. ; 

Senator Batpwin. Do you want to continue on a while longer? 

Senator McCarruy. If this man has to leave, if there is a certain 
time he has to catch a train, we would not be unreasonable with him. 
Tf he has work to do, he can go home and do it. We can find out when 
he can come back. We can arrange that to be agreeable to everyone. 
As far as I am concerned, I will be glad to stay here. JI think we 
should leave it up to the witness. 

’ Mr, Pert. I would prefer to stay here, sir, and be as short as I can. 
If I won’t finish, I will answer as best I can. 

Senator McCartuy. How long do you want to stay? 

Mr. Prrt. As long as this committee decides to stay. 

Senator McCarruy. My suggestion is that in view of the fact that 

- I cannot finish with you tonight—no doubt about that; I want to spend 
several days with you—if you want to leave tonight to do some work 
and come back, I want to leave it to you to decide how late you want 
to.stay here tonight. 

Mr. Peru. It makes no difference. 

; SEnALOE McCartuy. Mr. Chairman,:do you want to ask some ques- 
tions ¢ 

Mr. Peru. Sir, if it will be, as the Senator indicates, for a length 
of time, then I will talk it over maybe with Mr. Chambers and arrange 
for the dates. 

Senator McCarruy. I might say that the Chair has this matter 
under consideration, gomg into the matter in some detail. for which 
I am grateful. If the Chair decides to allow you to submit to the 
Keeler lie detector test, as far as Iam concerned, that ends it. 

Senator Batpwin. May I say to the Senator, as I said many times 
before, and as he knows full well, I told him I will take this matter up 
with the full committee. It is a matter for the committee to decide. It 
is a marked departure. 

Senator McCarruy. I was not criticizing the Chair. 

Senator Batpwrn. Certainly, Senator, you have to admit we have 
given you every possible consideration and latitude in everything in 
connection with this. 

Senator McCartuy. I do not know why the Chair repeats almost 
daily about the latitude. I was invited to sit with this committee. If 
TI were not given latitude in examining these witnesses I would not stay 
here; and I do not think there is any special consideration. I think 
this is a matter of tremendous importance. 

Senator Batpwin. I merely mentioned that, because on other occa- 
sions you indicated otherwise. I wanted to keep the record straight. 

Mr. Peru. If the Senator wants to go into the details of my moral 
attitude toward justice, why do it with me, who had only one part of 
the story, and published it m the papers, or participated, in a way, im 
publishing it in the papers? : 

I did not investigate the moral attitude toward Justice there. 

Senator McCaxrruy. I hope before we are through we will be able 
to interrogate all men involved in this matter. ' 
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Mr. Pert. J believe that, you, in your belief, are exactly as much as. 
Tama victim of judgment. Because you believed when you went into 
it that it was true, or you would not have gone into it. 

Senator McCarruy. I might say that I give you a lot of credit for 
‘saying the other day that you would be willing to submit to a lie detec- 
tor. Youshould get a lot of credit for that. 

- We have had.men before.us;.for example, Alger Hiss.was asked.if 
he would submit to a lie-detector test when it was thought he was lying. 
‘He refused at that time. 

I sincerely hope that the committee decides to allow you to do that. 
I think if that 1s done 

Senator Batpwin. Senator 

Senator McCartuy. May I finish my statement? 

Senator Batpwin. Go ahead. 

Senator McCartiry. I think we will know once and for all whether 
-you.are telling the truth or not, whether the men who claim all these 
brutal methods were used were telling the truth, whether the Van 
Roden committee was wrong or right, whether the Army committee is 
wrong or right. 

I think the offer on your part to submit to a lie detector is one of 
the greatest contributions that can be made toward finally finding 
out just what did happen over in that area. 

As I said, I tried the Keeler lie detector any number of times. I 
am firmly convinced that there is not a man in this country that can. 
beat that lie-detector test. When Professor Keeler gets through with 
that, then I know you will be telling the truth. 

I want to say that if it develops that there are minor discrepancies 
in your story here, that that has. to be expected. I am concerned 
with one thing insofar as disputed facts are concerned. And that is 
whether or not methods used by you and Thon and Kirschbaum—I 
believe those are the three charged—were such that an innocent man 
would sign the same confession as a guilty man would, in other words, 
whether your tactics were such that you got confessions which were 
untrue, merely because the defendants were afraid of the.treatment 
they would get. 

Senator Batpwin. Senator, may I just say this, before we adjourn: 
You have commended this witness for saying that he would be willing 
to submit to a lie-detector test. Just a few minutes ago you made the 
statement that you thought this witness was lying. 

Senator McCarruy. I think he is. oa ts 

Senator Batpwin. That is a very serious charge to make against a 
man who once wore the Army uniform of the United States, and this 
committee is my 

Senator McCartuy,. 18,000,000 men wore the uniform, Senator. 

Senator Barpwin. Thatis right. I have enough confidence in them 
not to charge them with lying or anything else until they have had a 
' full and fair opportunity to present their side. 

Senator McCarruy. Wearing the Army uniform does not make 
a man—— ; 

Senator Batpwin. There are many scoundrels in it, too, I know. 

Senator McCartuy. I do not want to wave the flag. I wore it, too. 
T do not claim it made me better or worse. 

Senator Batpwin. Wait a minute. You have done a lot of talking 
here. I would like to tell this witness, until all this evidence is in, and 
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‘the committee has had a chance to consider it, we are not going to 
prejudge this case in any way. 

I know that in his exuberance Senator McCarthy makes these 
‘statements. 

Senator McCarruy. I have made no statements, Mr. Chairman—— 

Senator Batpwin. It is within his right to do so. 

Senator McCarruy. I made them carefully and deliberately. 
Senator Barpwin. May I have the consideration on your part just 
to say what I would like to say for a moment? You have made those | 
charges and I do not question your sincerity or your integrity about 
making them. I just want to say that this committee is trying to pre- 
side over this thing as an impartial committee to determine what all 

the facts are after we have heard all of the evidence. 

This witness has come here voluntarily and has expressed a willing- 
ness to come again. I think that every witness that appears before this 
committee is going to have a full and fair opportunity to answer ques- 
tions that are put to him and to make his statement with reference 
to the charges that have been made against him, an opportunity which 
I may say in this case most of these men have not had before. 

Senator McCartuy. Before you leave, so the record will be com- 
plete, so that you will know that none of the things that I have said 
to you are done on the spur of the moment: they are all very carefully 
considered. I firmly think that any man who goes out and gets a 
confession, proving the most cruel, brutal crimes, shooting a woman in 
cold-blood, then finds that no woman was shot in that town, that no 
one even died in that town from gunshot wounds, and does not then 
feel that he has any obligation whatever to that man who may hang 
because of it, I think there is something radically wrong with that 
man. 

As I say, when I made that statement it was done deliberately. 
‘When the prosecutor, Mr. Ellis, learned that a confession upon which 
he was asking a conviction, asking that a man be hanged, when he 
finds that confession is untrue, and there is no basis in fact whatsoever, 
and he refuses to tell the court, then I think he is guilty of an offense 
which makes him subject to court martial; just so there is no doubt 
about my position on that. 

’ Mr. Peru. But this was not the case. 

- Senator Batpwin. Would you do me the favor of waiting until I 
finish this thing? 

Senator Met ane ate I will do you any favor you want. 

Senator Bazrpwin. Have you a list, Lieutenant Perl, of the men 
whom you interrogated ? 

Mr. Peru. I do not have a list. 

Senator Batpwin. I saw you had a list a moment ago. 

Mr. Peru. I have a list here of those who claim they have been 
beaten, and I know of those whom I interrogated. . 

Senator Barpwin. We want to check.on this between now and the 
next time you come in. The first one I have is a man named Bode. 
Did you interrogate him? 

Mr, Peru. Yes. 

Senator Batpwin. The next one I have is a man named Briesemeis- 
ter. Did you interrogate him ? 

Mr. Preu. Yes. 
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Senator Batpwin. The next man is.a man named Christ. Did you 
interrogate him? 

Mr. Peru. Yes. 

Senator Barpwin. The next man is a man named Eckmann, who 
make charges against you. Did you interrogate him? 

Mr. Pret. No, sir. 

Senator Batowrn. The next man is.a man named Fleps, whe males 
charges | in his affidavit here. Did you interrogate him? 

Mr. Peru. Yes 

Senator Batpwin. The sone one is Hammerer. Did you interro- 
gate him? 

Mr. Peru. Yes. But I do not think he makes charges against me, 

I think he claims to have been beaten by unknown persons. 

Senator Batpwin. We can check it later. 

Mr. Peru. I interrogated— 

Senator Barpwin. The next one is a man named Hendel. Did you 
interrogate him ? 

Mr. Peru. Yes. 

Senator Batpwin. And a man named Hennecke. Did you inter- 
rogate him ? 

Mr. Pert. Yes. : 

Senator Batpwrn. The next one is a man named Hillig. Did you 
interrogate him? 

Mr. Peru. No. ; 

Senator Batpwin.' You did not snreunonais him? 

Mr. Peru. I saw him the first time—— - 

’ Senator Batpwin. Did you interrogate a man name Goldschmidt? 
Mr, Peru. Yes. ar 
Senator Batpwin. Did you interrogated a man name H. Hofmann? 
Mr. Peru. No. © 

’ Senator Barpwin. Did you interrogate a man name Jakel? 
: Mr. Peru. No. 
Senator Batpwin. Did you interrogate a man named Junker? 
Mr. Peru. Yes. 
Senator Batowin. Did you interrogate a man named Kuhn? 
Mr. Peru. I believe I was in at one of the interrogations of Kuhn. 
Senator Batpwin. Did you interrogate a man named Maute? 
Mr. Peru. Yes. 
Senator Batpwin. And Motzheim ? 
Mr, Peru. No. 
- Senator Batowin. Munkemer? 
Mr. Peru. Yes. 
Senator Batpwin. Neve? 
Mr. Pert. Yes. 
Senator Batpwin. Ochmann ? 
Mr. Peru. Yes. 
Senator Batpwm. Rieder ? 
Mr. Pert. Yes. Waitaminute. Yes, that is Max Rieder. 
Senator Batpwin. Ritzer? 
Mr. Pert. No. 
Senator Batpwin. Rumpf? 
Mr. Peru. Yes. 
Senator Barowain. Sickel? 
Mr. Peru. Yes. 
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Senator BaLpwin. Siegmund / 

Mr. Peru. Yes. 

Senator Batpwin. Sievers? 

Mr. Pert. Yes. 

Senator Batpwin. Sternebeck ¢ 

Mr. Pert. No, never. 

Senator Batpwin. Tomcezak ¢ 

Mr. Peru. No. 

Senator Batpwin. When I said interrogate, I meant, also, were you 
there at any part of the interrogation ? 

Mr. Peru. No, sir. I cannot exclude the possibility that I looked 
into the room, but I was not in during the interrogation. I did not 
take part in any of the interrogation, to which I have previously 
said “No.” 

There were some men interr’ ogated; I believe, in the interr ogation of 
Jaeger. 

Senator BaLpwin. Let. me finish my list, and I will ask you if there 
are any others. 

How about Tomhardt? 

Mr. Peru. Yes. 

Senator Banowin. Zurgart.? 

Mr. Perv, Yes. 

Senator Batywin. Are there any others whose names I have not 
read, that you interrogated ? 

Mr. Pert. I do not have the names of all of those here. But these 
are all of those who claim any mistreatment. 

‘Senator Batpwrn. The names that I have read to you are all 
names—— 

. Mr. Peru. Certainly there are many more whom I interrogated. 

Senator Batpwin. Just a second. ‘het us get this straightened out. 
These names that I have read to you are all the names of men who, in 
their affidavits. have claimed that they were maltreated in one way 
or another by you. 

r. Peru. Yes. 

Sétietor Batpwin. Were there others whom you interrogated? 

Mr. Peru. Many. 

Senator Batowin. Have you their names? 

Mr. Pzrt. If I could have the list of defendants then I aoula be able 
to tell you. 

Senator Batpwin. See if you can read from that list of the defend- 
ants those that you interrogated, whom I have not named here, so we 
can get this phase of it straightened out. 

Mr. Pert. Roman Clotten. 

Mr. Cuampers. Is he a defendant ? 

Mr. Peru. Yes. 

Senator Banpwin. Check them on the list as you call them off. 

Mr. Peru. J oseph Diefenthal, Joseph Dietrich, Arndt Fischer, 
Hubert Huber. Tam not certain about Hubert Huber any more. 

‘Senator Baupwix. What is the name? Huber? 

Mr. Peru. Yes. 

Benoni Junker; Fritz Kraemer, who. mentioned in the trial how 
nicely he was treated by me, as far as I remember; Joachim Peiper; 
Georg Preuss; Rolf Rolnd Reiser: Hans Siptrott. 
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Senator Barpwryx. Will you make some arrangement with Colonel 
Chambers, or with Colonel Ellis, about some time when you can come 
back here? 

Mr. Peru. I will, sir. 

Senator Batpwrn. We realize that you have been here 5 days, and 
that you have your own personal matters to attend to. If you can 
come back we certainly would like your cooperation. 

Mr. Peru. I will discuss it in detail with Colonel Chambers. 

Senator Batpwin. We will recess until 2 o’clock tomorrow after- 
noon. 

(Thereupon, at 5:20 p. m., the committee recessed to 2 p. m., Thurs- 
day, May 19, 1949.) 
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THURSDAY, MAY 19, 1949. — 


Untrep States SENATE, 
SUBCOMMITTEE OF THE COMMITTEE 
on ARMED SERVICES, . 
Washington, D. C. 

The subcommittee met, pursuant to adjournment, at 2:15 p. m., 
in room 212, Senate Office Building, Senator Raymond E. Baldwin. 
presiding. 

Present: Senators Baldwin (presiding), Kefauver, and McCarthy. 

Also present: J. M. Chambers, of the committee staff; Francis. 
Flanagan, of the staff of the Subcommittee on Investigations of the. 
Committee on Expenditures in Executive Departments, and Colonel 
Ellis. 

Senator Batpwin. The meeting will be in order. I think we ought 
to state for the benefit of the record that since our last meeting, as. 
chairman of this subcommittee, I did—as I told Senator McCarthy 
that I would—take up the matter with the whole committee of the. 
use of a lie detector on three of the witnesses, if not more. I think. 
the witnesses were Lieutenant Perl 

Senator McCartuy. The three charged with extracting confessions. 
by torture methods. 

Senator Batpwirn. Also Thon and Kirschbaum. I had previously 
discussed the matter with Senator Hunt, and I have since discussed. 
it with Senator Kefauver. They both expressed opposition to it. 
And I might say, in taking the full share of the responsibility that 
would come to me as a member of the committee, that I myself feel. 
that it is such a marked departure from congressional procedures in. 
the past that it ought not to be used in this particular investigation 
or in congressional investigations generally which are, after all, not 
trials, but efforts to ascertain from all sources possible the facts, and. 
then give them such weight and force as they appear in an impartial 
study to have, 

However, I did today bring the matter up with the Armed Services. 
Committee; and the members that, were there, which constituted a 
quorum, all expressed opposition to the idea and said, however, that 
if the subcommittee recommended it that they would consider it: 
further. cant 

The subcommittee, however, as I have already indicated, was unani-- 
mously opposed to the idea. So I think that it is only fair that I 
should tell Senator McCarthy now of our decision with reference: 
to the matter. 

One of the difficulties attendant upon it is the fact that it would. 
seem unjust to submit three men—Lieutenant Perl, Kirschbaum, and. 
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Thon—to this test, although Lieutenant Perl testified that he would 
be willing to if he were asked to do so. It would be unfair to sub- 
ject-them ‘unless we also subjected their German accusers. That ap- 
peared to be a very impractical thing just on the physical arrange- 
ment in connection with it. 

Under all the circumstances, it seems to me that on interrogation 
and cross-interrogation of these witnesses we will have ample op- 
portunity to develop from their testimony the facts pro and con con- - 
cerning the charges made here. So, it is the decision of the com- 
mittee that we will not use the lie detector in the course of these pro- 
ceedings. ; 

Senator McCarruy. Mr. Chairman, as a point of information, 
did the third member of the subcommittee discuss this matter with 

ou? 
i Senator Batpwirn. Senator Hunt was out of town. 

Senator McCarruy. Not Hunt. os 

Senator Batpwrin. Senator Kefauver did. I spoke to him about it 
before the meeting this morning of the Armed Services Committee,’ 
and at the meeting itself. He expressed himself as being firmly in 
opposition to it. 

Senator McCarruy. Mr. Chairman, in view of this, I might say 
that I will have a statement to make in the morning, and some action: 
to take. Before doing that, I want to report fully to some of the 
members of the Expenditures Committee, at whose request I have 
been sitting in on this hearing. As I say, before taking any action or 
making a statement, I will discuss the matter with them. But I will 
have something to put in the record tomorrow morning. 

Senator Batpwin. I hope if the Senator has the statement to make 
that he makes it here in a meeting of this committee, so that it will 
become.a part of the record and so that the committee members them- 
selves may make such observations and statements with reference to 
it as they think appropriate under the circumstances. 

Senator McCarruy. I do not think the chairman can find that I 
have been coy at all. Everything I have said has been on the record 
in his presence. I intend to continue in the same line. The chairman 

- does not need to worry that anything I will say will not be said in 
his presence and on the record. I am sure he knows it. 

Senator Batpwin. The chairman did not make that statement with 
any thought of that kind in mind. Since this is a vitally important 
decision, at least to the Senator from Wisconsin, since it was his pro- 
posal, the statement with reference to it ought to be made, it seems to 
me, in a hearing, so that they might have the benefit and opportunity 
of being incorporated in the record. 

Senator McCarruy. May I ask the Chair: I understand that the 
Chair recommended to the full committee that they not allow these 
three men to submit to a lie detector? 

Senator BaLpwin. I was asked by the chairman of the committee 
what were my recommendations, and IT frankly told them that I 
thought it would not be conducive to justice and fairness in this case, 
or helpful to the committee to use a lie detector. Iam willing to take 
the fw] responsibility for that. However, I did not tell the committee 
that I felt the matter was an. important one as a matter of policy, and 
they could decide it as they saw fit. 
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And may I say that they were unanimously opposed to it because 
it is, as I say, such a marked departure from anything we have had 
heretofore. 

Senator McCartuy. Mr. Chairman, may I ask this, in view of the 
fact that this is of the utmost importance, I want to take it up with 
my Expenditures Committee, in view of the fact I am sitting here 
upon the invitation of the committee, to send a man over. I want to 
report this back to them. I have my own definite ideas as to what this 
action means, and, for that reason, I would appreciate it if the hear- 
ing this afternoon does not last too long. 

Senator Batpwin. I think my colleague from Wisconsin recognizes 
that in the past we have tried to suit his convenience, and we will 
continue to do so as long as he sits with the committee. 

Will you hold up your right hand? 

(The witness, Mr. Ralph Schumacker, was sworn by Senator 
Baldwin.) 


TESTIMONY OF RALPH SHUMACKER, CHATTANOOGA, TENN. 


Senator McCarruy. Mr. Chairman, last night I asked Mr. Ellis to 
go into a subject and give us his answer on it at some time. Would 
the Chair have any objection if we find out what his answer is at this 
time? It had to do with the alleged killing of some 15 or 20 prisoners, 
American prisoners that were not taken by the unit that allegedly 
killed them. 

The story was that a man in a Panzer unit came along and shot some 
other unit’s prisoners of war with no order whatsoever from any 
superior officer. The colonel recommended that this man’s sentence 
be cut from life imprisonment or death to 20 years. I want to inquire 
to find out what was the reason behind it. I wonder if the Chair 
has any objection to my doing that. 

Senator Batowin. I do not recall the question. But I have no 
objection to doing it. Can you furnish the information, Colonel? 

Colonel Exxis. I made the reduction purely on the basis of age, as 
Trecallnow. Imadethatin April 1947. 

Senator McCarruy. See if I have the casein mind. This man was 
charged with deliberately—the man Pletz—charged with mowing 
down, from his tank, prisoners of war who were taken by some other 
unit, and no evidence whatsover that he was ordered to do so by any- 
one. In fact, the evidence is that the commanding officer’s tank pre- 
ceded him, and the machine gunners in that tank did not shoot at these 
men, but that the gunner in the second tank, with no provocation 
whatsoever, opened up with his machine guns and shot some 15 or 
20 unarmed American boys. 

Colonel Exxts. I believe that is substantially the fact. 

Senator McCarruy. So there is nothing in the record other than 

- his age to recommend that this man be given leniency ? 

Colonel Erzis. That is all that I recall. 

Senator McCartuy. Did you feel that, because he was 21 years of 
age, that justified his deliberately, wantonly, killing 18 or 20 American 
unarmed prisoners? , 

Colonel Exxis. No; I do not think that was justification for it. 

Senator McCarry. In some cases in which the defendants killed a 
lot less than one, you did not recommend that their sentences be cut 
down ? 

91765—49——51 
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Colonel Exxis. Killed a lot Jess than one? 

i penne McCarruy. Killed a lot less than the 16 or 18 that this nian 
illed. 

Colonel Extis. As I recall, you are correct; yes, sir. 

Senator McCartuy. And some younger men, also? I am trying 
to find out why you recommended that one man, 21 years of age— 
apparently you had told me yesterday that he was charged with the 
most unwarranted murder of American boys, the most unwarranted 
murder. In many of the other cases there was some indication that 
he was acting under the order of a superior officer. . There was no 
evidence of that kind in this case. I am wondering why you recom- 
mended there that his sentence be cut down, and that in other cases, 
where you had boys who were younger than 21 years of age, and who 
killed even under the broadest interpretation of the testimony, killed 
a lot less people, why you did not recommend that their sentences be 
cut down? 

— Colonel Exuis. I do not have in mind right now any of the other 
cases. I do not believe there were some that were less than 21, where 
I did not recommend that the sentence be cut. That is the statement 
from my recollection. : 

Senator Batpwin. Did you recommend it in this case, Colonel ? 

Colonel Exxis. Yes; I believe so. I think we went into that yester- 
day, and I think that that is true. 

Senator McCarruy. You told me yesterday that you recommended 
the sentence be cut down to 20 years. 

Colonel Eris. I believe that is correct. 

Senator McCarruy, Is it your feeling that a man of 21, when there 
is no evidence of mental incompetency of any kind, should not be 
answerable to a charge of murder? 

Colonel Exris. Certainly he should be answerable. 

Senator McCarruy. Do you see any reason why that particular age 
of 21 makes him less responsible, as though he were 22 or 23? Is there 
something peculiar about the age of 21? ; 

- Senator Barpwin. Senator, did you read the review of this case? 

Senator McCarruy. I do not want the review. J want to get the 
answer from him, Mr. Chairman. I have the Frankfurt review before 
me. Iam going to read it to him. 

Colonel Exris. There is nothing particularly different about the 
age of 21. I felt this way: My reasoning generally on all of these 
cases was that these boys, when the war started, were in the Hitler 
Jugend and were not in the army in most cases; that the SS had been 
glorified to them; that they were brought up under a regime which 
was entirely foreign to our way of life, and I felt that if they had had 
the same leadership that we have in America that they would not have 
done the things that they did. 

Why I picked out Pletz at the age of 21, I-figured that he was just 
one that would fall in the category. There was nothing that stood out 
in my mind, at the time I made this up, that made his crime any more 
heinous than any other one. 

He fired; lots of the others fired. I just felt like under the system 
under which they had grown up that they were not entirely responsible 
for their acts, and I do not feel that they were. That was my own 
opinion. 
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Senator McCarruy. Just so there will be no doubt in your mind 
as to the information I am trying to get from you, and most likely will 
not get it from you, is this: I feel that you are not telling me the truth 
when you say you cut down his sentence because he was 21 years of 
age. I feel that you had some other reason. Therefore I want to 
find out why you did not recommend every one who was under 21, or 
21, why you cid not recommend in all those cases that their sentences 
be cut down if it was solely because of age. Do you follow me? 

Colonel Exxis. I do. 

Senator McCarruy. Will you tell me now why you singled out 
oneman? If I may review the facts, see if I am correct: The evidence 
that you presented to the court was that there was a tank column going 
through this little Belgian town, that there was a column of American 
prisoners of war, unarmed, that had not been taken by this tank unit 
but taken by the other unit, prisoners of another unit; that the com- 
manding officer’s tank had passed the Americans standing along the 
side of the road or walking, I do not recall which, in front of a grocery 
store; that the gunner in the second tank, having received no orders 
from anyone to do it, but out of pure viciousness opened up with his 
machine guns and mowed down some 15 or 20—a sizable number of 
men—who were not doing anything at all, were not his prisoners, were 
the prisoners of another unit. He just mowed them down. That is 
the case you presented to the court, was it not? 

Colonel Exuis. Yes. 

Senator McCartuy. Did you not think that, of all the cases of mur- 
dering American prisoners, of all the cases that you can think of, 
that that was about the most aggravated case? It was not under the 
heat of combat; it was not even under combat conditions, but just. 
' going through a town. 

Can you think of any of the cases over there that were more vicious, 
more unwarranted, than that shooting ? 

Colonel Extis. Right offhand, the case of Huber comes to me, who 
killed the soldier in the crossroads, went out in the field, kicked him 
to his feet, took his clothes from him, and shot him in the head. That 
comes to my mind. 

Senator McCarruy. You think that is more vicious? 

Colonel Exxis. I think it is. 

Senator McCarruy. You think it is more vicious to take one man’s 
clothes from him and shoot him than to shoot 20 fellows with their 
clothes on 4 . 

Colonel Extis. Under the circumstances, the way the crime was 
committed, it appears to me to be so. 

Senator McCartry. If this boy had gotten out of his tank and took 
the clothes off one of these men before he shot him, then would you 
have recommended that his sentence be cut down. 

Colonel Exrts. I do not know. 

Senator McCarruy. Do you think it was more vicious because he 
took his clothes off before he shot him? 

Colonel Exzis. It could have been. 

Senator McCarruy. Why did you not pick out other men? Why 
did you not recommend that all the men of that age have their sen- 
tences cut down? Why do you single out this one man, who killed 
so many Americans? 

Colonel Extis, Right now I do not know the reason. 
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Senntor McCarruy. You cannot think of any reason why you 
would ? 

Colonel Exz1s. What I had in mind was the age of the individuals, 
as I recall it now, and the viciousness of their particular crime. That 
is the way I determined it. 

Senator McCarruy. Outside of Huber, whose sentence you did not 
recommend be cut down, can you think of any other of the men who 
were guilty of anything more vicious than the deliberate, wanton 
murder of 20 boys, unarmed? Can you think of any crime more 
vicious ? 

Colonel Exuts. I think all of them were equally vicious, maybe. 

Senator McCarruy. If they are all equally vicious, why did you 
not.take the other boys, who were 19 years old, 20 years old, and recom- 
mend that their sentences be cut down? 

Colonel Erxts. As I told you, I really cannot look back now and 
give you the answers. I donot know. I went through the informa- 
tion that I have—mind you, I did not have the record of trial when 
I made this; I did not have that at my disposal. I had their ages, and 
I had talked this matter over with, as I recall, Mr. Denson, and 
expressed my feelings about it. 

Sacaten McCarruy. I do not care what you expressed. You say 
you recommended ? 

Colonel Exits. I am trying to reconstitute this in my mind, what 
happened. I expressed my feeling, I recall, to him about the age of 
these fellows, and I know he said: “If you feel that way, why don’t 
you put ak a plea of mitigation?” And then I did. That is what. 

appened. 

Re nator McCarruy. Now, will you tell me why you did not take the 
other men, some of whom killed a far less number of Americans? 
Why did you not take the other men of 19 or 20, if it is solely on age? 

I am sitting here, and I do not know what motivated you. You say 
you cut their sentence down solely on age, and you agree with me this 
is the most vicious crime, the wanton murder of 20 fellows, a crime 
that you yourself said they should have been convicted for. And 
that is all they are charged with. 

You sit here and say you cut his sentence down because he was 21 
years of age. I say, if that is true, how about the other men who were 
19 to 212 Did you have some other reason for cutting his sentence 
down ? 

Colonel Extis. I did not have any other reason that I can recall. 

Senator McCarruy. You had no other reason ? 

Colone] Fxxt1s. No other reason, no sir, not that I can recall of. 

Senator McCarruy. Then can you conceive of any reason, any 
reason at all that this committee might have in mind, any reason at 
all, why you did not say in all cases with boys 21 or younger, they 
should have their sentences cut down? 

You say solely on age. Was it because of his name, appearance, or 
what is it? You say only his age? 

Colonel Exis. I do not know, when I went over the list. I frankly 
cannot tell you. If there are some that I did not recommend that 
their sentences be cut, today I cannot tell you why I did not do it. 

Senator McCartuy. You cannot? 

Colonel Exxts. No, sir. 
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Senator McCarruy. If we find a sizeable number that were under 
21 on which you made no recommendation for leniency. I understand 
you can give us no help at all why you made the recommendation in 
this case. Is that right ? 

Colonel Exxis. I would not say that I could not give you no help 
atall. Imight be. I do not know. 

Senator McCarruy. Mr. Ellis, is it not actually a fact that you 
were deliberately deceiving us here today, that you recommended his 
sentence be cut down because you felt the man was not guilty? 

Colonel Exxis. No, sir. 

Senator McCarruy. Do you know that the Frankfurt board had 
this to say about the case, and the Frankfurt board said: “We will set 
his sentence aside”? I will read it to you. This is a board of army 


officers. 

Discussion: Practically all the witnesses say the attack was made on Stoumont 
between 0800 and 0900, and the village was not taken until about 1100. Werner 
said he entered Stoumont about 0700. 

At the time you made the recommendations to have the sentences cut 
down, you say the trial record was not before you. Is that right? 

Colonel Exx1s. No, sir; it was not before me. ; 

Senator McCarruy. At the time you recommended that the sen- 
tences be cut down, were you aware of the crime which these men were 
charged with? 

Colonel Exuts. I think so, generally. Certainly. 

Senator McCarruy. You say generally. You do not mean to tell 
us that you would recommend that a man’s sentence be changed if you 
did not know exactly what you had charged him with, what you 
thought you could prove him guilty of? 

Colonel Exits. I felt we could prove them all guilty. But to take 
right down the line, even today, and say that A was guilty of one act 
and B of another, I do not remember. 

Senator Batpwin. Senator, I do not like to interrupt you. But 
we have a man here from Tennessee, who has come all the way here 
voluntarily to testify. Why do we not proceed with his examina- 
tion? 

Colonel Ellis has been here day after day, and will continue to be 
te day after day. You will have ample opportunity to examine 

him. 

It is now a quarter to three. This young man, I am sure, would 
like to finish his testimony and get out of here. 

Senator McCarruy. I understand this young man is not charged 
with any of the brutalities that the other interrogators were. 

I would like to ask the Chair if he would bear with me for 10 min- 
utes? J would like to get this answer from Mr. Ellis. I think that 
his activity here is that he is deliberately trying to deceive us. J think 
’ that he is proving that. 

The only. reason, Mr. Chairman, reading the record . 

Senator BaLtpwin. Senator, you were invited to sit in as a member 
ei the committe, to try to judge this thing as impartially as the fest 
of us. 

Senator McCarruy. J am asking the Chair for 10 minutes to finish 
with this man, if I may have it. 

Senator Barpwin. Go ahead. 
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Senator McCartuy. Here is a man yesterday who told us that-if he 
found the confession was false, and he was asking the man to be 
hanged because of what was in that confession, he said he owed no 
duty to the court to tell them what was in the confession. Today he 
tells us that a young man, 21 years of age, whom he tried to prove 
guilty of wanton murder, should have his sentence cut down because 
he was 21, and no other reason. At the same time, he cannot tell us 
why he did not recommend it for other boys 19 or 20. 

It is obvious that this man is not telling us the truth, and that the 
reason he asked that sentence be cut down was that he knew from the 
record, as the Frankfurt board knew, that this man was not guilty. 

And it is part of the whole picture, where the courts decided a man 
was not guilty, instead of setting the conviction aside, they said: “Let 
us give him 20 or 25 years anyway.” 

With the Chair’s permission, I will use the balance of the 10 minutes. 

Senator Batpwin. I will yield you that much more time, in view of 
your statement. 

Senator McCartruy. Thank you. 

T am going to read to you what the Frankfurt board said about 
this case. First, as you sat down to make a recommendation to the 
court as to what sentence should be cut down and what should be left 
as they were, do I understand that you then tried to make a complete 
and thorough study of the case? 

Colonel Ex11s. No, sir. 

Senator McCartuy. In other words, you made a recommendation 
without going into the facts in the case ? 

Colonel! Exxis. That is right. 

Senator McCarruy. Did you think your recommendation would be 
very valuable, when you made it without attempting to go into the 
facts of the case first ? 

In other words, you say you did not try to go into the facts of the 
case first. You made these recommendations rather blindly. Under 
the circumstances, what weight could a superior officer or reviewing 
board conceivably place upon your recommendation ? : 

Colonel Exais. I do not know. The way I prepared it I do not 
know that they could give as much weight as if I were to analyze each 
case, written a paragraph or a letter about each case. I am sure they 
could not have. But mind, at the time I prepared this, I was thinking 
almost solely on age, not entirely, because there are two or three that 
TI made recommendations on that were more than 21 years of age, as 
T recall it now. 

Senator McCartsy. May I see your recommendation in that? 

Colonel Exxts. Yes, sir. 

Senator McCarruy. As I understand it, you felt you had no duty 
before recommending to the court what punishment these boys should 
recelve—could you find that recommendation ? 

Senator Batpwin. While he is looking that up, does that record 
indicate who the members of the reviewing board were? 

Senator McCarry. I think the colonel knows who they were. I 
do not have all the names. 

Colonel Exrs. No, I do not. 

Senator McCartuy. It is an army board. Maybe Mr. Chambers 
could tell us. 
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Mr. Cuampers. I do not know who the board was. I do know that 
was the board of which Colonel Dwinell said he was an ex-officio 
member. 

Senator McCarruy. Is there any way of finding out? 

Did you find the recommendation you made? 

' Colonel Exiis. Yes. Age 21, date he joined, and the court sentence 
and my recommendation. And I believe these penciled notations 
Senator McCarruy. Do you give the court ‘any further report? 

. Colonel Exxis. I sent this to the commanding officer of the 7708th 

War Crimes Group. 

Senator McCartuy. You did not notify the court of the basis of 
your recommendation ? 

Colonel Exuis. No, sir. 

Senator McCartuy. You did not feel that was necessary ? 

Colonel Exris. It is based primarily on age. 

Senator McCarruy. Let us take the boy Stickel. You base it on 
age. He is 20 years of age. You recommend that he gets life. The 
boy who is 21, you recommend that he get 20.° If it is solely on age, 
how can you make that recommendation ? 

Colonel Exxis. I do not follow you on what you said. 

_ Senator McCarruy. He is a man called Stickel. He is 20 years 
of age. Your recommendation to the court is that he get life im- 
prisonment ? 

Colonel Ex.is. Right. 

Senator McCarruy. You say it is solely on age. Let us go to the 
man who is 21, the man Pletz. Pletz, you recommend that he get 
20 years. 

If it is on age, solely on age, is there something peculiar about the 
age 21, that you say the man 21 will get 20 years, and a man only 
20 will get life? Or was there something besides age that you con- 
sidered ? 

Colonel Exuis. If you notice here, the court sentence where they 
gave life, I recommended 20 years. Where they recommended death, 
I recommended life. I think I am consistent throughout on that 
recommendation. I think there is somebody here who had a term 
of years, 15 years, that I recommended 10 years on. 

Senator McCarruy. Then I understand that you felt that you could 
make this recommendation to the court without going into the facts 
of the case, to determine what particular crime he had been proven 
guilty of, how many American prisoners he shot, how deliberate, how 
cold-blooded the act was. 

You said: “I will do this solely on age”? cs 

Colonel Exirs. This was not made to the court. It was made to 
the reviewing authority. 

Senator McCarruy. It is the same thing as the reviewing authority. 
_ Is that right? 

Colonel Exits. That is right. 

Senator McCartuy. Answer my question. Your thought was that 
you should make a recommendation to cut down sentences in certain 
cases and confirm them in certain cases, without having in mind what 
the facts of the case were, the heinousness of the crime, the number 
of people he had shot, any excuse for the crime or anything of that 
kind. You felt that you had no duty to have those things in mind 
before you made a recommendation to the board ? 
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Colonel Exris. Not particularly; no, sir. 

Senator McCarruy. O. K. 

Now, I want to ask you this: Mr. Ellis, here is a discussion of the 
Frankfurt board: 

Practically all of the witnesses said the attack was made on Stoumont be- 
tween 0800 and 0900 and the village was not taken until 1100. Werner said he 
entered Stoumont at 0700 and it was still dark at that time. Of the 30 to 35 
prisoners of war he saw fired upon, apparently none escaped to tell the story. 
Of the approximately 1385 Americans captured at Stoumont and released on 
December 24, 1944, none reported the shooting of prisoners. There is no evi- 
dence that the Americans who took Stoumont on December 21 found any evi- 
dence that. prisoners were killed there. There is no evidence that any of the 
residents of Stoumont saw any bodies in front of the grocery store, nothing from 
the owner of the store who presumably would have had to step over the bodies 
to get into his place of business. 

You are aware of this? 

Colonel Extts. Yes, sir. 

Senator McCarruy. This is what the Army board said. There is 
no evidence on the part of the Americans who took the town, no evi- 
dence on the part of the residents in the town, no evidence from the 
grocer in front of whose place these men were allegedly shot, that any 
American prisoners of war were shot in this town. 

Therefore, there is no evidence whatever to sustain the finding of 
guilty. And they say the conviction should be set aside. 

Colonel Ennis. Yes, I know that. | 

Senator McCarruy. And you still say this man was guilty of shoot- 
ing those men ? 

Colonel Exxis. I certainly do. 

Senator McCarruy. Do you not want to tell us now that the reason 
you recommended that we have his sentence cut down was because at 
that time you felt that this man was not guilty? 

Colonel Extris. I felt he was guilty when I made that recommenda- 
tion; I feel that he is guilty today. 

Senator McCarty. And you say that you only cut his sentence 
down because of age. Is that right? 

Colonel Exris. As I recollect, that is the only reason. 

Senator McCarruy. What if he were 22 years of age? Would you 
suggest it be cut down? If he were 22 years of age, 1 year older than 
21, then would you say he should die, or cut his sentence to 20 years? 

Colonel Exxis. I did not consider that. 

Senator McCarruy. Can you tell us now, if he were 22 years of ago, 
would you say then that he would have graduated to the point where 
he was responsible for his acts? 

Colonel Exxis. I would not have had a different feeling about him 
unless I knew him particularly as an individual. 

Senator McCarruy. Let us take the situation as it was. If the rec- 
ord showed that he were 22 years of age, then would you have recom- 
mended that the life sentence stand? 

Colonel] Ex.uis. I think I would, at that time. 

Senator McCarruy. If he were 2114? In other words 

Colonel Exxis. He may have been 2114. Idid not figure it out day 
by day or month by month. 

Senator McCarruy. In other words, if he were one day Jess than 
22 years of age, you say he should get 20 years. If he had his birth- 
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day, however—in other words, if he were 2 or 3 days older, 22—then 
you would say : “We will not touch the sentence” ? 

Colonel Exxis. As I recall, I had in mind the age 21. 

Senator McCarruy. If he were 22, then do you think he was old 
enough to be responsible for his acts? 

Colonel Exis. It is not a matter of being responsible for his acts. 

Senator McCarruy. If he were 22, then do I understand that you 
would have recommended that his sentence not be touched? 

Colonel Exxis. I do not think so, because I had the age 21 in mind, 
as I recall, with some exceptions. I think there were some 238 or 24, 
oneortwo. I donot recall, but I think there were some. 

Senator McCarruy. I think the 10 minutes are up. 

Senator Batpwin. We will have to leave for a vote. We willtakea 
short recess. 

(Thereupon, a short recess was taken.) 

Senator Batpwin. Would you like to interrogate the witness, 
Colonel? 

Mr. Cuameperrs. Yes, sir. 

Give us your full name and present address. 


TESTIMONY OF RALPH SHUMACKER, CHATTANOOGA, TENN. 


Mr. SHumacxerr. Ralph Shumacker, 1400 Riverview Road, Chatta- 
nooga, Tenn. 

Mr. Cuamerrs. What is your present occupation? 

Mr. Suumacker. I am a merchant. 

Senator Krrauver. May I say that Mr. Shumacker and I come from 
the same city. J used to teach in the Chattanooga College of Law, 
and he was one of my students. Later on in the practice of law, Mr. 
Shumacker was in our law firm as an associate and enjoyed a very 
high reputation in the Chattanooga bar; also a fine reputation as a 
citizen of our city. 

He is a friend of mine for whom I have the highest respect. 

Senator Barpwin. I thank the Senator for his statement with ref- 
erence to this witness. 

Mr. Saumacker. Thank you. 

Mr. Cuamepers. During the war, were you assigned to the interro- 
gation staff in the Malmedy case? 

Mr. Suumacker. Yes, sir. 

I have prepared a statement; if it is permissible to read it I think 
that will tell almost what I know about this. 

Mr. Cuamprrs. Suppose you give us the prepared statement, after 
which we will have some questions. 

Mr. SuumsckEr. Prior to my entry into the service I was engaged 
in the general practice of law in Chattanooga, Tenn., for about 12 
years. Tor about 5 of those years I was associated in practice with 
your colleague, Senator Estes Kefauver. I returned to practice in 
early 1947, but Iam now a merchant in Chattanooga. 

I was a member of the team which investigated the so-called Mal- 
medy case, and was an assistant trial judge advocate when the case 
was tried at Dachau, Germany. 

Maj. Dwight Fanton was the ranking and commanding officer 
during most of the investigation at Schwabisch Hall. After his re- 
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turn to the States in the spring of 1946 I was the ranking officer and 
in command of the team for 2 or 3 weeks prior to the arrival of Lt. Col. 
B. F. Ellis. Thereafter Lieutenant Colonel Ellis was in command of 
the team and was later chief trial judge advocate when the case was 
tried. 

- Shortly after the defendants, suspects, and witnesses, along with 
prosecution and defense personnel, arrived at Dachau, I Jearned that 
some of the defendants were claiming that their confessions had been 
obtained by force. This did not particularly surprise me. 

{ have rarely heard of a criminal case in our own courts where a 
confession was involved in which the defendant, through his counsel, 
did not attempt by similar claims to get the confession thrown out so 
as to avoid conviction. : 

An investigation was ordered by higher authority. This investiga- 
tion was made by a Colonel Carpenter. I never saw his report, but 
I assumed the claims were not substantiated because both sides con- 
tinued to prepare for trial, and the case came on to be heard some 
weeks later. 

In November 1948, a little over 2 years after my separation from the 
service, I received a copy of a petition for writ of habeas corpus that 
had been filed in the Supreme Court of the United States by Colonel 
Everett on behalf of his clients. This came to me from a Col. Edward 
H. Young, Chief, War Crimes Branch, Civil Affairs Division, in Wash- 
ington. Colonel Young requested that I furnish an affidavit with re- 
spect to the allegations in said petition, and I complied with his 
request. 

Some few weeks later I was shocked by a story in Time magazine 
relative to the Malmedy case. This news story was apparently based 
on the petition just mentioned. and the report of a committee headed 
by a Judge Simpson. 

I have recently seen a few news items relative to the hearings be- 
fore this committee. I desire, of course, to make this statement in 
answer to allegations that the confessions generally were obtained 
by the use of brutality, torture, gestapo methods, or other means 
destroying their value as evidence. 

To present a fair and clarifying picture, I deem it proper to 
give some background to the investigation which our team conducted, 
and the trial which followed: 

On December 17, 1944, a rather large group, a hundred or more, 
American soldiers were taken prisoner at a crossroads near Malmedy, 
_ Belgium. They. were disarmed, herded into an adjacent field along- 

side the road and were then shot down in cold blood. 

When I was assigned to the case in August or September 1945, 
about the only information available as to those responsible was a 
report of the Inspector General’s Department which pointed the 
finger at the First SS Panzer Division. It is possible that Combat 
Group Peiper was also mentioned in this report. I do not recall for 
certain. 

At that time the War Crimes Branch of the Judge Advocate Gen- 
eral’s Department, United States Forces, had none of the members 
of the suspect German units in custody, being held as such suspects. 

After an extended trip through the American zone of occupation, 
we learned that the members of the suspect SS units were scattered 
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throughout Germany and might be found in American, British or 
French PW camps, internment centers, or jails. 

By telegraphic order of the commanding general, United States 
forces, European theater, then Genera] Eisenhower, all members of 
the suspect units were evacuated to one enclosure near Zuffenhausen 
in late November or early December 1945. By this time we had 
learned the units, that is, the companies we thought were responsible 
for the atrocity. 

About a thousand men were thus gathered near Zuffenhausen. They 
were screened and about half of them were eliminated as belonging to 
units we felt were not involved. 

At Zuffenhausen these prisoners were housed in one very large 
building. The atmosphere was that of a division reunion. Although 
they were not questioned as to the crime under investigation, it was 
quite apparent that when such questioning did begin, it could not 
be conducted there, for the simple reason that each man questioned 
would immediately return to the aforesaid building and report in 
detail our questions and his answers. 

It should be observed here that the team realized from the begin- 
ning that the Germans would have to convict themselves. There was 
only a handful of American survivors, and we doubted then if any 
of them—they had been questioned by the IG shortly after December. 
17, 1944—would be of any help in identifying the German units re- 
sponsible or the individual triggermen. 

We therefore recommended to our superior officers that a place be 
found where the remaining four or five hundred suspects could be 
kept separate or in rooms holding two or three men. Such a place 
was provided at a former and modern German penitentiary in 
Schwaebisch Hall, Germany, and the four or five hundred suspects 
were sent there from Zuffenhausen by truck. 

We tried to arrange it so that men from the same company did not 
travel in the same truck and were not confined in the same cell. We 
did not want any man to know what men or how many men we had 
from his particular company. 

The first weeks at Schwaebisch Hall were spent in trying to build 
on paper and on cards a near-perfect company roster of each unit we 
felt was implicated. During this period, only rarely if ever did we 
question anyone as to the atrocity under investigation. 

We questioned cocks, company clerks, supply sergeants, and like 
personnel, for we doubted if they had actually killed prisoners them- 
selves. We accumulated a great rhass of information about each com- 
pany, and almost every man in each company, about the route of march 
and order of march on December 17, 1944. 

Our information about each company became so complete that we 
could just about furnish the full name of each man, his rank, his age, 
his description, his home town, marital status, children if any, his 
company job—gunner, loader, radio operator, driver, et cetera—his 
tank number, position of his tank or vehicle in the column, and other 
like detail. 

Then we began our interrogations of those we felt were more likely 
to be the real triggermen. The pattern of questioning was fairly unt- 
form. We always began with the assertion that. we knew all about 
the man being questioned, all about his unit and its men, and the part 
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that each man played in the events of December 17 and the week that 
followed. , 

We would then ask questions about inconsequentials, the answers to 
which we knew from the mass of information obtained from the usually 
noncombatant personnel. Almost invariably. we received false 
answers. 

Whereupon, we would proceed to tell the man being questioned the 
whole history of his unit, the names of his comrades, their jobs, their 
vehicle numbers, their positions in the march column—even where 
they had stopped along the route to urinate. 

The man being questioned apparently thought, as we had hoped 
he would, that we knew the whole story, and he would then often 
proceed to tell us what we didn’t know; whether he shot prisoners, 
who else shot them, and on whose orders and under what circum- 
stances the shootings took place. in short, if guilty, he frequently 
confessed and then “‘ratted” on everybody else involved with him. 

From the standpoint. of rank, we worked from the bottom up, and 
the same with respect to units. After his confession had been given, 
we would question those he had implicated and would use him to con- 
front the others face to face. 

He would verbally repeat what he had told us as to his own impli- 

-cation and tell in detail what his comrade before him had also done. 
Armed with confessions of two or three from each company unit, the 
task with the others in the same company was comparatively easy. 

The SS soldier was so completely indoctrinated with the Fuehrer 
concept that he apparently considered murdering prisoners of no 
Soe if a corporal, sergeant, or anyone of higher rank ordered 
it done. 

That concept, together with his firm belief in the stupidity of his 
questioners and all persons except Germans—the superrace theory— 
were two important factors enabling us to get sufficient information 
to support the charges which led to the trial and convictions, cor- 
roborated by a few of the American survivors and some Belgian 
civilians. 

As I told the court on direct. examination, we did employ tricks, 
ruses, and stratagems to obtain evidence. Certainly we did not bring 
in a suspect, invite him to be seated, offer him a cigarette and say: 
“Did you murder any American prisoners near Malmedy on Decem- 
ber 1%th?” An investigation so conducted would have justified the 
label of stupidity these German suspects initially pinned upon us. 

Apparently much has been made of the so-called mock trials. We 
knew them as “Schnell (fast) procedures.” My recollection is that 
we used this method on four to six suspects or witnesses out of about 
400 interrogated. We dared not use it on any suspect we considered 
anything but very, very stupid. 

In most of those instances we used rooms that were about 10 feet 
by 10 feet in size, which were furnished with a small table covered 
by a black cloth, on which we had lighted candles, and either a Bible 
or a crucifix. Two or three men, actually officers or enlisted per- 
sonnel dressed like officers, sat behind this table. 

The suspect was brought into the room and his hood was removed. 
He was told in German that this was the “fast procedure.” Then one 
interrogator started talking, making accusations and general 
argument. 
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Then he would bring in a witness, usually a comrade who had 
already confessed and had implicated the one being interrogated. 
The “witness” would be sworn and would tell his story. 

Then the other interrrogator would take the part of the suspect and 
would argue in his behalf. My recollection is that two or three of those 
we used this trick on did fall for it. No sentences were passed out 
by them seated behind the table that I ever heard. I sat in on one 
or two of these “fast procedures,” and usually eavesdropped on the 
others for a moment or so. 

The use of this trick was specifically and in detail disclosed to the 
court by me on direct examination . At the same time I told the court 
everything else I knew as to the methods we used in conducting the 
investigation and the questioning of suspects and witnesses, such as 
the use of “stool pigeons,” bona fide and false witnesses, telling a sus- 
pect we had such-and-such information when we did not have it but 
only hoped to get it, falsely telling suspects we had a concealed micro- 
phone in his cell and had recorded his conversations with his cell- 
mates, et cetera. ; 

It seems there have been allegations, too, of beatings and other 
forms of physical violence having been used to obtain confessions. I 
saw and heard no evidence of beatings or other corporal punishment. 
No complaints were ever made to me or in my presence by any of the 
suspects of such except that shortly before we left Schwaebisch Hall 
or shortly after arriving at Dachau I heard that one suspect was 
claiming that one of the Polish guards used at Schwaebisch Hall 
had kicked him in the seat of the pants when he was being brought 
from his cell to one of the interrogation rooms. ; 

There were standing orders, of course, against such conduct by this 
guard detachment as well as by our own small “team.” After the 
case began to break I spent a great deal of time in the office attempting 
to correlate the evidence, study the evidence against each tentative sus- 
pect to see if I thought sufficient evidence had been obtained against 
him, et cetera. This office of ours was actually another cell, though 
larger, just down the hall from the cells used for questioning. The 
rooms used for questioning were alongside and across the hall from one 
another. 

At no time while I was either in an interrogation room or the office 
did I ever hear any sound that would indicate any. physical mis- 
treatment or “rough stuff,” so to speak. I doubt if such conduct can be 
indulged in without cries of pain from the victim, and I believe such 
would have been easily audible by me. “Furthermore, each of us 
knew from the outset that evidence so obtained would be either in- 
admissible or utterly worthless. 

We knew, of course, that the military courts established to try war- 
crimes cases were not bound by our own rules of evidence. We knew 
that the trial procedure was more akin to courts-martial procedure 
than that found in our State or Federal courts. The tribunals were 
free to admit practically any testimony of any probative value and 
give it such weight as it deserved. 

Despite these latitudes net enjoyed by or, perhaps more correctly, 
which do not burden our own bench and bar, we attempted to secure 
evidence and to present it In such a way that there could be no doubt 
about its materiality or credibility. o 
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There are those who hold with sincerity that the entire war-crimes 
program from the Nuremberg trials on down was wrong. And there 
are those who have become quite sympathetic toward the German 
nation and its people, perhaps in part as a result of our struggle with 
the U.S. S. R. to implant there a democracy rather than a dangerous 
police state. I believe the trials were proper. 

Specifically, I believe the investigation and trial of the Malmedy 
massacre case were fair and proper and that justice was done—this 
despite the fact that perhaps these SS suspects and defendants were 
not accorded all the privileges that would have been theirs under our 
constitutional safeguards had they been citizens of the United States. 

I-have met, talked to, and known a handful of the survivors. I 
have viewed the rows of white crosses and stars of David which mark 
the graves of those Malmedy victims who cannot speak.. They were 
mute testimony enough for me of the righteousness of our action in 
bringing to justice those who needlessly and with sheer delight took 
their lives. 

Mr. Cusmeers. Mr. Shumacker, you were at Schwaebisch Hall 
throughout the entire period of time during which the Malmedy cases 
were being investigated; is that correct? 

Mr. Syumacxer. Except for 1 week right after they were moved 
from Zuffenhausen when I had a week’s leave, and was in Switzerland. 
Then occasional Saturdays, perhaps, when I went to Wiesbaden to 
report. 

Mtr. Cuampers. During this time you had intimate contacts with 
the entire group of prisoners, or only a portion of them that you 
ieee be handling for interrogation purposes? Which way would it 
work? 

Mr. Suumacker. Only the ones that were brought up to be 
questioned. 

Mr. Cuampers. Were you confined to a particular group of those 
prisoners, or did you have occasion to from time to time observe all 
the prisoners who were being interrogated ? 

Mr. SuumacxeEr. I believe I saw every prisoner that was brought 
there for interrogation. I may have missed one if he were brought 
up and kept for 5 or 10 minutes and then taken back. But I was up 
and down that hall between the office and the interrogation rooms all 
day long, or either in one of the interrogation rooms specifically. 

Mr. Cuamerrs Did you have certain prisoners who were your 
responsibility from the standpoint of interrogation in securing state- 
ments and what not, or did you work in pairs, or in teams, with other 
interrogators? 

Mr. Suumacgker. At first I had to use an interpreter, of course. I 
always had to use an interpreter because I could not speak German. 
That was a slow process, because it took my time and it took the inter- 
preter’s time, and it became pretty unsatisfactory because the man 
being interrogated during the translation could anticipate the next 
question, and it was hard to get anywhere with that method. 

So I think about after a month of trying it that way, maybe 6 weeks, 
anyway, after the case had actually broken and we were getting 
statements—as I said in my prepared statement, it became easier as 
the evidence snowballed—the interrogations were conducted almost 
4olely by Mr. Thon and Lieutenant Perl. 
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Then I was back in the office working on the statements that had 
been secured. If they were very brief in detail, but still contained 

incriminating evidence, then I would bring that suspect into the office 
and use an interpreter for further details and to elicit from him a, 
chronological and more coherent statement. 

Mr. Cuameperrs. In connection with those statements, how were they 
secured? Did the accused write out the statement in his own hand- 
writing, after which it was smoothed out or dictated for the purpose 
of translation, or how was that handled 4 

Mr. Suumacxrr. Generally that is correct. There may be excep- 
tions to this; but, as I remember it, here is the way it generally worked : 
They would get maybe a two-page statement written in German from 
the suspect. 

Mr. Cuampers. May I interrupt just a second ? 

- Mr. SHumacker. Yes. 

Mr. Cuampers. Could you tell us of a case in which you yourself 
got the statement, how you got it, and built it up ? 

Mr. Suvumacxerr. The best statements that I got were from—I can 
remember them because I: did not get very many—were from Sprenger 
and Hofmann and a man named Neve, who were in the same company. 

Hofmann, I remember, broke first and spilled the whole beans on 
himself and on Sprenger and Neve. 

Mr. Crzampers. He broke to you? 

“Mr. Suumacxerr. Yes. Then Sprenger also talked very easily after 
he had seen that Hofmann had told his story. After they talked 
verbally to me I took both of those men—I do not remember, I could 
not swear, but I do not remember their writing down anything on a. 
piece of paper, but perhaps they did—I took both of those men, and 
I remember this distinctly, into this.larger cell that we used for an 
office, where we had road maps showing the area over which this route 
of march took place, so that we could name towns. oe 
_ If you have seen the statements, sir, you will see we had the grid 
numbers in parentheses. I have not had much occasion to use that 
term lately. That is the way I took those statements in the office, 
using an interpreter. ? 

_ Mr. Cramerrs. In the case of Hofmann, his name has been men- 
tioned here in other testimony. In fact, his testimony was referred 
to as the “Tales of Hofmann.” I think the defense counsel said they 
rather facetiously called them that because of the tremendous amount 
of detail they had done. ’ ; 

- Did Hofmann write out all that himself or did you work with 
him and help grid him in the way it was prepared? — 

Mr. Saumacxer. I worked with him and dictated it from the in- 
formation which he gave to me. : 

_Mr. Cuampsrs. When you say “dictated”, do you mean you told 
him what to say? 

Mr. SHumacgesr. No, sir. 

' Mr. Cuamosers. Or did you take the information he gave you 
_ Mr. Suumacxer. Of course not. When I talked to him I would 
say, for instance—I do not remember this specific question—Hof- 
mann, at what time of day did you get your orders from your platoon 
leader or your company commander to shoot prisoners?” He would 
say, for example: “At 5 o’clock on the afternoon of the 16th.” 
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That would be told to me by the interpreter. ; 

Then I would turn to a stenographer and put it in narrative form: 
“I received orders from my platoon leader at 5 o’clock on the evening 
of December 16 not to take any prisoners of war,” using his words, but 
putting it In narrative form. 

Mr. Cuampers. In the case of the charts that Hofmann prepared, 
you said Sprenger and Hofmann more or less collaborated on them, 
used maps, coordinates, and grid marks to get it down to as accurate 
a scale as possible. oo 

Mr. Suumacger. I did not have them in the office at the same time, 
sir. JI had them on separate occasions. — 

Senator Barpwin. We will answer this quorum call and come back. 
We will take a short recess. 

(Thereupon, a short recess was taken.) 

Mr. Cuampers. Mr. Shumacker, you have mentioned that Sprenger. 
was one of these persons who you interrogated and who broke his 
confessions to you; is that correct? 

Mr. Suumacxer. Yes. 

Mr. Coampers. We have here an affidavit signed-by Gustav Adolf 
Sprenger. Is that the Sprenger you have reference to? 

Mr. Suumacxcer. Yes; I think so. 

Mr. Cuampers. Dated January 21, 1948. In this affidavit, which 
is very short, he makes certain statements concerning yourself. I 
might say, before reading it, that they are matters concerning you 
in relation to mock trials. I want to get to that point: 

On the 4th of December 1945 I came from Zuffenhausen to Schwaebisch Hall. 
I was kept there in solitary confinement until my interrogations were finished. 
From the 10th of January 1946 to the 5th of February 1945— 
the first date must have been January 10, 1945. 

Mr. SuHumacxnr. No; 1946. 

Mr. Cuampers (continuing) : 

I was interrogated by American officers. Nearly every day I was taken by 
a guard for interrogation with a black hood over my head so I could not see 
where I was going to or where I had to run. At the beginning of January 1946 
I made in Schwaebisch Hall a statement upon oath about the offensive, as far 
as I could remember at that time. This, my statement was not believed. As 
they did not believe me they made promises to me at later interrogations. They 
told me that they did not want anything from me and I could go home in 6 
months time and more, which I do not remember any more today. 

When this did not help I was taken before speedy court. There I was told 
to be ready any time for hanging. These and other menaces were made to me 
often. I also was beaten by an American guard before and after interrogations, 
sometimes. Fellows of mine—— 

Senator McCartruy. May I ask you there? I did not hear the first 
part of that. Does he identify Shumacker with that, so far? 

Mr. Cuamerrs. Not so far. He does later. [Continuing:] 

Fellows of mine who were in the same company were confronted with me, 
which accused me falsely. One interrogator, Thon, said I had to confess every- 
thing, I was told, because Captain Shumacker was my defense counsel, and he 
otherwise could not defend me. When I was made weak by the above-mentioned 
interrogations and did not know myself any more what I really did or did not do, 
I said yes to everything. I was reproached with and was told to do about the 


others. All this was made to a statement by Captain Shumacker and dictated 
to me by an American soldier, JI wrote 4 days. I also made some sketches, 


Senator McCarruy. All this was made what? 


MALMEDY MASSACRE INVESTIGATION S11 


Mr. Cxuamesrs (continuing) : 
All this was made to a statement— 
Tam quoting from this— 
by Captain Shumacker and dictated to me by an American soldier. 


Senator McCarry. I did not understand he was charging Shu- 
macker with taking part in beatings at all. I think that is a statement 
for Shumacker obviously, because he said Thon is getting the statement. 

Mr. Caampers. May I finish it? : 

Senator McCartuy. I am sorry. 

Mr. Cuampers (continuing): 

All this was made to me to a statement by Shumacker and dictated to me by 
an American soldier. I wrote 4 days and also made some sketches. It was never 
shown to me when I was ready. Before signing it I was not allowed to read it. 

At this time I was a prisoner of war and became only 20 years old on the 10th 
of February 1946. We could not write, not to our relations, and not to anyone 
else in Schwaebisch Hall. The knowledge and signature of the sworn statement— 
and so on. Signed “Gustav Sprenger.” 

Senator McCartiy. He made no charge that Shumacker touched 
him, or that Shumacker was present. 

Mr. Cuamsers. Senator McCarthy, what I was trying to do was to. 
ask questions concerning the mock trial, of which Captain Shumacker 
was supposed to be the defense counsel. 

Senator McCarruy. I think he testified he was a judge, not the: 
defense counsel. 

Mr. Cuamerrs. Sir, the affidavit from which I read is that Captain. 
Shumacker was his defense counsel. 

There are three questions I would like to ask you about this. One- 
is: You testified that Sprenger broke his case to you. Now, was that. 
after a Schnell procedure? 

Mr. Sxrumacker. No, sir. 

Mr. Cuampers. Did Sprenger go through this Schnell procedure? 

Mr. Suumacxrr. No, sir. Sprenger and Hofmann—I am not sure. 
about Neve—perhaps the Schnell procedure was used on Neve, I would. 
not be sure one way or the other about that. I think Neve was the 
last one of those three who told us his story—I know Sprenger and 
Hofmann both told us their stories before this idea of a Schnell pro-. 
cedure was ever conceived of. 

Mr. Campers. He states here that before and after interrogations. 
which I understand you conducted 

Mr. Suumacxnr. I conducted them, and certainly through an in-. 
terpreter—I do not remember who. I may have used Thon; I may 
have used Perl; or somebody else. Ido not know. - 

Senator McCarruy. How long will it take you? 

Mr. Cuampers. About 2 or 3 minutes. 

Senator McCarruy. With the Chair’s permission I have about two. 
or three questions to ask the witness and I do want to get. away early 
to take care of a job which I think of the utmost importance. I have 
to talk to members of my own expenditures committee. I wonder if 
it would interfere with your investigation if I would ask these 
questions ? 

Mr. Cuampers, Not atall. But I would like to finish this particular- 
point which will take a minute or two and then stop. 

Senator McCarruy. Very well. 


91765—49--_52 
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Mr. Cuampers. This statement said “I also was beaten by American 
guards before and after interrogation, sometimes.” If they were 
beaten before interrogation, they would have had to come in to you 
and you could have seen them ? 

Mr. Suumacker. Yes, sir. : 

Mr. CHampers. Was this man Sprenger ever beaten, to your 
knowledge? 

Mr. Scuumacuer. Absolutely not. 
Mr. Cuampers. There was never any evidence of being struck in the 
face or pushed around? 

Mr. SHumacxer. Absolutely not. ; 

Mr. Cuamepsrs. Did he ever make any claims to you to that effect? 
Mr. Suumacxer. Absolutely not. : 

Mr. Cuampers. I have no further questions at this time. . 

Senator Batpwin. Go ahead. 

Senator McCartuy. You do not claim if somebody kicked a prisoner 
in the “seat” that you could see the marks when he came in to be inter- 
rogated by you. 

Mr. Suumacker. No, sir. Iam just testifying to what I know. I 
do not know where Springer’s cell was. It might have been in another 
wing of the building, or what person was brought into the interroga- 
tion. 

Senator McCarruy. I have not gone over the entire record; it is too 
lengthy, but I have gone over most of the affidavits, and I received cor- 
respondence from a great number of people on this matter. I have 
found nothing upon which I believe anyone could claim that you have 
not treated those men properly. : an 

As far as I am concerned, I do not know of anything that gives any 
valid case of your mistreating the prisoners. I want to make that 
clear. There are some affidavits that may bring youin. 

I think this might indicate that you have a slightly different con- 
cept of your duty over there than some of the interrogators. You are 
a lawyer; are you not? 

Mr. Suumacner. By profession; yes, sir. 

Senator McCartruy. You took part in the trial, I gather. 

Mr. Suumacker. Yes, sir. 

Senator McCartrry. Colonel Ellis yesterday told us that if he were 
presenting a confession to the court, and before presenting it to court if 
he had learned that the confession was false, that he felt he had no 
duty to the court to so inform the court. Would you have the same 
conception of your duty as defense atttorney? In other words 

Mr. Suumacker. As prosecuting attorney ? 

Senator McCarruy. As prosecuting attorney. 

Mr. Suumacker. If I thought . 

Senator McCarruy. In other words, if you got a confession from 
one of the interrogators for you, and you learned later that the confes- 
sion was not true, you sent your own investigator over, in other words, 
and learned that—would you feel then that you had a duty to the court 
to inform the court that you had subsequently discovered the confes- 
sion was not true? Do you think you were doing right in going ahead 
in trying to convict a man upon a false confession ? 

Mr. Suumacxer. Of course not. 

Senator McCarruy. I want to read to you what Colonel Ellis said. 
I think it is the only answer that any honest, decent attorney or anyone 
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else could make. I want to read to you what Colonel Ellis had to say 
on this subject, and see if you think that this is the proper concept of 
the job the man in charge of the case had. [Reading :] 

Mr. FuaNnaGan. In this case can you recall whether or not you sent Major 
Byrne specifically to Bullingen to make inquiry? 

Colonel Exzis. As I told the Senator, I recall by deduction I must have because 
we gave them all the evidence that we had about these various individuals. I 
cannot sit here and tell you that I definitely talked to him about it. I presume 
that I must have. 

Senator McCartuy. If he went to Bullingen, then we can assume that he 
would report back to you there was no evidence that he could find of any woman 
having been killed in that town except Mrs. Jonsten and that she was not shot. 
We can assume that he reported that back to you. 

Colonel Hi11s, That or the equivalent. I presume he did. 

Senator McCarrHy, Did you not think it was your duty to tell that to the 
court, that your investigator went over to this town and that your investigator 
reported back to you that it appeared a confession was false and this woman 
was not shot? ; 

Colonel Hiix1s. I do not think my duty went to that extent. 

Does that not seem to you to be an unusual concept of the duty of 
a prosecutor in any criminal case? 

Mr. Suumacker, No, sir, I do not interpret it that way. The way 
I interpret that, from what you read to me, that this investigator 
brought back no corroborative evidence. I do not believe, sir, that 
it is the duty of an attorney on either side of his case to point out the 
weaknesses of his case. ; 

If Colonel Ellis thought, or if I had thought, that the fact that no 
corroborative evidence was found, conclusively established the fal- 
sity of the confession, then I think perhaps, unquestionably, there 
would be a duty, if you absolutely felt the confession was false, to so 
tell the court. : 

Senator McCarrsy. You said you did not think any attorney should 
present any weak link in his case. Am I correct in this—and I have 
been in court-martial proceedings myself, not as a defendant but as 
a prosecutor or defense attorney—I have always understood that a 
prosecutor in a court-martial case had the duty not to present what 
you or I would consider a strong case, but to present the facts, and if 
there are any facts which would held the court, not to find a man 
guilty, but to determine whether he should be found guilty or not, 
that then it is the duty of the prosecuting attorney, the defense attor- 
ney, to present all those facts to the court? Is that not the clear duty 
you have? , 

Mr. SaHomacger. I think I tried one court-martial case in my. ex- 
perience. ; 

Senator McCarruy. You are a lawyer? : 

Mr. Sumacwsr. Yes, sir. But in my State, sir, it is not the duty 
of the prosecuting attorney to point out the weaknesses in the State’s 
case. The defense-attorney usually takes care of that pretty well, sir. 

Senator McCarruy. Let us take the Malmedy cases. You took 
part in them ? 

Mr. Scuumacser. Right. 

Senator McCarruy. If you found some facts which you felt would 
weaken the case against the defendant, you knew of some facts which 
would weaken the case against the defendant, then you felt that you 
did not have any duty to let the court know those facts? 
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Mr. Scuumacker. Not if it weakened the case. If I thought that 
it would throw some light on the falsity or the veracity of some evi- 
dence introduced, I would think that it should be disclosed to the 
court. 

Senator McCarruy. Let me read further from Colonel Ellis’ testi- 
mony: 

Senator McCanrruy, In other words, Byrne came back to you and said “Mr. 
Ellis, I was ove. co Bullingen. 1 found that there is no evidence whatsoever 
of any woman having been shot by a German soidier or any woman in that 
town. I found further that the evidence of all those in the town was to the 
effect that definitely no woman was shot in the town, that the only woman 
who died from oher than natural causes was Mrs. Anton Jonsten and her 
husband said she had no bullet wounds, her body showed no bullet wounds.” 
You say then your duty would not be to give that information to the court? 

What would your answer to that be, if you were prosecuting? In 
other words, if you sent a man over and he came back to you and 
said “Shumacker, the confession shows this man shot a woman in 
the house across from where the Army had messed. I checked with 
the members of this little hamlet, the people who live there. They 
all say that no woman, was shot, the only woman who died from other 
than natural causes was Mrs. Anton Jonsten. Her husband said he 

saw her killed in the street from an exploding shell.” 

Just to make sure the facts are submitted to you properly, affidavits 
are brought back, either from the burgomaster, registrar—call him 
what you may—or the husband. He said “These are the facts.” 

Now, you are subinitting this confession to the court, the confession 
of a brutal murder, and ° you know the penalty would be hanging. 
Would you then think that your duty as an attorney was to give the 
court those facts? 

Mr. Suumacker. I do not think so, unless I was convinced b 
them that absolutely the crime had not been committeed. I think 
that is what the court is for, sir, to weigh the testimony and the extent 
of the corroboration, if any. 

Senator McCarruy. Then if you are in charge I understand you 
to say that if you send an investigator over and he comes back and 
says he made an investigation and his information is that the con- 
fession is untrue, then you would not have a duty to send him back 
to conduct further investigation, you would not have any duty to do 
that, and you would not have a duty to either let the court know what 
those facts are or to go into the matter further ? 

Mr. Suumacwer. If he comes back, sir, and reports to me that he 
thinks the confession is untrue, I would either disclose that to the court 
or have a further investigation made, because I would relay on him 
to make an investigation for me and if he said “I think the evidence 
we have is untrue” for such and such a reason, I think I would hesitate 
not to disclose that to the court or order some further investigation, 

Senator McCarry. It is just common decency, when you ask aman. 
to be hanged, that you say to the court “Here are the facts.” There 
is no doubt about that, isthere? In other words, you are trying a man 
for his life, you send an investigator over; and he reports back to you 
that the confession is not true, ts 1t not as clear as night follows day 
that it is your clear duty, not only as an attorney ‘but as common 
decency, to say to the members of the court “This confession appears 
to be untrue. Here is the information that I have got.” Is there 
any doubt about that in your mind? 
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Mr. Suumacker. I told you how I feel about it. 

Senator McCarruy. Is there any doubt in your mind about that? 

My. SaHumacweER. IJ said that I would either order a further investi- 
gation or disclose that fact.to the court. 

Senator McCarruy. Do you think that any lawyer who refused 
to do that, failed to do that, was competent to continue on trying men 
for important criminal cases? 

Mr. SxHumacxer. I do not know about that. I cannot judge the 
competency of other lawyers. 

Senator McCarruy. I think it is important to know what your 
attitude is toward other lawyers. You are a lawyer, you practiced 
law, you went through the Dachau case. I ask you whether any 
lawyer who failed to do that, in your opinion, should have been left 
in charge of important criminal cases over there? 

Mr. Suumacxer. Who failed to disclose to the court that he felt 
the confession was false ? 

Senator McCartiy. Who failed to do either one of the two things 
that you said you would have done, either disclose it to the court or to 
have further investigations. 

Mr. Suumacxer. I would not say arbitrarily that he was incom- 
petent, sir. 

Senator McCarruy. Let me read to you: 

Senator McCsrray. I want to know whether he sent his investigator over, 
this investigator reported back to him the facts that I have enumerated, and 
that is that no one in that town knew of a woman having been shot, not a 
single person in this little hamlet, and that the mayor, the registrar, the hus- 
band, everybody said no one was shot in this town, but that Mrs. Anton Jonsten 
did die either as a result of an artillery shell or something of that order. If 
he reported that back to you, do I understand that you feel it was not your duty 
to go in and say to the court in effect “This part of the confession is at least. 
questionable because of what my investigator reported to me”? 

Colonel Exxis, No, I do not think so. 

Senator McCartuy. You do not think that would be your duty? 

Colonel Exxts. No, sir. 

Would you have the same attitude as the colonel in a case like 
that? 

Mr. Suumacxer. I just cannot answer that question dogmatically, 
sir. I told you how I felt about it. It depends upon how thorough 
an investigation the man had made, that it depended on whether or 
not his report to me convinced me the confession was false. 

If I thought it was false I would disclose it to the court. If I 
thought my case was merely weakened by lack of corroboration, I 
would think that that would be for the court to decide, whether or 
not the evidence was sufficient. 

Senator McCarruy. Could you tell me what your opinion of the 
competence or incompetence of an attorney would be if he took upon 
himself the task of making recommendations in cases involving sen- 

-tence to death, sentences to life imprisonment, and in making his 
recommendations he were not to consider the facts in the case at 
all, but the only thing entering into his recommendation was the 
age of the men involved, that he submitted his recommendations, the 
recommendations saying this man should have life imprisonment, to 
a higher court, without telling them that he did not take into con- 
sideration one lota of the facts in the case; would you think that man 
was completely and criminally incompetent or not? 
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Mr. Suumacser. No, sir, I would not think he was criminally in- 
competent. 

Senator McCarruy. Would you think he was competent to con- 
tinue making further recommendations in cases involving death sen- 
tences, life imprisonment ?. 

Mr. SHumacxer. Yes. I do not see that it affects his competency. I 
know what you are talking about, Senator, the line of examination 
just preceding mine. Here is my view on it, sir: I do not believe that 
that soon after the trial occurred could Colonel Ellis or I, or anyone 
else, in a similar position. 

Senator McCartuy. How soon after? 

Mr. SHumacwer. I think he said it was January 1947. That was 
about 6 months, I believe—5 months—after the trial was over. I 
do not believe you could look upon the case of an individual without 
remembering more details certainly than I remember now, and I 
do not believe Colonel Ellis could have. 

I heard his testimony, and he talks about age. But if he thought 
it was age at that time, and solely age, I believe, that he could not 
have have failed to have been influenced by the evidence and the facts 
involving the particular defendants. I do not believe you can divorce 
it, sir. Maybe you can. 

Senator McCartuy. Let us not talk about what you and I could do. 
Colonel Ellis told us he made recommendations to higher authorities. 
He told us here today that the only thing he took into consideration 
wasage. He told us that he did not inform the higher authorities that 
that was the only thing he took into consideration. 

I think this is important. I would like to get the ideas that you 
gentlemen over there had when you were trying these men. 

eee yeu think that those were the actions of a competent attorney or 
officer ¢ 

_Mr. Saumacger. I think age is only one consideration. That is my 
view. 

Senator McCarruy. If you, as an officer, yourself, were examining 
cases allegedly, making recommendations to higher reviewing bodies, 
as to whether men should die or live, or how much time they should 
spend in jail, and you made the recommendations, do you not think 
that just ordinary common sense would dictate that you would put 
a note on that recommendation saying to the higher court “My recom- 
mendations are based solely upon the age of the individual, and not 
taking any other factors into consideration,” otherwise you would 
be deceiving the reviewing body? Is there any doubt about that? 

Mr. Suumacser. I do not think it is a matter of exception, sir. 
I do not believe that a recommendation without stating the reasons 
for it would not be of much value. If I were making recommendations 
I would give the reasons in each individual case, I would give the 
basis for the recommendation. 

Senator McCarry. And if you were a reviewing body and he 
recommended a certain man lives, and certain others die, you would 
assume that he was basing his recommendations upon all the facts 
in the case, would you not? 

Mr. SHumacker. Oertainly.. 

Senator MoCarruy. And then if you discovered later that he 
was not doing that, that he was basing it only on age, nothing else, 
and he said this man must live, and this man must die, he was basing 
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it only on age, would you not consider that man incompetent to do that 
kind of work any more? Completely incompetent? 

Mr, Suumacner. If he were basing it solely on age, to the exclusion 
of something else, no, I would not think he was totally incompetent; 
I would say that in that particular instance his recommendation was 
worth very little. 

Senator McCartuy. Completely worthless, because the reviewing 
board would know what the age was? 

Mr. SHumacker. Sure, the reviewing board knew the age. 

Senator McCartuy. So the recommendation was completely worth- 
less? In other words, if you were the 

Mr. SuHumacxer. Let me get your question again, sir. You say 
that if the recommendation stated that it was based solely on age 

Senator McCartuy. No, let us have the recommendation. You are 
a reviewing court. I make a recommendation to you involving 73 
men. I recommend that a certain:man hang. I recommend that 
certain others not hang. JI recommend that certain sentences be cut 
down. 

You have before you the ages of all those men. My recommenda- 
tion is based solely upon the ages of the men and not on the facts of 
the case, not how bad their crimes were, not how fairly the crime 
was conducted. My recommendation is based solely on age. That 
recommendation is about worthless, is it not? 

Mr. Suumacxer. I think so. 

Senator McCartuy. In view of the fact that I do not tell you it is 
based solely upon age, in view of the fact that I have access to all the 
records, all interrogation, all the men that were interrogated, you 
would assume that my recommendation was based upon the facts in 
the case, would you not? 

Mr. SuHumacker. No, sir; I would make no assumption. If I gota 
recommendation from a reviewing authority, and he gave no reason 
for his recommendation, I doubt if I would consider it at all. 

Senator McCarruy. If an officer who has all this information avail- 
able at his fingertips makes a recommendation such as this, and does 
not state in the recommendation that he is taking no facts into consid- 
eration whatsoever except the ages, and makes that very serious recom- 
mendation to a reviewing board, cloes not tell them that, understand, is 
that not akin to a fraud upon that body ? 

Mr. Suvumacxerr. No, sir; not in my opinion. 

Senator McCarruy. You do not think so? 

Mr. Suomacker. I do not think it is a good job, but I do not see 
anything fraudulent about that. 

Senator McCartuy. Can you not see it is about the silliest thing 
you have ever heard? Actually, is not that a fact? 

Mr. Suumacxer. I do not think it is the silliest thing I ever heard. 

But I do not think a recommendation to change any decision of any 
individual or group or body without giving a reason for it is a worth- 
while recommendation or deserves any consideration. 

Senator McCartuy. Did Colonel Carpenter talk to you when he was 
conducting the investigation of the alleged brutalities ? 

Mr. Suumacker. I think he did, sir. But I would not swear to it. 
I remember him being down there at Dachau. I learned what he was 
there for, and I assumed that he did talk to me. 


818 MALMEDY MASSACRE INVESTIGATION 


Senator McCartruy. There is one case we have before us here, a case 
involving Pletz. The Frankfurt board recommended that the convic- 
tion of Pletz be set aside. The evidence in the Pletz case, if I may 
review it, was roughly this: Pletz was a gunner. The commanding 
officer, I believe it was, at least somebody in the tank ahead of him— 
he was the second tank—the testimony is that there were a number of 
American soldiers along the side of this street in this little town. 

The testimony of the boy in the front tank was to the effect that he 
saw a double stream of tracer fire coming past his tank and hitting’ 
these war prisoners, and that he saw about half of the column drop. 

Senator Batowin. Pletz said that? 

Senator McCarruy. No; the boy in the front tank said that. This 
is evidence against Pletz. — 

You do not recall that you got the statement from the boy in the 
front tank, do you? 

Mr. Sxumacker. No; I donot: Was that a Stoumont incident? 

Senator McCarruy. Yes. You do not recall getting such a state- 
ment ? 

Mr. Scuumacger. No, sir; I do not. 

Senator McCarruy. Then the testimony of the driver of the second 
tank was to the effect that he heard several rounds of machine-gun fire 
from his tank, that he did not see any of the prisoners fall or die. 

Mr. Suumacuer. I believe that was the testimony of a driver or 
radio operator in the tank. | 

Senator McCarrry. In the second tank, that he heard somebody 
fire several rounds from his tank, but did not know the direction of 
the fire. The testimony of the man in the back column is that they did 
not see any American prisoners killed, and did not see any machine- 
gun fire from the machine guns toward the prisoners. 

The Army reviewing board at Frankfurt said that they found no 
evidence that any American prisoners of war had been killed in that 
area, by interviewing the residents of the little hamlet; that the grocer, 
before whose door the men were allegedly piled, knew nothing about 
any killings; and the Frankfurt board recommended that in view of the 
fact there was no evidence that this boy shot any American prisoners, 
no evidence that any were dead in that town, and the people were living 
there all the time, that the convictions should be set aside. 

Would you agree with that recommendation ? 

Mr. Saumacszr. I think I would. No bodies were found in Stou- 
mont, maybe not in front of this grocery store. 

Senator McCarruy. No evidence of any prisoners having been shot ? 
I will read it to you if you like. 

Mr. Srtumacker. I do not care what the reviewing officer said about 
it, sir. What I am talking about is that there was evidence at the 
trial—maybe not in front of the grocery store, I do not remember that, 
specifically, but there was evidence, and I talked, I think there was 
testimony from two Belgian civilians about some bodies that were 
found down a little pathway beside some building. 

Tam sure that is Stowmont. Maybe I am getting on a tangent that 
is not material. : ; 

Senator McCarruy. Did you say you testified in this case? 

Mr. Suumacxrer. Yes, sir; I testified. 

Senator McCarruy,. You testified in the Pletz case? 
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Mr. SnHumacxksr. No,sir. I thought you meant in the old trial. 

Senator McCarrity. I thought you said you testified, that you inter- 
viewed some Belgians. 

Mr. SHumacker. No, sir; I did not. 

Senator McCarruy. If the Army board is right in this, and we can 
check it from the record, if they are right—I will read it to you: 

Of the 30 or 35 prisoners of war fired on apparently none escaped to tell the 
story. Of the approximately 185 Americans captured at Stoumont and released 
December 1944, none reported a shooting of prisoners. 


In other words, 185 prisoners were captured at Stoumont. 


There is no evidence that the Americans who took Stoumont December 21, 
1944, found any evidence that prisoners were killed there. There is no evidence 
that any of the residents of Stoumont saw any bodies in front of the grocery 
store. Nothing from the owner of the store who presumably had to step over 
the bodies to get into his place of business. . 

This board recommended that the conviction be set aside. Would 
you agree with the board in that? 

Mr. SHumacker. Yes, sir. 

Senator McCartuy. Then if you agree with the board you think 
that the court that confirmed the sentence for 20 years, or whatever 
it was, wasinerror? You spent some time in combat, did you not? 

Mr. Suumacker. No, sir. 

Senator McCarruy. If a man comes down in a tank, behind a ma- 
chine gun, as this man allegedly did, and deliberately, with no orders 
whatsoever to do so, shot someone else’s prisoners of war, not even 
his own unit’s prisoners, just deliberately shot down 15 or 20 men; if 
he did that, 21 years of age, no evidence of incompetency, then he cer- 
tainly should pay the full penalty for those murders. 

If he did not do it, then he should not serve any time. In other 
words, he was either guilty of the most atrocious crime that you and I 
could conceive of, not under battle conditions at all, or he was guilty 
of nothing. 

Am I right? We cannot compromise a case like that and say, 
“There is no evidence that he is guilty but he might have been guilty 
of something else. We will give him 15 or 20 years.” 

Mr. SuHumacker. I personally think that if that is what he did, 
that he should be hanged for it. 

Senator McCarruy. Right. I think you and I are in agreement. 

Mr. SuHumacker. But I will not say, sir, that anybody else who 
feels that because of age, or youth, training, and so forth, that it 
should be commuted, is absolutely wrong. J just cannot say that. 

I personally feel the other way. But there are a lot of other people 
who do not feel that capital punishment is proper for any kind of 
crime. I cannot say arbitrarily and dogmatically that they are wrong. 

Senator McCartuy. All through these cases we get the impression— 

-and I know this is not part of your work; your work is to present the 
evidence—we get the inescapable impression that the reviewing boards 
and the subreviewing boards took the position that there was some 
half-way mark between guilty and innocent, and a crime which would 
call for the death penalty—let us put it this way: In a case where 
the death penalty would be called for if a man were guilty, that 
then if the evidence were insufficient to find him guilty of that crime, 


820 MALMEDY MASSACRE INVESTIGATION 


he should not be let off, that he should get a halfway mark in (he 
theory that he was guilty of something else. 

That is a pretty bad brand of justice; is it not? 

Mr. SHumacner. You mean reducing sentences because of insuffi- 
ciency of evidence? of 

Senator McCarruy. Yes. 

Mr. Saumacxer. I do not think that is proper, sir. 

Senator McCarruy. In fact, entirely improper? 

Mr, Suumacser. Yes. 

Senator McCarruy. I have nothing further, Mr. Chairman. 

Senator Batpwin. Go ahead, Colonel. Could you stay a little while 
until we finish with this man? Colonel Chambers told me that he 
wants to question this man with reference to Perl and Thon, and 
who else? 

Mr. Cuampers. Several others. If Mr. Flanagan could stay here 
it might serve the purpose. 

Senator McCarrur. O. K. Mr. Chambers, I will have a statement 
for you which I hope you will insert in the record in the morning, 
in regard to this whole matter. 

Mr. Cuampers. Mr. Shumacker, you have been asked to evaluate 
the findings of a board of review in connection with this Pletz case? 

Mr. Suumacner. Yes, sir. 

Mr. Cuamerrs. I feel that the record should show one thing else, 
as long as you are passing your opinion on various matters of this 
kind. This board of review, which is referred to as the Frankfurt 
Board of Review, did recommend, as was stated to you in the Pletz 
case ? 

Mr. SHumackerr. Yes, sir. 

Mr. Cuampers. Would it make any difference to you, in your evalu- 
ation of the way this board was operating, or their findings, if an 
ex officio member of that board of review, who was consulting daily 
with the man writing that report, had been one of the defense counsel 
in this case? 

Mr. Suumacxer. I would not like the idea, of course, that counsel 
from either side should sit in on the board of review in any capacity. 
I do not like to pass any judgment on the conpetency of any review 
board or appellate court, or whatever it might be, but I felt I was 
Se any to say so because the Senator asked me. 

e just read facts, as I understood it, from that report, which the 
board apparently had established to its satisfaction. What those facts 
consisted of I do not know, and how much subsequent investigation 
they made I have no way of knowing. 

But if those facts, as read to me by Senator McCarthy, are absolute 
truth, I would say that I would agree with that report. 

Mr. Cuamerrs. And if the facts as stated were absolutely true, it 
would make no difference to you, I presume,.if the man helping to 
advise in writing that report had been a defense counsel at the trial? 

Mr. Suumacxer. If the facts are absolutely true it would make no 
difference. But I think a different light could be thrown on it by 
counsel, who might be very interested. 

Mr. Cuameprrs. I think at this time it would be proper, with the 
Chair’s permission, to put in the record a very brief statement con- 
cerning Colonel Dwinell, concerning this board of review. He was 
a defense counsel at this trial. 
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In response to a direct question here under oath he stated that he 
was “working with this board of review.” The interrogation is as 


follows: 
Mr. Cuampers. At the time the board of review sat did you have any contact 
with or relation with the board of review? 


Colonel Dwinet.. I certainly did. 
_ Mr. CHamerrs. Did you know that while you were working with the board of 


review that you were working on these cases? 


Colonel Dwiwetx. I did. . 
Mr. Cuamspers. Did you have anything to do with the preparation of this 


report? , 
Colonel Dwinetu. I did not, not to this extent. The report that I have before 


me—which is the report which was read to you—was written in the main by 
‘Colonel Scarborough, of the review board, and every day he and I discussed 
the language therein. And wherever I could speak to the defense I did. Now I 


will frankly state so. 
Mr. CHAMBERS. Then you would state that the points of view of the defense 


‘had adequate representation before the court? 

Colonel Dwinext. They did. 

During your tour of duty at Schwaebisch Hall were you not at one 
time in command pending the arrival of Colonel Ellis, after Major 
Fanton had left Schwabisch Hall? 

Mr. SuumacKer. Yes, sir. 

Mr. Cuamerrs. During that time were any complaints made to you 
by any of the prisoners, or was there any report of any kind which 
led you to believe that either the guards or interrogators or anyone 
‘else was abusing these Malmedy prisoners ? 

Mr. Suumacxer. No, sir. 

Mr. Cuameprrs. Do you have enough of an opportunity by your 
personal observation to form an opinion as to whether or not they 
were being improperly treated ? 

Mr. Suumacwmr. I feel sure they did, sir. 

Mr. Cuamprrs. What was that opinion ? 

Mr. Suumacker. My opinion was that they were properly treated. 

Mr. Cuamoprrs. You do not believe that their food was reduced, that 
they were required to take drinking water from the toilets in their cells 
in order to get water to drink, that they were being deprived of 
blankets, that they were being beaten and abused, that they were being 
kept in solitary confinement for long periods of time? 

There is a whole series of questions. I am trying to hurry this 
along. Can you answer categorically ? 

Mr. Suumacner. J think I can. I think that those—I have for- 
gotten how you phrased your question—they were not abused, they 
did have drinking water, they had sufficient food. I remember Hof- 
mann, for instance, told me that since he had been in the German Army 
he had never been fed so well, and he got so fat we had to get some 
larger clothes for him. 

__ That is Hofmann, one of those three men we were talking about a 
few minutes ago. 

Mr. Cuamperrs. Did you have occasion during your stay at Schwae- 
bisch Hall to work directly with Harry Thon and William Perl? 

Mr. Suumacker. I did. 

Mr. Cuamerrs. Did you join them in the interrogation of any 
prisoners ? 

Mr. Suumacxer. I am sure Harry or Bill: (1) Helped me with 
one of those three men that I have mentioned. When they were in- 
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terrogating a prisoner alone I would frequently drop in on the inter- 
rogation, not that I was any help, but I wanted to see how things were 
progressing. 

. I could not tell too much about what was going on, because it was 
all in German, but I would interrupt and ask Bill or Harry what evi- 
dence he had obtained, if any, and I would stay in the room maybe 
2 or 8 minutes and then go to maybe where the other one was question- 
ing, or someone else was working, to see what was going on. 

Mr. Cuameers. Did you ever see either Thon or Perl strike a 
prisoner ? 

Mr. Surumacxer. No, sir. 

Mr. Cuamprrs. Or kick him or abuse him? 

Mr. Suumacker. No, sir. Not only did I not see it, none of the 
suspects or prisoners ever complained to me about it. There was no 
evidence on their bodies, their faces, or their arms or hands, that 
showed any physical mistreatment whatsoever. 

Mr. Cuampers. Mr. Shumacker, it has been testified here that Thon 
in particular, and Perl, had a general reputation for believing that 
prisoners should be handled roughly and that they in fact were known 
to be inclined to treat them roughly. 

Do you know of that reputation ? 

Mr. Suumacxer. I have heard of it only since the trials, sir. 

Mr. Cuampers. Only since the trial? 

Mr. Suumacxer. Yes, sir; just what the Germans have said since 
the trial. Of those who took the stand, I think there was very little 
complaint on the part of defendants at the trial itself of any physical 
mistreatment. 

Mr. Cuamenrs. Do you believe that if they had had a reputation for 
being brutal to prisoners at the time the interrogation was going on, 
you would have known of it ? 

Mr. Suvmacker. I do not see how I could have helped it, sir. Our 
office—let me explain this physical set-up. It might help the commit- 
tee, sir. It was a long corridor—I mean a hallway, in this corridor. 
Our office was at one end, say over there where the hat rack is. 

It was an office about 20 by 20. I think there was one small cell next 
to it, and then a cross corridor, and then these small 10-foot-square, 
approximately so, interrogation rooms on either side down the hall, 
some, I would say, 35 to 75 or 80 feet away from the office. 

Even while in the office, and our door was always ajar, I do not see 
how there could have been any physical mistreatment such as I have 
read about, of men, and striking them in the face and kicking them, 
and that sort of thing, without just the physical reflection of screams 
and cries from such men, the subjects of such brutality. 

As I have said before, I was not in the office all the time; I was in 
the rooms and up and down that hall and crossing the hall over to 
where the stenographers and translators were working, all day long, 
and that could not, in my opinion, have been the practice without my 
knowledge. 

Mr. Cuameprrs. You had occasion, I presume, to observe the guards 
taking the prisoners to and from the interrogation centers, and mov- 
ing them around the prison ? 

Mr. Suumacxer. Only in that portion, sir. This prison had, I 
think, about three wings to it, and one separate building, actually, in 
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the enclosure. I would not often see them when they were away from 
this corridor where the rooms.for questioning and the office were. 

But I did, on occasion, see them. In other words, I did not follow 
the guard, take a man up on the next floor into another wing. 

Mr. Cuamerrs. A moment ago you made a point that only a few 
of the accused took the stand in their own behalf at the trial. Do you 
know why others did not take the stand ? 

Mr. Suumacner. I, of course, was not informed by their defense 
counsel what their decision, their reasoning behind it, was. I did feel 
that those who took the stand did themselves more harm than good. 
I was told—you were told by defense counsel, when the case started, 
when the defendants started putting on their proof—that it was going 
to take weeks and weeks to try that case. J assumed that every man 
was going to take the stand in his own defense. ; 

But they did pretty poorly, I thought, on cross-examination, and 
that might have been a factor. I do not know. 

Mr. Cuampers. When you say “did pretty poorly,” did they in- 
criminate themselves or others # 

Mr. Suumacker. Yes, sir. That is what I mean. 

Mr. Cuamesrrs. Do you believe that they were tellmg the truth at 
the time they were incriminating themselves and others, or did the 
prosecution staff form an opinion of that? 

Mr. Suumacker. Yes, I thought they were telling the truth when 
they incriminated others. 

Mr. Cuampers. Did you have occasion to work with a man named 
Bailey, who was a typist or reporter, with you ? 

Mr. Suumacker. Yes, sir. 

Mr. Cuampers. During the time that Bailey was there, I believe it 

was the custom to dictate these statements or confessions to him. Is 

that correct ? 

Mr. Suvumacxer. I do not remember specifically dictating one to 

Bailey. But that was the practice, yes, sir, to one of the stenographers. 

Mr. Cuampers. Did Bailey work around the point where you could 

observe his work or have any direct knowledge of it? 

Mr. SuHumacwer. Yes, I have knowledge of his work. 

’ Mr. Cuameers. In his testimony before us, Bailey has indicated 

that the confessions would be dictated and then frequently changed, 
that the confessions finally. signed by the prisoners were not those that 
had originally been made by hen 

There have been several efforts made to explain it one way or an- 
other. Do you have any knowledge of that matter? 

Mr. Saumacxwer. I think I know exactly how they were taken, 
sir. They would either write out a very brief statement containing 
incriminating evidence, or would make a verbal statement to either 
me or Thon or Perl, and then relay it to me, so that I knew the sub- 
stance of it. When they write the statement I thought that it should 

‘be enlarged upon to see if we could get more information, and to give 
body and detail. 

So either with the verbal statement or the preliminary brief state- 
ment, I would take the man, as I have said, into the office and get fur- 
ther detailed information by question-and-answer form, through an in- 
terpreter, which was not then dictated or put down on paper at all. 

Then I would turn to a stenographer, or court reporter—I think we 
called them all court reporters—and dictate in narrative form the 
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answer to the question that I had asked. That, of course, was then 
typed in English. 

Then one of the translators would take that English statement and 
translate it into German. Then, if I took the statement, and the 
others did the same thing, that German statement, that statement 
written in German by one of our own translators was then handed to 
the man who had made the statement. He was told to read it, and, 
if there were any changes, to make the corrections on that statement 
that he had not written himself. 

So that when he went to copy it, so to speak, in his own handwriting, 
it would not have to be changed or corrected again. And I told every 
man, whenever I took his oath, or whenever such a-statement was 
taken, that if there were any errors, no matter how inconsequential 
he thought they might be, that we wanted nothing but the truth in 
detail, and to tell me about it or to tell the interpreter so he could 
tell me. 

Mr, Cuamperrs. I have one further question to develop with you. 
We have had considerable discussion of a matter which I believe you 
should have some direct knowledge of. Operating under SOP No. 4, 
which I believe was reduced to writing but at a rather late date, you 
were supposed to have been operating under those orders prior to the 
actual written issuance of the orders. 

There is a question of whether or not the accused were promised 
immunity if they would tell such a story that they could be used as 
witnesses for the prosecution, 

Do you have any knowledge of the way that situation developed 
oer a such promises of immunity might or might not have been 
used ? 

Mr. SaHumacker. I do not even remember anything in the SOP 
about immunity. My recollection was that we could make no promises 
whatsoever to any man being questioned. 

Mr. Cuamesrs. Did you, in carrying out your duties as an inter- 
poenier over promise anybody immunity if he would elaborate upon 

is story ¢ 

Mr. Suumacxer. Absolutely not. 

Mr. Cuameers. Do you have any knowledge of anyone else doing: 
that? 

Mr. Suumacker. No, sir. : 

Mr. Cuamprrs. I have here a copy of SOP No. 4, and it has been 
read into the record so many times I see no reason to do it again. But 
section 4 (a) says that— ; 

No promises shall be made. 
But section 4 (b) seems to be a qualification of it. I wonder if those 
were the instructions under which you worked. 

(Witness read document. ) 

Mr. Suumacxer. I think what Fanton meant, at least the way I 
construed that, is that if we had some information that slightly impli- 
cated a man, but was not sufficient to have any chance at conviction, 
that after clearing with the commanding officer that man might be 
told that he would be used as a witness. By “commanding officer”? I 
assume he meant Colonel Micklewaite, or some higher authority. 

Mr. Cuampers. Do you know of any case where this procedure was 
followed? 
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Mr. Suumacker. No, sir. 

Mr. Cuamerrs. During the period of time that you were command- 
ing officer, was it followed ? , 

Mr. Suumacger. As far as I know; yes, sir. 

Mr, Cuamenrs. Pardon me. While you were commanding 
officer 

Mr. Suumacker. I did not change that SOP. 

Mr. Cuampers. So that as far as you know, section 4 (b) in there, 
which indicates that they could be promised immunity if the testimony 
was more valuable from the standpoint of the prosecution witness, was. 
never used ? 

Mr. SuunmacKer. No, sir. 

Mr. Cuampers. Before I finish my line of questions I am going to 
take the liberty to ask you—and remember that you are under oath— 
some very definite questions. I want your frankest opinion. 

You have worked with men like Perl and Thon, Elowitz, and a chap 
named Steiner, for a while there? 

Mr. Suumacker. Yes, sir. - 

Mr. Cuampers. I would like you to tell me what your personal 
opinion is of Mr. Perl, from the standpoint of not only efficiency as an 
interrogator, but whether or not he would mistreat people, and what 
you think of him. 

Mr. Suomacxer. I do not think that Perl would mistreat prisoners. 

Mr. Cuamepers. Can you tell us more about him, in your evaluation 
of him? Was he a good interrogator ? 

Mr. Suumacxer. Here is the reason I think so. In my opinion he 
was an excellent interrogator. He was full of this thing all the time. 
T guess he did more talking than all the rest of us put together there 
in the quarters. bn 4 
- Bill was always thinking of some trick or some new angle. I can’t 
remember specifically, now. But it was always a matter of cleverness, 
the use of some psychological trick. 

It just does not make sense to me that a man who thinks that way 
would go to the trouble of trying to dream up all these methods and 
ruses, if he were the kind of man who just resorted to brute force to 
obtain a confession. I can’t see any reason to do it. 

Mr. Cuamepsrs. You all lived in the’same quarters, or associated to- 
gether closely ? 

Mr. Suumacker. We ate together in the same house. Most of us 
lived there. But Lieutenant Perl and his wife slept in a room across 
the street. 

Mr. Cuampers. But you did associate with him very closely? 

Mr. Suumacner. Yes, sir. 

Mr. Crameers. In your discussions with him, did these matters of 
“T could slap this out of him” or anything like that 

Mr. Sxrumackur. Never mentioned in my presence. 

Mr. Cuamenrs. Did Perl ever comment on manhandling the pris- 
oners? . 

Mr. Suumacner. Never in my presence. 

Mr. Cuameers. How about Thon? 

Mr. SuHumacker. Never. 

Mr. Cuampers. Could you give us your evaluation of Thon, some- 
what the same as you have of Perl? Was he as good an interrogator? 
Did he handle himself as well? 
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Mr. Suumacger. I don’t believe that he was quite as clever in him- 
self conceiving of new things as Bill. Bill told me that he had received 
training at CICDIC, I beileve is the name of the operation, or what- 
ever you call it, in England. And their British intelligence was—I 
mean they were taught how to get information. 

I understood from Bill that that is the best training that American 
personnel received, at this center. He passed on a lot of tricks to us and 
told us about various things. 

Senator BALDwin. When you say tricks, what do you mean by tricks? — 

Mr. Suumacner. He told us—of course, we had not heard about it— 
about the minute microphone that they had. He said that it did not 
make any difference how firmly convinced a prisoner was that a micro- 
phone was hidden somewhere in a room, that if you put a comrade in 
that room with him that they would eventually begin to talk, that 
they just could not stop. 

He told me that they would talk for days and weeks to some of the 
prisoners they had there, gaining their confidence. They would some- 
times take them out of the prison and take them to downtown London 
and let them see, for instance, that the German propaganda that had 
been fed to them about London having been completely wiped out was 
not true, that they would take them to night clubs. I mean actually 
more psychological tricks, sir, convincing them by their handling of 
the man that it was more to their advantage and to the advantage ul- 
timately of Germany to give them the information that they were try- 
ing to get, and that was the tenor, generally speaking, of his efforts 
there at Schwabisch Hall. 

Mr. Cuampers. As far as Thon was concerned, would you comment 
on the same matters of mishandling of prisoners or beating of any 
kind? Did he talk about it? 

Mr. SHumacrer. He never talked about mishandling any. I fre- 
quently would go in the rooms when Harry was talking to his prison- 
ers, and he mocked, I felt, pretty much, Bill’s tricks, when the day was 
over and we would have supper together. Bill would tell what he had 
done, what he had said. or how he had elicited some information. And 
then I would find that Harry was using the same thing. 

I was amazed at Harry’s ability and watched him frequently be- 
cause his education had not been as good as Bill’s, and I thought that 
he dida fine job. That was my opinion. 

Mr. Franacan. May I ask a question ? 

What was Thon’s background? You lived with him there. 

Mr. Suumackerr. Thon told me that he was born in Pennsylvania, 
I believe he said, and that—I forgot how old he was, but sometime 
when he was just a boy he went back to Germany to live. And then 
later, perhaps early in the thirties, I believe it was 1932 or 1933, he 
came back to the States and worked as a waiter in a New York res- 
taurant. I think he told me it was a German restaurant. 

In the Army, I think, he was used as a member of a prisoner-of-war 
interrogation team. 

Mr. Franacan. Mr. Schiffley, he had been a waiter prior to his en- 
trance in the Army? i 

Mr. Suumacker. I do not know if that was his whole career, but 
I remember that specifically. 

Senator Barpwin. He spoke German fluently ? 

Mr. Suumacknr. Yes, sir. 
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Senator Batpwin. Returning to that mention you made of tricks 
again. You described them as psychological tricks. What we are 
particularly interested to know, is, in any of these methods that were 
used, whether torture or physical abuse, lack of food, or threatening 
to withhold ration cards of the family of the men who were in prison, 
or solitary confinement, or torture of any kind, was used. 

Mr. Suumacker. Not to my knowledge, sir; and I never received 
any complaints. There was one occasion where food was withheld, 
but not for that reason. 

Senator Batowin. Tell us about that. 

Mr. Suumacxer. That was pretty soon after we got to Schwabisch 
‘ Hall. We had told all the prisoners not to attempt to communicate 
with each other through any means, and that if they did so they would 
be punished. We found that they were writing their names and var- 
ious messages, or scratching them, on these aluminum ware, or simi- 
lar ware, eating utensils which were brought to them at every meal- 
time. When we found that going on, that being the only thing we had 
to feed them with, and thinking that would not only hurt our case 
but was a general threat to security, we had those names and mes- 
sages removed from those utensils by the German cooks—not Mal- 
medy suspects—who were on duty there in the prison, and my recol- 
lection is that took a couple of days. During that time they had 
bread and water; and after that time, after they were cleaned up, the 
rations were resumed. 

Senator Batpwin. Do you have any further questions? 

Mr. Franacan. On these questions of tricks, I think one of the 
things the committee would like to know is the extent of these tricks. 
We knew, for example, from the testimony here, that prisoners were 
told that you knew more facts than you actually knew. You pre- 
tended to know more than you actually knew. 

Mr. Suumacxrr. That is right. 

Mr. Franacan. We know from the testimony that the prisoners 
were advised that a microphone was in the cell and that you knew 
the conversation when, in fact, there was no microphone. We know 
. that you used stool pigeons, planted them in the cells with the various 
prisoners, or however you used them. We know that those tricks 
took place. 

In addition to that, did you ever know of anybody telling any of 
these men that this was a very serious crime at. the Crossroads, for 
example, that they would surely be dealt with very severely because 
at the Crossroads the son of a prominent businessman, and the son of a 
Senator, was involved? Did you ever know of them using that type 
of deception ? 

Mr. Suumacxer. I believe I do. 

Mr. Fuanacan. They did use that? 

Mr. Suumacger. I believe I do. 

Mr. Franacan. Did you ever know that they used such deception 
as telling the prisoner: “If you do not cooperate with us fully here, 
we will turn you over to the Russians” ? 

Mr. Suumacker. No, sir. 

Mr. Franacan. Did you ever know of such a trick where they would 
say: “If you do not cooperate completely and fully with us, we will 
cut off ration cards from your family” ? ; 

Mr. SHoumacxer. No, sir. 

917654953 
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Mr. Fuanacan. I am not meaning that they would do it, but would 
they tell the prisoners that they would do it? 

Mr. Suumacker. No, sir. 

Mr. Franacan. Are there any of these other tricks that you can tell 
us about, specific tricks, as you recall them ? 

Mr. Sxumacwer. I do not know whether you would call it a trick. 
Mr. Fuanaean.. Well, a technique? 

Mr. Swumacker. I remember, for instance, that we would never— 
when we thought a man was about ready to spill the beans, so to speak, 
we would say: “We do not want you to tell us anything ‘at all about 
the prisoners you shot; all we want you to tell us is why you did it and 
on whose orders you did it.” 

I called that a trick of questioning, because I felt that the SS 
especially, as I said in my prepared statement, they might have thought 
that just because somebody else told them to do it, somebody of higher 
authority, that it was all right, and if we evidenced a disinterest by 
phrasing our question in that. manner, that he might tell us who 
ordered him to shoot; and, after he told us who had ordered him, his 
platoon leader or company commander, then it would be easier for 
him; the German mind would make it easier for him to tell us whether. 
or not he shot prisoners himself. 

Mr. Fusnacan. In other words, you tried to implant in the accused’s 
mind the idea that superior orders might be a defense to what he did? 

Mr. Suumacker. No. Well, I would say we played on that concep- 
tion that might be in his mind, by telling him that “we do not want 
you to talk about the prisoners that you shot at the Crossroads; we 

now all about that. All we want to know now is why you did it.” 

Mr. Franacan. Did you ever have any of the stool pigeons attempt 
to plant that information in the mind of some of these less-educated 
Germans, that “we are not going to do anything to you if you will 
blame it on your superior.” 

Mr. SuHumacxer. I do not remember doing that. 

Mr. Fuanagan. Is it possible that that was done to build up this 
conception ? 

Mr. SxHumacxer. I would say it is Seay: yes. 

Mr. Fuanacan. Was it pocable that any of ‘ your interrogators ever 
intimated or indicated or planted the impression in the minds of some 
of these less wily prisoners that, if they would implicate a superior, 
they, themselves, might not be dealt with so severely ? 

Mr. Somackrr. I do not believe anyone would go nearly that 
far, because that would be akin to a promise of immunity. 

Mr. Fuanacan. Nevertheless, you were trying to make an impres-: 
sion on their minds that it would be better to blame it on a superior 
rather than to say that they did it without orders? 

Mr. SHumacner. We wanted to make it easier for them 1 to confess, 
and we felt it would be easier if they blamed it on somebody else. 

Mr. Fuanacan. Would aeu now say that that is fringing on the 
borders of offering immunity ? 

Mr. Suumacker. No; I would not. 

a FLANAGAN. At least, that is what you are planting in the man’s 
min 

Mr. Saumacker. I am not planting anything in his mind, sir. , I. 
am just capitalizing on what is already in ae mind. 
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Mr. Fuanacan. You are capitalizing on his ignorance. 

Mr. Spumacker. Well, I do not call it ignorance. I call it thinking. 

Mr. Franacan. Obviously, a trick like that would not work unless 
the man himself thought that superior orders were a defense. If for 
example—— 

Mr. Spumacker. I do not know whether he thought it was a defense. 
He thought perhaps it was some help. 

Mr. Franacan. At least a partial mitigation? 

Mr. Suumacner. Maybe some partial mitigation. 

Mr. Fuanacan. If, for example, I was being interrogated, and hav- 
ing read the Articles of War or the rules of American warfare, and 
I knew definitely that superior orders was no defense, I surely would 
not fall for ruses like that if I were going to lie about it. 

Mr. Suumacxer. They testified, those who took the stand, that they 
had been thoroughly indoctrinated in the rules of warfare. 

Mr. Fianacan. Some of them must not have remembered them. 

Mr. Suumacner. Maybe they did not. I do not know. 

Mr. Cuampers. I wonder if you would give us a fast statement on 
Kirschbaum, on the same general subjects? 

Mr. SHumacner. My recollection of Kirschbaum is that we used 
him, not as an interrogator, but as an interpreter. 

Senator Batpwin. We will recess for a few minutes while I go to 
- vote. 

(Whereupon a short recess was taken.) 

Mr. Cuampers. Mr. Shumacker, I believe you had just made the 
statement that it was Kirschbaum who was largely used as an inter- 

preter ? : 
7 Mr. Suumacner. Yes. I think he and Ellowitz, if I remember 
correctly, worked together most of the time; perhaps during the tail 
end of the investigation Kirschbaum -was used on occasions as an 
‘interrogator. 

Mr. CHAMBERS. Do you have ¢ any knowledge, or could you comment, 
on. Kirschbaum’s attitude on these things? Did he ever discuss how 
prisoners should be handled or have any ideas or express any opinions 
on it? 

Mr. Saumacker. Kirschbaum was jovial, a phlegmatic individual, 
and was quick to do pretty much just as he was asked to do, very coop- 
‘erative, no great display of feeling or emotion about the problem. 

Mr. Cuamsers. How about Ellowitz? Could you discuss him from | 
the same angle? 

Mr. Suumacgker. Ellowitz, I thought, was a very conscientious and 
capable interrogator and lawyer. I believe that Ellowitz and Fanton 
and I, because of our legal background, probably saw things the same 
way all the time. Perhaps more so than, say, Kirschbaum or some- 
body like that without legal training. 

_ Mr. Cuamesrs. Did Ellowitz ever discuss this matter of manhan- 
dling prisoners with you 

Mr. SHumacker. No, sir. 

Mr. Cuamepzrs. Do you know a man by the name of Steiner whe 
worked there? 

Mr. Suumacxer. Yes, sir. 

Mr. Coampers: It has been testified have By Mr. ‘Bailey that Steiner 
-worked with Perl, that they would come back and Steiner was much 
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more talkative than Perl. And he told us, generally, mostly when 
‘Perl was not present, of the things that they did. One of the things 
that Steiner said that they did—I presume he means Perl and him- 
self—was to march a man up some steps and make him believe he 
was on a scaffold, tie a rope around his neck and jerk him, for the 
purpose of getting a confession. 

Would it have been reasonable to assume that Steiner was assigned 
to work with Perl? 

Mr. Suumacxer. Not any reascn in the world, because Perl spoke 
much better German than Steiner. Steiner was conscientious, but 
-the fact is that he was brought there as a translator. But he wanted 
to. do a bigger job, to work as an interrogator or interpreter. But 
his translations actually were unsatisfactory, because his command 
of both German and English was inadequate, we felt. And he was 
sent back to Wiesbaden. : 

Mr, Cuampers. Did Steiner carry out any interrogations by him- 
self? 

Mr. Suumacker. Not that I know of. 

Mr. Cusmerrs. Do you feel that he had occasion to observe closely 
the work of Perl or any of the other interrogaters? 

Mr. Suumacker. I do not see why he would have ever worked with 
‘Perl or Thon. Perhaps if Kirschbaum might have been trying to do 
an interrogation he might have served as an interpreter, a substitute 
interpreter, for Ellowitz. 

- Mr. Cuampers. Did he ever work for you? 

Mr. Syomacker. I think I tried to use him as an interpreter on one 
or two occasions, and he tried, but he just could not translate literally, 
‘the question as I phrased it, in the exact words. 

After a few months of hearing pretty much the same questions all 
the time, although I still did not know German, I could tell that it was 
not a literal translation, and I could tell from the answers it was not 
a literal translation. 

So he did work with me enough for me to make that observation. 

Mr. Cuamsers. Did you hear Steiner express himself on the subject 
of Germans generally, and whether or not he disliked them or hated 
them, and would like to push some of these prisoners around ? 

Mr. Suumacner. He never made that statement to me. - 

Mr. Cuampers. Did you know that his mother had been killed by 
the Germans? 

Mr. Suumacker. IJ may have known it at that time, but the men- 
tion of it does not bring back any recollection of it. 

Mr. CHampers. Do you recall the circumstances under which 
‘Steiner left Schwabisch Hall, why he actually was sent away ? 

Mr. Suumacxer. I think because of unsatisfactory translations. 

Mr. Cuamprrs. You never heard of any incident where he abused 
or shouted at or had any trouble with the prisoners? 

Mr. Suumacker. No, sir. 

Mr. Cuampers. Just one other question: I notice that your name 
‘has been mentioned in the affidavits as having taken part m some of 
the mock trials? 

Mr. Suumacser. Yes, sir. 

Mr. Cuampzrs. I would be interested, not in going into the lurid 
details or description of the mock trials again, unless Mr. Flanagan 


MALMEDY MASSACRE INVESTIGATION 831 


wants to bring it out, because I think we know pretty well the set-up 
of the thing. 

But there are two points on which I am still a little confused— 
maybe many more, but two in particular. One is in this business of 
the bad boy and the good boy, as Perl called them, or the defense 
counsel and the prosecution, or the prosecuting attorney as we might 
call him. What was the role that they played and how far did the 
defense counsel go in convincing the accused that he was, in fact, 
his defensé counsel and was there to take care of his case ? 

Mr. Suumacker. I cannot repeat actually what was said, because 
1 do not know what was being said myself, those that I sat in on, be- 
cause it was all German, and all Greek tome. But I do know that the 
che who posed as the good boy, or as you say, the defense counsel, 
did not talk to the man before he was brought into the room, that 
Lever saw. He was brought up to the hall; the stage was set with two 
or three or maybe one, or whatever we could get, men sitting behind 
the table. The man was brought in, the hood was removed, and one 
of the men sitting behind the table would have him take an oath, and 
immediately the bad boy, or the prosecutor, if you want to call him 
that, would start making a big harangue, I assume telling him that 
he was accused of shooting prisoners of war at Malmedy, or Stou- 
mont, or whatever the situation was. And then the defense counsel, or 
the good boy, would say nothing. 

Then we would bring in a witness who had implicated this man, 
who was in the room, and he would.tell his story. Then if we had 
another story, we would bring him in. If we had no other witness, 
we might bring in a fake witness. Then the good boy, who was be- 
friending him, would start talking German, not to the man that was 
going to be questioned, but arguing with the bad boy, the prosecutor, 
and arguing to the men sitting behind the table, and taking up, taking 
the part of the man who had been brought in. 

What he said, I do not know. Maybe I could have gotten just the 
gist of it. But the point I am making is that I never heard any re- 
marks directed by the good boy to the man that he was supposedly 
befriending. 

Mr. Cuamprnrs. On the other hand, there is no question but that 
they were trying to build the good boy up in the estimate of the 
accused ? 

Mr. Suumacgner. That is right. 

Mr, Cuamserrs. So that later on he could probably get some con- 
fessions from him? 

Mr. Saumacker. That is right. 

Mr. Cuampzrs. How many mock trials did you take part in? 

Mr. Suumacser. I would guess maybe two. : 

Mr, Furanacan. May I ask a question ? 

. Mr, Cuampers. I would appreciate it if you would while I am look- 
ing for something here. 

_Mr. Fuanacan. In view of the circumstances that the judges were 
sitting back of the table, and you had a crucifix there, and you had 
brought witnesses in, and you had one man who was maybe the prosecu- 
tor and the other the defense lawyer, do you think that in any of these 
cases it is possible that this whole procedure might have left the im- 
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pression with any of these particularly young and uneducated soldiers 
that they were being brought before a judicial tribunal? 

Mr. Suumacker. It might be. Not so much because of the set-up, 
because it was actually very pitiful. You just didn’t have the facilities 
to work with. But because—I am informed, and I believe—people 
in Nazi Germany were accustomed to summary hearings if any hear- 
mgs at all. 

‘Because of that mental idea, because of that conception that they — 
might have, they could have so concluded that this was a bona fide 
hearing. 

Mr. Cuampers. Mr. Bailey testified that he attended one mock trial, 
at which I believe he said that you took part. That was the mock trial 
in connection with the case of the man by the name of Neve. 

Do you recall that mock trial, by any chance? 

Mr. Suumacxer. I think that I do. I think that I testified before 
that Neve was the last of those three men to give us the story, and I 
think we did use it on Neve. 

Mr. Cuampers. Jn his description of that mock trial there are a 
couple of matters I would like to ask you about. One is that he’ 
said, and I will quote from his statement : 


Mr, Balrey. On this particular occasion, we walked in the cell, and when I 
saw that I said to Captain Shumacker, I said, “What the hell is this?” I thought 
it was something out of the ordinary coming off, and he said, “That’s 0. K.; 
wait a minute.” So, in a matter of a couple of minutes, one of the MP’s brings 
the prisoner in with his regular dress, black hood, cloak, and a rope. 

Senator BatpwIn. But what I meant was: You said he had a black hood on 
and a black wrapper you called it. 

Mr. Battey. It was not black. This wrapper was mostly all colors. It was 
white and red and green and everything else. If you have seen a camouflaged 
battleship in the First World War, that is what this wrapper was like. 

Senator Barpwin. And you say it was sleeveless? 

Mr, BaILey, Yes, sleeveless. 

Senator Batnywin. Then, you spoke of the hood the prisoner had on, a black 
hood. 

Mr. Baitey. A black hood with no eyeholes in it at all. That was the regular 
garb that they brought every prisoner in the cell with. 

Senator Barpwin. Then, you mentioned a rope around the neck. Tell us 
about the rope. What kind of a rope was it? 

Mr. Baitzy. I would say a rope twice as thick as the ordinary clothesline, prob- 
ably three-quarters of an inch in diameter. It was not tied tight. It was not 
put around to choke him, or anything like that. 

Senator Batpwin, Well, would you say that it was like a hangman’s rope 
or would you say—— 

Mr. Baitey. Exactly. 

Senator BatpwiIn (continuing): Or would you say it was a rope to tie the 
hood down so that it could not be pulled off the head? 

Senator BAarpwin (continuing). Or would you say it was a rope to tie the 
prisoner; and outside of mental brutality, there was no physical brutality at- 
tached to it. 

Mr. BAILey. I think the whote garb was to have a psychological effect on the 
prisoner; and outside of mental brutality, there was no physical brutality 
attached to it. 

Senator Batpwin. How long would the rope be? Would it hang down 

Mr. Battery. Oh, the M. P. who would bring him in would have hold of the 
other end, probably 3 feet in back of him. That would be around his neck. 
The M. P. would have to steer him in, he could not see where he was going. 


“How about this rope proposition ? 

Mr. Suumacner. There wasn’t any. 

Mr. Cuampers. Then you are saying that Mr. Bailey is drawing 
on his imagination ? 
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Mr. Suumacxer. He is certainly drawing on his imagination. 
There was no rope, there was no varicolored cloak; there was a hood 
on Neve, as on everyone else when brought up here. 

Mr. Cuampers. Your memory is pretty clear on this particular 
instance ? 

Mr. SHumacker. I am not talking just about Neve; I am talking— 
T don’t remember the detail of the Neve Schnell procedure, no; but he 
said that I was there, and I know that I never saw a rope on Neve or 
anybody else. I never saw a varicolored cloak on Neve or anybody 
else. 

’ Mr. Cuampers. The only other question that I would like to ask 
about is where Neve fell down and got himself a bloody nose there. 

Mr. Suumacxer. No. But Neve was afraid, and he told me, I 
think on that occasion, that he was sick—no, he told me that he had 
heart trouble. Neve told me that he had had heart trouble, and I 
don’t remember—I believe Captain Karan was the medical ofticer on 
duty at that time, I believe that was before Dr. Richter came. 

I had told the doctor—a captain or maybe major—to look at him, 
to check him. 

Mr. Cxampsrs. I have no further questions.: 

Mr. Fuanacan. I have no further questions. 

Senator Bazpwin. In these various reviews, Lieutenant, have you 
2ver appeared and testified in any of this investigation of this case 
before this time? 

- Mr. Suumacxer. No, sir. Only I furnished that affidavit that I 
made. : 

Senator Barpwin. You furnished the affidavit, but you have never 
appear and testified ? 

r. Saumacker. No, sir. . 

Mr. Cuampers. I did want to ask you: You had a chance to see 
a lot of these prisoners and you helped work them all up for trial. I 
believe you testified that you screened approximately 500, to where 
there were only 73 accused for trial. 

Some 2 or 3 years later, now, you have had a chance to hear a lot of 
stories. Do you still believe these people are guilty of the crimes of 
which they were charged ? 

Mr, Suumacker. Absolutely, I do. I might have some reservation 
about this, as I say, if those facts are true that were read to me from 

that, 

Senator Batpwin. You mean about Pletz? 

Mr. SHumacker. Yes. I think any man, if he is given such evidence 
that seems conclusive, might change his mind about any question. 

Senator Barpwin. His sentence was reduced to 15 years, as I recall 
it. You were there all the time that these Malmedy prisoners, these 
SS troopers, were there, from the time they were first brought there 

to the time they were taken to Dachau? | 
' Mr. Suumacxer. Except for the 1 week, sir, that I spoke of, and 
occasional Saturdays. 

Senator Barowrn. During part of that time you were in command 
of the investigation ? 

Mr. Suumacker. Yes, sir. 

Senator Batpwin. What period did that cover? 
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Mr. Suumacner. I think it was a period of—well, to be safe, I 
would say 2 to 4 weeks, sir, that I was in command, you mean? Or 
the entire period? 

Senator Batpwin. That you were in command. 

Mr. Suumacner. Two to four weeks. 

Senator Barpwin. And that was at the end of it? 

Mr. Suumacker. I think Colonel Ellis was down there for perhaps 
a month before we moved to Dachau, is my recollection. 

Senator Barpwin. The period you were in command was after Fan- 
ton left? 

Mr. Suumacker. Yes, sir. 

Senator Batpwin. And before Colonel Ellis came? 

Mr. Suumackerr. Yes, sir. : 

Mr. Cuamsers. You had occasion to see these men after they went 
to Dachau, and during the trial, and you have already testified that 
you are convinced they were guilty. Did any of these men seem to . 
have any remorse or feel that possible they had done wrong, or still 
feel they were fighting for the fatherland ? 

Mr. Sxumacxer. I remember one, I believe I may be wrong, but I 
believe his name was Gebauer, after we had his confession, and that 
might have been a day or two after he had actually verbally made it, 
but after he had actually signed his confession, he started crying in 
my presence, and told me that he realized what a horrible thing he 
had done, and he did not want to live with himself, and he did not 
understand why we just did not take him out in the courtyard and 
shoot him and get it over with. 

Mr. Cuampers. How about the rest of them ? 

Mr. Suumacxker. That is the only one that I remember, specifically 
making any comment about it. 

Senator Batpwin.. What was his name? 

Mr. Suumacger. I believe it was Gebauer. 

Mr. Cuamepers. Do you recall his sentence? 

Senator Batpwin. He got life, commuted to 10 years, and it was 
disapproved. He was apparently released. 

Mr. Suumacker. He did all right. 

Senator Batpwin. Lieutenant, thank you very much for coming. 

Colonel Exx1s. May I make a brief statement for the record? 

Senator Batpwin. Yes. 

Colonel Exxts. In connection with the making of recommendations 
for commutation of sentences, I would like to have the record show that, 
at the time that was made, Mr. Denson was working on the review of 
this case, he was a former lieutenant whom I had known for well over 
a year. One evening, I believe it was, when our headquarters was 
in Augsburg, I spoke to him about what he was doing with the young- 
sters in the case. 

That participated into some discussion. I expressed to him my 
opinion as to how these youngsters could do that, similar to what I 
had said here this afternoon. He said to me “If you feel that way, 
why do you not put in a recommendation?” TI said “O.K., I will.” 
And this was prepared, very informally, on a check-slip, or an inter- 
office communication. 

I knew it was going to him, it was not going to go to anybody else, 
over to the commanding officer, who was Colonel Straight, and then 
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to Denson. If I had been of the opinion that it was going to Frank- 
furt or something like that, I would certainly have prepared it in a 
different way, but I just want the record to show how it was prepared 
and why. 

Mr. Cries, Did Colonel Rosenfeld oin you in that? 

Colonel Exxis. He certainly did. I went back, after talking with 
Denson, and told Colonel Rosenfeld, who was chief of the trial branch 
at that time, that-I had talked to Denson, and what my sentiments 
were. He said “Whatever you prepare [ want to join with you,” and 
we both signed the recommendation. 

Senator | Batpwin. The meeting is adjourned until 10 o’clock tomor- 
row mornin, 

(Thereupon, at 5:45 p. m., the committee adjourned, to reconvene 
Friday, May 20, 1949, at 10 a. m.) 
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FRIDAY, MAY 20, 1949 


Unirep States SENATE, 
SUBCOMMITTEE OF THE CoMMITTEE ON ARMED SERVICES, 
: Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10 a. m., In 
room 212, Senate Office Building, Senator Raymond E. Baldwin 
presiding. 

Present: Senator Baldwin and McCarthy. 

Also present : J. M. Chambers, of the committee staff. 

Senator Baupwin. The hearing will come to order. 

Senator McCarthy has a statement to read and I will give him the 
opportunity to read it first, if he would like. 

Senator McCarruy. I have before me both a statement to the 
Chair and a press release, which I am issuing simultaneously. I would 
like to read both of them into the record. They have been submitted 
to the Chair only about 15 or 20 minutes ago, so I assume he has 
knowledge of the general content of these statements. 

First is a statement to the chairman. 

Mr. Chairman, some time ago our Special Investigation Committee 
became interested in the charges of the Van Roden-Simpson Commit- 
tee and the Army investigating group to the effect that American 
Army officers in charge of war crimes trials were, in effect, tearing a 
page from the books of Hitler and Stalin in order to get confessions 
in the greatest possible number of cases, regardless of the guilt or 
innocence of the defendants. ; 

These charges, made by two competent judges whom the Secretary 
of the Army sent to Europe to make an investigation and confirmed 
by an Army board, lead us to believe that the matter should be in- 
vestigated thoroughly and completely by a fair and impartial 
committee. 

The decision of our Special Investigating Committee was unani- 
mous that we should conduct this investigation. Upon contacting 
the Armed Services Committee we learned that no thought to such 
an investigation had been given up to that time. 

Our subcommittee, headed by Senator Hoey, felt however, that this 
was a matter of such vast importance that the Judiciary Committee 
‘and the Armed Services Committee should be formally consulted 
before the investigation commenced. The chairman of the Armed 
Services Committee strenuously objected to our committee’s investiga- 
tion and almost immediately appointed Senator Baldwin of the Armed. 
Services Committee to head a subcommittee to make this investiga- 
tion. Our committee was invited to send one of its members down 
to participate in the Armed Services Committee’s hearing. I under- 
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stand the Judiciary Committee was invited. In accordance with that 
invitation, I have been taking part in the Armed Services Committee’s 
investigation. ' 

During the hearing to date some unusual things have developed. 
For example, the chief prosecutor, in explaining his conception of 
his duties at the time of the trial, stated that after obtaining a con- 
fession, if his own investigators found evidence that a confession 
uas untrue and that the crime actually was never committed, they,. 
nevertheless, had no duty to so inform the court and that he could 
proceed to attempt to convict a man upon a confession which he had 
reason to believe untrue. 

_ Lunderstand, incidentally, that the chief prosecutor has received the 
Legion of Merit for his prostitution and perversion of justice before 
the world. i 

When this attitude is coupled with the orders issued by Major Fan- 
ton, who was in charge of the interrogation team, a situation creating 
the possibility of tremendous injustice is present. The order to which 
I refer is paragraph B of Major Fanton’s SOP No. 4, in which he in- 
structs interrogators that they could promise war criminals immunity 
if they would sign statements sufficiently helpful in convicting their 
fellow criminals. This, of course, was a direct bid to those who 
wished to lie sufficiently so as to obtain their own freedom and indi- 
cations are that the worst of the lot obtained their freedom in this 
manner. 

The important fact to be decided by this committee was whether 
or not the methods used by the interrogators were such as to force 
an innocent man to sign a confession the same as a guilty man in 
order to escape torture. It is, of course, an unquestioned fact that 
an innocent man will scream just as loudly as a guilty man when 
being tortured, and, likewise, an innocent man will sign a confession 
just as quickly as a guilty man when being tortured. 

It developed during the hearing that the Army hired refugees from 
Hitlerian-Germany to obtain confessions from the accused. That 
these refugees had every reason to thoroughly dislike members of 
the German troops is obvious. Three of these refugees, plus a Mr. 
‘Thon, were charged with brutalities greater than any we have ever 
accused either the Russians or Hitler Germany of employing. It is 
of tremendous importance that the truth or falsity of these charges 
be established. 

When the first of these interrogators, Mr. Perl, was on the stand 
-and was caught in contradictory statements, he excused himself by 
stating that, “Truth has many faces. Each one of which is a lie, but 
when taken together, these lies constitute the truth.” In my opinion, 
it was obviously impossible to get the truth from this man except 
by the use of a Keeler he detector. I asked him whether he would 
submit to such a lie detector test. He objected to the idea, but 
‘reluctantly agreed. Thereupon the chairman of the subcommittee, 
Mr. Baldwin, immediately objected to this one certain way of getting 
the truth. His actions at that time and the subsequent actions of 

‘the subcommitte in refusing to allow this’ witness, or the other two 

witnesses, to submit to a lie-detector test indicates only one thing 
_to me; namely, that this subcommittee not only has no desire to obtain 
the truth but is conducting a deliberate attempt to avoid the facts 
and effect a whitewash of the Army officers involved. 
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I feel that the investigation has degenerated to such a shameful 
farce that I can no longer take part therein and I am today requesting 
the expenditures subcommittee chairman to relieve me of the duty to 
continue. I feel that if the Senate and the people of America condone 
this refusal on the part of a Senate committee to get the facts of a 
case as all-important as this, then we can never honestly condemn Rus- 
sia or any other nation of employing tlie tactics which the Von Roden- 
Simpson committee and the Colonel Raymond committee and dis- 
interested witnesses indicate that Army officers and employees used 
im attempting to improve their score of convictions in our occupied 


areas, ! 
In my opinion there is a single and effective way in which this com- 
mittee can obtain the truth and. redeem itself; namely, have the three 
men accused of the principal brutalities submit to a lie-detector test. 
I believe that if the committee fails to follow this course of action, tiie 
people of America will have no choice but to believe that the commit- 
tee is afraid of the facts. 

Mr. Chairman, I have before me a press release, which contains sub- 
stantially the same information, but I would like to read it into the 
record also. This is a press release from the office of Senator Joe 
McCarthy (Republican, Wisconsin). Release date, Friday, May 20, 
1949, 10 a.m.: 


I wish to announce that I will no longer take part in the hearing of the Armed 
Services Committee investigating the War Crimes Trials. I arrive at this deci- 
sion with great reluctance, but I can no longer conscientiously participate. 

I was designated by the Senate Investigations Subcommittee to participate 
with the subcommittee of the Armed Services Committee in this inquiry. Since 
April 18, 1949, I have sat with this committee, listened to, and cross-examined 
witnesses. I am convinced of several things. The subcommittee is not sincere 
in its investigation; it is not conscientious in pursuing the facts. 

As a practicing lawyer and a judge on the circuit bench in Wisconsin, I know 
and respect the American system of justice. I believe the world expected a 
demonstration of American justice to be applied to even our defeated enemies, 
Instead, Gestapo and OGPU tactics were used.’ 

I have listened to testimony and seen documentary evidence to the effect that 
accused persons were subject to beatings and physical violence in such forms as 
only could be devised by warped minds. They were subjected to sham trials, 
to mock hangings; and families were deprived of rations—all of which the 
prosecution justified as being necessary to create the right psychological at- 
mosphere in which to obtain confessions. I am firmly convinced that innocent 
as well as guilty persons thus put in the right psychological atmosphere will 
confess. to or make statements supporting anything. 

I want no murdering Nazis freed. 

I do want the innocent protected from the abuse of Hitlerian tactics, Fascist 
interrogation, and the communistic brand of justice. 

Consistently the evidence pointed to four interrogators. One in the course 

of his appearance before the subcommittee agreed to take a lie detector test as 
to whether or not brutalities were used in securing of confessions or state- 
Ments. The chairman of the subcommittee objected to the use of the lie detec- 
tor test. The subcommittee chairman submitted the question to the Armed 
Services Committee; but they also objected to the securing of the facts as would 
he developed by the lie detector test. 
; T accuse the subcommittee of being afraid of the facts. I accuse it of attempt- 
Ing to whitewash a shameful episode in the history of our glorious armed forces. 
I accuse it of compounding a wrong, perpetrated by a few members, and impugn- 
ing the fair name of the millions of men and women who served with valor 
and distinction in the armed services. I accuse it of sabotaging our efforts under 
the European Recovery Act, setting at naught that which we spent and are 
Spending billions to prove. 

If this is allowed to stand, if the whitewash succeeds, the United States can 
nheyer protest the use of these methods by totalitarian countries. If the United 
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States condones those actions by -a few men, all the world can criticize and 
forever after question our motives. 

I want to thank the Chair for the opportunity I have had to sit 
with this committee this morning, and I thank him for the invitation 
extended to our committee, and J want to thank him for the personal 
consideration he has shown me during the hearings. 

Senator Baupwin. The chairman regrets that the junior Senator 
from Wisconsin, Mr. McCarthy, has lost his temper and with it, the 
sound impartial judgment which should be exercised. in this matter. 
Before Lieutenant Perl was halfway through his interrogation, the 
junior Senator from Wisconsin charged him with lying and suggested 
that a lie detector be employed. At that time the Chait stated that 
the suggestion, which came as a complete surprise, was a: marked 
departure from any procedure that had heretofore been used in con- 
gressional committee hearings and investigations. I discussed it with 
the members of the subcommittee, and likewise with the members 
of the Committee on Armed Services. The subcommittee, and the 
Armed Service Committee, were opposed to any such procedure for 
reasons I shall list. The junior Senator from Wisconsin refused to 
abide by the decision of the subcommittee and the Armed Services 
Committee as well. The chairman does not propose to have any 
exaggerations on the part of the junior Senator from Wisconsin affect 
his judgment in this matter. 

More than 100 unarmed surrendered American soldiers were bru- 
tally shot down in cold blood by German SS troopers. To this day, 
not one has been executed for this crime. They have been tried and 
convicted. There have already been several reviews by the Army. 

We are at the present time engaged in a full and comprehensive 
investigation of the methods used in (a) developing the Malmedy cases 
for trial; (6) the manner in which the trial itself was conducted; 
(ce) the manner in which the various reviews and investigations of 
this subject have been conducted by the Army. 

The subcommittee is nowhere near ending its search for the truth in 
thismatter. Pending the completion of the taking of evidence and the 
studies in this matter, the Chair and the subcommittee have scrupu- 
lously avoided forming opinions concerning the ultimate conclusions 
to be drawn from the investigation, and certainly have avoided judging 
the merits of the various charges that have been made. 

The junior Senator from Wisconsin has apparently proceeded from 
the assumption that the charges made concerning the items under study 
by this subcommittee have all been proven, and that the Department 
of the Army and the members of the American prosecution staff are 
guilty of the conduct charged to them. Those so charged have had 
until this time no opportunity to refute the charges or describe their 
actions. Oddly enough, the junior Senator from Wisconsin has been 
quick to accept and espouse the affidavits made by convicted German 
war criminals some 2 years after the completion of their trials. While 
he has repeatedly argued various aspects of procedure in American 
courts, he has apparently overlooked the fact that affidavits of this type 
have little or no value in an American court. He has in the meantime 
on numerous occasions stated that he believed American officers testi- 
fying under oath were not telling the truth. As late as yesterday he 
made ne a statement concerning Colonel Ellis though no proof was 
offered. 
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One of the most provocative sets of charges made against the mem- 
bers of the prosecution staff were contained in an article appearing in 
the magazine The Progressive under the byline of Judge Edward L. 
Van Roden. And I might say here that Judge Van Roden is the same 
Judge Van Roden who is mentioned in the statement of Senator 
McCarthy. 

This article with its charges was inserted in the Congressional Rec- 
ord. The junior Senator from Wisconsin has accepted these exag- 
gerated statements of brutalities and mistreatment and has quoted 
from them at frequent intervals. The last instance of such reference 
was in a letter addressed to various members of the Senate Armed 
Services Committee dated May 16, 1949, in which he states as follows: 

“The Van Roden-Simpson Committee, especially Judge Van Roden, 

-brought back a story, which has received wide publicity, to the effect 
that the American interrogation teams did torture the defendants by 
means of mock trials, depriving families of the accused of ration cards, 
solitary confinements, beatings, et cetera, in order that confessions dic- 

_ tated by certain members of the interrogation team would be signed.” 
- And may I insert here in this statement that, as I recall the testi- 

mony—and I do not pretend to judge it now—there was a marked dif- 
ference in the testimony of Judge Simpson and Judge Van Roden with 
reference to these matters. In other words, as I recall it, Judge Simp- 
son did not subscribe to the things, all of the things that Judge Van 
‘Roden had said in his statement. 
_ Judge Van Roden appeared before this subcommittee some 10 days 
ago at which time he categorically denied having written the article 
which has been the basis of so much discussion. He denied in detail 
certain of the more brutal parts of it. Judge Van Roden on the stand 
stated that a representative of the National Council for the Prevention 
of War had written this article and, through a misunderstanding on 

Judge Van Roden’s part, a byline attributed the article to him. So 

here we have a representative of the National Council for the Preven- 
tion of War writing an article and then in a press release from that 
organization, pointing up this article as a voluntary one by Judge Van 

Roden and publicizing it throughout its circulation. 

In spite of the repeated charges made by the junior Senator from 
Wisconsin, the Chair has tried assiduously to avoid either partiality 
or lack of desire to obtain the full facts in this case. Such an action 
would not be consistent with the instructions of the full committee, or 
the avowed and oft-repeated desire of this committee to find all of the 
facts in this case. 

At this point the Chair would like to read from a letter addressed 
to the chairman from the junior Senator from Wisconsin concerning 
the conduct of the hearings, letter dated April 21, 1949. 

Senator McCartuy. That was 3 days after the hearings com- 
menced. 

Senator Barpwin. Three days after the hearing was commenced 
and after charges similar to those made here were made. The letter 
reads: 

Apri 21, 1949, 


Hon. Raymonp E. BaLpwin, 

United States Senate, Washington, D. C. 
- Dear Sewator Batpwin: After yesterday’s hearing on the Malmedy cases, I 
read some accounts of statements I made which would appear.to do you a great 
injustice. None of the accounts I read misquoted me, but I fear that statements 
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{I made with regard to the attitude of the Armed Services Committee in this 
case may have very easily been misinterpreted to mean that I was critical of your 
personal handling of this matter. ; 

As you know, our Expenditures Investigating Committee became concerned 
with reports of the Van Roden-Simpson Committee and the Army Committee, 
regarding the methods used by the American Army Staff in obtaining confessions, 
convictions, et cetera, in the war crimes cases. When the Armed Services Com- 
mittee suddenly appointed your subcommittee to investigate this matter after 
our special investigating committee of the Expenditures Committee had an- 
nounced its intention of conducting this investigation, I frankly was very 
muuch disturbed by what I thought was an attempt to head off a complete investi- 
gation by our committee and provide.a whitewash of the Army’s prosecution staff. 

However, I am convinced that at least since you have taken over, this situa- 
tion does not exist and the efforts of the committee will be directed toward as- 
sembling and clearly presenting all of the facts. I want you to know that I have 
no criticism whatsoever of your handling of this investigation. I think you have 
been eminently fair and certainly have accorded every opportunity to the Expendi- 
tures Committee and the Judiciary Committee to participate in this investiga- 
tion. 

I might add that I think this is one of the most important investigations which 
the Senate has conducted for some years.- I think it is doubly important in 
view of the billions of dollars we are spending in Europe to create good will 
toward this Nation and the amount of money and effort we are expending 
to sell to the peoples of the world democracy and American concepts of justice. 

Sincerely yours, 
Jor McCarrHy. 

It is the understanding of the chairman of this subcommittee that 
the junior Senator from Wisconsin wished to conduct hearings on this, 
matter himself in a subcommittee of the Committee on Expenditures 
in the Executive Departments. Since the junior Senator from Wis- 
consin has on many occasions in the record stated that he believed cer- 
tain American officers were lying and that the Malmedy trials were. 
unfair, the chairman of this subcommittee wonders how impartial 
would have been the conduct of these hearings had they been conducted 
under the chairmanship of the junior Senator from Wisconsin. 

The apparent vehicle, the junior Senator from Wisconsin has found, 
to occasion his withdrawal from these hearings, is the question of 
whether or not these witnesses should be subjected to a lie detector test. 
The chairman of this subcommittee would like to state that the first 
witness, Lieutenant Perl, who was asked to submit to such a test, indi- 
cated his willingness. He would further like to state that this is a 
most unusual procedure in the Congress of the United States and has 
not yet been followed to the knowledge of the chairman on any occa- 
sion. While the chairman of this subcommittee is not aware of the 
reliability with which this method is regarded, he is of the opinion 
that the American officers and personnel, particularly Lt. William R. 
Perl, Harry Thon, and Joseph Kirschbaum are to be subjected to it, 
certainly it would only be proper to also subject the 74 German accused 
who signed affidavits at variance with their original testimony after 
they had been sentenced. 

I think I should say for the benefit of the record the fact which I 
almost overlooked, although it already appears in testimony here, that 
only a very few of these German accused took the stand in the Dachau 
trials in their own defense, and that one of their defense counsel has 
stated in the record here.in his testimony that the reason the defense 
counsel did not put the rest of them on was that the moment they got 
on the stand they began telling stories which would incriminate one 
another, and that the defense counsel, at least some of them, expressed 
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the doubt that they were then telling the truth and decided that the 
best thing to do was not to continue putting them on the stand. 

That fact was borne out by the testimony of Lieutenant Shumacker: 
yesterday, as I recall it. But still we will have to pass upon that, and 
I can make no final determination with reference to it as chairman of 
this subcommittee, nor am I prepared now to make any recommenda-. 
tion about it. 

To submit one side without the other would work a great injustice.. 
To subject every witness to take tests would be, as a physical matter, 
an impossibility. Because of that, the chairman feels that the junior 
Senator from Wisconsin can either withdraw or not from these par-- 
ticular hearings as he sees fit. 

The junior Senator from Wisconsin proposes to use this lie detector 
upon three witnesses—Lieutenant Perl, Thon, and Kirschbaum. The 
use of this devise by a congressional committee might have the effect 
of putting a Federal stamp of approval upon a method and device 
which, at best, is only in its infancy and which is not used generally 
in judicial or quasijudicial procedure throughout the United States.. 
Such a precedent might well make a travesty out of congressional in-- 
vestigations which are, after all, not trials in which a person or per- 
sons-are charged with a crime:but are:a search for information and’ 
facts upon which recommendations or legislation is based. The com-. 
mittee 1s capable of weighing the testimony and ascertaining the facts: 
without the help of any such devices. The committee does not intend: 
to be swayed by any emotional threats or charges. 

Nowithstanding the decision of the junior Senator from Wisconsin: 
to withdraw trom these hearings to which he was invited by this sub-. 
committee, I will ask the chairman of the Committee on Expenditures. 

if that committee would care to designate another representative to. 
sit. in on these hearings. 

I want to say here, in addition to the prepared statement, that the. 
chairman feels—and I am sure the other two members of the subcom- 
mittee feel—that we would be very glad to have a representative of’ 
the Committee on Expenditures in the Executive Departments, or 
the Judiciary Committee, if it so desires to send a representative. 

I can assure the junior Senator from Wisconsin, and the public,. 
that the hearings will be continued in a thorough and complete man- 
ner and with a maximum effort to determine the truth. Based on the 
findings of this subcommittee appropriate recommendations will be- 
made for such action as the facts warrant. 

The chairman and, I think, the other two members of the subcom-. 
mittee and the Armed Services Committee as well consider this in- 
vestigation of great importance because it seems to me that we are 
dealing here with a new, and completely new, phase of international’ 
law and procedure, and it is the hope of the chairman of this com- 
mittee that out of these hearings may come some recommendations: 
for future conduct of such matters that will be helpful in this whole 
field of international law. 

While the junior Senator from Wisconsin has apparently accepted 
the unsupported affidavits of German SS troopers, some of whom un-- 

' questionably were guilty of the cold-blooded murder of numerous. 

American prisoners of war and helpless civilians, as against the sworn 

testimony of American officers and military personnel, we will en-. 
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deavor through every reasonable means possible to determine the 
truth and then judge the case on the facts as presented. 

Senator McCarruy. I thank the chairman. I might say I think the 
chairman is inherently so fair and honest that the day is going to 
come when he is going to bitterly regret this deliberate and very 
clever attempt to whitewash. I think it is a shameful farce, Mr. 
Chairman, and inexcusable. Good-by, sir. 

(Senator McCarthy leaves room.) 

Senator Barpwin. Who is the first witness? 

Mr. Cuamerrs. Dr. Karan. 

Senator Batpwin. Dr. Karan, raise your right hand. Do you 
solemnly swear the testimony you will give in this proceeding will be 
hoe a the whole truth, and nothing but the truht, so help you 

od ? 

Dr. Karan. I do. 


TESTIMONY OF DR. MAX KARAN, BROOKLYN, N. Y. 


Senator Batpwin. Give us your full name and address, Doctor. 

Dr. Karan. Max Karan, 1873 Ocean Parkway, Brooklyn, N. Y. 

Mr. Caamprrs. Dr. Karan, will you please tell us your present 
profession and where you are practicing. 

Dr. Karan. I am a licensed physician in the State of New York 
and have been in practice since 1928, 

Mr. Cuampers. Will you please give us some of your qualifications 
as a physician, including your educational background. 

Dr. Karan. I graduated from Indiana University in 1927, and I 
interned at St. Mary’s Hospital in Orange, N. J. I have been a 
licensed physician in New York since the end of 1927. I am now 
connected with several hospitals in New York and Brooklyn. 

Mr. Cuampers. During the war were you attached or assigned for 
duty to Schwabisch Hall? 

Dr. Karan. Yes. 

Mr. Cuamprrs. During that time were you in charge of the medical 
detachment at that point ¢ 

Dr. Karan. Yes, sir. : 

Mr. Cuampers. Can you tell me the dates when you were at 
Schwabisch Hall? 

Dr. Karan. I was assigned December 20, 1945, and J was relieved 
from that assignment on January 20, 1946. 

Mr. Cuampers. During that time were. you responsible for the 
medical care and dental care of the Malmedy prisoners who were im- 
prisoned at Schwabisch Hall? 

Dr. Karan. Yes. 

Mr. Cuampszrs. Can you tell us very briefly of your organizational 
set-up and how those particular prisoners were handled? 

Dr. Karan. Well, we had a dispensary set up with some medical 
aide men, of whom I was in charge, and the set-up was that the names 
of those who were sick would come down through the commander of 
the prison and they would be handed down either to me or to one of 
the aide men, medical aide men, in the hospital, and then I would go 
through with him and visit the prisoners, the internees, in their cells 
and whatever medical attention they would need I would prescribe 


MALMEDY MASSACRE INVESTIGATION 845 


for them. If it was hospitalization that was necessary, I would send 
them to the hospital. pee 

Mr. CuamsBrrs. Now, Doctor, during this time were the Malmedy 
prisoners as distinct from the political internees at Schwabisch Hall 
given any other medical treatment than that given by yourself? 

Dr. Karan. No. When I was there, I was responsible for the treat- 
ment of the Malmedy internees. . 

Mr. Cuampers. Was there any other medical care that was brought 
in or did the German doctors and medical staff who were interned, in 
fact, at Schwabisch Hall treat the Malmedy prisoners? 

Dr. Karan. Not the Malmedy prisoners; only the others. 

Mr. Cuampnrrs. So it would be fair to state that during the period 
of time you were there all matters requiring medical attention were 
your responsibility up until the time you were relieved ? 

Dr. Karan. That is right. 

Mr. Cuamprrs. Then during this time, Doctor, did you have cases 
of Malmedy prisoners requiring medical care for injuries that might 
be attributed to beatings or brutalities of any kind? 

Dr. Karan. No. 

Mr. Cuampbers. Did you ever have any case of Malmedy prisoners 
who received injuries to the jaw either in the form of broken jaws or 
ruptured jaws? 

Dr. Karan. No. 

Mr. CuAmpers. Did you ever have occasion to send people to the 
hospital for injuries? 

r. Karan. Yes; for injuries they sustained in the German Army. 
In other words, old war wounds, but not recent injuries. 

Mr. Cuamsers. Did you know of any cases where the genitals of 
Malmedy prisoners were damaged in any manner whatsoever and 
required medical treatment ? 

Dr. Karan. None. 

Mr. Cuampers. Now Doctor, do you speak German ? 

Dr. Karan. Yes. 

Mr. Cuampbers. In visiting and treating these patients in their 
various cells, did anybody ever complain to you of mistreatment 
or mishandling by the guards or by the interrogators or by any- 
one? 

Dr. Karan. No. 

Mr. Cuameers. No complaint was ever made to you? 

Dr, Karan. No. 

Mr. Cuampgrs. Do you believe, Doctor, that because of your con- 
tact with the prisoners that you would have observed any cases that 
might not have been reported to you? 

Dr. Karan. The way the set-up was J think all the cases that re- 
quired medical treatment were reported, because it came through the 
prison commander and the guards were watching. They brought 
the names down to me, and most of the time the team didn’t even 
know which cases, which names came down to me. 

In other words, when I had to send a patient to a hospital, and 
although I was with the team, we ate together in the same place, to 
tell them and ask them if it was all right to transfer them to the 
hospital. It just wasn’t really a request because Major Fanton never 
refused me medical attention, but [ just told him that patients re- 
quired hospitalization and I will have to transfer them. 
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Mr. Cuampers. From your experience there do you believe it would 
have been possible for prisoners to have been beaten or perhaps have 
suffered injury and placed in solitary confinement or in cells and the 
matter not reported to you? 

Dr. Karan. They could have placed them in solitary confinement ; 
a lot of them were; but not to be beaten because 1 would find out. I 
found out most of the things. 

Mr. Cuamperns. I wonder if you would care—you say you found out 
most of the things that were going on—would you care to comment, 
Doctor, on the way that the prisoners were treated ? 

Now, before you answer the question, I might say that we have had 
many charges, some of them by persons who were attached as typists 
or court reporters to the interrogation staff, that would indicate that 
prisoners in some cases were deprived of rations—in other words, put 
on bread and water—for rather extended periods; we have many affi- 
davits for the prisoners themselves that indicate they were deprived 
of rations; that they did not get adequate drinking water; that they 
suffered greatly from the cold because they did not have adequate 
blankets, and that in many ways their physical being was drastically 
affected by their treatment. 

I wonder if out of your long months of experience there you could 
tell us pretty generally how you evaluated the treatment given the 
_ prisoners. i 

Dr. Karan. In a general way the sanitary condition was good. The 
medical treatment was definitely adequate, and the rations were al- 
ways adequate and ample, except there was only one time during the 
stay that I was there when they were put on bread and water for, I 
think, only about two meals, and that was because, I believe, they were 
passing signals or passing messages, secret codes through the mess 
gear; and I sort of took a hand in it and said I was going to report 
it and that was discontinued. It was only for about two meals. during 
that month. The rest of the time rations were definitely adequate. 

I did not treat anyone for malnutrition or for any deficiency. The 
only treatment I had there was for old wounds and for things, minor 
ailments, and whenever a patient had to be hospitalized, there: was no 
question. If I thought, in my judgment, he had to be hospitalized, 
we sent him down; I took him down myself under guard to the Stutt- 
gart General Hospital, and there he got the same treatment as other 
patients in the general hospital. 

Mr. Cuampers. You say you did not treat anybody for malnutrition. 
From your observation of prisoners, were they getting sufficient food ? 

Dr. Karan. Yes; they were. Their rations were adequate. They 
were getting sufficient food. 

Mr. Campers. Were they approximately the same rations that the 
internees and other prisoners at Schwabisch Hall were getting? 

Dr. Karan. Yes. 

Mr. Cuampers. You said a minute ago in connection with this 
bread-and-water incident that you decided to interfere a little bit 
after a few meals, I believe you said one or two. As the surgeon or 
medical officer at that station, 1t would be your responsibility on bread- 
and-water cases to keep an eye on those prisoners; is not that correct ? 
4 Dr. Karan. Yes. That is why I did it, because it came within my 

uhies. a 
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Mr. Cuampers. Did they place all the Malmedy prisoners on bread 
and water, or just certain individuals? 

Dr. Karan. I believe at that time all of them were placed for just 
about two rations, and it.was supposed to be continued, but it was dis- 
continued after I spoke to the commander of the prison. 

Mr. Cuampers. Do you know on whose orders they were placed on 
bread and water ? 

Dr. Karan. They were placed, I.think, on the order of the team. 
Whether it was Major Fanton, who was in charge, or Lieutenant Perl 
‘or someone else, but it was the team that cid that. 

Mr. Cuampers. When you say two rations, you mean 2 days; is that 
correct ? 

Dr. Karan. No; two meals. 

Mr. Cuampers. Just two meals? 

Dr, Kanan. Two meals. 

Mr. Cuamprrs. Why did you feel bread-and-water punishment for 
only two meals would be harmful, Doctor ? 

Dr. Karan. I felt that it should be reported properly. It wasn’t 
a case of really—if that was proper punishment, then it should be 
reported to the proper authorities. 

Mr. Cuampers. How did you find out about the bread-and-water 
incident ? : 

Dr. Karan. Being around the prison all day long and being with 
the men, I knew what was going on. 

Mr. Cuampers. Did the men complain to you of being on bread and 
water or not being fed ? 

' Dr. Karan. No; they didn’t complain to me. 

Mr. Cuamebrrs. But it just came to your knowledge through going 
around that they were on bread and water and then you talked to 
Captain Evans or Major Fanton about the matter? 

Dr. Karan. Yes; I spoke to Captain Evans. I think Major Fanton 
and the team Jeft Schwabisch Hall for a day or so and were not around 
that particular day. 

Mr. Cuamerrs. As far as you know, that was the only instance of 
bread and water for any individual prisoner or the whole group of 
prisoners while you were at Schwabisch Hall? 

Dr. Karan. That is right. 

Mr. Cuampers. Now, Dr. Karan, we have an affidavit here from a 
Dr. Knorr, who was a German dentist, I believe, who came in periodi- 
oe to treat the teeth of the Malmedy prisoners. Did you know Dr. 

norr? 

Dr, Karan. I did not know Dr. Knorr, but I knew that for the teeth 
we sent one or two prisoners to be taken care of by a German dentist. 

Mr. Cuampers. Only one or two! 

Dr. Karan. While I was there only one or two, and that was just 
for teeth. In other words, cavities or toothaches or the like of that. 

Mr. Cuamprrs. When these prisoners were sent to Dr. Knorr for 
treatment, were they under guard and were the guards with them or 
did they have a free oportunity to talk to Dr. Knorr and make com- 
plaints to him about any brutalities that might have taken place? 

__ Dr. Karan. I was never with the prisoners when they went to the 
dentist, so I wouldn’t know how they behaved themselves down there. 
I was never present and I don’t know exactly the set-up. 
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Mr. Cuampers. Do you know whether or not they were sent down 
under guard ? 

Dr. Karan. They were sent under guard wherever they went. 

Mr. Cuampers, J think it would be proper to ask your opinion as 
to a couple of charges made by Dr. Knorr. I have a sworn statement 
here by Dr. Knorr in which he states: 

In my capacity as official doctor of the former prison at Schwabisch Hall, I 
eame there twice a week (generally on Tuesday and Thursday) to attend also 
to the dental needs of the internal people. These duties several times involved 
the treatment of members of the Waffen-SS (all of them very young men) who 
were to be heard in the Malmedy trial. Unfortunately, I cannot give any names, 
as it was forbidden to ask for names or other particulars. There may have been 
about 15 or 20 patients who had to be treated for injuries of the mouth and 
jaw. Maltreatments by blows could be clearly traced with nearly all of them. 
Once when I asked a young man how he was, he replied: “What can you expect 
if you are beaten so much almost daily, at any rate on the occasion of every 
hearing; look at my head.” And indeed, he was beaten blue all over the head, 
which was bloodshot. Moreover, I can definitely remember two cases in the one 
of which one tooth, and in the other one, four teeth were knocked out of the 
upper jaw quite recently. Besides, there was once presented to me a man with 
a rupture of the lower jaw which I was allowed to put in a provisional splint 
only because he was transferred to an American hospital at once. 

All the men gave a very intimidated impression and answered the questions 
either not at all or very vaguely for fear their statements might be the cause 
of further maltreatments, 

It is known to me that the people residing in the vicinity of the prison could 
definitely hear the cries of pain of the tortured men. That is why there was 
much agitation and indignation among the population. 

That is signed by Dr. Knorr, dated June 1, 1948. 

Dr. Knorr, of course, was treating the prisoners there even after you 
left, and some of these incidents might well have taken place after you 
were transferred from Schwabisch Hall; but up until the time you 
left, what would your comment be as to Dr. Knorr’s statements? 

Dr. Karan. Of course, this is over 8 years ago, but the way I remem- 
ber it he did not visit these prisoners regularly at the prison, and I 
remember, not too clearly but pretty well, that we used to send to him 
and we only had about one or two. 

In that prison there was a dispensary that was being conducted by 
a German doctor and for the other prisoners, not the Malmedy inter- 
nees, and he was treating those prisoners twice a week, and in a sort 
of general statement he might have seen one or two prisoners here and. 
mixed the whole lot up and made one Iot.. I was supposed to inspect 
that dispensary once a week or so, but I had no charge of treatment. 
I was suposed to see they had adequate medical supphes and that the 
prisoners were getting proper treatment, but I had nothing to do 
with the treatment. It was a German civilian doctor that was treating 
the other prisoners. ne 

Mr. Cuampers. I would infer from Dr. Knorr’s comments about 
the teeth freshly knocked out and the black and blue head, and what- 
not, that they were Malmedy prisoners from the way his affidavit was 
drawn. What would be your comment as to that? ; , 

Dr. Karan. When I was there, to my knowledge, there was nothing: 
of the sort. Nobody suffered from any injuries, either to:the mouth or 
to the rest of the body. _ ‘ 

Mr. Cuampers. Where were you quartered while you were at Schwa- 
bisch Hall ? 

' Dr. Karan. It was in town with the Judge Advocate’s office team. 
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- Mr. Cuameprrs. Was there agitation and unrest in the town as to 
the way the Malmedy prisoners or, for that matter, any prisoners were 
being treated in Schwabisch Hall? 

Dr. Karan. No; I don’t think there was any more agitation than in 
any other German town. 

Mr. Cuampers. Did you ever hear any comments about maltreat- 
ment of prisoners at Schwabisch Hall from the Germans or from any- 
body else ? 

Dr. Karan. The Germans didn’t comment on anything. They kept 
to themselves mostly. 

Mr. Cuameers. Were you in a position to hear cries of pain indicat- 
ing people were being mistreated ? 

Dr. Karan. When I was there, there was nothing of that sort. I 
didn’t hear anything. 

Mr. Cuampers. You had opportunity and your duties required you 
to go: through the prison either visiting individual prisoners in the 
cells when they needed medical treatment or making sanitary 1nspec- 
’ tions and other types of inspections throughout the prison; is that 
correct ? 

Dr. Karan, That is correct. 

Mr. Cuamepers. During that time did you ever hear any people 
being mistreated ? 

Dr. Karan. No, sir. 

Mr. Cuampers. No screams, no cries? 

Dr. Karan. No. ; 

Mr. Cuambers. Do you know anything about a man who had a rup- 
tured jaw? 

Dr, Karan. Not when I was there. Nobody had a ruptured jaw 
that I saw in the hospital. ; 

Mr. Cuampers. Going beyond the medical questions for a moment, 
did you know members of the interrogation team: Perl, Thon, Kirsch- 
baum, and those people? 

Dr. Karan. I don’t remember Kirschbaum. I remember Perl and 
Shumacker and Fanton. I remember them very well. 

Mr. Cuamsers. Did you associate with them and eat with them and 
things of that type? 

Dr. Karan. Yes. 

Mr. Cuamprrs. Did you ever hear Perl or, for that matter, anyone 
else talking about the way they had handled prisoners, either from 
the standpoint of tricks, psychological tricks, things of that kind, or 
mistreatment ? 

Dr. Karan. Psychological tricks, probably, but not mistreatment. 

Mr. Cuampers. Did you ever hear that discussed as to whether or 
not it would be a proper thing to do in a particular case in order to 
force a confession ? 

Dr. Karan. They never spoke about mistreating or physical vio- 
lence on the patients, that that would be proper. They inferred you 
might get some place with it, but they never considered it as an imme- 
diate or satisfactory thing to resort to or to use; whereas, psychological 
tricks—well, they discussed that very often, and they thought that 
Was proper. 

_ Mr. Cuamsers. It has been testified here by one witness that it was 
Just pretty generally known or accepted by various people that certain 
of the interrogators believed that force might be the best way to get 


850 MALMEDY MASSACRE INVESTIGATION 


evidence and confessions from these prisoners and that in particular 
‘Thon and Perl were known to have that belief. 

I do not believe that witness said they actually did it, but he said 
they were known to have that belief and had that reputation. Do you 
have any knowledge of that particular point, Doctor ?: 

Dr. Karan. He expressed opinions at different times that the 
Russians would get confessions from them by using their methods, 
which would mean force or torture or something, and he sort of some- 
times expressed the opinion that any way of getting the truth out of 
them or confessions out of them was the proper way. Perl used to 
make those statements every once in a while at the meal table. 

Mr. Cuamenrs. Perl used to make such statements? 

Dr. Karan. Yes, he was about the only one that I remember. 

Mr. Cuampers. How about Thon? Did he seem to concur in that 
point of view ? 

Dr. Karan. Was Thon an officer then? 

Mr. Cuamperrs. Thon was one of the interrogation staff, Doctor. 

Dr. Karan. I think I remember him. They - used to sort of some- - 
thing; some of the other men would chime in and sort of agree, but I 
don’t think it was ever discussed from the point of view of doing: 
things like that. It was just an expression of opinion. 

Mr. Cuamerrs. As to how the Russians would go at it? 

Dr, Karan. That is right. 

Mr. Cuampers. You say there was no indication that they thought it 
should be done? 

Dr. Karan. I don’t know—sometimes in arguments—I shared the 
other view, I didn’t believe that was right, and sometimes we would 
get in an argument and sometimes they might take the other view 
in extreme statements, but I didn’t really think they really felt like 
doing it or wanted to doit. It was just talk. 

Mr. Cuamerrs. Do you believe if they had done it, that you would 
have known about it ? 

Dr. Karan. While I was there I am fairly sure they didn’t. Not 
only that, they: 

Mr. Crramnrrs. I think I know why you have answered the question. 
that way, but may I pick you up on it for a second? 

You said that while you were there you are pretty sure that it didn’t 
happen. Does that mean that you, by any chance, have reason to 
roe it happened after you left there? 

Dr. Karan. I don’t know. I couldn’t answer that, because that is 
guessing. Your guess is as good as mine. 

Mr. Cuamerrs. I am trying to ask you directly: Has anything hap- 
‘pened which would lead you to believe that it did happen after you 
left 

Dr. Karan. Well, when I read those reports, I will tell you, I didn’t 
pelieve them. So that is all I can tell you. Knowing the men and 
knowing what was what, certainly there might have been a grain of 
truth, but cer tainly not much more than a grain of truth in the whole 
report about the atrocities. I don’t believe 1 it, that is all. 

-Mr. Cuamerrs. Doctor, what is the “grain of truth” that you are 
talking about? 
~ Dr. Karan. They might have gone off a little and done something, 
-but eee didn’t do it ina systematic sort of way. 
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Mr. Cuameers. But up until the time you left there you are sure 
it wasn’t being done? 

Dr. Karan. That is right. ; 

- Mr. Cuamobers. I have no further questions, sir. 

Senator Batpwin. When did you first go there, Doctor ? 

Dr. Karan. December 20, 1945. 

Senator Batpwiyx. When did you leave? 

Dr. Karan. January 20, 1946. 

Senator Batpwin. You were there one month ? 

Dr. Karan. That is right. 

Senator Batpwin. Now, at that time these Malmedy suspects, so- 
called, were they confined in this Schwabish Hall prison ? 

Dr. Karan. Yes, sir. 

Senator Batpwin. Had the interrogations yet started?. Were they 
then questioning them, do you remember ? 

Dr, Karan. This was in the midst of it. 

Senator Batpwin. I want to say this to you, Doctor: No one has 
inferred, nor do any of these affidavits, insofar as I have seen them— 
and I think I have seen them pretty thoroughly—no one has inferred 
that you are guilty or have you been charged with any torture or 
abuse, physical or otherwise, of any particular prisoner. 

What we are anxious to get at here, what we desire to get at here 
is the full and complete truth. 

I do not mean to infer by that that you are trying to protect any- 
body or anything of the kind, but what we want is the full and com- 
plete facts, and if you know of any occasion where any of the inves- 
tigating team or any of the guards, to your knowledge, abused these 
prisoners in any way, we would like to know about it. 

Dr. Karan. I think I stated the truth here, Senator, as well as T 
could. To my knowledge, the prisoners were not abused physically. 
I was never around the investigations to watch out how it was con- 
ducted, I don’t know enough about it to know which is the right and 
wrong way of doing it, and as far as the psychological or psychic, I 
can’t pass any judgment, and I wasn’t there to watch them. 

I used to see them from the medical standpoint. They were not 
abused that way. There was one attempt to punish them with bread 
and water, and that was for one or two meals, and that was cut short. 
That is the only incident while I was there. 

I did not treat them for any injuries, whether accidental or in- 
flicted by anyone, except injuries that they had sustained during the 
war, old wounds that they had to be transported to the hospital, and 
some skin conditions or minor ailments. 

Senator Batpwin. How would a report of an injury or illness come 
to you?’ What system did you have for determining what men needed 
medical attention ? 

Dr. Karan. The system that was followed in that prison was when 

‘the guards would serve breakfast to the internees, they would give 
them the name, the one that required the medical attention would 
give the name, and that would come down to the commander of the 
prison, and when I would come in in the morning about 9/9: 30, they 
es give me the names, and I would go to see each internee in his 
cell. 

Senator Batowin. In his cell? 

Dr. Karan. Yes. 
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a ae Batpwin. Were you available for emergency cases of any ~ 
ind? 

Dr. Karan. Yes, sir, at all times. 

Senator Batpwin. Do you recall an incident when one of the pris- 
oners committed suicide? Was that while you were there? 

Dr. Karan. No, it was not while I was there. 

Senator Batpwin. But supposing one of the prisoners had been 
seriously injured, either by a guard or by one of the investigating 
team or through some accident. What.would have been the way you~ 
would have been notified atid how would you have handled the case? 

- Dr. Karan. I was around during the hours that I was on duty 
between about 9 and 5 or 5:30. I was usually around the prison in 
the office and the names would be given to the guard. 

The guard knew what was going on most of the time, and he kept 
in touch with these internees, and they would give him the name, 
and the name would come down the same way. 

If it was an emergency, it would come down to me, and I would go 
see him, and if it was during the night, they would call me at my 
quarters. 

Senator Batpwin. You did not live at the prison? 

Dr. Karan. No, sir. 

Senator Batpwin. How far from the prison did you live? 

Dr. Karan. Oh, about a mile or a mile and a half. It would take 
about 5 minutes in a jeep or car. 

’ Senator Batpwin. During the time you were there, the month 
you were there, did you spend the daytime hours at the prison? 

Dr. Karan. Most of the time I was at the prison. 

Senator Batpwin. Were you ever called for any emergency case 
that you recall? 

Dr. Karan. I must have been. I don’t recall any single case. An 
emergency didn’t impress me as much unless it was something ex- 
’ ceptional, and there was nothing exceptional that I remember. 

Senator Batpwin. Did you have an office there at the prison ? 

Dr. Karan. I had a desk and office space in the prison. 

Senator Batpwrn. Who did you share an office with ? 

Dr. Karan. Captain Evans was in the office. 

Senator Batpwin. Captain Evans? 

Dr. Karan. Yes, sir. 

- Senator Batpwin. Whereabouts was your office? 

Dr. Karan. It was right near, I think, one of the desks, Captain 
Evans had one, I had one, and some of the girls were typing at the 
other desks. 

Senator Batpwiy. It has been stated here that in the prison 
itself some of the cells were used for offices. Is that your recollection ? 

Dr. Karan. I have never used one for an office. It was used by the 
investigating team probably. 

Senator Batpwrn. Do you remember where the office of the com- 
mander of the prison was? 

Dr. Karan. Yes, sir. 

Senator Batpwin. Where was that with reference to the office 
space you had? 

Dr. Karan. That was in the same room. 

Senator Barpwrn. In the same room ? 

Dr. Karan. Yes, sir. 


MALMEDY MASSACRE INVESTIGATION 853 


Senator Batpwin. And did you know where the rooms were where 
they conducted these investigations ? 

Dr. Karan. Yes, sir. 

Senator BaLtpwin. How far were ey. or where were they from 
where you had your office? 

Dr, Karan. Well, that would be going through—it was one flight 
up and then you would have to go through several doors, and it would 
probably be about a hundred feet from ‘there, from the office. 

Senator Batpwin. Would-you say it was within earshot? I mean 
by that was it within hearing distance? JI mean by that if there were 
any shouts or screams or anything of that kind, from where you were 
in your office could you have heard it? 

Dr. Karan. I might not have heard it from the office, but I would _ 
know about it because somebody would come down and tell me. 
Either, I was around there, J wasn’t sitting at the desk, most of the 
time I was walking around through the prison seeing what was 
going on. 

Senator Batpwin. Did you fie regular rounds of the prison? 

Dr. Karan. Yes, sir. 

Senator BaLpwin. During that time did you talk with any of the 
prisoners ? 

Dr, Karan. Well, I tried to limit my conversation to what was 
their complaint. 

Senator Batpwin. Do you speak Garant 

Dr. Karan. Yes, sir. 

Senator Barpwin. And you were born in the United States? 

Dr. Karan. No, sir. 

Senator Batpwin. Where were you born ? 

Dr. Karan. I was born in Russia. 

Senator Batpwin. And when did you come to the United States? 

Dr. Karan. When I was 12 years old 

Senator Batpwin. So you had most of your schooling and all of 
‘your education here in the United States ? 

r. Karan. Yes, sir. 

Senator Baipwin. But you do speak German? 

Dr, Karan. Yes, sir. 

Senator Barpwin. Were there any records kept of the treatments 
you gave these men there? 

Dr. Karan. The records that were kept, the first aid men or the 
medical aid men—he had a book and put down the names and he 
would jot down diagnoses and treatment. 

. Senator Barpwin. Under your direction ? 

Dr, Karan. Yes, sir. 

Senator Barpwin. Have you any idea where those records may be? 

Dr. Karaw. Those records are not permanent records. The only 
permanent records in the Army are the ones in hospitals, even among 
the enlisted men. If we treated them in the dispensary, it was just 
temporary and they were lost some place. 

Senator Barpwin. In the Medical Corps of the Army, as I under- 
stand you, the only records that are preserved are the ‘hospitalized 
cases, 

Dr. Karan. That is right. 

Senator Batpwin. So “if there were any hospitalized cases at the 
prison in connection with the Malmedy prisoners, would those records 
be available, do you suppose, in the Medical Corps of the Army ? 
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Dr. Karan. They should be. The cases that were hospitalized, 
the records should be there in the hospital. They are permanent rec- 
ords in the hospital. 

Senator Barpwin. You said that you overheard conversations of 
Lieutenant Perl and some of the others in which they inferred that you 
might get somewhere with these prisoners in getting confessions with 
physical violence. Can you tell us more about that? What did they 
say about it? What was their attitude toward it? 

Dr. Karan. These were across-the-table discussions and just talking, 
they mentioned—there was no discussion about the guilt, about the 
crime having been committed. The question was as to how to find 
out the guilty ones. This was agreed, everyone that was there felt 
_ the same way, and Perl used to say the only way, the best way to get 

it would be the Russian way—they get results, send someone in for 
an hour or so and he comes out with a confession, because they use vio- 
lence or they use something, and he thought that might get results. 

Then we also had Mrs. Perl who had dinner with us on several occa- 
sions as a guest, and she claimed that she was in a concentration camp 
and she thought those methods would be appropriate. 

Those were just expressions of opinion, but she expressed that many 
times, saying that the Nazis would get it, they had us, they would get 
confessions. That was the general line of discussion. 

I used to take the other side. They probably got into some extreme 
statements because they argued the other side. : 

Senator Batpwin. How often was that discussed, would you say? 
T mean by that: Was it a frequent subject of conversation 4 

Dr. Karan. When I first was assigned to this, the first week or so, 
I think this discussion went on almost every dinner hour or every 
other dinner hour. In other words, a few times a week that discussion 
would come up. 

Senator Batpwiy. Was there discussion on the other side as well? 
You mentioned the fact that you were opposed to it. 

Dr. Karan. I think I wes the only one that took up this discussion 
because the other men would usually chime in and say there was no 
question about the crime, no question that some of them were guilty 
and should get the punishment, it seems, the others—probably would 
be all right to use any means. 

Senator Batpwin. In the light of that discussion, were any of these 
means, to your knowledge, used? And if there were we would like to 
know about it. 

Dr, Karan, To my knowledge, they were definitely not used. I 
know of no case, and as far as I know, I can state that they weren’t. 

Senator BaLpwin. How do you know they were not? 

Dr. Karan. Actually, although as I said, I was not going around 
watching the investigation, but I had my eyes open, and the medical 
end of it, after all, is connected up with a Jot of the phases of it. 

I was also in the investigating room, and if somebody complained 
about some illness, they might also complain about the way they are 
treated. The patients never did complain to me. They never com- 
plained to me about those things. 

I didn’t see any violence. My men, the medical men, the men in the 
prison, the guards never told me of anything that was done. The 
Germans the civilians that were in the prison—I spoke to them, most 
of them could speak English very well, a few of them—they were 
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around all over the prison and they never complained or said anything 
about means that were used that were cruel or brutal. 

I have reason to believe that if any of these means were used, they 
probably would tell me or I would hear some rumor to that effect. 

Senator Batpwrn. Did you ever hear any at all? 

Dr. Karan. No; I did not. 

Senator Barpwin. You are sure of that? 

Dr. Karan. That is right. 

Senator Batpwin. Do you think, Doctor, that you were in a posi- 
tion to know of your own direct knowledge whether or not any physical 
abuse. or violence was used on these prisoners ? 

Dr. Karan. The possible way that I could know is the fact that I 
did not treat any of the cases. Also the way the system was, if there 
were any cases like that to be treated, I would have to be informed 
about it. So I have reason to believe that there were no cases of 
violence. 

Senator BaLtpwin. At least, no cases that required medical treat- 
ment of any kind. : 

Dr. Karan. That is right. 

Senator Batpwin. You mean if a prisoner was pushed against a 
wall or if any of those other things that did not require medical atten- 
tion occurred, would you know anything about those? 

Dr. Karan. If it was very minor and the internee would not com- 
plain about it, I wouldn’t know about it. 

Senator Batpwin. During the course of your trips around the 
prison. you say you talked with these prisoners ? 

Dr. Karan. The prisoners, the Malmedy internees, I only talked to 
them when I was called to treat them; and I tried to limit it to their 
complaints and anything related to it. 

Senator Batpwin. Was there an opportunity offered for them in 
their talks with you to make any complaints if they had any 
complaints ? : 

Dr. Karan. They knew I was a doctor and they knew that to a doc- 
tor they have to complain, whether it is anything that has to do with 
their health, whether it is an injury, or whether they had pain or if 
they didn’t get proper food. 

Senator Batpwin. There had been a charge made in one of the affi- 
davits that many of these men were kicked and injured in their 
genitals. Was there any complaint made about that? 

Dr. Karan. There was no one who complained to me or was treated 
for any of these conditions during the time I was there, 

Senator Banpwin. You are quite sure of that? 

Dr. Karan. I am absolutely certain of it. I would remember that. 

Senator Batpwin. I think that is all the questions I have. 

Mr. Cuamepers. I have one or two questions. 

In this matter of kicking in the genitals, and what not, Doctor, that 
would have been, if it had been done, that would have been of such a 
serious nature that they would have required medical treatment or 
hospitalization; is not that correct ? 

Dr. Karan. I think they would, unless it was very mild and very 
transient. , 

Mr. Cuameers. If they had-been injured to the point where they 
were ruined for life, would that have required, in your opinion, hos- 
pitalization or medical care? x ; 
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Dr. Karan. Yes; it would. 

Mr. Cuampers. Coming back to these conversations, which appar- 
ently took place across the dinner table, and what not, were those- 
somewhat general in character? Did it appear to be that the whole 
staff would sit down and discuss this thing from the standpoint of 
arguing whether they should or should not, perhaps, slap the boys. 
‘around for the purpose of getting some fast answers? 

Dr. Karan. It was general, but it was more general than that, and. 
-it was general enough not to insinuate that this was the method that 
was going to be used. 

It was a question of whether this should be used and/or whether 
this might bring results. It was not a thing that was considered, that 
this particular team was going to be using it. 

Mr. Campers. You formed the opinion that they discussing it 
rather abstractly and not trying in their own minds to justify their 
doing it or talking themselves into doing it? 

Dr. Karan. That is the impression I had, just an up-and-back 
talk, and I expressed the opinion that I didn’t think it was proper, 
and they said, “Well, under the conditions it might be proper,” but 
that is about all. 

- Mr. Cxtampers. Speaking specifically of Perl, do you feel that his. 
expression of those opinions would indicate that possibly he would 
-adopt.such tactics if he felt it necessary to get a confession ? 

Dr. Karan. [had the impression that if he was in charge, he might, 
but I didn’t think he was, and I didn’t think he would. That is the 
impression I had. 

Mr. Cuampers. You are rather confident that he did not? 

Dr. Karan. He didn’t while I was there. 

Mr. Cuampers. I have no further questions. 

Senator Batpwin. Did you ever hear any of the investigating team, 
any of the men connected with the investigating team, boast of the 
way they secured confessions from any of those prisoners ? 

Dr. Karan. Yes, sir; I did. 

Senator Batpwin. What did you hear about that? 

Dr. Karan. Oh, the tricks that they would say something of catch 
them unawares, mostly tricks that lawyers use. They would boast 
about that. They didn’t boast about any 

Senator Batpwin. What kind of tricks do you mean? 

Dr. Karan. Some promises that they would make them or some- 
thing they would tell them. I don’t remember the details. 

Senator Batpwin. What. promises would they make them? 

Dr. Karan. They promised them, they told them they weren't after 
them but after their superior, who was responsible, so they would give 
them the evidence that would get to the one who was guilty, and then 
they would get off easier. This is the general promise, the general 
way the promises were made. 

Senator BaLtpwin. Did you ever hear any of them say they were 
going to promise immunity to any of these fellows if they would give 
a story ? 

Dr. Karan. No, I don’t think I heard them say that. 

Senator Batowin. Did you ever hear any discussion about with- 
holding ration cards or anything of that kind? 

Dr. Karan. I don’t remember, and I don’t think I heard it. I don’t 
remember anything gbout that. o : 
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Senator Batpwin. Did any of these men ever boast about having 
told these prisoners that they were going to be tried and they had better 
tell the truth and if they did not, they would be taken out and executed 
right away ¢ ; 

Dr. Karan. I got the impression that this was the kind of talk they 
would use to them, that sort of a promise I think they would make. 

Senator Batpwin. What is that? 

Dr. Karan. I think they did make those promises. At least, that 
is the impression I got. 

Senator Baupwry. Would make what promises? 

Dr. Karan. That if they tell the truth, they would get away with it, 
and if not, they might be executed just like this, because they thought 
this was perfectly proper to do, and that is from the discussion, the 
conversation, I gathered. 

Senator Batpwrn. Do you remember any particular members of 
the team who said anything of that kind? 

Dr. Karan. Well, the most vociferous of the team was Perl, and 
he did most of the talking, and most of his opinions were that it was 
perfectly proper to do those things. . , ; 

Senator Barpwin. It was perfectly proper to make promises that 
they would get off if they told the truth and that they were trying 
to get their superior officers; is that what you mean? 

Dr. Karan. That is right. 

Senator Barpwin. Were there any other promises of any kind that. 
you heard them discuss there? 

Dr. Karan. There was this routine sort of a thing that if anybody 
made out an affidavit or made a statement, he would be put in a large 
room with the others, about 20 or 30, and the other way he was kept. 
in solitary. That was routine investigation. 

Senator Batpwry. In other words, if the man made the statement, 
he would be put in a big room, and the other fellow that had not, would. 
be put in solitary ? 

Dr. Karan. Yes, sir. 

Senator Baupwin. Do you know why that was done? 

Dr. Karan. The reason was they shouldn’t communicate with one 
another and concoct up a story. They were anxious that the internees 
should not communicate with each other. 

Senator Batpwiy. These men that were kept in solitary, did they 
get any different food from the other men, to your knowledge? 

Dr. Karan.. To my knowledge, they got the same food. 

Senator BAtpwin. There have been some complaints here about the 
lack of blankets and clothing. Do you know anything about that? 

Dr, Karan. No. The prison was well heated at the time I was there, 
and that was in the middle of the winter, and I can’t see where the 
shortage of blankets would come in. The building was a very sub- 
stantial building, a brick building, and they had a central heating 
system. 

Senator Batpwire. What was the condition of the bedding that these 
men had ? 

Dr, Karan. I don’t remember exactly, but for a prison I think it 
was adequate. 

Senator Barpwin. Were any complaints ever made.to you about 
fs of clothing or heat or bedding or blankets or anything of that 

ind ? 
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Dr. Karan. No, sir. I would have observed those things because 
in the inspection, this was my duty, my job, to observe things, whether 
they had sufficient blankets or they had enough clothes or whether the 
bedding was proper, and I think it was. 

Senator Batpwry. What were the facilities for giving these men 
water when they needed it or wanted it? 

Dr. Karan. The water, I think, had to be supplied by the guards. 
There were guards all along the prison, and if a prisoner wanted . 
something, he asked the guard for it. 

Senator Batpwin. What were the conditions of these cells § as to 
cleanliness ? 

Dr. Karan. I think the sanitary condition was very good. 

Senator Batpwin. What was the condition of the prisoners as to 
their cleanliness, their personal cleanliness? 

Dr. Karan. I think that was good, too. The cleanliness was good. 
It was one of the finest prisons, I understand, in Germany that they 
were housed in; it was a model prison, and the conditions, I think, 
were very satisfactory there. 

Senator Batpwin. Any further questions? 

Mr, Cuampers. No, sir; I have no further questions. 

- Senator Barpwin. Let me ask you this question: Do you know 
this dentist, Dr. Knorr—K-n-o-r-r ? y 

Dr. Karan. No, sir. 

Senator Batpwin. Did you ever see him there? 

Dr. Karan. No, sir. 

‘Senator Batpwin. Who handled the dental care of these prisoners? 

Dr. Karan. I think the dental care there was so set up whereby a 
prisoner was sent to the dentist’s office at the time he needed it under 
guard and there were very few occasions they were sent. During my 
being there I don’t think there were more than two or three prisoners 
sent out. 

Senator Batpwin. For dental matters? 

Dr. Karan. That is right. I am sure if there was any fractured 
jaw or any injury to the jaw or any disease of the jaw, I would have 
been consulted first because it was a medical problem more than a 
dental problem. 

Senator Batpwirn. Did some of these men have old battle wounds? 

Dr. Karan. Yes, sir. Some of them had osteomyelitis from shrapnel 
wounds, and I believe one or two [ had to send to the general hospital 
for treatment. 

Senator Barpwin. Did you have an adequate supply of drugs and 
medical supplies there? 

Dr, Karan. Yes, sir. 

Senator Batpwin. Did you have adequate medical equipment in the 
way of instruments and that sort of thing? 

Dr. Karan. Yes, sir; we had the same equipment that I used for our 
enlisted men. 

Senator Batpwin. Did you have charge of the medical care of the 
enlisted men that were connected with the post ? 

Dr. Karan. Yes, sir; the detachment that was in charge of the 
prison. 

Senator Batpwin. Is there anything further? 
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Mr. Cuamprrs. Dr. Karan, have you ever been asked to testify or 
to give a medical report on this Schwabisch matter, before? 

Dr. Karan. No, sir. 

Mr. Cuampers. Have you submitted any affidavits or made any 
representations to any investigating board or any body ? 

Dr. Karan. No, sir; I never wrote any letters to newspapers, never 
spoke to any radio commentators, never complained to the Army. 
This is the first time I have reported on this, except tomy wife. This 
is the only time I have spoken about.it. 

Mr. Cuampers. That is perfectly understandable. I would like to 
ask again for the record. At no time has any board of investigation 
or board of inquiry consulted you about the condition of these people 
at Schwabisch Hall? ' 

Dr. Karan. None. I was never consulted. 

Mr. Cuamepgrs. Thank you, sir. 

Senator Batpwin. Were you the only medical officer there at that 
time? ; 

Dr. Karan. Yes, sir. 

Senator Batypwin. For that month you were in charge of the medi- 
cal care of these prisoners and the military personnel as well? 

Dr, Karan. That is right, sir. — 

Senator Barpwin. Did you have any Army medical assistants with 
you? 

Dr, Karan. Yes, the medical detachment, the enlisted men who were 
taking care of the dispensary, and they took care of dispensing the 
drugs, they went with me when I went to see the patients. I always 
had an enlisted man with me. 

Senator Batpwin. Do you know the names of any of those men? 

Dr. Karan. No, sir; but they changed personnel, and if I would see 
them, I would recognize them. 

Mr. Cuampers. Was Sergeant Unterseher, or some such name—— 

Dr. Karan. Probably. If I would see him, I would recognize him. 
It was over 3 years ago, and I am very bad on names. 

Senator Barpwin. Are the names of the members of the medical 
detachment available tous? 

Mr. Cuameprrs. Yes, sir; the names are available to us, and one of 
the medical sergeants already testified. 

Senator Batpwin. Have you any further questions? 

Mr. Cuameprrs. No, sir, I have not. 

Senator Batpwin. Thank you, Doctor, very much. 

Mr. Cuampers. I would like to put one letter in the record. 

Senator Banpwin. All right. 

Mr. Cuameprrs. Several days ago Senator McCarthy placed in the 
record a letter from the Bishop of Fargo, the Apostolic Visitator in 
Germany, concerning some alleged abuse of prisoners at Landsberg 
prison. : 

I have a letter dated May 19, 1949, from’ the Department of the 
Army, commenting on this letter, which I would like to place in the 
record at this time. ; 

Senator Barpwin. Very well. The letter of May 6 from the Bishop 
of Fargo, the accompanying clipping, and the letter of May 19 from 
the Department of the Army will be made a part of the record. 
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The documents referred to, are as follows: 
? 
[From New York Herald Tribune, May 3, 1949} 
GERMAN CLERGY ACCUSE UNITED STATES OF BRUTALITY IN LANDSBERG JAIL 


LaNpssBerG, May 2.—American Army personnel in charge of Landsberg prison, 
where war-crimes prisoners are held, have been accused by high German Protes- 
tant and Catholic churchmen of using brutality, interfering in religious matters 
at the prison and intimidating chaplains who protested it, it was learned here. 

Bishop Hans Meiser, Catholic Bishop of Munich, said that at least some of the 
abuses were called to the attention of General Lucius D. Clay, American Military 
Governor, in a letter from the bishop, December 6. He said promises to investi- 
gate had brought no results and that he had been unable to get a reply to later 
letters. 

He said specific charges made by Protestant and Catholic Church heads say: 

1. That a prisonex was beaten in at least one known instance. 

2. That the prisoner named Muhlbauer was chained upright to his cell door 
until he fell unconscious, was revived with cold water and then forced to sign a 
statement that he had not been abused. This allegedly occurred after Captain 
Gerald Wilson, Army commandant of the prison, learned he had reported the 
previous incident to his German chaplain. 

8. That Captain Wilson ordered Evangelical Chaplain Ekardt out of the prison 
with abusive language and under threat of physical violence when Mr. Ekardt 
complained of prison conditions, and that no regular Protestant chaplain now 
is available at the prison. 

4, That Captain Wilson subsequently ordered a raid, allegedly without a search 
warrant, on Chaplain Ekardt’s apartment, in which all his private papers, in- 
cluding confessionals of prison inmates, were seized, and that the papers have 
never been returned. 

5. That Captain Wilson ripped down a religious wreath and candles placed 
in the prison mess hall prior to Christmas, stamped on it, kicked it across the 
mess hall and used abusive language against the chaplains while the prisoners 
looked on. 

6. That Captain Wilson tore down crosses, erected on the graves of executed 
prisoners by relatives and chaplains and had not replaced them, although it was 
understood he had been ordered to do so by his Army superiors. 

Brig. Gen. Clinton A. Pierce, Augsburg post commander, under whose imme- 
diate authority Landsberg falls, said that an inquiry had been made into some of 
the complaints, but that nothing had been found to support the charges, 


Most Rev. A: J. MuencuH, 
VATICAN Mission, APO TdT. 
c/o POSTMASTER, New York, N. Y., 
May 6, 1949. 
The Honorable JoserpH R. McCartTuy, 
United. States Senate, 
Washington, D. C., United States of America. 


Dear SENATOR McCartuy : In view of the investigations that the Senate Armed 
Services Subcommittee is making the enclosure may be of interest. 

I had complaints from Bishop John Heuhaeusler, auxiliary to Cardinal Faul- 
haber, with respect to some of these charges. There seems to be more foundation 
for them than the investigation made by the post commander cares to reveal. 

Needless to say that such incidents hurt our interests in Germany very much. 
Our over-all policy has been excellent, top-level administration has been good, but 
malfeasance on lower levels of administration has produced incalculable, and 
maybe irreparable, harm. 

In writing you I assure you that I am motivated only by the thought of keep- 
ing unsmirched our good American name in dealing with other people. 

With sentiments of regard, I am, 

Yours very truly, 
A. J. Murencn, 
Bishop of Fargo, Apostolic Veeetaror: in Germany. 


toy 
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DEPARTMENT OF THE ARMY, 
Washington, D. C., May 19, 1949. 
Col. J. M. CHAMBERS, 
Senate Armed Services Committee, Washington, D. C. 

Dear CoLonEL CHAMBERS: With reference to the letter of May 6, 1949, from 
Most Rev. A. J. Muench addressed to Senator McCarthy, the following informa- 
tion has been received from headquarters, EUCOM: 

“Pxtensive investigation was made between March 29 and April 2, 1949, by 
Inspector General of the incident connected with the dispatches printed in the 
Paris Herald Tribune, after previous investigation in January 1949. Prisoner 
Muehlbauer, 33 years old German national, had been a common criminal con- 
fined in German penitentiaries in 1939. He was placed in Dachau, where he was 
used as an agent provocator during 1944 and 1945. He was found guilty of 
repeatedly beating his fellow inmates with rubber hoses and clubs. For this 
he was sentenced by a war crimes court to 6 years imprisonment commencing 
July 30, 1946. ; 

“On December 10, 1948, SFC Arthur A. Reilly searched Muehlbauer who was 
reputedly carrying contraband and feigning toothache and eye trouble. Upon. 
removal of a patch from the eye a swelling of his face was more evident. His 
mouth was opened and a roll of contraband money was discovered in his mouth 
as the cause of the enlargement. Sergeant Reilly endeavored to remove the: 
money and Muehlbauer severely bit Reilly's finger, whereupon Reilly slapped. 
Muehlbauer as a reflex and in self-defense. He was later handcuffed to a cell 
door by Corp. Marion D. Howard for approximately 1 hour. Muehlbauer has- 
the reputation at Landsberg for being a provocator among his fellow prisoners,. 
also undisciplined and difficult. 

“Details in regard to the removal of grave markers and mess-hall decorations: 
are contained in letter 2 of April 20, 1949, to the Judge Advocate General. Briefly 
the decorations containing candles were: removed as a fire hazard from the 
wooden building where they had been placed by prisoners contrary to prison 
regulations. Cross grave markers have been replaced over the graves of the 
war criminals wlio have been hanged. It is to be noted that these December 
incidents were enlarged upon and not published until May after investigation 
and corrective action such as replacement of crosses and further instruction 
on prison disciplinary practices were initiated. The similarity of these mis- 
representations from various sources indicate these to be part of an organized 
operatioon to use both Catholic and Protestant Churches facilities for discrediting 
the war crimes program. 

“Investigation of allegations concerning treatment of Pastor August Hekhardt 
disclosed that the prison director was informed that Eckhardt was engaging in 
encouraging the breach of prison good order and in discrediting the war crimes 
program in general. ,These were contrary to the scope of his religious duties. 
Upon presentation of information to military governor of Landsberg, this official 
issued a warrant authorizing search of Eckhardt’s quarters. Search was con- 
ducted on March 31, 1949, by German police in presence of prison director and 
in presence of German civil-service employee acting as disinterested witness— 
15 documents were seized and Eckhardt was given a written receipt for same. 
Analysis of documents waS made by CIC. Documents contain deparaging 
remarks and statements detrimental to occupation and reveal efforts toward 
establishment of a moyement based on inflammation of public opinion against 
war-crimes trials in general and the creation of a state of dissatisfaction among 
War criminals themselves based upon alleged unjustness of their sentences. 

“On April 28, 1949, the Evangelical district dean, Oscar Daumiller, was in- 
formed by the commanding general, Augsburg Military Post, personally of the 
reasons which prompted the dismissal of Pastor Eckhardt. Dean Daumiller also 
advised that request of Army for replacement for Eckhardt should be honored as 
soon as possible. In meantime Protestant religious services for prison have been 
‘provided by the local Evangelical minister of Landsberg.” 

The letter of April 20, 1949, referred to above, reads as follows in regard to the 
removal of grave markers and mess hall decorations: 

“Bishop Neuhausler complains in his letter that on December 2, 1948, the 
director of Landsberg prison tore down with ‘great indignation and unfair 
Words’ a Christmas wreath with candles from the ceiling of the prison mess. 
Investigation by an inspector general reveals that the wreath was taken down 
as-it was a fire hazard and that it had been put in place by the prisoners con: 
trary to prison regulations. 2 . : 
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“Bishop Neuhausler also makes the complaint that recently the crosses and 
name plates have been removed from the graves of executed men who are buried 
in the Spoetting Cemetery and that the crosses were replaced by small slabs 
bearing only the former number of the prisoners. The complaint is mainly 
addressed to the removal of the crosses. The inspector found that this com- 
plaint is true. A current directive prescribes that if the remains of prisoners 
who were convicted of war crimes are not claimed by relatives, they will be 
buried inconspicuously in a prison cemetery in graves unmarked except for an 
indentification number. The purposé is to prevent the graves of the war crimi- 
nals from becoming shrines for the population. Amending instructions have been ° 
issued to permit the use of crosses.’’- 

The letter to Senator McCarthy is returned herewith. 

Very truly yours, 
; C. C. Fenn, 
Colonel, GSC, Special Assistant to the Acting Secretary. 

Senator Banpwin, Senator McCarthy said the other day he had a 
great many letters in his office from different people concerning this 
case. I think we ought to ask Senator McCarthy if he would be willing 
to turn those letters over to us to see if out of those letters we can 
develop any witnesses or find any helpful information bearing on the 
whole issue involved here. 

We will recess now until 2 o’clock. 

(Whereupon, at 12: 12 p. m., the committee recessed, to reconvene at 


2 p. m., on the same day.) 
AFTERNOON SESSION 
‘ 


Present: Senator Baldwin (presiding). 

Also present: J. M. Chambers, of the committee staff; Colonel Ellis, 
and Dr. Karan. 

Senator Barpwin. Will you go ahead with this witness, sir? 

Will you hold up your right hand? 

Do you solemnly swear that the testimony you are about to give in 
the matter in question shall be the truth, the whole truth, and nothing 
but the truth, so help you God? 

Mr. Ricxrr. I do. 


TESTIMONY OF JOHN RICKER, M. D., PHOENIX, ARIZ. 


Mr. Cuamerrs, Will you give us your name and present address? 
Dr. Ricxrr. John Ricker, 926 East McDowell Road, Phoenix, Ariz. 
Mr. Chambers. I believe you are a doctor? 

Dr. Ricker. That is right. 

Mr. Cuamepers. I wonder if you would give us some of your medical 
background, schools, and medical experience? 

Dr. Ricker. I graduated from McGill Medical school in 1940 and 
went to Phoenix, Ariz., where I took an internship, surgical residency. 
After a short time of practice, I went into the Army in January of 1944. 

Mr. Cuampbers. Dr. Ricker, were you attached to the Schwabisch 
Hall detachments? 

Dr. Rickgrr. Yes. 3 

Mr. Cuamerrs. Will you give us the dates that you were there? 

Dr. Ricker. I think it was from January 19 to March 9, 1946, 

Mr. Cuampers. And during that time you were in charge of the 
medical detachment that.was responsible for the medical care and 
dental care of the so-called Malmedy prisoners ? 

Dr. Ricker, Well, yes; that is right. 
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Mr. Cuameprrs. Did those duties require you to keep these people 
under close medical and sanitary supervision ? 

Dr. Ricker. Yes, sir. 

Mr. Cuampers. I believe that you sat through the hearings this 
morning, Doctor. I wonder, if you would, based pretty generally on 
the type of questions we asked, care to make a general statement about 
the situation ? 

Dr. Ricker. Well, yes. When I got there I believe it was Captain 
Karan, at the time, who had pretty well organized the set-up. There 
were two sergeants of the Medical Corps. Do you want their names? 

Mr. Cuampers. Do you know their names? 

Dr. Ricker. I know their names, yes; Calvin Untersehr and Stanley 
Sykes; and they were there—before I came, I think they had been 
there a matter of several weeks, and they had it very well organized. 
They had a small office in one of the prison blocks where most of the 
important prisoners were kept, and that was set up for minor first aid, 
with some aspirin, dressings, and anything like that, that we would 
need to take care cf the minor ailments of the prisoners. 

During the night and during the day the guards would bring names 
down to the commander of the detachment of men who needed care 
or had complaints, who would turn these over to the two sergeants, 
and they in turn would tell me about them; and usually in the morn- 
ing when we first went on duty we would make rounds of the various 
cejls, and along with the two sergeants, one of whom spoke excellent 
German, we talked to the prisoners and did what we could for them. 

Most of the treatment was right in their cells, and if I felt they 
needed some type of medication I would tell one of the sergeants what 
to do, to give it to them. 

Mr. CuampBers. Well, insofar as the treatment that you gave the 
prisoners is concerned, did you treat them for any Injuries or any 
damage to their bodies which might have resulted from blows or the 
use of force, mistreatment, or anything of the kind? 

Dr. Ricxrr. No. 

Mr. Cuampers. Did you see any evidence of prisoners being man- 
handled or mistreated 

Dr. Ricker. No. 

Mr. Cuamerrs. Did any of them ever tell you through the sergeant 
or directly. 

Dr. Ricker. No; none of them ever complained of that. 

Mr. Cuamorrs. Well, now, Doctor, do you feel that you were in a 
position at the time you were in command to know if, in fact, all men 
who required medical attention were actually being treated by you 
and that you were being notified that they needed treatment? 
. Dr. Ricxer. Yes. 

Mr. Cuamprrs. Well, did you inspect other than those who asked 

for medical treatment ? 

' In other words, I believe you stated that you would get requests 
that would build up during the night and in the morning when you 
came on, through the sergeants, you would know who needed medical 
care, and then you would go and visit them: but were there others 
who you did not visit so that it might have been possible for someone 
requiring attention not to have been called to your attention ? 

Dr. Ricker. It would have been possible. I did not open the doors 
of every cell and look in to see, but as we walked by I usually looked 
in through the little glass window that was there. 


864 MALMEDY MASSACRE INVESTIGATION 


Mr. Cuampers. Do you believe that if a man did require medical 
attention, that it would have been called to your attention ? 

Dr. Ricker. Oh, yes. 

Mr. Cuampers. Did you ever have any reason to believe that per- 
haps some of the boys were being mistreated or beaten up in suck a way 
that they needed medical help and were not getting it? : 

Dr. Ricxer. No, I know they were not. 

Mr. CHAMBERs. "All the medical treatment‘ and dental treatment 
that was given to these Malmedy prisoners was either handled by your 
organization or through your organization; is that correct ? 

Dr. Ricker. Yes. 

Mr. Crampers. So, in fact, it is a fair statement to say that no 
one else was treating them and ther erie you were giving them all the 
medical treatment that was necessar yt 

Dr. Ricker. That is right. 

Mr. Cuamprrs. And you are convinced that everybody who should 
have had medical care was getting it? 

Dr. Ricxrr. Yes. 

Mr. Cuamprrs. You heard us this morning discussing a Dr. Knorr 
who was, I believe, a German dentist: who visited Schwabisch Hall 
periodically for the purpose of taking care of the dental needs not 
only of the Malmedy prisoners but the internees of Schwabisch Hall. 
Is that correct ? 

Dr. Ricker. That is right. 

Mr. Cuampers. What can you tell us about the way Dr. Knorr 
handled the prisoners?) How many did he handle and what types of 
cases did he handle, and so on? 

Dr. Ricxnr. Well, there were very, very few that he saw. He came, 
I believe, twice a week; and they were mostly extractions and very 
minor dental or oral hygiene that were carried out. I do not know 
if he made any fillings or not. I doubt it; probably just puned them 
out. . 

When any of the Malmedy prisoners were over there, one or both of 
the sergeants was with them, so there was no chance ‘for the dentist 
to converse with them. 

Mr. Cuamprrs. Was it a part of the regulations that he should not 
be permitted to converse with them ? 

Dr. Ricxer. That is right. 

Mr. Cramuers. Other than to find out what was wrong » with them, 
I presume ? 

Dr. Ricker. He could ask questions pertaining to their ailments, 
yes, but not any other conversation. 

Mr. Cuamnirs. Did any of the sergeants ever report to you or any 
of the guards ever report to you that any of the prisoners did try to 
talk to him or complained that they weve being mistreated or any- 
thing of the kind? 

Dr. Ricxerr. No, I never got that report. ° 

Mr. Cyampers. Did you hear this affidavit read this morning that 
Dr. Knorr submitted ? 

Dr. Ricker. Yes, sir. 

Mr. Cuamnrrs. Did you notice that he made a reference in there 
to one boy who had a bloody head and another who had had a ruptured 
jaw that he had treated ; things of that type? 
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Do you know anything of the circumstances surrounding those cases ? 

Dr. Ricker. No, I do not know anything like that at all. 

Mr. Cusmbers. Well, now, Doctor, as a medical man how did you 
feel these prisoners were being treated ? 

Dr. Ricxer. I thought they were being treated quite well. 

Mr. Cuameers. Did you think they were getting enough food? 

Dr. Ricxer. They certainly were getting enough food and adequate 
food. It was the same food that the political internees were getting 
from the same kitchen. 

Mr. Campers. Well, now, as I understand, from time to time, 
people were placed in what they call solitary confinement, that they 
did have a few cells that were different from the individual cells in 
which they normally were placed. During that time, did they get the 
same food ? 

Dr. Ricker. Yes. 

Mr. Cusmpers. There was no change in rations when they went 
into solitary confinement? 

Dr. Ricxrr. No. 

Mr. Cuameers. How about this business of blankets ? 

It has been charged by many of the prisoners that they did not 
have enough blankeés, it was very cold, and so on, all the time. 

Dr. Ricker. Well, as far as I know they had enough blankets. 

Mr. Cuamprrs. Did anybody ever complain to you or request addi- 
tional blankets or anything’ of the kind? : 

Dr. Ricker. Well, if they did, we saw to it that they got extra 
blankets if they were available, but I do not remember any specific 
instances where they complained of that. 

Mr. Cuamprrs. There have been a large number of these affidavits 
filed by the individual prisoners that allege they did not get enough 
drinking water; that the only way they could get enough drinking 
water was to take it from the toilets in the cells. What would be 
your comment on that? 

Dr. Ricker. I thought they got enough drinking water. I do not 

remember just how it was dispensed. I am sure in some of the cells 
there was running water other than the toilets. I do not remember for 
sure, but Iam pretty sure there was. 
- Mr. Cuampers. Well, also being responsible for the sanitation and 
the medical care of these prisoners, do you feel that possibly the water 
regulations were so stringent that they were not getting enough water 
to drink? 1 . 

Dr. Ricxer. I do not think so. May I make a comment here about 
the food? é 

Mr. Crramprrs. Surely. 

Dr. Ricker. Everybody was very cooperative about the food they 
got. In fact, I remember one prisoner in particular who complained 
repeatedly about stomach ailments, and we requested a special diet for 

‘him, and he got it; so that if any of them had complaints about their 
food or indigestion or anything else, they would have certainly gotten 
it down to myself or one of the enlisted men. 

Mr. Cuampers. Now, Doctor, is it fair to say that throughout a 
period of a week or something like that, that you would probably have 
observed all the prisoners? 

Dr. Ricker. Oh, I would think so, yes, at least from outside the cell. 

Mr. Crampers. From their appearance, did you ever see men with 
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black eyes or beaten heads, or anything of that kind, which would lead 
you to believe that they had either been shoved around or fell down 
the stairs, or something of the kind? 

Dr. Ricker. No; I did not see any evidence of that. 

Mr. Cuamprrs. Well, in your travels around the prison, did you 
have occasion to enter the interrogation cells? 

Dr. Ricker. Yes. 

Mr. Cuamprrs. While interrogations were going on? 

Dr. Ricker. Occasionally. 

Mr. Cuameprrs. Did you have occasion to see the guards moving the 
prisoners from spot to spot? 

Dr. Ricker. Oh, yes. 

Mr. Cuameers. Did you ever see any evidence of shoving or push- 
ing or beating or anything of the kind? 

Dr. Ricker. No; other than just a guiding—for instance, since they 
had their hoods on, they could not see. They might shove them gently 
to clear a doorway or something like that, but there certainly was not 
any rough stuff. ; 

Mr. Cuamprrs. Did some of' them have to go up or down stairs, 
moving from their cells to interrogation centers? 

Dr. Ricxrr. Yes, they did. 

Mr. Cuameers. Did you ever see or hear any man falling down the 
stairs? 

Dr. Ricker. No, never did. 

Mr. Crampers. Were you there when they changed the American 
guards and replaced them with Polish guards? 
~ Dr. Rroxer. I believe so. I think it was just about the time I left. 

Mr. Cuameprrs. Was there any difference in the way the Polish 
guards handled the prisoners than the Americans ? 

Dr. Ricker. IT do not remember seéing the Polish guards handle 
them enough to tell you that. 

Mr. Cuampers. Now, Doctor, you sent, I believe, your cases re- 
quiring hospitalization or more serious medical attention to Stutt- 

art? 
= Dr. Ricxer. That is right. 

Mr. Cuampers. Could you tell us some of the cases that you sent 
there? 4 

Dr. Ricxrr. Well, one case in particular I remember had‘ an old 
wound of his chest with a lung abcess, and he was quite sick. We 
sent him down there. Well, I am sure he was there when I left. 
He had been down there for several weeks. And pneumonias. I 
think we had one case, at least it was a respiratory infection of some 
sort, that was serious enough to need treatment in a hospital. The 
others, lam notsure. I think there might have been some old wounds. 
that flared up and started to drain and needed more attention. 

Mr. CuAmepers. How many prisoners did you send down to the hos- 
pital, abbey do you recall? 

Dr. Rickrer. Oh, I would say probably four or five. We made, I 
think, three trips while J was there to take prisoners down. ~ 

Mr. Caampers. And none of those were for fresh or new injuries? 

Dr. Ricker. Oh, no, none of them. 

Mr. Cusmperrs. Well, now, Doctor, you have heard a good deal of 
comment around here about kicking in the groins and beating the 
testicles and things of that kind. In your opinion, would such cases. 
require either hospital attention or medical care? 
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Dr. Ricker. If the blows had been hard enough; yes. 

Mr. Cuampers. Was there ever any complaint made to you or 
did you have any reason to believe that possibly some people had suf- 
fered that way ? 

Dr. Ricxsr. No. 

Mr. Cuampers. Did you associate with, live with, and eat with the 
members of the interrogation staff? 

Dr. Ricker. That is right. 

Mr. Cuampers. Did you ever hear them discuss this matter of how 
they handled prisoners ? 

Dr. Ricker. Yes. 

Mr. Cuamerrs. A'lnd how they got confessions from them, and 
things of that kind? 

Dr. Ricker. Yes. 

Mr. Cuamspers. Did you ever hear them tell of or talk about extort- 
ing or getting the confession through mistreatment, manhandling, or 
torturing a prisoner ? 

Dr. Ricker. No; I never heard them say that. 

Mr. Cuampers. Not to the slightest degree? 

Dr. Ricker. Not in the slightest degree. 

Mr. Cuampers. Well, now, what did you hear them say ? 

Dr. Ricxer. Well, they mentioned the use of various psychological 
tricks. That is the word they are using here, such as—let me see 
if I can remember some of the instances. 

Oh, telling them they already had facts, they knew facts about it 

_and they knew what this man had done, and trying to worm a, con- 
fession out of him that way. 

Mr. Cuampers. Did you ever hear them talking about perhaps plac- 
ing a rope around the man’s neck and making him believe he was going 
to be hanged ? . 

Dr. Ricker. No. 

Mr. Cnampbers. Did you ever hear them talking about telling a man 
that they had a concealed microphone in his room when in fact they 
did not have a microphone in his cell ? 

Dr. Ricker. No, I do not remember ever hearing them talking about 
microphones there. 

' Mr. Crameers. Now, did you ever hear them talking about pos- 
sibly making promises to them such as “If you will give us the dope, 
and so on, why, we will let you off easy,” and things of that kind? 

Dr. Ricxrr. I did not hear them make that sort of promises. The 
only thing I do remember was that some of the minor, the ones that 
they thought would be better witnesses and gave good stories, they 
gave them slightly better living conditions than the others, reading 
and writing material, and possibly a larger cell, something like that, 
but I do not know that they promised them that. 

_ _ I donot remember hearing them promise them that, but I know that 
that was a fact. That happened. 

Mr. Cuampsrs. Do you know whether or not those same people who 
gave good stories were going to be used as witnesses and not charged 
and made defendants in the case? 

Dr. Ricker. No. I think they planned to use them as witnesses. I 
think most of those people were involved in a very minor degree in 
the situation. 
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Mr. Cuampers. Well, now, in your association with members of 
the.staff there, did you hear them conjecture as to whether or not they 
could get their confessions a little quicker or a little easier if they 
applied some of the methods that the Russians used or the Germans 
used on Americans under similar circumstances ? 

Dr. Ricker. No. The only thing I ever heard mentioned was they 
said if the Germans or Russians were doing it, they would not treat 
them as nicely as we do. 

Mr. Cxampers. Now, did you ever hear Perl, Ellis, or Shumacker, 
or any of the group arguing as to whether or not that was the best 
way to do it? 

Dr. Ricker. No, I never heard them argue about it. I never heard 
them even intimate that they thought it was a good idea. They merely 
stated, as a fact, that that is what other people would do? 

_ My. Cuamprrs. Where were you stationed before you went to 
Schwabisch Hall? 

Dr. Ricxer. I was in Karlsruhe and Bad Wildungen. 

Mr. Cuamerrs. Had any word gotten around as to what was going 
on at Schwabisch Hall where you were stationed at that time? 

Dr. Ricker. No; I had no idea, anything about it, until I went over 
there. 

Mr. Cuamepers. Then, when you got down there, did you hear any 
general reputation or common belief that some of the investigators 
might have felt that the best way to handle this matter would have 
been to be a little rougher on the prisoners ? 

Dr. Ricker. No; I did not hear anything like that at all. 

Mr. Cuameers. Did you know Perl pretty well? 

a Ricker. Oh, fairly well. Not as well as I knew some of the 
others. 
' Mr. Cuampers. Do you believe that Perl felt that it would have 
been proper to apply rough treatment to the prisoners to get a con- 
fession ? ; 

Dr. Ricker. No; I do not really thing he did feel that way about it. 

Mr. Cuampers. Did he ever talk to you along that line? 

Dr. Ricker. No. He mentioned, as I told you before, that others 
would use rough methods. 

Mr. Cuampers. Did you ever see Perl interrogating a prisoner? 

Dr. Rrcxrr. Yes. ; 

Mr. Cuamperrs. Did he at that time appear to be threatening them 
of using force of any kind? 

Dr. Ricker. No; I do not understand German—just a few words— 
and it was all carried on in German. He talked very much like a 
Los Angeles lawyer or anybody else. I do not know if he was threat- 
ening or promising or what he was doing, but it was all psychological. 

Mr. Cuampers. Did the prisoners seem to be intimidated or in any 
fear, or anything of the kind? : 

Dr. Ricxrr. I only remember one case. He became quite emotional, 
and I think he cried a little. 

Mr. Cuampers. Do you remember the name of..that particular 
individual? a 

Dr. Rrcxer. No; I do not even remember who it was. 

Mr. Cuampers. Did you ever see Harry Thon interrogate a prisoner? 

Dr. Ricker. Only for a very brief moment when I would look into 
the interrogation room and go out again. 
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any evidence, of mistreating them? 

Dr. Ricxrr. No. ; 

Mr. Ciramprrs. Was he inclined to be a little rougher than Perl on 
some of these boys; or could you tell? 

Dr. Rickrr. Well, you mean rough, physically ? 

Mr. Cuamprrs. I am not trying to give you a tricky question, Doc- 
tor. I was just wondering if there was a difference in the way they 
handled them, either in the way they approached the matter or pessi- 
bly physically ? 

Dr. Ricker. No, they approached them very much the same way, 
I think. . 

Mr. Cuameers. Was he any rougher physically than Perl? 

Dr. Ricker. No, I donot think either of them was rough physically 
at all. , 

Mr. Cramerrs. And I presume that same answer would go for Shu- 
macker and any of these other interrogators ? 

Dr. Ricker. That is right. 

Mr. Cuamprrs. While you were there were the prisoners either in- 
dividually or collectively placed on short rations or on bread and. 
water ? 

Dr. Ricxrr. No, they were not. 

Mr. Cuampers. Did you know of or have any knowledge of this 
one incident ? 

Dr. Rickrr. Not until I heard about it today. 

Mr, Cuampurs. Were any complaints ever made to you by any of 
the prisoners that they had been deprived of rations? 

Dr. Ricxrr. No. 

Mr. Cuampers. I do not believe I have any more questions at the 
present time, sir. 

Senator Batpwix. What records did you keep there, medical 
records ? 

Dr. Ricker. The enlisted men kept a daily record of the name of 
the patient, approximate diagnosis and what was done for him, and 
the cell number so that we would have a general idea if the next day the 
man called again or 2 or 3 days later we would have to see him again, 
we would be able to tell what was done for him the first time. 

Senator Batpwin. Do you know whether or not those records were 
preserved ? 

Dr. Ricker. I doubt if they were. They were just written in pencil 
on a piece of paper. 

Senator Batpwin. What is the custom and practice of the Army 
with reference to medical records ? 

Dr. Ricker. Well, I was never connected with a dispensary before 
or after that time, and I do not really know what they do in the dis- 
pensary and battalion aid stations, and so forth, but I know in the 
. hospitals they kept very excellent records, and those are permanent. 

Senator Barpwrx. You do not know whether these dispensary rec- 
ords are permanent or not? 

Dr. Rickxzr. No, I donot. I doubt very much if they are, however. 

Senator Batpwin. Did you have there adequate medical equipment, 
drugs, and so forth ? 

Dr. Ricker. Oh, yes. We had everything we wanted. We had quite 
a large supply from one of the units that had recently left Schwabisch 
Hall. I think it was the Twentieth Field Hospital. 


Mr. Cuampers. Well, now, did you ever see Thon strike or give 
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It was a small unit and they turned over all of their surplus supplies 
to us, and then anything else we needed we went to Stuttgart and 
requisitioned it from the general hospital there. 

Senator Batpwin. Did you also treat the enlisted personnel and 
the officer personnel there, our own personnel ? 

Dr. Ricker. No, not except as a favor to them. My only duty was 
to take care of the Malmedy prisoners. 

Senator Batpwin. Were there other medical men for our own . 
troops? 

Dr. Ricker. Yes, and on occasion there was another medical officer 
there that had a small dispensary and I helped him out. on two or 
three occasions when he had to go out of town, and he would stand by 
for me occasionally. 

.Senator Batpwin. Where was your office? 

Dr, Ricxrr. I did not have any definite office, just this small cubicle 
I mentioned where the enlisted men stayed. 

Senator Batpwrin. Did you have a desk in anybody’s office ? 

Dr, Ricxrr. No. 

Senator Barpwin. You used this cubicle. Was that a cell? 

Dr. Ricker. No; it was just the entrance, going into this one prison 
block. This was not the main prison. It was a two- or three-story 
block, off to the side, There were two sets of doors, first of all going 
into a small anteroom and off on either side were these small rooms, 
sort of, I suppose, warden’s offices, or something like that, and one of 
those was what we used for our first-aid office, and then, going on 
through, there was another set of doors into the main prison itself. 

Senator Bauywiy. Dr. Karan said he had a desk in the comman- 
dant’s office. Did you have any such desk? 

Dr. Ricker. No. Y.am not sure now, but I think he was probably 
assigned to treat the American enlisted personnel as well as the others. 

Senator Batpwin. You were not? 

Dr. Ricxzr. I was not. 

Senator Batpwin. During the time that you were there, was there a 
medical man on duty at all times? 

Dr. Ricker. Yes. The two sergeants lived in the same building as 
the prisoners. It was not the main building, but it was within the 
enclosure. 

Senator Batpwin. Supposing an emergency had arisen with refer- 
ence to any of these prisoners, either from an injury or otherwise, in 
the middle of the night, what would have been the method for han- 
dling it? 

Dr. Ricker. Well, one of the enlisted men would have been called, 
and they would have called me by phone, and I could have. gotten 
down there in a very few minutes. 

Senator Barpwin. Were you-ever called on any such emergency ? 

Dr. Ricker. No, except one morning, early, I was called on a hang- 
ing that you mentioned before: — 

Senator Batpwrn. What happened at that time? 

Dr, Ricker. You mean, how did— 

Senator Batowin. Yes, just describe that to us. 

Dr. Ricker. Well, one of the guards discovered this prisoner. I 
do not how long after he hung himself, but it was quite a length of 
time, and he cut him down and then called the enlisted man who called 
me. It was about breakfast time or a little before. It was not in 
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the middle of the night. The man was obviously dead even when 
the guard saw him. By the time I got there, there was not any ques- 
‘ion about it. 

Senator Batpwin. Did you make rounds of the prison ? 

Dr. Rroxsr. Yes. 

Senator Barpwin. And what for? 

Dr. Ricker. For inspections and on these daily tours to see the 
‘ailing prisoners. 

Senator Barpwin. You say you treated them in the cells? 

Dr, Ricker. In the cells as much as possible. If they needed minor 
surgery such as opening of an abscess or a dressing that we could not 
handle in a cell, we took them over to the prison dispensary and took 
care of things there, and there were also a few hospital beds in the: 
prison dispensary that we could use for treatment of minor condi- 
tions that did not require real hospitalization but meant that they 
should be out of their cells. 

Senator Barpwin. During the time that you were there, did you 
have any emergency cases other than this hanging? 

Dr, Rioxer. No. 

Senator Batpwrn. Were there any injuries, emergency injuries, 
that you were called to treat? 

Dr. Ricxnr. No, there were none at all. 

Senator Batpwin. What kind of complaints did you get mostly ? 

Dr, Ricker. Oh, sore throats, colds, and occasionally digestive com- 
plaints, a few diarrheas. We had quite a few skin—well, rashes and 
skin conditions that they complained about. 

Senator Batpwin. What was the condition of this place as to 
cleanliness 4 

Dr. Rrexer. J think it was quite good. 

Senator Batpwin. Was that under your charge? 

Dr. Ricker. Well, indirectly. Any recommendations I had were 
promptly carried out by the commanding officer of the detachment 
there. 

Senator Batpwin. How about the cleanliness of the prisoners them- 
selves, personal cleanliness? 

Dr. Ricxer. Well, as J remember, it was satisfactory. 

I think they had—they certainly had facilities for washing if they 
wanted to, and I know on one or more occasions the bedding and mat- 
tresses were taken out and aired during the time that I was there. 

Senator Batpwin. What were the conditions of the beds? 

Dr. Rickzr. They were clean for a prison. 

Senator Banpwin. You say “clean for a prison.” What do you 
mean by that? 

Dr. Ricker. The mattresses—I mean it is pretty hard to keep them 
spotless like a hospital, or something like that, but the mattresses were 

clean. As far as I could tell, there were no parasites or bugs of any 
sort. They all had mattresses either on the floor or on bunks. 

Senator Batpwin. Now, Doctor, nobody has made any complaint 
about your treatment in this case, and I would like to have you tell 
me very, very frankly on your oath what you ever observed that you 
might have considered an abuse of these prisoners in any way—push- 
ing, slapping, threatening, striking, kneeing in the groin, or anything 
that you may know about. ; 
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Dr. Ricker. I did not see any evidence of abuse of them at all. I 
thought they were quite well treated for the type of prisoners they 
were. 

The fact that they had to be kept without communication with 
‘others and in what you call solitary confinement, although it was not 
actually what I would call solitary confinement—they were just alone 
in the cell, with light, air, adequate facilities—but I saw no evidence 
at all of any abuse. 

_ Senator Batpwin. Were you present at any of these interrogations? 
Dr. Ricker. Just the one that I mentioned here to Mr. Chambers. 
Senator Batowin. Do you recall how that was conducted? 

Dr. Ricker. Well, it. was, I suppose, what they would call the 

“schnell” procedure. They had the cell set up with a table and two or 
three chairs, and I sat in there behind the table. There were two or 
three others besides Lieutenant Perl. I do not remember which ones 
they were, but there were two or three other Americans in the room, 
and they brought this prisoner in and Lieutenant Perl proceeded to 
interrogate him. : 

Senator Batpwin. Describe Lieutenant Perl's conduct. How did 
he interrogate him ? 

Dr, Ricker. Well, he used all the mannerisms and voice inflections, 
and so forth, of a lawyer i in the courtroom in front of a jury or any 
other place that I have ever heard. He never struck him, and he did 
not, as far as I could tell, bully him. 

Senator Barpwrw. This was.in German ? 

Dr. Ricker. That was all in German, so I could not understand 
very much of what was going on. 

Senator Batpwin. Did he lay his hand on him at all? 

Dr. Ricker. I do not think so; I would not remember. I do not 
think he did. 

Senator Batpwin. You would not know German ? 

Dr. Ricker. Not much; just a few words. 

Senator Batpwin. Could you tell whether his language and manner 
was threatening? What would you say about him? 

Dr. Ricker. No; I do not think it was ky threatening. 

Senator Banpwiy. Well, what was it? 

Dr. Ricker. Any more than you are trying to get somebody to tell 
something, and you kind of get excited about it and raise your voice, 
and so forth, but I do not, ‘I would, not say that he was exactly 
threatening. 

Senator Batpwin. You do not recall the name of this particular 
prisoner ? 

Dr. Ricker. No; Tam sorry, but I just do not. 

Senator Banpwrn. In this particular case was there somebody who 
seemed to take the prisoner’s part ? 

Dr. Rrcxzr. I really do not remember about that. J tried to when 
they talked about it yesterday, but I do not remember if they had a 
so-called defense counsel or not at that time. 

Senator Barpwin. Did they use regularly a set of rooms, or one 
room, for these interrogations? 
~ Dr, Ricxer. They had four or five cells that had previously been 
cells that were set aside for that. 

Senator Batpwin. Where were they with reference to your head- 
quarters? 
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Dr. Ricker. Well, they were in another cell block. 

Senator Barpwin. Another cell block? 

- Dr. Ricker. But I spent practically all my spare time with the team. 
There was not very much medical work to do. I did a few odd jobs 
for them, like composing a file of the case. I remember indexing it. 
That took several weeks. I was up there a.good many hours a day 
with the men. 

Senator Barpwin. What was their attitude generally toward these 
prisoners? I mean, .was it one of bullying, or was it one-of tolerance, 
one of threats, anger, hatred, or what was it?, How wovild you de- 
scribe it? 

Dr. Ricker. Well, it was one—they felt that certainly some of them 
were guilty and they should be punished for it, and they would do their 
best to find out which ones were. There certainly was not any attitude 
that I noticed that they were bound to get somebody for it at all costs. 

Senator Batpwrn. Did you mess at the prison with this team ? 

Dr. Ricxer. I lived in the same house with them. 

Senator Batpwin. Did you ever hear them talking about using any 
violence or anything of that kind? 

- What, if anything, was ever said about that that you might have 
heard ¢ 

Dr. Ricxzr. None, except what I mentioned to Mr. Chambers a few 
minutes ago. They did mention that if the Germans or Russians or 
some of the other nations had been doing this the prisoners would not 
be treated as well. ; 

Senator Batpwin. At the time you came there, which was the 19th 
of January, that was the day before Dr. Karan left, was it not? 

Dr. Ricker. Yes, sir. : 

Senator Batpwin. Had the case been broken by then? Do you know 
what I mean by that? Had they yet gotten any leads? ; 

Dr. Ricker. Oh, they had gotten a lot of leads. As I remember 
nothing had shaped up very well. They had not gotten any confes- 
sions at all by that time, at least I do not think they had. Even when 
I left they still had not the whole case worked out. 

Senator BaLpwin. What was the attitude of these prisoners toward 
the guards, toward you, and toward the interrogators as you might 
have observed it? 

Dr. Ricker. Well, they were very sullen. They were fairly coopera- 
tive. They just did not exhibit anything much of an attitude at all. 

‘They did what they were told and they behaved quite well when we 
took them to the hospital or on a couple of occasions we went down 
to the dental laboratory about 30 milesaway. They behaved quite well. 

Senator Barpwin. Could any of these Germans talk English ? 

Dr. Ricker. Yes, a few of them could, a few words they would 
mention, but as far as any conversation was concerned, there was not 

any except about their complaints, but occasionally I would have to 
see a prisoner without an interpreter for one reason or another, and I 
would try with my meager German and his English and we might get 
a little understanding out of him. 

Senator Barpwin. Did you ever hear any screaming or crying for 
help or shouting, or anything like that, in the prison ? 

Dr. Ricker. No. 

Senator Batpwin. While you were there, did you ever see any 
weapons of any kind that might be used for beating a person, or any- 
thing of that kind? 
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Dr. Ricker. No; never saw anything like that. 

Senator Batpwin. Did you ever hear any of this investigating team 
brag about the manner in which they might have secured a confession ? 

Dr. Ricxrer. Yes; I heard them 
- Senator Batowrn. What was said ? 

Dr. Rickzr. They merely made mention of the way they had tricked 
the prisoner into giving some evidence. 

. Senator Batpwin. What do you mean by “tricked” ? . 
Dr. Ricker. Well, by either telling them, letting them think that 
they knew all about it and were only trying to fill in the details, or 
by saying that so-and-so has alreacy confessed. “You might as well 
do it yourself,” or by some trick questions, I suppose. They men- 

tioned that, too. 

Senator Barpwry. Was there any other trick employed that they 
mentioned ? 

Dr. Ricker. Not that I remember. 

Senator Batpwin. There is testimony in the record to the effect that 
a man by the name of Thon took a prisoner one time, led him up a few 
steps, put a rope around his neck and said that he was about to be 
executed, about to be hanged. Did you ever hear Thon saying anything 
about that # 

Dr. Ricker. No; I did not. 

Senator Batpwiy. Do you know anything about that incident at 
all? 

Dr. Ricxrr. Ido not. I heard nothing about it. I do not remember 
hearing about it. 

Senator Batpwin. In one of the affidavits here there is the state- 
ment that many: of these prisoners had been seriously injured by being 
kicked in the genitals. Do you know anything about that? 

Dr. Ricker. There was not any evidence as far as I could see. 

Senator Batpwin. Did any of these men ever make any complaint to 

ou? 
: Dr. Ricxrr. No; they never complained about that at all. 

Senator Baupwin. This time that you attended this investigation— 
how did you happen to be there at that time? 

Dr. Ricxer. Well, I believe they needed somebody in there for 
effect. . 

_ Senator Batpwiys. What did you do? ~ 

Dr. Ricxser. I just sat at the table and did nothing. 

Senator Batpwin. Do you recall how long that interrogation lasted ? 

Dr. Ricxer. Oh, I doubt if it was over 10 or 15 minutes. 

Senator Batpwin. How did they bring the prisoner in? 

Dr. Ricxer. Just one of the guards opend the door of the cell and 
marched him in. 

Senator Batpwin. Did he have anything over his head? . 

Dr. Ricxer. I think he had the hood on when he got in there. I 
believe he did. They took that off. oo 

Senator Batpwin. You had an opportunity to see Lieutenant Perl 
there a good deal of the time?’ 

Dr. Ricker. Yes. , 

Senator Barpwin. What is your estimate of him and his methods? 
That is a kind of a difficult question to ask you. Did you gather any- 
thing from his talk or from his manner that he exhibited any hate 
or venom ? _2% 
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Dr. Ricker. Oh, I think he did hate the Germans. 

Senator Batpwin. What made you think that? 

Dr. Ricxer. From some of the things that he said. I do not re- 
member the specific comments he made, but he talked repeatedly about 
his wife being in the concentration camp for 4 years and about friends 
of his and the way he had been treated, and getting out of the country. 

Senator Batpwin. He did talk about that? 

Dr. Ricker. He mentioned it. - 

Senator Barpwin. When he was in the presence of any prisoner 
and you may have observed him, did he exhibit that venom in any way 4 
_ Dr. Ricker. No; I never observed him taking it out on the prisoners, 
so to speak. 

Senator Batpwin. What did you yourself think of the methods that 
you observed being used and that you heard talked about being used 
on these prisoners? I mean, what was your personal reaction to it? 

Dr. Ricker. Well, my personal reaction was that it was all right. 
The methods they were using were perfectly O. K. and fair. 

Senator Batpwin. Do you know of-any occasion where they threat- 
ened any of these prisoners ? 

. Dr. Ricker. No; I do not. 

Senator Batpwin. Did you know Peiper? Did you ever talk with 
Peiper ? 

Dr. Ricxer. I never talked to him. I do not believe I ever saw any- 
thing but the back of his head and shoulders. He sat in the cell in the 
hospital, in the dispensary, and practically all of the time had his 
back to the door working at a desk. 

Senator Barpwin. When you were with these investigators, what, 
was their general talk and, if you could judge anything, their general 
attitude toward these prisoners ? 

Dr. Ricker. Well, the general attitude was that some, if not all, of 
them were guilty of a crime that they should ‘pay for, and that it was 
up to the investigators to find out which ones were guilty and how 
guilty and see that they were punished. 

Senator Barpwin. Well, did you ever hear anybody say that so-and-. 
so is a liar, “We will get him the next time; we ought to bat him 
around,” or anything of that kind ? 

Dr. Rroxer. No. TI certainly heard them say, “Well, so-and-so is. 
lying; ‘we will have to see if we cannot get the truth out of him,” or 
something like that, but I never heard them mention having to beat 
anybody around. 

Senator Batpwin. What was the attitude of the guards toward these. 
prisoners as you saw them; that is, the American guards? 

Dr. Ricker. Well, more or less indifferent. That was their job, to. 
go over, get them out of their cells, and bring them to the interroga- 
tion section. 

Senator Barpwin. Were you there when the Polish soldiers were 

- there acting as guards? 

Dr. Ricker. I just cannot remember. I think they came there just 
about the time I left, and I did not have very much opportunity to 
observe them in action. 

Senator Batpwin. Did you ever know of any of the guards or any- 
body kicking these prisoners, tripping them, shoving them against the 
wall, pushing them around, slapping their faces, or anything of that 
kind; I mean the type of physical violence that probably would not 
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result in the requirement of medical attention but nevertheless might 
be torturous or abusive ? ; 

Dr. Ricxer. No; I never saw any of that happen. I never heard of 

any. 
Mr. Crampers. Dr. Ricker, I have several affidavits here. You may 
not identify these prisoners by name. I would not expect you to 
remember them all. These are more or less typical of some of the 
statements that have been made, and I would like to ask your comment 
on them. . 4e 

You say you got around through the prison quite a bit and that 
you spent considerable time in the interrogation center. Now here 
is an affidavit signed by a prisoner by the name of Flepss, who states, 
among other things: | ' 

- From January 3, 1946, to approximately March 7 I was then located in cell 
No. 84 near the interrogation cells, and I often heard the doors of the cells open- 
ing and my comrades crying and shouting for help. 

Now you must have been around that area considerably. 

Dr. Ricker. Yes. 

Mr. Cuampers. Have you ever heard of any matters of that kind? 

Dr. Ricker. No; I never heard any of them screaming or crying 
for help. 

Mr. Pevasiniien: Did you by any chance recall a prisoner by the 
name of Hendel? 

Dr, Ricxrr. No; I never heard of him. 

Mr. Cuampers. He was an SS trooper who said he was badly 
wounded in the head four times during the war, and he makes a 
statement here on April 5. That is while you were there, I believe. 

Dr. Ricxer. No; I left in early March. 

Mr. Cuampers. Well, then you could not be expected to testify on 
this point. For the purpose of the record we will complete what, he 
did say: 

On April 5, when I reported sick, a United States sergeant medic appeared 
and told me that I would be taken to the hospital. After a short while he 
told me that putting me in the hospital had been prohibited. This sergeant 
spoke German very well. 

Now, were there any cases called to your attention while you 
were there of people who reported sick and who the sergeant at least 
thought should be put in the hospital, but who were turned down? 

Dr. Ricxur. No; they were very cooperative about it. Lf we felt 
they should be hospitalized, it was done. 

Mr. Cuamerrs. A decision of this kind, whether or not they could 
go to the hospital, would that be wp to the prosecution staff or would 
it be up to you? ‘ 

Dr. Ricker. Well, it should be up to the medical officer, but it is 
just possible that, in talking it over with the team, one of the men 
could have been so important and the medical complaints so trivial 
it really did not need hospitalization, that it was postponed for a while. 
_ Tam just supposing that. ITalways wert to Major Fanton. He was 
in charge most of the time I was there, and I said, “So-and-so is sick 
and he really should be hospitalized,” and he would say, “Allright; 
go ahead and take him down,” but I always cleared with him first to 
be sure that there was not a good reason. for not sending him down. 

Mr. Cuampers. Was there ever a time when you thought a man 
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should go to the hospital and Major Fanton overruled you and said 
he should not go? 

Dr. Ricxrr. No; there never was. . 

Mr. Campers. Colonel Ellis, you were there April 5. Do you 
recall any request being made to you or any statement made to you 
that a man was sick and should go to the hospital ? 

Colonel Exxis. I recall no such, instance. 

Mr. Cxampers. Do you recall this man Hendel? 

Colonel Exxis. Yes; by name. 

Mr. Crampers. Doctor, here is a part of the statement by a man 
by the name of Henneke, and this episode took place during the night 
of the 24th to 25th of March 1946: 

A man was beaten down with a whip in front of my cell. He shouted and 
moaned “I did not fire.’ Those were his words, and his torturer’s words were, 
“You swine, you did fire; admit it and you will be left alone.” 

Senator Baldwin asked you a question. Did you ever see any 
weapons around the place? “Did you ever see any whips or anything 
that could be used for a whip around the prison ? 

Dr. Ricker. I never saw any; no. 

Mr. Cuampurs. Did you ever hear of any being there or anything 
about a whip? : 

Dr. Ricker. No. ; 

Mr. Cuampers. Here is another statement by a man by the name 
of Goldschmidt : 

On March 9 I was told by Mr. Perl that I had been sentenced to death, that I 
would be executed within 2 days. In this cell I often heard desperate crying 
and shouts of help coming from various other cells. 

Well, now, if you were around the prison, would it have been 
reasonable to assume that you would have heard such cries? 

Dr. Ricker. I think so; yes. 

Mr. Cuamsbers. But you have testified that 

Dr. Ricker. I did not hear any at all. 

Mr. Cuampers. We have a statement here from a man by the name 
of Max Rieder. I think there are two points here that I would like 
to ask you about. This is before you came there, perhaps. 

At the end of January I was kicked in the genitals, but I cannot say who the 
person was who did this, for I was wearing a hood. After 2 days I started 
suffering terrible pains and was admitted to the hospital, but since my condition 
worsened I was taken-to the hospital at Stuttgart and operated on a few days 


fea To the best of my memory I was taken back to Schwabisch Hall on the 
th— : t 


I assume that is the 12th of January— 


but I was no longer treated medically at Schwabisch Hall, but taken into a cell 
where the medicine was taken away from me. Only after 14 days did I receive 
a complete set of clothing. Having been interrogated 20 times, I would like 
to describe my main interrogation during which Mr. Perl and Mr. Thon on 
March 19 threatened me for half an hour, by treatment in the upper and lower 
abdomen and head, with hanging, and to the best of my knowledge I was kicked 
in the genitals by Mr. Perl. At that time I did not wear a hood, and only woke 
up at one time in my cell, When I then wanted to report sick, this was prohibited 
by the guard. 


Now I will stop there. There is another matter I would like to 
discuss with you. Now you were at Schwabisch Hall, I believe? 

Dr. Ricker. Yes. 

Senator Batpwin. What is the name of that prisoner? 


~ 
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Mr. Cuampers. Rieder, sir. From the 19th of January on? 

Dr. Ricker. Yes. 

Mr. Cuampers. So at the end of January you would have been in: 
charge of the medical detachment ? 

Dr. Ricker. That is right. 

Mr. Cuampers. Here is a man who says he was admitted to the hos- 
pital where he was operated on as a result of having been kicked in 
the genitals. Now you testified that there was never any kicking 
in the genitals that you knew of around there, and nobody got medical 
care for it. Now what have you to say on this? 

Dr. Ricker. I remember the name and I remember that we took 
him to the hospital, but I do not remember what the reason was. 

Mr. Cuameers. Well, Doctor, if he had been kicked in the genitals, 
do you suppose you would remember that? 

Dr. Ricger. I think I would have. 

Mr. Cuamepers. But you cannot state from memory whether his 
statement here is correct or not? af 
’ Dr. Ricker. No; I cannot. . 

Senator Batpwin. What was the date of that? He did not come 
there until January 19. > 

Mr. Cuamepers. He said at the end of January. 

Dr. Ricker. I remember the name of the man. That is one I do. 
I remember some of these when you mention them to me. I recall 
their names. 

Also I cannot conceive of any operation that would have to be per- 
formed on a person that was kicked in the genitals. J just cannot 
think of any. ; 

Senator Barpwin. Well, if he was ruptured, he would have to be 
operated on; would he not! 

Dr. Ricxer. That is not going to rupture a person. 

Mr. Cuamerrs. Well, now, if he had been operated on shortly after 
the end of January—bear in mind he said at the end of January he 
was kicked and “after 2 days I started suffering terible pains and was 
admitted to the hospital and operated on, and a few days later,” well, 
he says, “the 12th of February I was returned to Schwabisch Hall, 
but was no longer treated medically.” 

Dr. Ricker. Well, if he was operated on and was returned in such 
a short time, I doubt very much if that is true because I knew about 
all of the men that were brought back, the patients that were brought 
back from the main hospital, and frequently they were put back in 
one of the dispensary cells where they would have a little more super- 
vision than in theirown cells. 

Mr. Cuamepers. Well, now, I presume that the hospital records at 
Stuttgart, I believe you testified, were good records and they were 
permanent, so we should be able to verify this statement one way or 
the other from their records, is that not correct? 

Dr. Rickgzr. I am sure they kept the same records as they did with 
the Americans. I know we did when we took care of German per- 
sonnel in our hospital. + 

Mr. Cuamerrs. But insofar as a man coming back from the hos- 
pital and having his medicine taken away from him and no longer 
being treated medically is concerned, do you think that would be 
possible ? 
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Dr. Rrcxer. No; I do not see how it could have been, because I would 
have either been in the ambulance bringing him back, or would know 
about it when he returned. I went down there three times with the 
prisoners. : 

Mr. Cuamerrs. Doctor, is it a fair statement, then, to say that you 
remember something about a man by the name of Rieder? 

Dr. Ricxzr. That is right. 

Mr. Cuampers. And do you remember whether or not he was sent to 
the hospital ? 

Dr. Ricxer. I think so; yes. 

Mr. Cuamsers. You do not recall, however, the diagnosis that took 
‘him-to the hespital.? 

Dr. Ricxrr. No; I do not. 

Mr. Campers. You do not recall whether or not he was in fact 
‘operated on? 

Dr. Ricker. No; I do not recall that. 

Mr. Cuamprrs. And you do not recall but categorically state that 
if he did come back from the hospital, you cannot conceive of him 
‘being deprived of further medical treatment? 

Dr. Ricker. If he needed it. 

Mr, Cuampers. If he needed it? ~ 

Dr. Ricxrr. That is right. 

Mr. Cuameers. Here is one other point which ties into this ques- 
tion of health and sanitation also contained in Max Rieder’s state- 
ment. He-says:. 

During my interrogations at Schwabisch Hall, I could not take a bath from 
‘December until April. 

Now that statement is somewhat unique in Rieder’s affidavit. It 
‘does not appear generally throughout these affidavits. Now under 
what circumstances or why was not a man permitted to take a bath? 

Dr. Ricker. I did not realize they were not. 

Mr. Cuameers. Well, do you know what facilities they had for 
taking a bath? Was it a bucket of water that they got for bathing 
purposes? Were there showers available, or how did that work? 

Dr. Ricker. No; I just do not remember. As I said before, some 
of the cells had other running water than the toilets, and some of 
the cells had nothing but the toilets in them, but,in those I am sure 
that they were given.a basin or a bucket of water. 

Mr. Cuampers. Well, from the standpoint of medical care, the 
ability to take a bath or wash up occasionally would appear to be a 
very important and necessary part. Here is a man who says he was 
not permitted to take a bath from December to April. 

Dr. Rrcxer. I doubt if that is true. 

Mr. Cuamprrs. Now I had one other question. I think you have 
already answered this so many times, but for the purpose of the record 

- I want to put it in. 

This is the affidavit of a man by the name of Ralph Ritzer and he was 
‘in cell No. 145 of block C. I do not know whether you recall where 
that is ormot. In his affidavit he says: 

Every day the prison inmates of the death cells were beaten terribly. It did not 
Suffice to beat them by fists, but shoes and clubs were used as well. Since the 
floor and the walls of this building were very thin, I had to listen to everything 


whether I wanted to or not, and whenever everything else was completely quiet, 
I could understand every word that was spoken. The men were mostly beaten so 
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strongly and so long that they bellowed with pain terribly for 20 to 30 minutes 
until they had shouted themselves hoarse. Sometimes as I mentioned before, I 
eould understand almost everything. It was really not difficult to hear who it 
was that was carrying out the beating. : : 

Now there again you have an affidavit to the effect that there were a 
lot of people bellowing out with pain for periods of 20 to 80 minutes, 
and apparently over a period of a great many days. Now you have 
testified that you got around that prison regularly and you spent a lot 
of time init. What would you say to this statement? 

Dr. Rrcxer. I do not know how it could have been possible without 
either myself or one of the medical sergeants hearing about it, or hear- 
ing it. ; 

r. Cuampers. Did you ever hear anybody talking about. anybody 
crying out or screaming or hollering ? 
r. Ricker. No; I never did. 

Mr. Cuampers. I have no more questions, sir. 

Senator Batpwryn. You are quite sure about that? 

Dr. Ricker. I am quite sure. 

. Senator Barpwin. How thick were these walls? Can you tell us 
anything about that? 

Dr. Ricwer. The outside walls were quite thick. 

Senator Batpwin. I mean the walls between the cells. 

_Dr. Ricker. I think they were masonry of some sort. I do not think 
they were just stucco or plaster. I think they was masonry between 
them. I am not sure but I know that there were some hooks in the 
cells that they tried to get out, and finally had to saw them off because 
they were imbedded so deeply. The doors were thick. 

Senator Batpwin. What were the doors made of? Wood or steel? 

Dr. Ricker. Some of them were steel and some were wood. Most of 
them were steel. 

Senator Barpwin. Most of them were steel. What was the little 
ee you described? Was that always open or was it a glass win- 

ow? 

Dr, Ricker. It was a glass window. 

Senator Batpwin. Could you open it? 

Dr. Ricker. I do not think so, on that one. Ithink they had another 
aperture somewhere that they could put the food in. I am not sure 
though. I really do not remember, but I think they did. That window 
was just for observation. : 

Mr. Cuamerrs. Well, would it have been possible for a man in a 
cell to have heard and understood conversations being conducted in 
other cells in the vicinity ? 

Dr. Ricker. Well, I suppose if they were conducted loud enough, 
I guess they could. ; 

Mr. Cyamper. Could a man stand inside of the cell and talk to you 
on the outside and you understand what he was saying? 

Dr. Ricker. No. You could hear he was talking or-shouting, but 
that was about it. ; 

Senator Barpwin. You say you could hear if he was talking or 
shouting. Did you ever hear any of them shout ? , 

Dr. Ricker. No; but I meant when I stood in front of the cell and 
looked in, maybe the man inside would holler something, which I 
do not know what he said. You could tell he was doing it, but as 
far as the exact words are concerned, you could not. 
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Senator Barpwry. When vou were there at the prison, where did 
you spend most of your time? 

“ Dr. Ricxer. I spent most of my time in and around the investi- 
gators’ office. : 

Senator Barpwin. Did you evér hear any shouting or screaming 
or calling for help? 

Dr. Ricker. No. : 

Senator Batpwin. You are quite sure about that? 

Dr. Ricker. Quite sure. a 

Senator Banpwin. I wanted to ask Dr. Karan if he knows any- 
thing about the Rieder case. Did you hear the questions that were 
asked concerning the Rieder case, the man who was kicked in the 
genitals so badly that he had to go to the hospital? 

Dr. Karan. While I was there there was no case that was taken to 
the hospital because of trouble with the genitals. I definitely re- 
member that. 

Senator Banpwin. I think we should try to get those hospital re- 
cords if we possibly can. 

Mr. Cuampers. Sir, we have already requested the Army to first 
of all make a check to find if the dispensary records are still avail- 
able. Secondly, we have also asked them to locate these hospital 
records which are supposed to be permanent, and we will make a 
check of them. 

Senator Batpwin. Have you any further questions? 

Mr. Cuampers. I have no further questions, sir. : 

Senator Barpwin. I think that is all the questions I have. Thank 
you very much. 

Mr, Cuampers. Thank you, Doctor. 

Senator Barpwin. Any further witnesses? 

Mr. Cuampers. No further witnesses today, sir. 

(Whereupon, at 3:10 p. m., the subcommittee adjourned, subject to 
the call of the Chair.) 
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MONDAY, MAY 23, 1949 


; Unitep Starrs SENATE, 
SUBCOMMITTVE OF THE COMMITTEE ON ARMED SERVICES, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10 a. m. in 
room 212, Senate Office Building, Senator Raymond E. Baldwin 
presiding. ; - 

Present: Senators Baldwin and Hunt. 

Also present: J. M. Chambers of the committee staff. 

Senator Barpwin. The committee will come to order. 

Will you stand up, Colonel, and hold up your right hand? Do you 
selemnly swear the evidence you shall give in the matter now in 
question shall be the truth, the whole truth, and nothing but the truth, 
so help you God ? 

Colonel Carpenter. I do. 


TESTIMONY OF LT. COL. EDWIN J. CARPENTER, HEADQUARTERS, 
, FIRST CAVALRY DIVISION, TOKYO, JAPAN 


Mr. Cuampers. Colonel Carpenter, will you give your full name 
and your present station ? 

Colonel Carrenrrr, Edwin J. Carpenter, lieutenant colonel, head- 
quarters, First Cavalry Division, located at Tokyo, Japan. 

«Mr. Cuameers. Colonel Carpenter, during the war were you at any 
time assigned to any duty in connection with the so-called Malmedy 
case ? 

Colonel Carpenter. Yes. I was assigned at that time in the War 
Crimes Branch, Judge Advocate’s Office, the European theater, and 
I had, incidentally, some association with the Malmedy trial before 
the trial was had in that I was directed to go down to Dachau from 
our headquarters at Weisbaden and inquire into some allegations that 
had been made by the defense prior to the trial of the case. 

Mr. Cuamperrs. May I interrupt, Colonel? Who assigned you to 
this task ? 

Colonel Carpenter. The deputy theater judge advocate for war 
crimes at that particular time, Col. Claude Mickelwaite. 

_ Mr. Cuamprrs. And he was theater deputy judge advocate, is that 
correct # 

_ Colonel Carrewrer. Later. At that time, I am sure, he was the 
deputy theater judge advocate for war crimes. 

Mr. Cuampers. All right, sir. Do you recall what had called this 
matter to Colonel Mickelwaite’s attention ? 
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Colonel Carpenter. Yes. He informed me, prior to my trip down 
to Dachau, that he had been informed by Colonel Corbin who was— 
well you might call him the chief of the Dachau branch. I don’t think 
that was his exact title but Colonel. Corbin had informed Colonel 
Mickelwaite that Colonel Everett and the defense attorneys were mak- 
ing a number of accusations against the prosecution in the manner that 
the case had been investigated. 

Mr. Cuampers. Were the Dachau courts run by one of the armies, - 
or were they run by the theater? 

Colonel Carpenter. There were different changes, different times. 
Whether the Seventh Army was running that court at that time, I 
would have to look at the records. They were run by the armies. 

Mr. Cuampers. They were run by the armies? 

Colonel Carrentrr. And when the armies were deactivated they 
came under the theater. 

Mr. Cuampers. So in effect what you had was an Army judge advo- 
cate getting in touch with the theater and saying that allegations had 
been made concerning this treatment of prisoners and asking that out- 
side investigation be made; is that correct? 

Colonel Carrenter. Substantially. I think at the time—as I say, 
I would have to refresh my recollection on that—but I think you are 
absolutely right. I think at that time these courts were Army courts 
and Colonel Corbin was the judge advocate of the Army in charge 
of war crimes. 

Mr. Cuampers. Pardon me for interrupting you. Can you tell us 
the instructions you received from Colonel Mickelwaite ? 

Colonel Carpenter. My instructions were verbal. My instructions 
were to go down there and ascertain the claims being made by the 
defense, the claims of misconduct, if there were any, and what the facts 
were, and report the facts to him. 

Mr. Cuameprrs. Colonel Carpenter, in carrying out those instruc- 
tions, I wish you would tell us in just as much detail as your memory 
will permit at this time, what you did. It will be helpful to us, I am 
sure, if you could divide the charges into those of brutality and physi- 
cal mistreatment, and those involving the mock trials, the so-called 
Schnell proceedings. 

Colonel Carpenter. When I arrived—tI have briefly outlined my 
instructions which were very brief and-entirely verbal, to try to ascer- 
tain the facts. When I arrived at Dachau I contacted Colonel Everett, 
who was the chief defense counsel. And I talked to Colonel Everett 
and his staff in an effort to ascertain factually what claims they were 
making of misconduct. 

They informed me they had obtained statements from each of the 
accused in their own handwriting, signed by the accused, and from 
these statements they stated that they had learned about these mock 
a That was the whole gist of their complaint, Everett’s and his 
staff. : 

Mr. Cuampers. You say that they had complained of the mock 
trials? 

Colonel Carpenter. That was the main burden of their story. They 
had these number of statements, and they had winnowed out from these 
total number of statements some, in the twenties—I can’t give the 
exact figure, but they had between—twenty-some statements, and most 
of these statements referred to these so-called mock trials. 
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Now you ask me to differentiate and segregate the alleged brutali- 
ties and mock trials. That is very difficult to do, but I will do the best 
I can. 

Mr. Cuamoens. All right, sir. 

Colonel Carrenter. For this reason : None of these accused in their 
statements claimed that they had been brutally treated or beaten up 
in an effort to obtain statements from them or confessions from them. 
' Senator Barpwin. May I interrupt right there, Colonel. You refer 
to the statements. Were these statements copies of the claimed con- 
fessions that the prosecution had secured, or were they statements 
that the defense had secured in the preparation of the case for the 
defense; do you know? 

Colonel Cirpenter. Statements that the defense had obtained from 
all of these accused in the preparation of their defense. 

Senator Barpwin. Do you know how they were obtained by the 
defense? Did they tell you anything about the routine they went 
through im connection with them? ~ 

Colonel Carpewrer. They told me they had requested each one of 
their clients, so-called, every one of the accused, to make a statement 
of any mistreatment or any alleged mistreatment that they had suf- 
fered at the hands of the investigators. I was so informed by—I can- 
not tell you the exact name. Tt may have been Colonel Everett or 
one of his assistants. He had a staff of six or seven. And those were 
the statements I have reference to, that he turned over to me and dis- 
cussed with me, he or his staff. 

Senator Barpwin. Colonel Chambers shows me a questionnaire here 
which reads as follows: 


- PERSONAL DATA OF ACCUSED FOR INFORMATION OF DEFENSE COUNSEL 


To accused: This information is necessary to enable your counsel to initiate 
his preparation of your defense. It is to your interest to be accurate with respect 
to charges. You will be personally interrogated at a later date. If there is 
insufficient space to answer any questions, continue on the reverse side of the 
sheet, listing the number of the question. 


Then it calls for name, rank, serial number, date of capture, appre- 
hension, name of organizations from December 31, 1944, to date, and 
so forth—age, rank, permanent residence, married or single, place of 
birth, list of all dependents, education. © 

What was your occupation in civilian life? Military education and training? 
What instructions, if any, have you received during your military career relating 
to the Geneva Convention and the treatment of prisoners of war? 

And then is a long series of questions that go into their military ex- 
‘perience. 

Then they go on, further down, question 21—no; it is No. 20: 

When and in what places were you in prison? . Give dates and locations. 

21: State any circumstance relating to your treatment, denial of food, or loss 

. of privileges in any of above places. 
22: Have you been in solitary confinement during your imprisonment? 
23: If so, how long and where? 

24: What part did you play in the Wiffel offensive during the months of De- 
cember 1944 and January 1945? List organizations and duties. 

The Eiffel offense was the so-called drive in the Battle of the Bulge 
which has been described here. 

Is that the type of questionnaire you say you discussed with them? 
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Colonel Carpenter, They had excerpted the parts from the answers 
as a result of that questionnaire, referring to mistreatments, and had 
these statements for me that they wanted me to see; statements that 
were the result of that questionnaire. The part where they asked them 
if they had been mistreated in any way. 

Mr. Cuampers. When you first talked to Colonel Everett about 
this, and he said as a result of this questionnaire they had developed 
charges of alleged mistreatment, and so on, do you recall whether or | 
not he made it clear to you that these charges were first brought to 
their attention by this questionnaire, or was it something that they had 
found out by other maethedat 

Colonel Carpenter. From the fact he had all these statements he 
said that these people had made, it was my impression, and I was 
fully convinced it was the result of this questionnaire that these al- 
leged so-called mistreatment facts were developed. 

Senator BALpwin. Do you recall about what date that was, Colonel? 

Colonel Carrenter. Without referring to the records, I know it was, 
I know it was before May. - 

Mr. Cuampers. Was it before the trial started ? 

_ Colonel Carpenter. Oh, yes, sometime before the trial started. It 
was just after they had gone down to Dachau, both prosecution and 
the defense. They were then just getting under way in the prepara- 
tion for the trial. 

Mr. Cuampers. Now, did Colonel Everett turn the statements over 
to you or extracts from them ? 

Colonel Carpenter. Yes, the whole bunch of these statements. 

Mr. Cuamprrs. I wonder if you could tell us, and I realize we are 
drawing on your memory here. I might say for the record, Mr. Chair- 
man, that the colonel has just gotten in today from Tokyo. 

Colonel Carpenter. Late yesterday evening. 

Mr. Cuampers. And has had very little opportunity to refresh his 
memory on any aspect of this matter, and several years have passed by. 
However, I wonder if you would draw on your memory now and tell 
us as accurately as you can the type of charges, and what some of these 
claims were. 

Colonel Carpenter. Well, the claims that the defense were stressing 
were these so-called mock -trials. Any alleged brutality was wholly 
incidental. ; 

I went into that in detail when I examined all of these people. I 
took the whole bunch of them that made any-claim of any alleged mis- 
conduct, which included mock trials, and examined them. I had a 
lieutenant who was a fluent linguist, and J talked to them all individ- 
ually and separately. 

Mr. Cuampsrs. May I interrupt to ask who was this lieutenant, do 
you recall? 

Colonel Carpenter. That—I would have to look at the records to 
tell that. ‘ - 

Mr. Cuamperrs. Was he connected with the prosecution staff? 

Colonel Carpenter. He was not. He was one of Colonel Corbin’s 
men. If it was under the Army, which I think it was, he was not even 
connected with our office. 2 

Mr. Cuamprrs. Now, you have said-there were certain types of mis- 
treatment which included ‘mock.trials. What were some of the other 
types of mistreatment? =~ ; 
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Colonel Carernrer. The whole burden of their complaint at that 
time was these mock trials. However, when I interrogated them— 
and J think it perhaps was in the statement—four of these twenty- 
some, which I would have to find records to get the exact number of, 
between 20 and 30—4 of that group claimed that they had been hit 
incidentally. There was no claim by anyone that they had been 
brutally treated in an effort to get a confession or to get.a statement. 

They claimed on their way from the cell to the place of interrogation 
somebody took a punch at them, or on their way back somebody took 
a punch at them. I went into that quite carefully. I could not get 
any description of the facts. They did not know the names. They 
were very vague as to time, or as to place. 

They always said on the way to or from. And that was the extent 
of the physical brutality that I was able to develop. 

Mr. Cuampers. Colonel Carpenter, let me go back and see if I have 
this clear. You say you went down to see Colonel Everett, and he 
turned over to you roughly twenty-odd different cases in which mis- 
treatment had taken place. 

Colonel Carrentrr. He turned over the whole bunch of these state- 
ments. We then, through the staff, went through them and found the 
ones that alleged any kind of mistreatment including—the main mis- 
treatment was these mock trials. 

Mr. Cuampgrs. Those were the original questionnaires that had been 
filled out and were in the handwriting of the German prisoners? 

Colonel Carrenvrer. So he stated. “Of course, I do not know. 

Mr. Cuamprrs. And only 20 of those alleged mistreatment, is that 
correct ? 

Colonel Carrrnrrer. Between 20 and 380, The exact number I can- 
not give you. 

Mr. Cuampers. Out of that number only four alleged any type of 
physical brutality ? 

Colonel Carrmntrr. That is correct. 

Mr. Cuameerrs. Was there any claim in there of being on short 
rations or on bread and water ? 

Colonel Carpenter. No, sir. 

Mr. Cuamerrs. Was there any. claim in there that they had 
suffered ? 

Colonel Carrenter. Let me qualify that. There may have been 
some claims as to that before they had been transfered. There were 
some claims. 1 want to be sure that I am right about this. There 
were some claims that while they were in the hands of other’ troops 
other than war crimes investigators—I think there were some claims 
of not having enough to eat. But I am very sure there were no claims 
of not having enough to eat while they were in peomnpiech Hall. 

Mr. Cuampers. While at Schwabisch Hall? 

Colonel Carpenter. Yes. 

Senator Barpwin. Excuse me for interrupting you, Colonel. But 
when you got those documents, did you talk with the defendants 
themselves, ‘the accused, about them? 

Colonel Carpen Ter. Yes, sir. I brought them in individually, one 
at a time. 

Senator Batpwin. That is the Germans themselves? 

Colonel Carpenter. Oh, yes. 

Senator Batpwin. Did you talk with all 20 of them? 
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_ Colonel Carpenter. I talked with all of them, the whole—I think 
somewhere between 25 and 30. I would have to look up the records. 
Senator Barpwiy. May I say, Senator Hunt, that this is Colonel 
Carpenter from Tokyo. And we have been discussing and questioning 
the colonel on the information that he obtained. His statement is 
that Colonel Everett of the defense staff, after they got at Dachau, 
made a complaint through channels, and that Colonel Carpenter was 
sent down to Dachau to look into this complaint made by the defense | 
in behalf of the accused, and he was just telling us that he examined a 
number of questionnaires, and that there were between 20 and 30 of 
them. Is that correct, Colonel? 

Colonel Carpenter. Yes, sir. 

Senator Baupwin. That had in the questionnaire some reference 
to either mock trails or physical abuse, or both, and as a result of that 
he, with the assistance of an interpreter—I understood the heutenant 
with you was an interpreter. 

Colonel Carpenter. This lieutenant, I could find his name, but he 
was a lieutenant under Colonel Corbin. He was not assigned to our 
office, or he was not part of the prosecution. He was not in the prose- 
cution. 

Senator Batpwin. He was a linguist? 

Colonel Carpenter. He was a linguist from Colonel Corbin’s office. 

Senator Batowin. Colonel Carpenter states that he sat down with 
these 20 or 30 German defendants, SS troopers, and questioned them. 

Now go ahead from there, Colonel Chambers. — 

Senator Hunr. I want to apologize, Mr. Chairman, for the way I 
have neglected this committee, but I have been out of town until today. 

Senator Baxpwin. You have two other subcommittees of your own, 
I understand. 

Senator Hunt. Both of them are meeting today. 

Senator Barpwin. And you cannot be in more than one place at 
once. 

Mr. Campers. Now, to repeat, perhaps. Out of this 20 to 80 cases 
which alleged mistreatment you found only 4 of them, approximately, 
had claimed any mistreatment of a physical nature? 

Colonel Carrenter. That is correct, only four claimed they had 
ever been hit. 

Mr. Cuampers. And none of them had claimed they had been on 
bread and water after they had come to Schwabisch Hall? 

Colonel Carrentrer. No, sir. 

Mr. Cuampers. Did any of therh complain to you that they had not 
been given adequate blankets or had been uncomfortable from the 
standpoint of cold, or what not?~', 

Colonel Carrrenter. Not at Schwabisch Hall. There were some 
claims prior. But there were no claims made at that time. 

Mr. Cuampers. This may appear to be a foolish question in the light 
of the other testimony, but so the record will be perfectly clear: Did 
any of these people claim they had teeth knocked out or jaws broken 
or or they had been kicked in the genitals, and mistreatment of that 
kind? | 

Colonel Carpenter. No, sir. 

Mr. Cuamprrs. Did they get into this question:of solitary confine- 
ment at Schwabisch Hall? , : ay a 
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‘Colonel Carpunrer. I think they were all in solitary confinement 
at various times. : 

Mr. Cuampers. What did you find out that solitary confinement at. 
Schwabisch Hall amounted to? o- 

Colonel: Carpenter. Merely an individual cell. There was no soli- 
tary confinement for the matter of punishment. I think most of them 
were in individual cells of their own. There were no other people in 
with them. ; 

Mr. Cuampers. In talking to these people—and these are the Ger- 
man prisoners, the accused, part of the 73 ¢ 

Colonel Carrenterr. Yes. At 

Mr. Cuampers. None of them made claims that their confessions. 
had been extorted through force or through physical mistreatment ? 

Colonel Carpenter. No, sir. if 

Mr. Cuampers, They did, however, indicate that the “schnell” 
procedure, or the mock trials, had been used for the purpose of get- 
ting their confessions ? 

Colonel Carpenter. Yes; that was their claim. That was the bulk 
of the claim. In other words, that was practically all of their claim. 

Mr. Cuampers. I wonder if you could tell us their reaction to it. 
What are some of the things they said about that? 

Colonel Carrenter. Well, of course, as I say, it is quite a while. 
Without my notes that I made at that time I doubt if I would be able 
to give you any individual claim of any individual. It was generally 
the same pattern: That they were called in and confronted by someone 
who made these accusations, one of their own—maybe a comrade who 
would come in and state the facts before them. And in general they 
described the fact they had been taken from one place to another with 
« hood on their head and taken into this room where there were 
candles lighted, and informed that. these witnesses would appear 
against them. 

Mr. Cuampers. Now, did they tell you they had people appointed 
to fep Teeny them or serve as their defense counsel, or anything of the 
type? 

Colonel Carpenter. Well, as I say, I cannot recall. They talked 
about the prosecutor. They may have told me that, and they may 
not. J cannot recall that. That was nothing of any particular— 
I do not think they talked about any defense counsel. I do not recall 
it. 

Mr. Cuamerrs. Did they give any indication that they believed that 
was their trial, or that they had been judged, or would be sentenced, 
or punished, or anything of the kind? ; 

Colone] Carpenter. I think one or two of them tried to say that 
they thought they were their trials at the time, and that they later 
learned it was not. There was no particular claim. They mérely 
cited these facts. 

' I did not go into those in any great detail because I knew the pic- 
ture after talking to two or three of them. It was the same thing 
over and over again. 

I asked several of them if they believed that was their trial, and 
they said they did not know, or they did not think it was. Several 
said to me that they were not fooled. That was a comment. 

Mr. Cuampers. If they were not fooled, what were they kicking 

about on it? 
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Colonel Carrrnter. They were inerely making all of this statement 
in reply to inquiries put to them by the defense counsel. 

Mr. Cuampers. You say they did not claim physical mistreatment 
to themselves. But did any of them make any statements concern- 
ing mistreatment to others within Schwabisch Hall, and that they had 
heard cries or any indication of physical violence being used? 

Colonel Carrmntmer. I think one of them said that just before he 
went in he heard a noise of somebody crying, and he thought they were 
trying to foolhim. Ihave a recollection of one of them thinking they 
were trying to fool him—these yells. 

Mr. Campers. Now, did they mention the fact that they had made 
confessions, that they had given confessions against their own in- 
terests as well as accusing some of their own comrades of the various 
Malmedy crimes? 

Colonel Carrenter. I did not conceive it was my purpose to go into 
the truth of their confessions. In other words, I was inquiring into 
the circumstances in which they were claiming misconduct. 

Mr. Cuampers. I wonder if that carried with it the responsibility 
of trying to see whether or not those confessions had been secured 
through improper methods. 

Colonel Carpenter. The only claim—is your question—I want to 
be clear myself. Is your question: Did these people say that these 
confessions were obtained by these means? 

Mr. Cuamepers. That is what I would like to have answered, yes. 

Colonel Carrenter. A very small percentage of them even made 
that claim. There were, I think, perhaps some that made that claim. 
T asked them, and they said they were not fooled. 

Senator Hunv. Colonel, did you write a report at the time? 

Colonel Carpenter. No, sir. I will explain that. I took very 
voluminous notes, and I came back to Weisbaden intending to write 
a report. I arrived at Weisbaden late Saturday evening, and I was 
called in at 10 o’clock the next Sunday to give a verbal report, which 
I did. And the matter was then decided, and there was nothing fur- 
ther. Ihadno further connection. — 

Senator Hunt. May I ask the chairman, has the colonel given you 
his verbal report he made? 

Senator Batpwin. No; we have not gotten to that part yet. 

Mr. Cuamerrs. We had not gotten around to the point of asking 
his conclusions, sir. We were trying to find out what he did while 
down there, and the scope of his investigation. And I was going to . 
ask him then what his conclusions were. 

During this period of time when you were talking to these people 
did they make any charges against any particular individuals, or 
refer to any particular individuals? 

Colonel Carventrr. That is why I tried to pin him down, especially 
in regard to any physical brutality. They were so vague as to time, 
as to who did it, when, and so on, that I could not pin them down 
at all as to any physical brutality. They mentioned the names of 
Lieutenant Perl—and all of them seemed to know him in connection 
with the mock trials. But outside of that—taking these up separately, 
alleged brutality and the mock trials, as to the alleged brutality, I 
could not get anything out of them to indicate I could go further in 
my investigation. — 
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Mr. Cuameers. Let’s see if I have that exactly correct. There were 
no charges made where Perl was concerned—and I am going to men- 
tion several other names—or Thon or Kirschbaum, or Schumacker, 
concerning brutalities. 

Colonel Carrentrer. They claimed they were punched, as I say. 
Four of them claimed they had been punched but.they would not tell 
me who. They said they didn’t know. I would say, “Was he an 
officer or an enlisted man, or was he a civilian?” 

They didn’t know. 

“Can you describe them ?” ; 

Well, one of them tried to describe the man, or did describe one. 
The other three could not even describe anybody. + 
- Mr. Cuameers. Is that man that tried to describe one, do you recall 
whether or not he knew Lieutenant Perl-by sight? Did he bring Perl 
into it in any other manner? 

Colonel Carpenter. I cannot recall without referring to my notes 
on that particular individual. 

Mr. Cuampers. All right. 

Well, after interrogating these prisoners—and again for the record, 
there were between 20 and 30 of the 73 accused whom you yourself 
had screened out from all of the 73 after going through their com- 
plete statements. 

Colonel Carrentrr. With the assistance of the defense. 

Mr. Campers. With the assistance of the defense. After talking 
to those people. what were vour conclusions concerning these charges? 

Here, I think you should tell us what your report was to Colonel 
Mickelwaite and Colonel Straight. 

' Colonel Carrenter. My report was factual. I merely recited the 
facts as I found them, substantially as I have here. , 

My conclusions were that these—taking up the brutality, physical 
brutalities first—were so vague that they could not be corroborated 
by any further investigation. You could not put your finger on any- 
one to try to find out if that was the fellow alleged to have punched 
him, because it was over a long period of time, and for the reasons I 
have outlined, and there was no way you could corroborate that or 
could even further investigate those alleged punches. 

So I came to the conclusion that those four people either did not 
know them, or if they did—I mean they did not know who hit them. 
Where these supposed punches were of no substantial importance and 
had ‘no connection with the obtaining of the original statements he- 
cause they did not even claim that. Or that this brutality was an 
effort on their part to get out of their confession. 

. As to the other, the so-called mock trials, my conclusion was that 
they did not: affect the validity of the confessions. 

_ My. Cuampers. Do you recall as a result of your report what deci- 
sion was made concerning the mock trials, and for that matter, the 
other charges of brutality? What disposition was made of your 
verbal report? 

Colonel Carpenter. Well, the question was as to what to do, and at 
this discussion it was decided to go ahead and try the cases. 

Mr. Cuampers. In other words, you had found no evidence which 
would support a belief that these confessions and other corroborating 
' evidence obtained from prisoners or witnesses at Schwabisch Hall had 
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been secured through such media as to require you to throw them out 
and start over again ? 

Colonel Carpenter. That is correct. 

Mr. Cuampbers. Now I would like to go back to your investigation 
just fon amoment. Did you talk to any members of the prosecution 
team ? 

Colonel Carpenter. No; I kept away from them entirely. My 
whole dealings down at Dachau were with the defense, Colonel 
Everett and his staff. 

Mr, Cuampers And they offered no evidence to you other than the 
evidence that would be given by the prisoners? 

Colonel Carpenter. And their own statements. 

’ Mr. Cuampers. I mean the prisoners’ statements, or their own evi- 
dence, given to you directly. 

Colonel Carpenter. Yes, sir. 

Mr. Cuamepers. What was the attitude of the prisoners when you 
talked tothem? Did you feel like they were telling you the truth, that 
they had some confidence that you were making an investigation on 
their behalf? How did that. work out, Colonel? 

Colonel Carrentrr. They seemed to. They gave me the impression 
they were backing up their statements, that is all. . In other words, it 
had been a very short time before that they had given these state- 
ments to the defense. And they seemed to take the position that those 
statements, anything I asked them outside of those statements, I just 
could not get anything out of them. In other words, when I went 
into the fact of who hit them, these four claimed they were struck 
occasional blows, and I could not get anywhere with them. 

Mr. Cuamerrs. Did any of them volunteer any information to you 
beyond that, did they seem to want to open up and tell you more. 

’ Colonel Carpenter. No. 

Mr. Cuampers. Was anybody from the defense staff present at the 
time you interrogated these people? 

Colonel Carrenter. I think they were in and-out of the room, but I 
cannot be sure about that. 

-» Senator Hunt. Colonel, do you think the defense staff themselves 
were sold on the truth of these charges? 

Colonel Carvrnrer. I think they were sold on the truth of these 
mock trials. 

Senator Hunt. I mean the brutalities. 

Colonel Carventer. They did not stress that brutality. That bru- 
tality came in incidentally. Mostly I tried to develop that. They 
did not seem to be concerned about brutality but about mock trials. 

Senator Hunt. Do you think their primary interest as defense at- 
torneys was simply to try to exhaust every avenue they could to save 
their clients? ; ; 

Colonel Carpenter. Right. " 

- Mr, Cuamobers. I have no more questions, sir. 

Senator Banpwryn. You made some reference, Colonel, to some 
notes. Have you got those? : : 

Colonel Carrenter. I would like to see, for my information and the 
information of the committee, if they are amongst my personal papers. 
I may have saved the notes I made. I made these notes before I came 
back to Weisbaden intending to make a written report. The time 
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element was such that I was not given time to such a written report, 
and these notes may be in my personal papers, and would like to make 
a search for them to see if I could find them. 

Senator Batpwin. Where are.they ? 

Colonel Carpenter. Here in Washington. This is my home. 

Senator Batpwin. Would you be willing to try to find them? 

Colonel Carrentrer. I would be glad to. I may not have saved 
them, I do not know, but I would like to try to find out. 

Senator Batpwrn. When you talked with these prisoners in the 
course of your investigation, were you alone with them, or was there 
a representative of defense counsel there ? ; 

Colonel Carrentrer. That is the thing that I cannot be sure about. I 
don’t think the defense counsel was there as a defense counsel, no. 
He may have been in and out of the room. I was in the room by my- 
self. I had my interpreter. And I sat on one side of the desk. The 
accused came in and sat on the other side of the desk. I had the 
interpreter, and I made notes as we went along. 

I had their statement of so-called brutality, and then I made my 

“own notes along with that. 

Senator Batpwin. What they said? 

Colonel Carpenter. Yes. ; 

Senator Batpwin. Did you tell them who you were and why you 
were there? , 

Colonel Carpenter. Oh, yes; through the interpreter. 

Senator Batpwin. And have you reason to believe they had con- 
fidence in you? 

Colonel Carpenter. Well, they gave me no indication otherwise. 
They talked freely. As long as they were talking on their statement, 
as long as I limited my questions to the matters they had——— 

Senator Barowin. To the matters they had put in their statement? 

Colonel CarrenTrr. Put in their statement m answer to this ques- 
tionnaire. 

Senator Barpwrn. Do you remember now what their claims were 
with reference to physical abuse You mentioned punching. Was 
there any other ? 

Colonel Carpenter. That was the limit. There were about four 
of them who said that at various times somebody had taken a punch 
at them. As I say, I am talking now about these four. There were 
no claims to me that they had been brutally beaten in an effort to ob- 
tain a confession, or anything of that kind. If there had been, I 
would have so reported it. 

These four punches—the four people. who claim to have been 
punched—were incidental. Like a guard would take a prisoner from 
his cell to the interrogation room. 

_ Senator Batpwin. Did not they say anything about being kicked 
in the groin, or anything of that kind? 

Colonel Carrenter. I cannot recall of any claim of anybody being 
kicked in the groin. 

Senator Baupwin. There is a Dr, Knorr, a German dentist, who 
used to attend some of these prisoners at Schwaebisch Hall. And we 
have an affidavit from him in which he mentions a number of men 
whom he saw who had fractured jaws which he claimed were the re- 
sult of having been hit or beaten by somebody in the prison. 

Have you any recollection of anything of that kind? 
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Colonel Carpenter. No. 

Senator Batpwrn. Did not any of these fellows make any kind of 
complaint like that? 

Colonel Carpenter. If there had been any complaint of that kind, 
Iam sure I would recall it. 

Senator Batpwry. How long were you down there, Colonel? 

Colonel Carrrntur. I was down there parts of 2 days. 

_ Senator Barpwrn. How many German prisoners did you talk with 
in that time? : 

Colonel Carpenter. About 25 or 30, between 20 and 30. I talked 
with all of them who claimed any misconduct. 

Senator Barpwin. Did they mention the names of any of the inter- 
rogators; do you recall? 

Colonel Carprnrer. When I questioned them in trying to get th 
names of these people who had punched them—they claimed they had 
punched them or perhaps kicked them, but I think it was punching. 
‘Then they would not give me any names. So I asked them, “Was 
it Lieutenant Perl?” Or “Was it Harry Thon?” “I don’t know.” 

_When it comes to name, I was the one who used the names. They 
didn’t. I couldn’t get them to identify anyone. 

Senator Batpwin. You asked them, mentioning the names of the 
prosecution staff? . 

Colonel Carpenter. Yes, sir. 

Senator Barpwin. Did you mention the name of Kirschbaum ? 

Colonel Carpenter. I don’t think I did. 

Senator Batpwin. Was there anything said in your talking with 
these prisoners—did any of them make any complaint of a mock 
hanging to which he had been subjected ? 

Colonel Carpenter. No, sir. 

Senator Batpwin. Did you hear anything of that kind? 

Colonel Carrenter. No, sir. 

Senator Batpwin. Did you personally know any of the men on 
the prosecution staff? 

Colonel Carrenter. Oh, I know some of them, yes. 

Senator Banpwin. How intimately? — - 

Colonel Carrenrer. Well I knew—well, they were all working at 
various times in the same office. That is all. 

Senator Batpwin. Were you on intimate or friendly terms with 
any of them? zi , 

Colonel Carpenter. I-was on friendly terms. I was not the enemy 
of any of them. I was on friendly terms with all of them that I came 
in contact with, of course. : 

Senator Batywin. I mean by that, was your relationship with them 
one of cordliality or just one of working together? What I trying 
to get at, is any interest why you should try to protect them? 

olonel Carpenter. J had no interest in this. I knew them the 
same as I knew the defense. They were all of the same office. Colonel 
Everett went down, sent down from Weisbaden. Colonel Ellis was 
sent from Weisbaden. Colonel Ellis’s staff was sent down from the 
same office as the defense staff. . 

Senator Batpwrn. Then you knew both sides equally well? 

Colonel Carpenter. I did. 

Senator Barpwin. Did you know Lieutenant Colonel Dwinell? 

Colonel Carpenter. Yes, sir. 
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* Senator Batpwin. And, of course, you knew Colonel Everett ? 

Colonel Carpenter. Yes. ms 

Senator Batpwin. Did you talk with him down at Dachau? 

Colonel Carrenrer. Oh, yes. My relations down there were with the 
defense. I was going down there for the purpose of trying to find out 
what they were claiming. My conference was with Colonel Everett 
and his whole staff. And I conferred with him frequently during the 
time I was there. : : 

Senator Batpwin. What claims did the staff make? 

Colonel Carrenrer. It was all the same. It was their claim sub-. 
stantially of these mock trials. That was the main burden of their 
complaint. In their opinion they thought the confessions were ille- 
gally obtained by reason of mock trials. That was the claim of the 
defense, 

Senator Barpwin. Did they attempt to explain to you how the mock 
trials were conducted from their point of view ? 

Colonel Carpenter. No; they merely went on and related the facts 
they claimed they had gathered from the accused. 

Senator Batpwin. What, if anything, was ever done about it after 
you got back and made your report? 

Colonel Carpenter. To my knowledge there was nothing further 
done. 

Senator Barpwin. Whom did you report to? 

5 Colonel Carrenter. I reported to Colonel Mickelwaite and Colonel 
traight. ; 

Senator Barpwin. Colonel Straight and Colonel Mickelwaite ? 

Colonel Carpenter. Yes; and we had a conference, at which confer- 
ence Colonel Ellis was present. . 

Senator Batpwin. I do not think of any further questions, but if 
you could spend enough time here with us to see if you could look up 
those notes, it would be most helpful. 

Colonel Carpenter. I wilkbe glad to do that. 

_ Senator Hunt. I want to ask one more question. Can you tell us 
in a very few words the essence of your report to Colonel Straight? 

Colonel Carpenter. Well, I gave them these facts. Then I recom- 
mended that these four who made these claims, unsupported, unsub- 
stantiated claims, of being punished, be eliminated from the trial. 
That was the substance of my report, and we would go on with the rest 
of them. Not because I thought they had obtained any illegal con- 
fessions, or anything of the kind, but solely because they had so many 
defendants I thought it was better to eliminate that factor entirely . 
from the case. 

Senator Hunt. Do you remember the names of those four? 

Colonel Carventer. I cannot remember the names of them now. 
They were not principal defendants. They were mostly, I think— 
they were not even officers. I think they were either privates or 
noncoms. : 
oer Hunt. They were of the Malmedy group, though; were 

ev? 

Colonel Carventer. They were of the group of 72 or 73. 

Mr. Cusmunrs. I have a couple of questions I would like to ask you, 
which sort of gets into the realm of opinion. 
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But we have some 49 affidavits that were filed by various accused 
some 2 years after the trial was over. A great majority of these affi- 
davits allege physical mistreatment. They range—a great many 
of them allege they were kicked, broken teeth, pushed around; a 
majority of them at some time or another in their affidavits allege 
they were beaten. Some few allege they were slapped, a few alleged 
they were beaten with clubs, and a substantial number allege they 
were kicked or beaten in the genitals. 

Now these are the same people, at least 20 of whom you interviewed. 

Colone] Carpenter. Yes. 

Mr. Cuampers. ‘I wonder if you care to comment on the fact that 
they have now made affidavits as to why they did not tell you at the 
time you made your investigation. 

Colonel Carpenter. I think it is typical. Most of these people have 
been convicted, and it is my opinion those statements were made so as 
to delay the execution of the sentence of the court, and possibly avoid 
the execution of the sentence of thé court. J think it would probably 
be quite pertinent in that connection for me to make the observation 
that the statements that were obtained by the defense counsel back 
within a week or so after they took over, it would be quite of interest 
to compare those statements made at that time with the affidavits 
which you have referred to in your question. 

Mr. Cuampers. Colonel, you have no way of knowing what hap- 
pened to those original statements; do you ? 

Colonel Carpenter. They were, at the last I knew, in the possession 
of the defense. ‘ ‘ 

Mr. Cuameers. I have no further questions at this time. But I 
would like to ask this: Colonel, how long do you think it would take 
you to search out these notes and locate them ? 

Colonel Carrenter. Not too long. J either have them or I have not. 
I have a number of boxes and I am going through them as fast as I 
can. AsI say, I do not know whether I have them or whether I have 
not, but I will ascertain it in a very short time and let you know. 

Mr. Cuamprrs. That will be fine. 

Senator Hunt. Did you interrogate these prisoners after the trials 
were completed ? 

Colonel Carrenrer. No, this was sometime before the trials com- 
menced. This was, I think, within a week or 2 weeks of the time that 
the defense was appointed to prepare for their defense. In other 
words, the defense group of attorneys at Wiesbaden went down to 
Dachau and began their work in preparation for the trial. It was 
: shortly after that that I went down to Dachau. 

Senator Batpwin. That is all, but if you could dig out those things, 
we would appreciate it. ~ 

Colonel Carventer. I will be glad to try to. 

Senator Barpwin. And if you do, come back with them. Come 
back anyway. We would like to go over that with you anyway. 

Thank you very much, sir. 

Colonel Carpenter. Yes, sir. 

(Witness excused.) : 

Senator Batpwin. Will you stand up and hold up your right hand ? 

Do you solemnly swear that the testimony you shall give us in the 
matter now in question shall be the truth, the whole truth, nothing 
but the truth, so help you God? 


ar Perks iain aN 
AVLL. OUWUANE, 1 UG. 
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TESTIMONY OF HERBERT K. SLOANE, WASHINGTON, D. C. 


Mr, Cuamerrs. Mr. Sloane, would you give us your full name and 
present occupation ? 

Mr. Stoanz. Herbert K. Sloane, and I am presently in the Civil 
Aeronautics Administration here in Washington. 

Mr. Cuampers. During the war, Mr. Sloane, you were in ETO in 
Europe? 

Mr. Stoane. That is right. 

Mr. Cuampers. Were you at any time connected with the war 
crimes group, or have any connection with the Malmedy trials? 

Mr. Stoane. Yes, I was with war crimés group, I would say ap- 
proximately from the early part of March 1946, until the end of March 
1947. i 

Mr. Cuamerrs. And during that time did you have occasion to deal 
with any of the Malmedy prisoners or the investigation 2 

Mr. Stoan. Yes, on two separate occasions, one before the tria] and 
one considerably after the trial when the prisoners were already at 
Landsberg. I had occasion to contact one prisoner at Landsberg. 

Mr. Cuampers. Suppose, Mr. Sloan, you tell us about the case 
before the trial first, and tell us in your own words what you know 
about the particular case and what happened at that time. 

Mr. Stoane. It was soon after I was transferred from the Air Corps 
into war crimes that I received an order, and I believe it emanated 
from Colonel Smoak. I am not sure exactly. It was relayed to me 
through a Lieutenant Hatcher. The order was that I was to proceed 
to Eschborn Airport in Frankfurt from Wiesbaden and there pick 
up, I believe it was, five or four prisoners, accused in the Malmedy 
case, who had been prisoners of war in an American POW camp and 
had been returned to Germany as part of the 73 who eventually stood 
trial. 

I believe they were flown to Paris and then transferred to another 
aircraft in Paris and sent on into Frankfurt. Then I picked them up 
there with instructions to bring them to Wiesbaden. 

I went over, and I believe it was five prisoners I picked up. If I 
remember correctly, they were all enlisted men. I picked up all five 
of them and put them in the back of a weapons carrier, and I had an 
MP escort, and I took them back to Wiesbaden and lined them up 
outside of the war crimes building. And by the time we got there the 
orders had been changed, and I was to bring them all! the way through 
to Schwabisch Hall. : . 

So we loaded them into this weapons carrier again and took off for 
Schwabisch Hall by way of Heidelberg, if I remember correctly. 

We got to Schwabisch Hall—it was a long route because several of 
the bridges were down, and we got a little messed up on our route. 
We got there pretty late in the evening. And they were all taken. 
right into the prison. J accompanied them right into the prison at. 
Schwabisch and got a receipt for them. 

If I remember correctly, it was signed by a woman who was con- 
nected with the interrogation staff, I believe, in the capacity of in-. 
vestigator or something like that. And the prisoners were then 
marched down into a cell block. 
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If I remember correctly, there were four or five cells on the left 
side of the bloek, and each one was told to stand outside the doors, 
and the doors were opened, and each one of them were, well, ushered 
into the individual cells. 2 ; 

Then I returned to the prison office and made arrangements with 
my crew to stay overnight with the investigation staff in their house 
in Schwabisch Hall and return next day to Wiesbaden. And I talked 
with one or two of the members that were in the office at the. time 
about what these fellows had done, and so forth, and so on, and then 
one of them, one of the members of the investigation-team group, 
asked me if I would be interested in seeing an interrogation—some- 
thing to that effect. 

And I said, “Yes, I would like very much to see it.” 

So we went into the cell of one of them. I cannot give you his 
name. I remember what he looks like, and if I saw pictures of the 
various defendants J could identify him. 

Senator Batpwin. Have we got a picture of the defendants here? 

Mr. Cuampers. We have, sir, but a very small scale. 

Mr, Sroanz. It would have to be fairly good. 

Senator Batpwin. Why do we not show it to him? They all have 
numbers on, and maybe we can identify this fellow. 

(Mr. Chambers hands pictures to the witness. ) 

Mr. Stoans. J am afraid I could not make a positive identification 
from this. The faces are not very clear. I remember that the fellow 
made an impression on me on the trip down. 

Senator Barpwin. It was one of the men you brought down? 

Mr. Stoanz. Yes, sir; one I brought down, and I remembered him 
particularly because of the features of his face. That is why if I saw 
him on this picture I know I could identify him. 

- Senator Batowin. If you cannot, never mind. I thought that pos- 
sibly you might. 

’ Mr. Stoang. I remembered him specifically because he was—well, 
he was what you might call one of these tough guys. He did not like 
a lot of things on the trip down and 

Senator Batpwin. Did he speak English ? 

Mr. Suoane. No, sir; he didnot. I spoke German. 

Senator Batpwin. You say you speak German? 

Mr. Stoanr. Yes, sir. 

Senator Batpwin. When you say that he was a tough guy, what do 
you mean by that? 

Mr. Stoane. Well, sir, he had a strange attitude from the moment 
oat we got him off the airplane. I think I might have to qualify 
that. 

. When we picked these fellows off the airplane we were a little bit 

‘impressed by their appearance in that they were all beautifully 
clothed in these. blue uniforms. They had nice American uniforms 
dyed blue, and nice shiny GI boots, and barracks bags loaded with 
some of the things we had not been able to get for some time. And it 
didn’t make a very good impression on us. I guess you could under- 
stand the reaction. ‘ 

Senator Batpwin. You did not look that good; did you? 

Mr. Stoanz. No; we did not, sir. We did not look quite that good. 
We hadn’t had the advantage of being in an American prisoner-of-war 
camp. 
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Senator Batpwin. Go ahead. 

Mr. Stoanz. I know we walked into the cell, this member of the 
investigation group and I—we walked into the cell and the prisoner 
was standing—if I remember the cell, it was a long rectangular cell, 
with a window toward the end, and the prisoner was about three- 
quarters of the way down when we walked into the cell, and the in- 
vestigator walked directly up to the prisoner and said something or 
other to the effect, “Take off your shirt and raise your”—either “your 
left” or “your right arm.” I am not certain of that any more. __ 

And I wouldn’t, I can’t say definitely whether it was because the 
prisoner didn’t move quite fast enough, or whether the prisoner had 
whispered, said something under his breath, or what it was. Any-. 
way, he got socked. 

Senator Batpwin. What do you mean, “he got socked” ? 

Mr. Stoanz. He got hit. . 

Senator Batpwin. In what way ? ant cale 

Mr. Stoanz. With his fist [demonstrating]. 

Senator Barpwin. He was punched ? 

Mr. Stoanr. Yes, sir; he was punched. 

Senator Batowin. In the face or body ? 

Mr. Stoanz. Right about here, I would say [indicating]. 

Senator Barpwin. Did he have a blindfold on at the time? 

Mr. Stoanz. No, sir; he did not. He was just brought into the 
cell. It wasn’t 5 minutes after he was ushered into the cell for the 
first time. 

Seuntor Batpwin. Did he have any handcuffs or anything like that 
on ? 
' Mr. Sroanr. No, sir; we took off the handcuffs when I got him out 

of the truck. . 

Senator Batpwirn. You say you do not know why he was hit. You 
think maybe because he did not get his shirt off fast enough. Did you 
hear him say anything? 

Mr. Stoanz. No, sir; I didn’t hear him say anything. I think 
probably it was because he was a little bit slow taking his shirt off. 

Senator Batpwin. What was he asked to take his shirt off for; do 
you know? : 

Mr. Sioanr. At the time I didn’t know, but as it went on I realized 
it was to see if he had some identification under his armpit. I believe 
it was an SS number of some sort which was tatooed under their arm. 

‘Mr. Cuampers. What happened after he was hit in the face or in 

the chest ? 

Mr. Stoanr. He was hit approximately here—I will have to dem- 
onstrate. __ : 

Senator Barpwin. Go ahead. baa! 

Mr. Stoane. He was punched like that [throwing right fist] 

.and words then something to the effect, “Bursche gehorsa hmkeet.” 
Bursche, is, a rough translation, “tough guy.” It means “obedience” 
or “obedience i smeant here.” Something like that. “Bursche” and 
“ovehorsa hmleet” are two words I do specifically remember. And with 
that the other arm was thrown up like that [indicating]. In other 
words, the man used his arm again, used his hand simply to get that 
arm up ina hurry. 

Senator Barpwin. Who was this man that did this? 

Mr. Stoane. Mr. Thon. 
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Senator Batpwin. Mr. Thon? 

Mr. Stoanr. Yes, sir. 

Senator Barpwiyx. How hard did he hit him? Did it knock the 
man down ? 

Mr. Stoanz. Oh, no, sir. 

Senator Batpwin. Did it bring any blood? 

Mr. Sroanz. No, sir. 

Senator Batpwin. Did the prisoner cry out at all? 

Mr. Stosnr. No, sir. 

Mr. CuHamprrs. When he raised his arm, Mr. Sloane, did he have 
oe me mark under his arm ? 

. Sioane. Yes, sir. 

Me Cuamerrs. Then what happened, of what was said? 

Mr. Stoane. The only thing “hast du geschossen” or “did you 
shoot ?” 

The prisoner said “Yes,” and that is all. We walked out, and Thon 
said to me, “See; there is your confession.” 

Mr. Cuamprrs. Mr. Sloane, when you were called in to talk to us 
about this case, there was a little more detail which you may or may. 
not want to repeat. 

Mr. Stoans. I have no hesitancy about repeating anything, sir. 

Mr. Caameers. You told me that Thon asked if you would like to 
see how he could get a confession. 

Mr. Stoann. That is right. 

Mr. Cuamerrs. As I recall our conversation, there was some levity 
about how fast he could get a confession, and he said, “Come on-in. 
bet I can get a confession before you take off your raincoat.” 

Mr. Stoanr. Iam sorry. I didn’t mean to omit that purposely it in 
any way. AsI said, when we were standing out in the office, and the 
prisoners had been ushered into their cells, and Thon asked me, as I 
told you, “Did I want to see a confession,” and I believe he did say 
something at the time, “Do vou want to see how fast I can get a con- 
fession,” or something like that. And to qualify it even more—I am 
SOrry I did not think of it—he did say, “T pee I can get a confession 
before you can get your raincoat off.” 

All of this transpired so rapidly that I was still im the process of 
taking my raincoat off when the thing was already over and the ques- 
tion had been asked of the prisoner, “Did you shoot?” and the answer 
was “Yes,” and that is all. 

Mr. Cuamenrs. You say he asked the question, “Did you shoot?” 
Did this prisoner know what he was there for? Did he know whether 
or not he was being charged with shooting American prisoners at 
Malmedy, or was he just. asked the question, “Did you shoot ?” 

Mr. Stoanz. He was just asked the question ; that was all. 

Mr. Cuamepers. Almost any soldier would have to answer that ques- 
tion “Yes.” 

Mr. Stoanr. This is just personal opinion, but I don’t think there 
‘was any question but the prisoner knew what it was. I am certain 
he knew why he was there. 

Mr. Crameers. During your workin Europe in this connection, I 
believe you told me you had occasion to take prisoners around from 
spot to spot and do certain investigative work of your own. 

Mr. Stoanr. Yes, sir. 
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Mr. Cuamprrs. Do you feel that this prisoner was handled brutally 
or mistreated ? 

Mr. Stoane. Certainly not. 

Mr. Cuampers. Wil you explain your answer a little further? 

Mr. Stoanr. Yes, sir. AsI say, at that time I was a neophyte with 
the war crimes group. JI was merely an investigator on one of the 
teams. Subseaunently I became commanding officer of one of the 
teams and afterward became supervisor for half of the investigating 
teams, under Colonel Smoak first, and later on Colonel Ellis. And as 
I progressed in my contacts with some of these Germans, it became 
apparent to me in case after case why occasionally an investigator 
or anybody connected. with war crimes and with prisoners might once 
in a while probably be terribly tempted to take a swing at them. 

Senator Batpwin. Why do you say that ? 

Mr. Stoanr. Well, sir, I guess the best way I could describe that 
- is: When you have just gotten through digging up a body, and that 
body is an American soldier, or three of them, and you stand there 
and you see the German pathologist go through what is left of him 
and dig into the head, and they pull out a bullet, and you see another 
body having just gone through a pathological examination, and you 
see the guy has been stabbed to death with a blunt instrument—the 
bones are in such a way that the-pathologist can readily ascertain the 
cause of the death—when you have seen a few of those things, and 
then you come up against a man who 20 or 30 or 40 people positively 
identify as not only having been there when the men were murdered, 
but every one of the stories is exactly the same, that that man com- 
mitted the murder, and you talk to this fellow and you get a little 
sass from him; well, sir, then you take a swing at him. 

Senator Batpwin. Did you ever hit any of the prisoners? 

Mr. Stoane. Yes, sir; I hit a prisoner. 

Senator Barpwix.. What prisoners were those ? 

Mr. Stoane. I went to the English zone to capture a man, to find 
and capture a man by the name of Trummler, who was an assistant 
to Heinrich Himmler for quite some time and later on was one of. 
the big shots in the Gestapo, in the Wehrkreis XII, which is around 
Wiesbaden and Frankfurt, part of France and Belgium, and so forth 
and so'on. > g 

And after finding him in the English zone, in Hannover, I went to 
the place where I had been told he was living. I was with a corporal 
at the time. 

Senator Batpwiy. Were you a commissioned officer? 

Mr. Stoans. Yes, sir; I was a captain. 

And we made preparations to get him. He wasn’t at home, and 
there was an old lady and her daughter in the house. The old lady 
was approximately 75 or 80, and the woman was maybe 40, 

He had a room there, this fellow Trummler, and when we saw him 
coming, to make it appear natural on his approach to the apartment, 
TI told the woman of the house to open the door, which was the usual 
' procedure, and let him in. And we were waiting, my corporal in one 
room and I was waiting in another room. And when this fellow finally 
did come into the hall he was carrying a loaf of bread in his hand. 
When I told him to get his hands up and drop the bread and he did 
not drop it, so I socked him. 
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I might add, incidentally, that before the thing ever occurred I had 
taken the bullets out of the machine gun which the corporal was hold- 
ing so as to prevent any possibility of his getting trigger happy and 
shooting up the place with these two civilians there. Frankly, it was 
something new to me too, so I socked him first to make sure he did not 
have anything on him. 

Senator Barpwin. At that time was he in uniform? 

Mr. Stoans. No, sir; he was working as a janitor in an English 
military hospital. ; 

Senator Batpwin. Was he connected with the Malmedy cases at all? 

Mr. Stoane. No, sir; he was not. 

Senator Batpwin. You told about these men that you saw the patho- 
logical examinations being made. They were not in the Malmedy 
cases, either ? 

Mr. Stoane. No, sir; they were not. 

Senator Barpwin. They were other cases? 

Mr. Stoans. They were American pilots. 

Senator Banpwin. American airmen? 

Mr. Stoanr. Yes, sir. 

Mr. Cuamerrs. Is it fair to say, Mr. Sloane, that was a general 
custom, slapping prisoners, or a rare and unusual thing, or what was 
the story on that? 

Mr. Sroanz. To the best of my knowledge, it was a very rare and 
unusual thing. I know that one man was severely censored for having 
dealt out a little rough treatment to one prisoner. And, if I remember 
correctly, he was even relieved of his job. 

Mr. Cuampers. Was that in the Malmedy case? 

Mr. Stoane. No, sir; in a subsequent case, but a man who was with 
War Crimes at the time of the Malmedy case. He kicked a German, 
and he was immediately let go. I speak of a man by the name of Harri- 
son, who was an attorney, who kicked General Strope, who deserved 
it, and he was immediately let go. 

Mr. Cuamuers. Now, before coming to Schwabisch Hall, had you 
had any knowledge of what was going on at Schwabisch Hall? 

Mr. Stoane. Yes, sir. 

Mr, Cuameers, Did you hear any stories concerning the way they 
were treating the prisoners there? . 

Mr. Stoanz. Well, I mean again this is merely things that I heard 
and couldn’t even say where I heard them from. I don’t know. But 
we did hear that things were a little rough. 

Mr. Cuamprrs. What do you mean by “a little rough” ? 

Mr. Stoanz. Well, in view of the fact, Colonel, this is merely a 
repeat of a hearsay, I couldn’t possibly embroider on it specifically 
what I mean by “a little rough.” ; 

My impression when I heard the general talk about it was that it 
wasn’t exactly a lark for the prisoners, that the prisoners were down 
there on business, and nobody was going to take any back talk. And 
I imagine also that, well, the investigative body was down there and 
out to get the facts. 

‘Mr. Cuampers. At that time did you have, by any chance, a lad by 
the name of Teil working for you? 

Mr. Stoane. Yes, sir. | 

Mr. Cuamerrs. Kurt Teil? 
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Mr. Stoanr. At that time Kurt Teil was an investigator on the same 
team I was connected with, 6839, commanded by Lieutenant Hatcher. 
Mr. Cuamprrs. Had he been down at Schwabisch Hall at that time? 

Mr. Stoane. Yes, sir. , 

Mr. Cuamprrs. Had he reported anything that happened at 
Schwabisch Hall to you or told you about it? 

Mr. Stoans. I couldn’t say for sure that I discussed it with Teil. 
I know the Malmedy case was under discussion quite a lot up in the 
office. You see, I was connected immediately with the headquarters 
of War Crimes in the Evidence Branch. My team that I was connected 
with worked directly out of the Evidence Branch of the war crimes 
group headquarters. So there was a good deal of discussion about the 
Malmedy case. 

As I say, the general tenor of the discussion was that it was not 
a lark. But on the other hand, I cannot conscientiously say at any 
time I heard any discussion about brutality. 

Mr. Cuampers. What was your evaluation of Teil? 

Mr. Stoane. J would say that Teil was a very good investigator on 
certain types of cases. 

Mr. Cuamprrs. Did you form any opinion as to emotional stability 
and so on? 

Mr. Stoane. Yes, I thought he was emotionally not mature. He 
was a very young boy, And I thought he was emotionally rather un- 
stable in certain ways, and that is why I qualified that statement and 
said that he was a good investigator, an excellent investigator, in 
certain types of cases. 

Mr. Cuameers. Now, did you ever hear Teil or anyone else talking 
a any particular members of the investigative staff at Schwabisch 

all? 

Mr, Stoane. No, sir. 

Mr. Cuampers. Specifically, did you hear any rumors about Perl 
and Thon and Kirschbaum and the others, that they might feel that 
mistreating prisoners was the proper way to handle them in getting 
confessions from them ? ; 

Mr. Sroanz. I can’t say that any mdividual name was ever men- 
tioned at any time. 

Mr. Caamerrs. But there was just a general understanding it was 
pretty rough at Schwabisch Hall? , 

Mr. Suoang. Yes, sir. i i ae, 

Mr. Campers. And the prosecution staff was out to get the facts? 

Mr. Stoane. Yes, sir. - 

Mr. Cuampers. You were working in the Investigative Branch. 
Was there a chap by the name of Byrne working out of that same 
branch at that time? 

- Mr. Stoane. I recall the name, sir, but I can’t say definitely. 

_ Mr. Cuameers. Let me ask this question: Was there anyone out of 
your staff that ever had anything to do with corroborating evidence 
as secured by the prosecution staff at Schwabisch Hall? 

Mr. Stoanr. No, sir. 

Mr. Cxameers. So you have no way of forming any opinion as to 
whether or not they were corroborating the evidence that they secured 
through statements from the prisoners? 

Mr. Stoanr. No, sir; because, as I say, when I went in there, all 
this time while this was going on down in Schwabisch Hall, we were 
tied up on another major case. 
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Mr. Cuameers. Well, now, when you first started your testimony, 
you made mention that there were two times that you had contact with 
the Malmedy case. You described the one before the trial. There 
was one after the trial ? : 

Mr. Stoane. Yes, sir; do you want me to talk about that one? 

Mr. Cuampers. Yes; tell me about that. 

Mr. Stoanz. The second contact I had with the Malmedy case was 
strictly a contact with Colonel Peiper, Joachim Peiper, who, after 
he had been tried and sentenced to death and was in Landsberg at that 
time, I believe, awaiting execution—the case at the time was under 
review; that is, the first review—and I do not know how or why, 
but Mrs. Peiper contacted me and asked if it would be possible for 
her to get down to Landsberg to see her husband. — 

I referred the case at that time, if I remember correctly, to Colonel 

Smoak, although it may have been Colonel Ellis—he would have to 
help me out on that—whether it would be all right. The thing was 
referred to higher channels in view of the fact that Peiper was no 
longer under the jurisdiction of War Crimes. 
_ Anyway, as I understand it, permission was gotten from General 
McNarney for Mrs. Peiper to visit her husband, and I was ordered to 
pick her wp in Wiesbaden and drive her to Landsberg, be present dur- 
ing the entire time she was there with Peiper, and then bring her to 
Munich afterward. 

I did that. During that time I spoke to Peiper for, I would say, at 
least an hour, both in the presence of his wife and out of the presence 
of his wife. I had been given the side job during this contact to see 
if I could get any information out of Peiper relative to the Skorzeny 
aac I got no information from him and did not pursue the subject 

urther. 

But at that time Peiper did make a statement which I relayed im- 
mediately after my return to Colonel Ellis, and that is that Peiper 
bore no animosity whatsoever or hard feelings against Colonel Ellis. 
In fact, he sent his regards. I gave that message to Colonel Ellis in 
his office. 

Senator Batpwin. How did that happen to come up? How did you 
happen to discuss that? 

Mr. Stoans. What; sir? 

Senator Barpwin. That Colonel Peiper had no hard feelings toward 
Colonel Ellis. What brought on that conversation? 

Mr. Stoann. Frankly, I do not remember, sir. I discussed just 
generalities with him. In fact, I purposely tried to stay away from his 
trial and tried to get the conversation going to Skorzeny and his 
activities and did not get anywhere, and toward the end he expressed 
his appreciation for my having obtained permission for his wife to 
come down and having brought her down, and he said something to 
the effect that—I do not know how Colonel Ellis got into it. I think 
he said, “Colonel Ellis must think I am a terrible person,” or some- 
thing like that. I'am really not certain any more how it came in. 

Senator Batpwin. I was wondering if it came up in connection with 
any complaints reine made or anybody made concerning the manner 
in which Colonel Ellis or any of the prosecution team had treated 
them. 

Mr. Sroanz. No, sir; I remember how it came up. Mrs. Peiper 
mentioned originally something about Colonel Ellis wouldn’t look at 
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her during the latter part of the trial or something, and she wondered 
whether he had some resentment against her. I believe something. : 
like that started it, and then it turned as to Peiper’s personal reac- 
tions and he expressed that opinion of Colonel Ellis, and I immediately :: 
relayed that to Colonel Ellis at the time. eee 
Senator Batpwin. ‘In your talk with Peiper, did he make any com- : . 
plaints about any physical abuse of him or any physical abuse of his’ 
men ? ; 
‘Mr. Stoane. No, sir; the only complaint he spoke about was.a com- 
plaint at Landsberg, itself. He mentioned nothing whatsoever about: 
the pretrial treatment or events at the trial at Dachau, and he had onl 
one complaint which was at Landsberg. ‘ 
Senator Banpwin. Was that where he was confined awaiting 
execution ? ; 
Mr. Stoane. Yes. ‘ 
Senator Batowin. What was the complaint about?. , 
Mr. Stoans. It was about electric lights shining in his eyes all the 
time, and he could not sleep, so I told him he would get used toit. 
Senator Batpwin. This thing that you described as having hap- 
pened at Schwabisch Hall, was that the only time you were at Schwa- ° 
bisch Hall? 
Mr. Stoanu. It was the only time I was at Schwabisch Hall. I went 
down to Dachau several times to the trials. Ph 
If I may be permitted, I would say, during the time I sat there - 
which was four or five times during the trial, twice during the early 
stages and twice at the very end, I certainly saw no evidence of any- © 
body having a broken jaw. <A broken jaw usually shows up, and. 
there was none there. ig. ; 
Senator Barpwin.: At Dachau, did you have any: contract; frequent 
contact, or any at all, with the Malmedy prisoners awaiting trial? | 
Mr. Stoann. No, sir. 
Senator Batpwin. You did not? 
Mr. Suoaneg. No, sir. 
Senator Batpwin. How did you happen to be a witness in this casé?_ 
Mr. Stoanz. I had heard about the investigation—am I allowed to 
speak frankly, sir? 
Senator Banpwin. Yes, sir. 
Mr. Suoanr. I had read about the investigation and read insofar 
. as the newspapers gave, the versions of the testimony of certain peo- 
ple as well as some of the questions that had been asked the witnesses 
and certain remarks and statements that had been issued by certain 
members who were doing the questioning, and I felt very strongly— 
I discussed it with my wife at great length as to what I should do, and 
I felt very strongly that an injustice was being done to a group of 
pepe who had done a tough job very well, and I felt that by de- 
scribing an incident which had been in the minds of some people 
seemingly completely distorted, I could bring out the truth of the 
fact, and that is that any body might occasionally slap somebody, 
especially when it is immediately after a war and when we are faced | 
with the realities of a pretty gruesome tragedy and when we are all 
under pressure to do a job, which in many instances may be personally 
distasteful, and that was an entirely different thing to sit 2 or 3 years 
later in judgment of those events when the war hysteria and the 
hysteria that immediately follows a war is over and done with and 
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long since forgotten, and that many events, when you look at them 
today, may seem different than they did then. 

Also, I might add that the war crimes trials—I am sure I have seen 
a dozen letters go over my desk from Congressmen demanding aggres- 
sive and imperative action regarding the case of so-and-so and so- 
and-so, who was shot down or who. has been missing and rumor has 
it that he had been mistreated or killed by the Germans. When you 
get those letters, and you are told to go out and do something about it, .. 
you do something about it, and it is a difficult thing to sit 3 years later 
in judgment. 

Today, I think I would probably act different in many instances, 
too, in my relations with the prisoners, but at that time—well, pres- 
sure was on. 

Senator Baipwin. You only had this one opportunity to be at . 
Schwabisch Hall, and you saw that one incident? 

Mr. Suoang. Yes, sir. * 

‘Senator Barpwin. Did you talk to any of the prosecutors that were 
at Schwabisch Halli? 

Mr. Stoann. I talked to a member of the prosecution staff at the 
time in one of my visits to Dachau. I talked to Harry Thon. 

Senator Batpwin. Harry Thon? ie 

‘Mr. Stoane. Yes, sir. , ; 

Senator Batpwin. Did he say anything to you about how these con- 
fessions-had: been obtained or anything of that kind? 

Mr. Stoans. Well, he felt,.and still feels, very strongly that no un- 
due pressure was used at any time. 

‘Senator Barpwin. I mean by that: Did you get the impression that 
these people were being batted around? : 

Mr. Stoane., No, sir; I did not get any such impression. I do not 
think they were batted around. I think occasionally if somebody 
did not move fast enough or somebody got out of line, they may have 
gotten punched, but I would say, in light of what they did to us, that 
was not very bad. ; ¢ 

Mr. Cuameers. You know, one of the interesting: points about this 
is that you are one of the few eyewitnesses that. ever saw anybody 
slapped or abused. Everything else has been pretty much hearsay. 

I would like to pose this question to you: Thon was interested in 
getting a confession and showing you how fast he could get a con- 
fession. Suppose, after that one punch or one slap that he had not 
gotten the confession. Do you feel Thon might have gone ahead and 
been more rough in his treatment of the prisoners? 

Mr. Stoane. I could not answer that. 

Mr. Cuamprrs. You were there and knew the feeling of the place. 

‘Mr. Stoan. Yes, sir. o 

Mr. Cuampers. You say you cannot answer the question, but what 
would you have done or what do you think Thon would have done? 

Mr. Sxoanz. I do not know what Thon would have done. I can 
say what I would have done. 

Mr. Cuamsnrs. I suppose I have got to ask you: What would you 
have done? 

Mr. Stoanz. I would have slapped him until I got a confession out - 
of him if he got smart with me. I am.not interested inthe confes- 
sion—-I would like to show him: who is boss. . That is what’ I would 
have done.8 years ago... Today, T-would not... 0. 
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Mr. Cuampers. Do you suppose that Thon might not have done- 
the same thing ¢ : 

Mr. Stoane. I do not know, sir. J cannot speak for Thon. 

Mr. Cuampers. Did you ever hear Thon, whom I believe you said: 
you saw later on, comment on any of the confessions that he secured,. 
or did you ever talk to Thon about any of his cases at all? 

Mr. Stoanz. Yes, sir, I talked to Thon as recently as 6 weeks ago. 
when I was on active duty in the military, again on the airlift. 

Mr. Cuampers. You must have remembered this one incident. 

Mr. Stoane. Yes, sir. + 

Mr. Cuamprrs. Did you ever talk this one instance over with him? 

Mr. Stoane. No, sir; I did not think, in view of the investigation. 
and the charges and countercharges, that it would be a good idea to. 
discuss it. 

Mr. Cuampers. Did Thon have any comment to make about this 
investigation or any charges being made against the prosecution staff ?: 

Mr. Stoans. Yes, sir; we did discuss that, 

Mr. Cuamepers. What did he have to say ¢ 

Mr. Sroanr. He made the statement that Colonel Everett, was-— 
well, going off the deep end, so to speak; to put it politely. 

Mr. Ciramprrs. Did he have other comments to make? 

Mr. Sroanr. He simply said that it was not the truth, that all this: 
business about broken jaws, and, particularly I know he mentioned the. 
broken jaws and the kicking in the genital organs, that it was ridicu- 
lous because it was such an open-and-shut case that those things were. 
not necessary, and also: How is it that they all came out 2 years after- 
the trial instead of at the trial? 

He was pretty incensed about it, I know that, and he felt, I know: 
from the way he spoke, that a cloud was being drawn around this: 
event, this investigation and trial-of the Malmedy case, which. was. 
absolutely unfair. , 

Mr. Cuampers. I have no further questions. 

Senator Batpwin. Any questions, Senator Hunt? 

Senator Hunt. I have nothing. 

Senator Batpwin. Thank you very, very much. 

We will take a recess until 2 o’clock tomorrow afternoon. 

(Whereupon, at 3:45 p. m., a recess was taken until 2p. m..Tuesday,. 
May 24, 1949.) 
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WEDNESDAY, JUNE 1, 1949 


Unirep Stares SENATE, 
SuscoMMITrEE OF THE CoMMITTEE ON ARMED SERVICES, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10:30 a. m., in room 212 
Senate Office Building, Senator Raymond E. Baldwin, presiding. 

Present: Senators Baldwin (presiding), and Hunt. 

Also present : J. M. Chambers, of the committee staff, Colonel Mur- 
phy, Colonel Fenn, Col. C. B. Mickelwaite, Lt. Col. Charles Perry, Jr., 
Col. C. E. Straight, and Virgil P. Lary, Jr. 

Senator Batpwin. The meeting will come to order. 

Is Colonel Mickelwaite here? 

Colonel Micxretwarre. Yes, sir. 

Senator Barpwin. Hold up your right hand. Do you solemnly 
swear that thé testimony you shall give in the matter now in question 
eae truth, the whole truth, and nothing but the truth, so help 

ou God? 
: Colonel Micxretwarre. I do. 

Senator Batpwin. Sit down, sir. 


TESTIMONY OF COL. CLAUDE B. MICKELWAITE, OFFICE OF THE 
JUDGE ADVOCATE GENERAL, DEPARTMENT OF THE ARMY 


Mr. Campers. Give us your name, rank, and present station, please 
Colonel. \ 

Colonel Micxetwarrr. Col. Claude B. Mickelwaite, Assistant Judge 
Advocate General, Office of the Judge Advocate General, War Depart- 
ment, rather Department of the Army. 

. Mr, Cuampirs: Colonel Mickelwaite, during the war I believe, for 
a time, you were connected with the war crimes activities of the Kuro- 
pean Theater. 

I want to ask, in your own words, if you could tell us how you fit 
into the picture, the job you had there and some of the lines of organi- 
zation that ran below you, particularly at it affected the Malmedy 
trial, in order to sketch in your relationship to the picture, as a whole. 
I wish you would tell us the whole story. 

Colonel Micxenwarre. In 1942, I went to Africa as judge advocate . 
to General Patton, and I was first judge advocate of the Fifth Army. 
I went into Italy with General Clark on D-day, and in the spring of 
1944, I went on temporary duty to England, at the request of General 
Eisenhower. While I_was in England, I was requested by General 
Bradley, to be judge advocate of the Twelfth Army Group, and later 
the transfer was effected. 
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So, I went into France as judge advocate of the Twelfth Army 
Group, and remained as judge advocate at headquarters until August 
1945. 

During the fall of 1944, instructions, or a directive came from Wash- 
ington in regard to an investigation of war crimes, and the theater 
headquarters imposed certain duties upon subordinate organizations, 
including the Twelfth Army Group. In the Twelfth Army Group, 
most of the investigating duties were assumed by the various Judge 
advocate connections, as the directive had come from the Office of the 
Judge Advocate General in Washington, and it was in that capacity, 
as judge advocate of the Twelfth Army Group, that I first had any- 
thing to do with the Malmedy case. 

' The report of the investigation in that case came through my office 

and on to the theater office. This report of the investigation came 
from the First Army, which was one of the armies of the Twelfth 
Army Group. 

In the spring of 1945, I was assigned as deputy theater judge advo- 
cate, in addition to my other duties, which meant that I occupied 
two positions from the latter part of May 1945 until the ist of 
August, when the Twelfth Army Group was disbanded. My office 
at that time was in Wiesbaden, which was the headquarters of the 
Twelfth Army Group, and during that period while I held two posi- 
tions, the War Crimes Branch of the theater moved to Wiesbaden. 
From the 1st of August 1945 until early in May 1946 I was deputy 
theater judge advocate in charge of the War Crimes Branch, as it 
was called, at that time. a 

Upon the death of General Betts, early in 1946, I became the theater 
judge advocate and remained in that capacity until I returned to 
the United States in April of 1947, 

Mr. Cuamerrs. Now, this War Crimes Branch, was that divided 
down into sections so that you had your investigative end, perhaps, 
and your trial groups, and so on? How was that organized ?. 

Colonel Micxetwarre. Yes, it was organized substantially along 
the lines you have mentioned. There was the Evidence Branch, 
which included the investigation ; there was the Prosecution Branch; 
and, there was a Post-Trial Branch; and, Administrative Branch, 
and others. 

Mr. Cuampzrs. Now, at the time you were in charge of the War 
Crimes Branch as deputy theater judge advocate, who was in charge 
of the Evidence and Investigation Branch? 

Colonel Micnerwarre. I couldn’t be sure as to who was in charge: 
over the entire period. There were certain changes from time to: 
time. 

Mr. Cuamepsrs. I should ask it this way: Was Colonel Ellis a part 
of that branch while you were in charge? : 

Colonel Micxrtwarrs. Yes, he was. His exact position during the 

-entire period, I could not tell you; but, I believe he was in charge: 
of the Investigation Section, at least during a period of the winter 
during 1945 and 1946. ‘ 

Mr. Cuampers. Now, one of the duties of that Branch, Evidence: 
and Investigation Branch, would be to develop the facts and pre- 
pare the cases for trial in the Malmedy matter, is that right? . 

Colonel Micketwarrn. Yes, to develop the evidence. The Prése-. 
ae Branch would then determine whether there was a basis for: 

rial. : 
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Mr. Cuampers. Now, Colonel, I am sort of groping here trying to 
use you to fill in some of the many threats of testimony that we have 
recetved, so if you will bear with us on this just a little bit. 

During this period, in the Malmedy matters, were you responsible 
for the assignment of personnel to that particular staff 

Colonel Micxetwarts. In large measure, yes. I suppose we ought 
to review the organization further down to a certain extent. There 
were, during this period, two armies in occupied Germany, the Sev- 
enth Army and the Third Army. The investigation teams had been 
assigned by the theater to the armies, originally, even before the war 
ended a few teams were assigned, I believe, or about the time the war 
ended. Those teams continued to be assigned to the armies, so long 
as the armies existed; and, it was primarily the function of these in- 
vestigation teams which were established tor the purpose of investi- 
gating cases, it was primarily their function to secure the evidence in 
case where a war crime was alleged. 

Mr. Cuampers. May I interrupt you? When you say these teams 
‘were assigned to the armies, do you mean that they were assigned on . 
temporary duty from your outfit, or were they transferred to it and 
became organically a part of the army? , 

Colonel Micxetwatre. They were organically a part of the army, 
‘subject, however, to technical direction from my office. 

Now, in regard to the Malmedy case, I cannot, at this time, tell you 
whether it was an army team which initially investigated that or not, 
but at a later time, a special team was sent out of my office, as. was} 
done in certain unusual or important cases. We called those infor- 
mal investigation teams because they did not fit into the table of or- 
ganization which the formal investigating team occupied. In other 
words, the formal investigating team was the table of organization 
unit, and was treated like a company and administered in the same 
fashion. . 

Mr. Cuasrprrs. Was the Malmedy case one in which an informal 
team was created at a later date? 

Colonel Micxetwarre. That is correct. 

Mr. Cuamebers. I am trying to get at the personnel situation a little 
bit because there has been some criticism about the type of personnel 
that was assigned to the Malmedy case. 

What type of personnel did you try to get for assignment to this 
informal team, and then if you didn’t get the type of personnel you 
were asking for, why didn’t you get it? 

Can you answer that question? It’s a general story, but I think it 
should go in the record. ; 

Colonel Mickxeiwarrn. If you bring up the subject of personnel, it 
is a long story and we need to go back long before the incidents in the 
Malmedy case. : 

There have been, on numerous occasions, centers set up for the per- 
sonnel which we desired, and the members which we wanted: Lawyers, 
investigators, interpreters, stenographers, all qualified. 

With the demobilization, the inadequate organization which we had 
disappeared, in part—in fact, I may say disappeared in large measure. 
They just went home, as they were entitled to do. 

However, on numerous occasions in our conferences with Washing- 
ton, in our written requests upon the theater judge advocate, in G-1 
of the theater, we stated requirements and we stated the qualifications 
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of the personnel] which we desired, and, to a degree, we were given some 
assistance. That is, personnel from the United States was recruited 
in Washington, and was sent over. Some of these were officers, still on 
active duty, and some were civilians. 

Likewise, the theater headquarters, especially G—1, searched the 
rolls of the personnel in the theater, for the same-purpose. We were 
never able to fill our table of organization. ‘We were never able to 
procure the personnel qualifications which we desired in any great © 
numbers. It got to the point where we would take anyone who had 
the slightest indication of capabilities along the lines of these qualifica- 
tions that we had set up. 

To show you the situation in the winter of 1945 and 1946: General 
Betis, the theater judge advocate, came to Washington on a special | 
mission from theater headquarters. General Eisenhower had approved 
his mission, and it was for this purpose: On JCS 1023-10, the re- 
quirement was imposed of the trial of hundreds of thousands of war 
criminals. Now, I say hundreds of thousands, because having at- 
tended the trial of those found guilty of belonging to an organization 
condemned at Nuremberg, that was included in requirement JCS 
1023-10. 

Senator Batpwin. What organization was that, if I may interrupt? 

Colonel Micxrtwarrz. There were 10 organizations which were 
charged at Nuremberg, I believe it was 10; and, as I remember, some 6 
were found guilty. That included the SS—frankly I can’t remember 
the others; but, at the time General Betts came back, as I say, some 
10 were charged, the organizations were charged, that was the.manner 
of indictment at Nuremberg. 

Now, in addition to the responsibility for the trial of those people, 
we were charged with the responsibility for the trials of concentration 
camp cases, for offenses against American troops and for the higher 
Nazis, other than those on trial at Nuremberg at that time, which were 
the additional four-power trial. 

General Betts came back with the proposal. transferring the trial of 
the higher Nazis to an organization which would succeed the Interna- 
tional Tribunal and also there was shifted from his responsibility, the 
trial of the members of the organization; and later, as you know, that 
was turned over to the Germans under the de-Nazification program. 

Now, while he was back here, the situation as to lawyers and as to 
judges advocate was particularly critical, and when I went into the 
office I had a study made and on about the Ist of January in 1946, Gen- 
eral McNarny who had succeeded to General Eisenhower, sent a per- 
sonal message to General Eisenhower, or atleast the Chief of Staff, and 
I think General Eisenhower had become Chief of Staff at that time, 
saying in effect, “I cannot be responsible for the proper administration 
of military justice in this theater, or the completion of the war crimes — 
program, unless you send me personnel of appropriate qualifications 
in sufficient numbers, which is not indicated at this time.” 

Nothing much happened. We got a few people, but no judges advo- 
cate or lawyers in the numbers which General McNarny regarded as 
appropriate, for those two programs, that included military justice as 
well as war crimes. 

I merely say that to show you the situation in which we found our- 
selves. As the result of that, we were obliged to use the people we had, 
according to the best of their ability. ; 
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Mr. Cuamprrs. There has been some criticism of, well, several as- 
pects of it: One was lawyers with inadequate experience, that is one 
of the things that was criticized ; and then, the use of other than native- 
born Americans, in particular native-born Austrians and Germans, for 
the purpose of investigators. 

Now, how did those people come to you, Colonel? Did you select 
them yourself or were they sent down to you for further assignment, or 
how did you get them? 3 

Colonel Micxrrwarrr. We did very little selecting. They came to 
us from Washington, and came to us upon assignment from G-1 in 
the theater. My recollection is they would appear and hand us their 
orders, and they were with us for duty. - 

We had little or no opportunity, I might say no opportunity for 
preselection at the time of assignment. We took the people as they 
sent them to us. . 

Mr. Cuamperrs. Colonel, did you have any feeling as to the pro- 
priety, for instance, of assigning a man who might have been a native- 
born Austrian, who might have had some reason to have personal 
animosity toward the Germans, perhaps even an excess of that which 
we as Americans would have had, to the job of developing these cases 
and handling the investigations? 

Colonel Micxrenwatrr. To the best of my recollection, that matter 
was not even considered. 

Mr. Cuampers. You assumed when they came to you that they were 
competent, and you tried to evaluate their experience and training and 
assign them accordingly, is that correct ? 

Colonel Micxrnwaire. That is correct. 

Senator Batpwin. Do you mean by that that personnel was so short 
that you had to use,'to the best means available, those that were sent 
to you? 

Colonel Mroxenwarrr. That is correct, Senator. We were given a 

job, and we took the people they sent us. We were at all times 
' desirous of procuring personnel of a qualification that we had estab- 
lished, for instance 10 years law practice, but we did not get them. 
Likewise, with investigators. The G-1 sent us investigators from what 
were available to them, as well as some that came over from Wash- 
-Ington. 

Mr. Cuampens. I believe you said in your testimony that at one time 
it became so critical that the theater commander felt it necessary to 
say that he could not assume the responsibility for the administration 
of war crimes unless he did get; 

Colonel Micxerwattr. That included military justice and war 
crimes. In other words, the legal job in the theater. 

Senator Hunr. Colonel, now after having given us this information 
with reference to how they were selected, would you care to make a 
statement for the benefit of the committee, whether you feel the staff 
that did conduct the Malmedy cases was—not properly qualified ? 

Now, let me say one more word before you answer that: Most of 
them have appeared before us here. I have been very much impressed 
with some of them, they appeared to be very smart, capable men. I 
am assuming, from what you have said to us heretofore, that you feel 
you did not have capable personnel. Did you mean to infer that? 

Colonel Micxruwarrr. Let me put it this way: We did not have 
qualified, capable personnel in sufficient numbers to carry on all of the 


‘914 MALMEDY MASSACRE INVESTIGATION 


necessary duties, which were imposed on us. However, in the assign- 
ment or selection of personnel for a particular task, depending upon 
its importance, or the character of the job, we sought to use our per- 
--gsonnel which we had, to the best advantage. 
Now, I do not want to leave the impression that we did not have com- 
‘petent personnel. We did have, but we did not have them in sufficient 
numbers, and some of our personnel we had to use in such a fashion 
‘that we hoped that they would carry on properly, even though we 
-couldn’t put them on the more important tasks. 
We tried, however, in the important cases, to select personnel which 
“was best qualified for that particular task. 
Senator Barpwin. Excuse me, Senator. 
Senator Hunt. That’s all right. 
Senator Barpwin. Were you through? 
Senator Hunt. Yes, sir. . 
Senator Barpwin. What process did you use for determining what 
“the qualifications were, of the men who were sent to you? 
Colonel Micxrtwarts. About all we had was the 66-1, which was 
‘the combined qualification and efficiency record for officers; and, for 
civilians, as far as I can remember, we just asked them what their ex- 
perience had been. 
Senator Batpwrn. Talked with them before they went on the job? 
Colonel Micxetwarrs. Well, I didn’t talk to them. I have no doubt 
‘that the officers in charge did talk to them in order to determine their 
UTA CnEONE: There were some of them, of course, with whom I did 
‘consult. 
Senator Batpwin. Do you remember whether or not any were 
‘rejected ? ; 
oe Micxetwarre. No, sir, I have no recollection either way on 
that. 

Senator Batpwin. Now, these people that you assigned to do this, 
these different tasks, before they undertook their jobs, were they 
briefed at all, were they given any instructions as to how they were 
to proceed ? 

_ Colonel Micxeiwarre. I could not say that they were, individually. 
‘There were written instructions for the principal tasks which we 
had. We called them SOP’s—we had them for the investigations, for 
example—an extensive instruction. 

Senator Batpwin. Are copies of those available now? We would 
like to have for the record such SOP’s, as they are called, that may be 
available. 

Colonel Micxetwatrs. I have no records myself, but if I am not 
mistaken, Colonel Straight has a copy of the revised instructions is- 
sued in October; is that correct? | , 

Colonel Srraicut. The field directive on investigation ? 

Colonel Micnenwairr. Yes. 

Colonel Straicur. Yes; I have some of those. I do not have all of 
those that were in effect at that time. What I have are those that 
comprise a draft of the history of the war crimes that I have here on 
mylap. Ican help you with some of them. . ; 

Senator Barpwin. May I say to you gentlemen that one of the 
things that the committee would like to do would be to make some 
helpful recommendations, based upon the experience that we have 
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had with this thing, for the future conduct of such an affair. The 
committee is well aware of the fact that the Army was dealing with 
something that was entirely new in warfare, and that it was, for that 
reason, a difficult task to formulate policies and issue instructions con- 
cerning a matter with which our Army had had very little, if any, ex- 
perience whatever. So, one of the things we hope to develop out of 
this hearing is a recommendation or-recommendations for the guid- 
ance of such a thing in the future. 

Colonel, may I ask you this: When was it first contemplated, to 
your knowledge, or when was it first decided that there would be such 
a thing as war-crimes trials? 

Colonel Mickreiwartte. Well, officially, the first knowledge I had of 
it was in June 1945, when a message reached SHEAF—LI believe it was 
SHEAF, or it may have been the theater, I am not sure, from the Joint 
Chiefs of Staff—stating that war-crimes trials would be initiated 
before military-government courts. I saw that message in General ° 
Betts’ office in the presence of Mr. Justice Jackson, and the reason for 
the conference was that the trials were authorized before military- 
government courts. : 

Senator Batpwin. In other words, these courts were to be set up 
under the military government of Germany ! 

Colonel Micxeniwarre. That is correct. 

Senator Barpwin. American military government. 

Colonel Mickriwatre. That is correct. I want to add that in July 
the original directive was amended; and, as I remember, the word 
“Government” was omitted, and it said “military courts.” 

However, in the meantime, we had begun our study of the use of 
military-government courts, and it was later determined that, as soon 
as we could adapt them to this program, the military-government 
courts would be used as distinguished from the pure military com- 
mission. 

Now, it is only hearsay with me, but I understand that military- 
government officials desired that the courts be—that the trials be— 
held before military-government courts, and that was why that deci- 
sion was made, and why most of the trials were held before military- 
government courts. 

Senator Batpwin. You say that was in July 1945? 

Colonel Micketwarre. In June the first authorization for the trial 
of war criminals reached the European theater. 

Senator Batpwin. Then you don’t know where they came from? 

Colonel Micxerwarrs. Joint Chiefs of Staff. 

Senator Batpwin. Was that the American Joint Chiefs of Staff? 

Colonel Micxenwatrtr. Yes. 

_ Senator Batpwin. What were the connections of the other occupy- 
ing armies with the thing, in the very beginning? Do you remember? 

Colonel Micxetwatrrs. In regard to war crimes, there was no other 
connection except that SHAEF had issued instructions, I think in 
the latter part of 1944, in regard to the investigation of war crimes. 
Now, SHAEF was a combined headquarters. 

Senator Batpwin. In other words, as early as 1944 the combined 
headquarters had issued instructions or were talking about the trial 
of war criminals? 

Colonel Micxetwarts. I have no doubt that they had in mind the 
trials, but there was always the bar against the trial of a war criminal 
while the war was in progress. 
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Senator Batpwin. Yes, ye 

Colonel] Mickxrtwarrn. ee SHAEF bony directed that courts 
of inquiry be set up. Now, that was the British approach, because 
they used a court of inquiry as an investigative body, as distinguished 
from our court of inquiry. 

Senator Batpwry. But, it was not until June of 1945—that is, after 
VE-day—that the Judge ‘Advocate General’s Department actually got 
instructions to set up these military courts. 

Colonel Micketwarts. That is correct. 

Senator Batpwin. And it was at that time that you knew that one 
of your jobs was going to be the trial of war criminals? 

Colonel Micxenwarrs. Yes. 

Senator Batpwin. And, after that, you already testified that you 
began an organization of ‘how the thing was to be handled. 

Colonel Micxerwarrn. Let me say this: Even prior to my connec- 
tion, the organization had been set up in the theater judge advocate’s 
office, and again Colonel Straight, who was there prior to my contact 
with it, can give you details as to the time when that organization 
was established. 

‘Senator Batpwin. Do you know—excuse me. 

Colonel Micxetwatrs. If you are speaking of the organization and 
‘the arrangement for trials, from June on, I can tell you of how it was 
‘organized in the theater. 

Senator Batpwin. We would like to know that very much, Colonel, 
if you would tell us. 

Colonel Micxenwarre. Colonel Straight, if you will bring me my 
brief case, I could give you the exact dates on certain directives. 

Senator Banpwin. All right. 

Colonel Srraicurt. Is this it? 

Colonel Micxenwarre. Yes; that is it. 

On July 9, 1945, SHAEF sent a directive to USFET, which I be- 
lieve directed the institution of the war-crimes trials before especially 
appointed military-government courts. 

Now, notice that that was from SHAEF, General Eisenhower, to 
USFET, General Eisenhower. USFET was ‘the United States For ces, 
European Theater; that is, USFET was the American headquarters 
of the theater. 

So, General Eisenhower was authorizing’ himself as theater com- 
mander to proceed with these trials before eepecinily appointed 
military-government courts, 

Now, on the 16th of July 1945, a directive was sent from USFET 

(the United States Forces, European Theater) to the Third and 
Seventh United States Armies, outlining the procedure and directing 
the trial cases referred to the armies, before courts appointed by the 
armies. That is, the Third and the Seventh Armies. 
- Now, on the 25th of August 1945, a similar directive related to 
trials before military commissions was sent to the Third and Seventh 
Armies. It was actually directed to the Eastern and Western Military 
Districts, but those names were synonymous with the Third and 
Seventh Armies, so that by the 25th of August the armies were author- 
ized to try war criminals before military-government courts, and 
before military commissions; but there was always the tag on the mili- 
tary-government courts that ‘they should be especially appointed. 
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For instance, we increased the number of members on the court from 
three to five. I say “we.” The theater judge advocate really did 
it, but I was on some of the conferences. We provided for a law 
member. We provided for a finding of guilty and a sentence only 
upon two-thirds of the courts rather than a majority as provided in 
the military-government manual. : 

We provided for a review by the judge advocate, in a manner similar 
to review of court-martial cases. ~ All those things are in addition to 
the ordinary processes of military-government courts, and intended 
to safeguard, so far as we were able, the appropriate administration 
of justice in this field. 

In other words, we went out of our way to assure, we hoped, fair 
trials. Those requirements were imposed on the armies by this theater, 
and that is why we call them especially appointed military-government 
‘courts. 

Senator Batpwrx. What is the distinction between a military-gov- 
ernment court and a military commission ? 

Colonel Mickxenwattr. Senator, if you ask me as a lawyer to tell 
you the distinction, [ am afraid I am unable to; but, practically, there 
has always been this distinction, because military-government courts 
were set up specifically for the occupation and military commissions 
have been used for the trial of spies under martial law, and were used 
in the Ex Parte Quirin case here, although I think the jurisdiction for 
the two courts stems. from the same forces. That is my impression. 

Senator Bazpwrn. No military commissions tried any war criminals? 

Colonel Micxrnwaire. Yes, sir; they did. The reason for that was 
‘that we had a few cases ready for trial before the special regulations 
‘for the military-government courts—that is, adapting the military- 
government courts to the war-crimes trials—were issued; so that I 
cannot say how many, but there were a few trials by military com- 
missions in the summer and early fall of 1945. 

Senator Batpwin. Could these military-government courts try our 
‘own military personnel ? 

Colonel Micxetwatre. I can’t answer that, Senator. It had never 
been tested to my knowledge. 

Senator Baupwin. You know of no such case? 

Colonel Micxrnwarre. You are speaking of military personnel ? 

Senator Barpwin. Yes; our own military personnel is what I mean. 

Colonel MickeLwarire. It may be that, later on in the occupation, 
certain traftic courts under military government did try our personnel. 
‘That was under consideration, as [ remember it, at the time I was in 
the theater; but I believe that the regulations specifically prohibited 
the trial of Allied military personnel by military-government courts; 
but if you are asking me whether they had authority, that is more 
difficult as a question. 

Mr. Cuamprrs. How about a trial of our own military personnel 
for violation of the Articles of War? Could that have gone before a 
military-government court, or did. they have to be tried by our own 
military courts? 

Colonel Micxetwarre. They were universally tried before courts 
martial. 

Senator Batpwin. Now, to get at this thing from another angle, 
because I think there is a great deal of misunderstanding about it, 
certainly among the people. generally, and I think probably in the 
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Congress as well, the so-called Nuremberg trials, at which the top 
Nazis were tried, so to speak, the one in which Justice Jackson par- 
ticipated, that was a court that was established under all of the United 
Nations, so to speak, was it not ? 

Colonel Micxrrwatrr. It was established under a charter which 
was the result of a four-power agreement—Russia, France, England, 
and the United States. I suppose you would call it an executive 
agreement, because, as far as I know, it was not ratified by the Senate. 
That was the result of Mr. Justice Jackson’s representations, on the 
American side, in London in June and July of 1945, and the agree- 
ment was signed in August, I believe, of 1945; and the charter out- 
lined the jurisdiction, the rules of procedure, and so forth, and the 
court was bound by those—by the charter. 

Senator Batpwin. That was separate and distinct from the military- 
government courts such as heard the Malmedy cases? 

Colonel Micxrtwattr. That is correct. 

Senator Batpwin. But did those two different, courts, established 
in two different ways, deal with war crimes generally? I mean, was 
there any distinction made? 

Colonel Mickrnwarre. The only distinction as to who would be tried 
came from the limitation in the charter, which was, as I remember it, 
for the trial of the higher Nazis. I may be mistaken in that. -In any 
event, there was some cliscussion as to whether they would continue the 
International Tribunal after the original trial was over, and it was 
finally concluded that no further international trials would be held 
by the four powers. 

Senator Barpwin. So the military government—the American mili- 
tary government—went forward with the military-government courts 
to try the so-called lesser war criminals? 

Colonel Micxetwatrr. That is right. 

Senator Batpwin. Excuse me, sir, go ahead. 

Colonel Micxrnwatre. As a result of General Betts’ visit here in 
the winter of 1945-46, our responsibility became limited to the trial 
of accused in concentration-camp cases, within the American zone. 
That was the original limitation, an offensive against American citi- 
zens, particularly American soldiers. In other words, those were the 
two types of cases which we tried, and both of them ‘were tried under 
the laws of war, not under the: Nuremberg Charter or any other 
agreement. 

Senator Batpwin. That was the very next question I was going to 
ask you, Colonel. That was, how did you determine what constituted 
a trial—constituted a war crime over which these courts would have 
jurisdiction ? : 

Colonel Micke.wartr. We determined that by reference to the con- 
ventions, such as the Geneva Convention, the Hague Convention, the 
sources of customary jurisdictién under the laws of war, as stated by 
the writers; for instance. our past experience in the Revolutionary 
‘War, the Mexican War, when Genera] Scott established military com- 
missions. In other words, we went to the basic law as interpreted 
and practiced with reference to violations of the laws and customs of 
wars. 

Senator Barpwin. Well, violations of the laws and customs of wars 
which were supposedly based upon a rule of conduct that was con- 
sistent with warfare, and a violation of it would be conduct so in- 
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humane and unwarranted under the circumstances as to constitute 
a crime? 

Colonel Micxenwarrs. I think it is very well stated, Senator; yes, 
sir. ; 

Senator Batpwin. So that you did have sort of a backlog of so- 
called statute law and, you might term it, common law of warfare, 
upon which you 

Colonel Micxrenwarre. That is correct.. You will find no American 
statutes dealing with such trials, except as they may possibly be 
brought under the trial of spies and those who give information under 
the Articles of War 81 and 82. ‘But, military commissions, as I 
say, since the Revolutionary War, whether by that. name or others 
have tried offenders of the Articles.of War, that is, persons who had 
violated the laws of war have been‘tried and sentenced and, in some 
cases, hanged. For instance, Captain Werz was tried after the 
Civil War. ; 

Senator Batpwin. I was going to ask you about that. That is 

- the only one I recall, from my knowledge of history; he was the com- 
mander of Edisonville Prison at Georgia, and he was tried by a mili- 
tary court or a commission. ; 

Colonel Micxreiwatts. After the Civil War. 

Senator Barpwin. Yes; for inhuman treatment of prisoners. I 
do not recall whether he was ever executed or not. 

Colonel Micxetwatre. I am not certain of that. I believe he was, 
There were other trials of a similar nature. 

Senator Barpwin. In other words, that was your background, your 
background of rules of conduct of warfare? 

Colonel Micxrtwarrs. Yes, sir. 

Senator Barnwin. That was so reprehensible or inhumane as to 
warrant the special consideration of the military court, and the im- 
position of a sentence of some kind for their violation. 

Colonel Micxrnwarrs. Yes, sir. 

Senator Batpwiyn. Do you have any questions, Senator Hunt 2 

Senator Hunr. Colonel, did you know Colonel Ellis? 

Colonel Micxetwatte. Yes. 

Senator Batpwin. Did you know Major Fanton? 

Colonel Micxetwarrs. Yes; I didn’t know Major Fanton very well. 

Senator Hunt. Do you know Colonel Ellis well enough to give us, 
in your opinion. an appraisal of his capacity ? 

Colonel Mickrnwatrr. In what respect? 

Senator Hunr. To conduct the trials; he was the prosecuting at- 
torney, the prosecutor in the Malmedy cases. 

Colonel Micxunwarrz. Well, my association with Colonel Ellis, 
that is, I dealt with him from time to time on various matters, and it 
impressed me sufliciently that I thought he was competent as a 
prosecutor. 

Senator Hunt. Did you or did you not know Major Fanton well 
enough to make a statement on his capacity and his ability? 

Colonel Micketwarrs. No; J did not know Major Fanton well 
enough to—but I should appropriately express an opinion as to his 
ability as a prosecutor. I was under the impression, and still am, that 
he was a competent lawyer and investigator. He was not a member 
of the prosecution staff, as I remember it, at the trial. 
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Senator Hunt. Now, Colonel, in assigning personnel to the prose- 
cution and to the defense, did you have any rules or regulations set 
up with reference to the ability of a man, whether he should be 
assigned to the defense-or the prosecution? How did you decide when 
you were given a list of men, to conduct these trials—how did you 
decide who should be prosecution attorneys and who should be defense 
attorneys? an 

Colonel Micxetwarre. Well, let me say at the outset that there 
never was any plan or intention to pack the prosecution with our 
most competent personnel. We always sought to balance the prose- 
cution and the defense personnel to the best of our ability. 

: Now, as to the particular qualifications, I cannot say that we had 
any rules other than our judgment, from knowing or hearing these 
people tell us their qualifications, and sometimes I may admit that 
we were disappointed. I am not speaking of the Malmedy cases 
particularly, but in some other cases we were. We had to take them, 
more or less, at their face value, until we found out otherwise. 

Senator Hunt. Well, you have stated very clearly the point I 
wanted to develop, that you favored neither the prosecution nor 
the defense in your selection. : 

Colonel Micxznwarts. I can say most positively that in all our 
ae ia there was never a thought of packing the prosecution, so 
to speak. 

Senator Hunt. Before you left the European theater, Colonel, was 
it ever called to your attention, or were you ever told or advised, or 
did you learn of any force or violence being practiced upon the 
defendants by any member of the prosecution teams, or by the in- 
von roeetcr q 

Colonel Micxretwarre. If you are asking me, Senator, whether 1 
had credible knowledge of such practice, my answer is no. How- 
ever—— 

7 mentor Honr. Would you tell us what hearsay knowledge you had, 
if any? 

Colonel Micxretwatre. I was first apprised of allegations on the 
part of the defense counsel, in the latter part of April 1946; and it 

‘came to me by telephone from Colonel Corbin, who was the Third 
Army Judge Advocate in charge of war-crimes activities. He did 
not tell me what the allegations were, but he was seeking assistance 
in regard to his course of conduct and, I may say, that on war-crimes 
matters my office dealt directly with war-crimes officers of the Army 
on routine and technical matters. , 

As a result of that telephone call, Colonel Carpenter was sent to. 
Dachau from Wiesbaden to find out first-hand what the allegations 
were and to give us a basis for advising the Third Army as to the 
trials and the details thereof. is, 

Colonel Carpenter returned after his visit to Dachau and about the 
same time Colonel Ellis was called in. -Upon the basis of the infor- 
mation given us by Colonel Carpenter and Colonel Ellis, I reached 
the determination that allegations as to force and violence were not 
substantiated : that ruses, strategems had been used, that was admitted, 
and that a procedure which has later come to be termed as a mock 
trial, was used in certain instances—that was also revealed. 

Upon the basis of that information, I advised Colonel Corbin that 
it appeared to me that the best method of determining the truth of 
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the statements, whether they were confessions or otherwise, and for 
determining whether they were voluntary or not, was to present the 
entire picture to the court who, under our customary procedure, deter- 
mined whether confessions and statements are admissible, whether they 
are voluntary, and whether they should be received as the truth. 

Senator Batpwin. May I interrupt you there? Were there not 
some, or any specific instructions issued against abuse and physical 
violence? 

Colonel Mickxrnwatirs. Yes. In- those instructions which were 
issued to all investigators, the matter of the use of physical violence. 
was treated, that method I can’t tell you, but, when Colonel Straight, 
produces that, you will find it. 

Senator Batpwin. You have got a copy of those instructions? 

Senator Hunt. Colonel Fanton introduced a copy in his testimony. 

Mr. Cuameers. I think Colonel Fanton has the SOP he put out 
at Schwabisch Hall, but we will get from Colonel Straight copies 
of instructions on a theater level. 

Senator Batpwin. All right, Colonel, pardon me for the 
interruption. 

Colonel Mickreiwatrr. As I remember, Colonel Corbin agreed with 
our views as to the method of handling these allegations on the part 
of the defense, and accordingly the trial opened as had been planned. 

Now, subsequent to that time, I have not seen, I have not read the 
record of trial, the petition for review, or the military government 
regulations or the petition to the Supreme Court so that I am not 
further acquainted with those details. 

Mr. Cuameers. Colonel, may I ask one question about this admis- 
sibility of confessions? 

The inference I got from your remark was that they would be 
judged by the court as to their admissibility, somewhat under the 
same rules that we would have in our normal American courts, and 
is it not a fact that under the rules under which you were operating 
that such confessions could be admitted for such value as the court 
would care to put on them? In other words, the degree that they 
had been influenced by strategems, ruses, and things of that type 
would be weighed against what was said in a confession; but weren’t 
you all operating under this Ex parte Quirm document where prac- 
tically anything was admitted for such probative value as a reason- 
able man would put on it? 

Colonel Micxetwatre. Generally speaking, your statement is cor- 
rect. So far as military commissions were concerned, both in Italy, 
in France, and in Germany, the instructions were all copied from 
Ex Parte Quirin, to the effect that any evidence having probative 
value, and so forth, in the minds of the Commission, shall be admissible. 

Now, it is true that the military government military regulations 
do not speak in exactly the same terms; but, if you analyze them, you 
will find that any evidence is admissible, but its weight is to be 
determined by the court. That is a brief statement of what the mili- 
tary government regulations provide, so that it is substantially the 
same as the Ex parte Quirin, as used in Ex parte Quirin, or in re 
Yamashita. 

Mr. Cuameers. In the military government regulations which I 
believe were put out by SHEAF, were they influenced by the rules 
of procedure that had been developed at Nuremberg? In other 
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words, did they have imternational complexion as distinguished by 
the rules that would be normally developed under ordinary American 
practice ? 

Colonel Micxretwatrre. Colonel, I can’t tell you what influenced the 
drafting of the original military governnent regulations. Those 
were drafted in SHEAF; and SHEAF was separate from. the theater 
in these matters. To the best of my knowledge, even General Betts, 
the theater judge advocate, did not participate in the drafting of 
the rules and regulations pertaining to military government courts. 

Mr. Cuamszrs. SHEAF was an international organization ; is that 
not corréct ? 

Colonel Mickriwarts. That is correct; it was allied headquarters. 

Mr. Cuamerrs. And there is no question but what the regulations 
they issued are different from our normal practice? 

Colonel Micxreuwaire. That is correct. 

Mr. Cuampsrs. The inference is that they had been affected by some 
international agreement on the matter. J am not trying to pin you 
down, if that is not the fact, but repeated comment in our testimony 
here has been that we were operating under a sort of an international 
arrangement whereby we had lowered our own arrangements down- 
ward, perhaps, toward a continental code for the admissibility of 
evidence and thereby deviated from our criminal evidence i in the latter 
which we are now judging this case. 

Colonel Micxetwatrts. I have heard it said that the drafters of those 
regulations were influenced by the fact that the principal accused 
would be citizens of continental countries, where, as I have been told, 
I have not made a study of it, where the evidence i is admissible for 
such value as the court may wish to give it. That is pure hearsay. 
I have discussed the matter to a degree with Col. Charles Fairman, 
who participated in the drafting of the regulations, military g govern- 

ment regulations, for the occupation of Sicily. Professor Suither land, 
of Cornell University, assisted him. 

Those regulations were, I am told, the basis for these military gov- 
ernment regulations which were prepared for use in peetpied Ger- 
many, primarily. 

That again is largely hearsay and.my recollection of. discussions 
with Colonel Fairman who is a professor of international law on the 
staff at Stanford University, and the author of articles and books on 
martial law and war crimes and other subjects. 

Senator Hunt. When Colonel Corbin, the judge advocate called 
you, did he call or did he write? 

Colonel Micxerwarre. He called. 

Senator Hunr. When he called and asked advice and suggestions 
on a directive, and you sent Colonel Carpenter up to make the in- 
vestigation for you, do you happen to remember—did Colonel Corbin 
give you the source ‘of his information ? 

Colonel Micxxenwarre. He merely said that defense counsel had 
made certain allegations, as I remenaber it, which he thought ought to 
be looked into. 

Senator Hunt. He didn’t, of course, I presume, say that he had 
witnessed any mistreatment of defendants himself? 

Colonel Micxziwaits. Colonel Corbin? 

Senator Hunr. Colonel Corbin. 

Colonel Mickreiwairr. Oh, no. 
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Mr. Cruampers. Colonel, if I may interrupt to ask one question. 
there, why was there never a written report made of this matter, or 
some record of it? It has been discussed several times and apparently 
there was no written report filed. 

Colonel Micxrnwairs. Frankly, at this time I cannot tell you why 
there was not a written report made. To the best of my recollection, 
we had anticipated a record being-made by Colonel Carpenter, but I 
cannot be too sure-of that in detail, because within, over the week end 
that he returned and perhaps the same day, General Betts went to 
the hospital with a heart attack. He was involved at that time in the 
Litchfield trials, of which you have heard, perhaps. I was called to the 
theater judge advocate’s office and remained there, actually from that 
time on. “4 

Now, it is only recently that I have learned that the files contain no 
record, of Colonel Carpenter’s findings from his visit, but it may well 
be that Colonel Carpenter was busy and went about some other work 
and failed to make a report. I cannot say that I directed him to do it. 

(There was discussion off the record.) 

Colonel Micxetwarrr. I might say, in addition to the statement I 
have made, that the situation at that time is vastly different from that 
which exists today, and that if one had the foresight, which they 
have hindsight, there would certainly have been a record of Colonel 
Carpenter’s findings; but, frankly, it was all in the day’s work with 
us. We were very busy and perhaps mistakenly did not appreciate 
the fact that at a later time, that would be important. 

Mr. Cuampers. Colonel, is this a fair statement then, that Colonel 
Carpenter’s report to you was of such a nature that in your consider- 
ate judgment you did not feel it necessary to either direct that a 
record be made, or take any more positive action in it, it seemed that 
the matter had been ‘pretty well cleared up and you felt that. you 
could leave it up to the court to decide, insofar as the validity of the 
confessions was concerned, but insofar as the charges of brutality 
were concerned, they had not been substantiated ? 

Colonel Micxziwarrn. That is a very, very fair’ statement. 

Senator Hunt. I have nothing further. 

Senator Batpwin. Would you tell us again, Colonel, how the rules 
of procedure for the trial were developed? Where they came from? 
I know you have already touched on it, but I would like to have it 
again here in this place, if I might. ; 

Colonel Micxrtwairr. The specific rules for the especially ap- 
pointed military government courts, and the Malmedy court was one 
of those, were developed in the office of the theater judge advocate. I 
had very little to do with the preparation of those. I may have been 
called in on one occasion, but at that time, or at least during a portion 
of the time, I was also judge advocate of the Twelfth Army group in 
Wiesbaden, and the theater office was in Paris, and then it was moved 

‘to Frankfort, which was some 80 miles from Wiesbaden. 

So far, then, as the deviations I may say, from the military govern- 
ment manual were concerned, those were prepared in the theater judge 
advocate’s office. It is true that my office prepared a guide, but it 
was, in effect, an interpretation of the manual and the theater direc- 
tives, and were designed primarily to guide the courts and the counsel 
in this somewhat unusual procedure for Americans, that is, unusual 
in the sense that it differed from our customary court-martial pro- 
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cedure in certain respects, as, for example, the accused may be called 
at the outset of the trial, under these regulations; and, you may get 
the inference that he might be questioned as to whether he was guilty 
ornot. That certainly is unusual in our procedure, and so we limited 
that to merely identifying tlte accused, and so on through the trials, 
so that they would have a guide in the same fashion that our courts 
have a suide which is in the back of the court-martial manual. 

Senator Batpwin. And were the rules of evidence developed in | 
just the same way ? 

Colonel Micxenwattse. That is, our interpretation of them was 
developed in that fashion, yes. 

I may say, in regards to the rules of evidence, and certain other 
important matters, the trial guide was considered in detail by General 
oe in my office, before it was given the approval of the war-crimes 

ranch. 

Senator Batowin. Have you any further questions? 

Senator Hunt. No further questions. 

Mr. Cuamobers. No questions. .. 

Senator Batpwin. Colonel, I.notice you have some further notes 
there. Is there anything further that you have that you would like 
to testify to, or state? : 

Colonel Micxetwatits. Well, these notes are largely authorities 
which I thought I might have available if the questions dealt with the 
subjects. I might say, and probably you are already aware of these 
facts, that the rules of evidence used in this trial, the Malmedy trial, 
military government courts, military commissions in the European — 
theater, are substantially the same, and in some cases identical with 
those used in the Pacific theater, those used by the British in their war 
crimes trials, and are supported by the rules which were used even in 
the Civil War. Furthermore, the directive of the Joint Chiefs of 
Staff speaks on that subject, requiring that the theater establish for the 
trial of war criminals appropriate military courts which should, to 
the greatest practicable extent, adopt fair, simple and expeditious 
procedures designed to accomplish substantial justice without 
technicalities. ; 

That was the basic directive under which we operated. 

I don’t think I have anything further for the committee. 

Senator Batpwin. Colonel, you have been very helpful to us, and 
I think this, your testimony, has turned out to be very important. 

How long have you been mn the Army, Colonel ? 

Colonel Micxztwarte. I entered the military service on the 12th 
of May 1917 and except for a short period in 1919 and 1920, I have 
been in the Army continuously since that time. 

Senator Batpwin. In the Judge Advocate General’s Department? 

Colonel Mickeuwarts. No, sir. I served in the infantry for 14 
years and then transferred to the Judge Advocate-General’s Depart- 
ment. My law degree is from the University of California. I have 
a bachelor of science degree from the University of Idaho. 

Senator Batpwin. Your service then in World War I was as a 
combatant officer, an infantry soldier? 

Colonel Micxrtwarre. That is right. 

Senator Batpwin. I think that is all. 

Thank you very much. 

Mr. Cruambers. Colonel Straight, please. 
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Senator Batpwin. Will you hold up.your right hand ? 

-Do you solemnly swear that the testimony you shall give in the 
matter now in question shall be the truth, the whole truth, and noth- 
ing but the truth, so help you God 2 

Colonel Strareut. I do. ; 
Senator Batpwin. Be seated, please, Colonel. 


TESTIMONY OF LT. COL. CLIO E. STRAIGHT, JUDGE ADVOCATE 
GENERAL’S DEPARTMENT, DEPARTMENT OF THE ARMY 


Senator Barpwin. Will you give us your full'name, Colonel ? 

Colonel Strateut. Clio E, Straight. 

Senator Barpwin. You are presently a lieutenant colonel in the 
United States Army ? 

Colonel SrraicuHt. That is correct. 7 

Senator Batpwin. Judge Advocate General’s Department? 

Colonel Straicut. Yes, sir. — 

Senator Batpwin. How long have you been in the Army? 

Colonel Srraicut. I have been on active duty since September 10, 
1940. 

Senator Batpwin. Were you in the Army before that? 

Colonel Srrareut. I held a Reserve commission, and have since 
August 1933. 

Senator Batpwin. Are you a veteran of World War I? 

Colonel Srratcut. No, sir. 

Senator Batpwin. Did you attend college? 

Colonel Srraicur. Yes, sir; the University of Iowa, with a B. A. 
in 1928; doctor of jurisprudence in 1930, 

“Senator Barpwin. All right, go ahead, Mr. Chambers. 

Mr. Cuameers. Colonel Straight, I believe it has been testified to 
here that you were a part of the war crimes branch, in the ETO dur- 
ing the war. Will you tell us, if you please, of your assignment to 
that organization, and of the part you played in the war crimes branch, 
as well as, and of course in particular, of your relationship with the 
Malmedy trials? 

Colonel Srratcur. Briefly, I was called in to Paris March 18, 1945, 
by General Betts; assigned to the war crimes branch at a time when 
it scarcely existed, if you measured it from the standpoint of person- 
nel, and a few days thereafter I was assigned as deputy, second in 
charge of the branch. I remained in that capacity until, I think, 
May 13, 1946, at which time Colonel Mickelwaite had been assigned as 
theater judge advocate, and following which I was assigned as deputy 
judge advocate for war crimes, in immediate charge of the operation. 
'. T remained in that capacity to the end of the operation, namely, 
July and August 1948. From about September 1946 until June 1948, 
. T also had the dual capacity of commanding officer, 7708, war crimes 
group, an organization created by the theater for administrative: 
purposes, to facilitate the handling of the assignment of personnel. 
and equipment and so forth. z - 
I think your question covered my connection with the Malmedy 
case? ri 
Mr. Cuampers. You have given us your general background, there; 
but didn’t you also have something to do with the review of the 
Malmedy cases? : 

Colonel Stratcut. Yes, sir. 
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Colonel Mickelwaite, before.me, and: while I was deputy judge ad- 
‘vocate for war crimes, the deputy judge advocate for war crimes 
had the responsibility, by theater directive, to prepare a review and 
recommendation, as to each record of trial, for the consideration of 
the theater commander. Thé same directive required that the theater 
judge advocate prepare for the theater commander his views and 
comments upon the review and recommendation prepared by the 
deputy, and, yes, I did review the Malmedy massacre case. 

Mr. Cuamenrs. Did you prepare the printed review on that case? 

Colonel Srratenr. I did not prepare the rough drafts. I had a 
post-trial section, composed of lawyers, with stenographers helping 
them; in other words, I had a staff that always prepared the rough 
‘drafts of reviews. However, in connection with this review and rec- 
ommendation, I spent, I cannot tell you exactly, my best memory is, 
between 2 and 3 weeks on going over the draft of the review and rec- 
sence with Dick Reynolds, the man who did the latest spade 
work, 

I want to emphasize, in-that connection, that I arranged myself 
a hide-out in the billets at the caserne, so that during that time I 
was completely free from administrative responsibility and we worked 
days, and we worked nights, as was customary. 

Mr. Cuampers. Colonel, we have had a great deal of testimony 
here about different reviews, and I do not intend to go into a complete 
enumeration of all the reviews and investigations that studied the 
Malmedy trials, but I think we got up to around 11 or 12 of them. 

Could you tell us the review steps, up until the time General Clay 
first passed on the sentences of these accused ? 

Colonel Srraieur. I was the first one to review the record. I say 
that in the sense that I was the first one who had the responsibility 
for the review. I had a staff with me, in my post-trials* branch, 
of course. JI have read the record, incidentally, of course, and have 
seen the stories about the number of reviews. ‘There was a draft re- 
view and recommendation made, submitted to me in January, or early 
February 1947, and my best memory is that Maxmillian Kessler, a 
civilian; Mr. Childs, a civilian; and Lieutenant Dedamio, worked on 
that draft. 

I sampled that draft, and at the same time I was sampling a review 
.on the Mathausen concentration-camp case, and in view of the fact 
that I had no trained personnel in my post-trial branch, many, many 
times reviews were sent back to be rewritten and built up anew from 
the record, because it was thought that an accurate, workmanlike job 
had not been done. 

I knew that Colonel Mickelwaite was uneasy about the time expir- 
ing in connection with those two cases particularly, and with reviews 
in general, because of my lack of personnel. 

It happened that he was in Augsburg and Dachau almost simulta- 
neously with my examining those two drafts, and I insisted, on the 
morning that he planned to leave, that he come to the office and the two 
of us examine the review, the draft of the review and recommenda- 
tions in the Malmedy case and in the Mathausen concentration-camp 
_ case, because I was of the opinion that they must be built up anew 
‘from the record, irrespective of the question of time. 

We did, jointly, sample, examine, spot-check, and go over those two 
reviews and recommendations, and he agreed with me that they must 
be dome over from the record, which was done, 
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- We were in grave doubt as to who should be assigned to it. I had 
Dick Reynolds with me, who had done some writing, I found, he re- 
cently had come with me, for corpus juris. I called Dick in and 
assigned him to rewrite the review and recommendation in the Math- 
ausen concentration-camp case, and told him he could select someone 
to work with him. He selected Captain Mueller. 

T think Colonel Mickelwaite remained there while that was done. : 

Then we discussed the problem of who should prepare, or build 
up the draft anew, of the Malmedy. case. We could not identify 
anybody in the organization that had ever had any review experience 
before, any work writing reviews in courts-martial cases, or similar 
work, with the exception of Bill Dennison. He was just finishing the 
Flossenburg concentration-camp trial, as chief prosecutor, and we 
planned to assign him the Buchenwald concentration-camp trial, but 
it wasn’t scheduled to start until sometime in April. 

T thought he was the man for the job, and that while he would hav: 
some work in connection with the Buchenwald case, there had been 
a tremendous amount of work done on it and he would have a sub- 
stantial staff to assist him on the job. - , 

Senator Batpwry. I think that we will have to suspend here, and 
we will go forward at 2 o’clock. 

(Thereupon, at 12:03 p. m., the subcommittee stood in recess until 
2 p.m., that same day.) 


AFTER RECESS 


The committee reconvened at 2:50 p. m., upon the expiration of the 
recess. 

Senator Barpwin. Colonel Perry? 

Will you raise your right hand and be sworn? 

(Thereupon, Lt. Col. Charles J. Perry was sworn by Senator Bald- 
win.) 


TESTIMONY OF LT. COL. CHARLES J. PERRY, ADJUTANT GENERAL’S 
DEPARTMENT, ARMY SERVICE UNIT 4202, WESTERN RECRUITING 
DISTRICT, EL PASO, TEX. 


Mr. Cuamerrs. Colonel Perry, will you give us your full name and 
present station ? 

Colonel Perry. Charles J. Perry, lieutenant colonel, Adjutant 
General’s Department, presently stationed with Army Service Unit 
4202, El Paso, western recruiting district, El Paso, Tex. 

Mr. Cuampers. How long have you been in the Army? 
aay Perry. Thirty years, sir. I entered the Army in December -- 

Mr. Cuampers. And you are a lawyer, I take it? 

Colonel Perry. I hold a master’s degree at Northeastern University, 
of Boston, Mass. 

Mr. Cuimpers. During the war, Colonel Perry, I believe you were 
engaged in the investigation of some of the war-crimes trials; is that 
correct ? . 

Colonel Perry. During the war, sir, I was adjutant general of the 
Kighty-sixth Blackhawk Division. After VJ-day, in January 1946, 
I returned to the United States, and subsequently returned to Ger- 
many, then assigned to the war crimes group. 
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_ Mr, Cuameers. Colonel Perry, it has been repor ted to us and I be- 
lieve we have an affidavit which was submitted in part by Colonel El- 
lis, in the record, that in connection with your investigation of another 
case which had to do with the Malmedy matter, that you interviewed 
some of the accused, some of the Malmedy accused, during which 
time I believe certain statements were made to you concerning their 
affidavits alleging mistreatment or brutalities. 

I may have misstated my memory of that affidavit, but will you | 
please tell me, or tell the committee, what you remember of that par- 
ticular instance ? 

Colonel Perry. In February 1947 I got a clearance to enter Lands- 
berg Prison to interrogate some of the condemned in the Malmedy 
ease in connection with the investigation of the One Hundred Fiftieth 
Panzer Brigade. 

Mr, Cxamenrs. Is that the One Hundred Fiftieth Panzer Brigade 
commonly known as the Scorzeny ? 

Colonel Perry. That was commonly called the Scorzeny case. While 
there I did interview Peiper and Junker in connection with their treat- 
ment prior to, during, and subsequent to the trial in the Malmedy 
case. 

Mr. Cuampers. In the Malmedy case? 

Colonel Perry. Yes. 

Mr. Cuampers. May I ask, Colonel, were you assigned the mission 
of looking into Malmedy case mistr eatments? 

Colonel Prrry. No, sir. My mission was to identify jeep teams in 
American uniform with American equipment behind American lines 
donne the Battle of the Bulge. 

Mr. Cuampers. Why did you feel it necessary to talk to Peiper and 
Junker concerning alleged mistreatment in connection with the Mal- 
medy trials? 

Colonel Perry. Since I was going to Landsberg, Ellis asked that 
if possible I talk to Peiper and icles about their treatment to save 
a trip down there, presumably, since I was there. He stated _at the 
time that the chief defense counsel in the Malmedy case, Colonel 
Everett, had returned to the United States and there were charges of 
mistreatment. 

There was a charge of bullet holes in the wall at Schwaebisch Hall, 
there was a charge of pieces of flesh in the wall at Schwaebisch Hall. 
He asked that I look into that. My mission was investigation. 

Mr. Cuamperrs. Could you tell us what you found out from these two 
individuals concerning their treatment at Schwaebisch Hall? 

Colonel Prrry. I talked first to Junker. I asked about bullet holes 
im the wall, pieces of flesh in the wall, and it was.amusing to Junker. 
"The basis for the rumor or charge was a ingle that Junker had writ- 
ten. If I remember it correctly: 

Remember you well dear ole Schavaebiseh Hah, 
With its pieces of flesh and bullet holes in the wall. 

He did that to rag Ellis. It was a jingle. 

Mr. Cuamenrs. Did Junker say he had been mistreated or that in 
any way he felt that he or any of the rest of the people at Schwaebisch 
Hall had been physically mistreated ¢ 

Colonel Prrry. He not only said that he had not been mistreated, 
but he was amazed at the treatment he had received. 
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Mr. Cuampers. What do you mean by that? 

Colonel Perry. He did say that had circumstances been different, 
had he been an American in the hands of German captors, the treat- 
ment would have been much worse than the treatment he had re- 

-ceived as a German. 

Mr. CuamMeers. What was the date that you talked to Junker, ap- 
proximately ? 

Colonel Perry. The 7th of February 1947—the 8th of February I 
think it was, 1947. 

Mr. Cuamprrs. And this is— 

Colonel Perry. The exact date-I am not sure of. 

Mr. Cuamerrs. The first name of this man Junker is spelled B-e- 
n-o-n-1? 

Colonel Purry. Yes. 

Mr. Cuamepers. I have here an Lnerdiawit which was executed on the 
19th of January 1948, signed by Benoni Junker, which I am going 
to read to you. It is very brief. It is a sworn statement and it goes as 
follows: a ie & 

Aware of the significance of a sworn statement as well as of the fact that false 
sworn statements are punishable both by United States military government and 
German authorities, I hereby declare the following: 

During the pretrial investigation for the Malmedy trial I was once subjected 
toa mistreatment. This took place on 28 February 1946 as prophylactic measure 
for the interrogation which was to follow. I was standing against the wall 

-of a hallway with a hood over my head and suddenly received a series of blows 
by fist into the abdomen, the side of my body and my back after I had been pulled 
back from the wall. Thereupon I was pushed into an interrogation cell where 
after a few moments the hood was torn off from behind. 

The interrogation officer who was sitting before me at the table who during 
the main trial was revealed to have been Lieutenant Perl, breathed heavily, had 
a reddened face and bushy hair. He said “Now, now, quiet down—I am not 
that way.” From which I concluded at that time that he had been the one to 
beat me. The truth of this statement is strengthened by the fact that the “special 
treatment” was very mean, but was not carried out in an expert fashion. 

I was used to greater firmness and technique in this field from the United 
States prisoner camps. I would like to emphasize especially that my statement 
was based less upon the daring fists of Lieutenant Perl but rather upon the con- 
frontations of false witnesses, a few well-placed lies excerpts from strange 
statements and the intimate appeals to my duties as an officer. 

I would like to add yet that during my 3-month stay at Schwaebisch Hall I 
repeatedly heard in the hallways and in cells located next to mine the resound- 
ing of beatings, cries for help, moaning, crying and shouts of agony. : 

(Signed) BENONI JUNKER. 


That is signed at Landsberg on January 19, 1948. Some few 
months before this was executed you talked to him and at that time 
the statements made to you apparently are not consistent with what 
er been put in this affidavit. Do you have any comments to offer on 
that ? 

Colonel Prrry. Subsequent to my talking with Junker I think 
_ petition was made for clemency in his case. I may be wrong on that. 
I have no personal knowledge of it. It may be that he made the 
statement in hopes of clemency, but that is only a guess. I have no 
personal knowledge. 

Mr. Crramenrs. I noticed in your affidavit which was submitted to 
Colonel Ellis, and at this time with the Chair’s permission T would 
like to insert this in the record: 

Colonel Perry. I have a copy of my affidavit. 


930 MALMEDY MASSACRE INVESTIGATION 


Mr. Cuampers. I notice you say that J faeae volunteered the state- 
ment that the origin of these stories—that concerns the holes in the 
cell walls and the bits of flesh and what not—was based on a desire to 
wiggle out of damaging testimony voluntarily given by some of the 
defendants. 

’ Colonel Perry. That is right. That is what Junker told me. 

Mr. Coens, How would you evaluate this affidavit that he placed 
in here? 
Colonel Perry. I would give it very. little probative weight, the 

subsequent affidavit. 

Mr. Cuameers. You talked to Junker. What was his attitude when 
you talked to him? You say he apparently felt he had been well 
treated at Schwaebisch Hall. Did you feel that he was telling you 
the truth when he said that he had not been struck or threatened with 
bodily harm and so on? 

Colonel Perry. His attitude was friendly toward me. It was co- 
operative. I believed him at the time. 

Mr. Cuampers. You believed him at the time? 

Colonel Perry. The statements that he gave me; yes, sir. 

Mr. Cuampsrs. Do you still believe that he was telling the truth 
when he talked to you? 

Colonel Prrry. TI still believe that he was telling the truth when he 
spoke to me. 

Mr. Cuameers. Either he was telling the truth when he talked to 
you or he was telling the truth in this affidavit. 

Colonel Prry. T have no knowledge of the circumstances surround- 
ing the second affidavit. My affidavit I took. I had opportunity to 
see the man, to note his reactions, note the response to my questions. 
Since I talked to the man face to face, talked to him personally, he was 
ene, he was cooperative, I believed that he was telling me the 
trut 

Mr. Cuampers. Perhaps for the record you should tell us directly, 
after reference to your statement if you care to, what he had to say 
concerning his treatment at Schwaebisch Hall. 

Senator Batpwin. Let me interrupt there. As I understand you, 
Colonel, you went down there in connection with the investigation of 
another case entirely; is that correct ? 

Colonel Prrry. That is correct, sir. 

Senator Batpwin. But the man you wanted to see was this fellow 
Junker ? 

Colonel Prrry. I saw others. 

Senator Batpwin. But you did want to see Hint 

Colonel Perry. I did want to see Junker, I was attempting, sir, 
to identify jeep teams, to. identify the personnel in jeep teams, since 
the personnel at the time in point, point of my investigation, were in 
American uniform, passing. through the German lines, 

Junker was a member of the First SS Panzer Division. The jeep 
teams passed through the First SS Panzer Division. Interrogation, 
investigation, showed a very crowded road, very poor traffic circula- 
tion. Aj jeep,. an American quarter-ton jeep, which is as American as 
some of our idioms, could not possibly be construed as German equip- 
ment. If they had seen a jeep, did they recognize any of the personnel 
in American uniforms in that jeep? That was my point, sir. 
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Senator Barpwin. And that was entirely unrelated to the Malmedy 
case. 

Colonel Perry. Entirely unrelated to the Malmedy case. 

Senator Batowiy. Before going down there you had talked to 


Colonel Eilis? 

Colonel Perry. Yes, sir. 

Senator Batpwin. What did Colonel Ellis say ? 

Colonel Perry. He said that Colonel Everett had returned States- 
side—returned to the United States. There were charges of beatings, 
maltreatment, torture, during the pretrial investigation at Schwaeb- 
isch Hall. He asked me if I had time to talk to Junker and to Peiper, 
and find out, as an impartial investigator. I had not been in the 
theater during the pretrial investigation. I went there impartially. 

Senator Batpwin. So it was under those circumstances that you 


talked with Junker ? 
Colonel Perry. It was under those circumstances that I talked with 


Junker ; yes, sir. 
Senator Batpwin. And that I think you said was on the 7th or 8th 


of February 1946 ? 
Colonel Perry. On or about the 8th of February 1947, sir. 
Senator Barowrx. What is the date of the affidavit? 
Mr. Cuamprrs. January 19, 1948. 
Senator Barpwin. Did you make out a written statement? 
Colonel Perry. I made out a written statement; yes, sir. 
Senator Baupwrn. For yourself? 
Colonel Perry. For myself. 
Senator Barnwrn. Did you get any statement from Junker? 
Colonel Perry. No, sir; I did not take a written statement from 


him. 
Senator Batpwin. Read to us what you said in your aflidavit that 


Junker said. 
Colonel Perry (reading) : 


Junker, who spoke excellent English, informed me that during the develop- 
ment of the Malmedy case at Schwabisch Hall, Germany, he, at no time, was 
struck by anyone connected with the investigation of the case. He stated 
that the treatment he received during his confinement at Schwaebisch Hall 
was better than the treatment he received at Dachau and the physical conditions 
at Schwaibisch Hall were much better than these at Lansdberg. I again asked 
specifically whether he had at any time before or during his trial been struck 
or threatened with bodily harm by any interrogator. He answered specifically 
that he had never at any time been struck or threatened with bodily harm by any 
American captor, interrogator, or jailer. 

I asked whether he had been treated in any manner which might tend to 

humiliate him or degrade him in the eyes of his former subordinates or superiors. 
He stated that he was intensely interrogated at Schwabisch Hall and that fre- 
quently his answers to direct questions were distorted and colored to suit the 
ideas of his interrogators in an effort to elicit further information, but that such 
methods were not unusual and were probably a great deal milder than the 
. methods which would have been used by German interrogators had the circum- 
stances heen reversed. 
’ He further stated that the interrogation was not believed by him to be an 
effort to degrade him before his German comrades and actually did not so 
degrade him. I asked whether he had at any time seen or had been placed in 
cells which contained bullet holes or pieces of.flesh, human or other. He answered 
that the story about pieces of flesh. was the. figment of someone's imagination 
and without basis of fact: algo that since the prison at Schwabisch Hall was an 
old prison there may have been holes in the cell walls, but he was certain that if 
there were such holes he had not seen them. , 
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He stated further that the story reference to pieces of flesh and bullet holes 
in the walls was so fantastic to him that he wrote a humorous limerick about 
that subject and addressed the limerick to the chief of the prosecution staff 
‘during the trial at Dachau. Junker volunteered the information that he held no 
malice toward any individual connected with the prosecution of his case and 
that he particularly esteemed and respected the chief of the prosecution staff, 
Lieutenant Colonel Ellis, Judge Advocate General’s Department. 

I asked whether he had heard stories of mistreatment of prisoners at 
Schwabisch Hall during the development of the Malmedy case. Junker replied 
that he had heard such stories from many of the defendants in that case but 
that he believed none of them to be true, 

He further volunteered the statement that the origin of these stories was based 
_ on a desire to wiggle out of damaging testimony voluntarily given by some of 
the defendants; that when they realized that such testimony was to their dis- 
advantage they attempted to negative such testimony with the false claim that 
it was beaten out of them. He regretted that such realization was too late to 
help them and was fully aware that the claim of mistreatment was a weak and 
futile defense. 

I asked whether this weak and futile defense was known to or fostered by the 
defense staff of these individuals. Junker was emphatic in his assertion that 
this attempt to discredit the prosecution was not only sponsored by the defense 
staff but was of the opinion that it originated with them. I asked wheher the 
defense staff or any person on that staff had advised hiim not to answer ques- 
tions for American interrogators after the trial. Junker stated that after trial 
and sentence and subsequent to his initial confinement in Landsberg he had been 
advised by Lieutenant Colonel Sutton and by Colonel Everett, of the defense staff, 
to anSwel no more questions for any American and to submit to no further inter- 
rogations by American investigators or interrogators. 

When asked by me whether he desired me to convey any word from him to any 
member of the prosecution, he stated that he particularly wanted his thanks 
conveyed to Colonel Hillis and his kindly feelings conveyed to the other members 
of the investigation team who developed the Malmedy case. He particularly 
wanted all members of the prosecution to know that he held no malice or unkind 
feelings toward them, fully realizing that as members of an armed force they 
were performing an assigned mission to the best of their ability. 


At the time he made this statement to me, sir, he was in condemned 
row. He was awaiting the execution of the death sentence. I be- 
lieved it to be true. ; 

Senator Batpwin. Do you know when that execution had been set? 

Colonel Perry. No, sir; I do not. 

Senator Barpwin. Did he mention the fact to you that he was under 
sentence of death? 

Colonel Perry. He had a red jacket on, which was the mark of a 
man condemned to death. 

Senator Barpwin. Did he give you any information about the part 
that you wanted to know? 2) 

Colonel Perry. He told me that at the time of the Malmedy massacre 
he was not present with his unit but was on leave, I think at Fry- 
dendal, somewhere in.the vicinity of Berlin. 

Senator Batpwin. Did you believe that? 

Colonel Perry. The man said he was not present with his unit. I - 
had heard that before from other sources. 

Senator Barpwin. Have we a record of what happened to Junker? 

Mr. Cuamsers. I think the record should show that he was con- 
victed and sentenced to-death, and that was changed to life on review, 
and was finally approved. for 15 years’ confinement. 

Senator Batpwin. In your affidavit, have you got anything there 
about the information concerning the jéep teams? 

Colonel Perry. No, sir. 

Senator Batpwin. This just pertains to the Malmedy matter? 
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Colonel Perry. Yes, sir. 

Senator Barpwry. When you referred to this affidavit, is that the 
one you filed in connection with some of the Malmedy investigations ? 

Colonel Perry. This is a copy of the affidavit I filed. This has been 
in my possession since I made it. 

Senator Batpwin. I mean your purpose in making this affidavit 
was in connection with the Malmedy investigation ? 

Colonel Perry. Yes, sir. 

Senator Barpwin. Do you know Colonel Ellis? 

Colonel Prrry. Yes, sir. 

Senator Barpwin. How long have you known him? 

Colonel Perry. I met Colonel Ellis on his return to the United 
States, sometime in the fall or early winter of 1946. 

Senator Batpwin. Did you know him in Germany? 

Colonel Perry. That was in Germany, sir. 

Senator Batpwin. Are you an intimate friend of his? 

Colonel Prrry. No, sir. 

Senator Batpwin. How often have you seen him? 

Colonel Prrry. Only on official business. 

Senator Batpwin. Have you ever been out with him socially in any 
way? ; 

Colonel Perry. I went hunting with him in the Tanes Hills once. I 
had dinner at his home, once. That is the only personal association 
I have had with Ellis. 

Senator Batpwin. When you went hunting with him and had dinner 
with him, were there other people present ?. 

Colonel Prrry. Yes, sir. 

Senator Batpwry. Have you seen him since? 

oo Prrry. I have not seen Ellis since I left Germany in June 
of 1947. 

Senator Baipwin. How did you happen to file this affidavit, Colonel? 

Colonel Perry. I made notes on all information I received. IY was 
preparing a summation of another case. Ellis asked me to condense 
my notes into the form of an affidavit. . 

Senator Batpwin. So you did it at the request of Ellis? 

Colonel Pzrry. Yes, sir. 

Senator Barpwin. Where was it that you talked with this Junker? 

Colonel Perry. In the prison officer’s office in the prison at Lands- 
berg, Germany. 

Senator Batpwin. Did you talk with Peiper there? 

Colonel Perry. Yes, sir. 

Senator Batpwin. What was the occasion of your seeing Peiper? 

Colonel Prrry. The same day, the same occasion, sir. 

Senator Batpwin. Why did you see Peiper? 

Cclonel Prrry. Peiper ecmmanded the First SS Panzer Regiment. 
_ Any unit passing through him should be with his knowledge. Again 

I was attempting to identify jeep teams. 

Senator Banpwin. Let me identify you. It was your belief, or at 
least the belief of the American forces, that in connection with this 
drive and the Battle of the Bulge, the Eiffel offensive, so called—is 
that what it was called ? 

Colonel Perry. It had several cover names—Eiffel, Grief, Veirnach- 
tenbaum. There were several. 
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Senator Batpwin. It was your belief that German military per- 
sonnel, dressed in American uniforms and using American equip- 
ment, came through the German lines into the territory. Is that cor- 
rect? Spearheading this drive? 

Colonel Perry. Not only my belief, but I established that as a fact. 

Senator Batpwin. You established that as a fact ? 

Colonel Prrry. Yes, sir. 

Senator Batpwiw. That was a fact? 

Colonel Perry. Yes, sir. 

Senator Barpwin. Did you want to talk with Peiper about that? 

Colonel Prrry. I wanted to talk to Peiper about that; yes, sir. 

Senator Batowrn. Because Peiper commanded the First SS Di- 
vision ? 

Colonel Perry. The First SS Regiment, under the First SS Divi- 
sion. 

Senator Batpwin. What did Peiper say about that? 

Colonel Prrry. I got no information.” There was a jeep team that 
came wp, was to have spearheaded him, but could not get through. 

Senator Batowin. That was his story? 

Colonel Perry. Yes, sir. [asked for the identification of personnel. 
He said they were in American uniforms; the personnel were gathered 
from all branches of the German armed forces to include the merchant 
marine. They were not known to him. 

There were German nationals in the armed forces who spoke the 
English language. They were masquerading as Americans. 

Senator Baupwiy. Of course, that was an element of surprise in 

the thing, in connection with the offensive. ; 
’ Colonel Etu1s. Are you asking for an opinion, sir? 

Senator Batpwin. Obviously that was the purpose of it, to get them 
through as far as they could. 

Colonel Perry. I think it went further than the element of surprise. 
it was a combat mission. 

Senator Barpwin. It was part of the plan of the offensive? 

Colonel Perry. It was part of the plan to get through the line, get 
to the bridgehead at Antwerp and hold the bridgehead until Peiper’s 
unit got up there. 

' Senator Barpwin. I judge, from what you say, Peiper did not know 
anything about that. a 

Colonel Perry. There was a jeep team, but it did not get through 
him, and he did not know the personnel] in the jeep team. 

Senator Barpwin. Did you believe that? 

Colonel Perry. Yes, sir; I-did. I had information as to the chaotic 
condition. Roads were muddy. The Germans are not the world’s best 
vehicle drivers. Traffic circulation was bad. They were receiving a 
heavy artillery barrage. They did not get very far. 

Senator Batpwrn. Did you talk with Peiper about the Malmedy 
matter ? 

Colonel Perry. I did; yes, sir. 

Senator Barpwin. And the work of the SS troopers under his com- 
mand ? 

Colonel Perry. I do not quite understand your question, sir. 

Senator Batpwin. As I understand you, you went down there pri- 
marily to find out if Peiper could identify any of these jeep teams in 
American uniforms. 
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Colonel Perry. Yes, sir. 

Senator Batpwin. That was your prime mission. 

Colonel Perry. Yes, sir. 

Senator Batpwin. In connection with another investigation. 

Colonel Perry. Yes, sir. 

Senator Barpwin. Did you talk to Peiper about the Malmedy thing ? 

Colonel Prrry. I did; yes, sir.  / 

‘Senator Batpwin. I mean the Malmedy massacre and those other 
killings. 

Colonel Perry. Not about the massacre itself. 

Senator Barpwin. What did you talk to him about? 

Colonel Prrry. I tried to have Peiper do as much talking as he 
could, in the hopes that I might get a thread that would lead me to a 
clue. He was typical Nazi, English educated, well educated. He was 
a regimental commander. He was hostile toward the Americans. He 
said “The war is over, you have won. ‘You interpret the Hague and 
Geneva Conventions since you are the conquerors. So far as the con- 
ditions at Crossroads, below Malmedy are concerned, I had been in my 
regiment, I was regimental commander, I was their father. They’ 
came to me with their troubles. One of my boys told me that your 
Air Force had destroyed not only his town but 17 of his close rela- 
tives were in 1 house and they were all killed by 1 of your American 
bombs. Now, when these boys came face to face with the Americans 
who destroyed their families, I could not say it was wrong that they 
shoot. The war is over, you have won, you say it is wrong, we will pay 
the penalty.” 

I said “Peiper, how about Coventry?” 

Peiper said “The destruction of Coventry is an infamous lie. It 
isa British lie. Nothing like that ever happened.” 

I dropped the subject. 

Senator Batpwrn. Did you tall with Perper about Schwaebisch 
Hall or the treatment that he got there? 

Colonel Perry. Yes, sir. I talked about his treatment at Schwae- 
bisch Hall. 

Senator Baupwin. What did he say? Did you put down in the 
statement what he said? 

Colonel Perry. Yes, sir. ; 

Senator Batpwin. Did you make any notes at the time? 

Colonel Perry. Yes, sir. 

Senator Batpwin. Do you still have those notes? 

Colonel Perry. No, sir. I destroyed the notes. This statement was 
based on those notes. 

Senator Barpwin. When did you destroy the notes? 

Colonel Perry. I think I destroyed them’ on my return to the United 
States. Iam not sure of that. 

Senator Barpwiy. Where did you make this affidavit ? 

Colonel Perry. At Augsburg, Germany. 

Senator Bauowin. Read from it. 

Colonel Perry (reading) : 

I then interviewed Joachim Peiper, who spoke excellent English. Peiper was 
asked by me whether he was at any time struck or threatened with bodily harm 
during his confinement at Schwaebisch Hall. He exhibited surprise at the 


question and was emphatic in expressing a negative answer. He was then asked 
whether he had heard of any case of beatings or physical force against the per- 
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son of any defendant in the Malmedy case. Peiper’s answer was at first hesitant 
and then he stated clearly that he had heard of beatings and physical force 
from the majority of the defendants who were former members of his command. 

When asked where and at what time this information came to his attention 
he stated that it was given to him by the defendants concerned at Dachau just 
prior to and at the time of the trial. He was then asked whether he had personal 
knowledge of or had himself seen any such beatings or mistreatment. His 
answer was in the negative. 

I asked Peiper whether these reports of mistreatment came to him sporadically 
over a long period of time or were closely related in point of time. His answer . 
was that the reports came to him closely in point of time; that during a confer- 
ence with his chief defense counsel, Colonel Everett, he was told that as a 
regimental commander he must keep the best interests of his men ever present 
in his mind and should encourage his men to confide in him; that the defense 
staff had been informed of mistreatment of these men during their confinement 
at Schwaebisch Hall and that he—Peiper—should encourage his men to talk to 
him and among themselves of such occurrences. 

I asked whether it was possible that this might be a plan of defense to which 
Peiper immediately retorted that such a suggestion was impossible and that 
no American officer would resort to such unsportsmanlike tactics even in the 
defense of individuals being charged with murder. 

He further stated that he had, at Schwaebisch Hall and at Dachau, expressed 
his disgust toward his men for their lack of soldierly attributes in divulging 
vital information to American interrogators, and, that it was possible that the 
stories of beatings and mistreatment were an effort to regain his friendly feeling 
toward them. 

Peiper was then asked whether he had been advised by any member of ‘the 
defense staff to refuse to answer questions for or submit to interrogation by 
Americans not connected with the defense of his case. He stated that he had 
been advised by his chief defense counsel, Colonel Everett, to answer questions 
for no one who was not connected with the defense staff. He was then asked 
when he had been advised and answered that the advice had been given to him 
at Dachau before, during, and after trial. 

_ I asked whether this advice had been repeated at any time subsequent to trial 
and announcement of sentence to which Peiper answered that Colonel Everett 
had visited him at Landsberg prison subsequent to his initial confinement there 
and had said that he—Everett—was dissatisfied with the outcome of the trial 
and that Peiper should refrain from discussing the trial, or the testimony brought 
out therein, with any person not actively connected with the defense and should 
refuse to submit to further interrogations by any American except in the 

presence of Everett. 

" He volunteered that since that time he had opportunity to reflect on the 
matters upon which his trial was based, that Colonel Everett had now returned 
to the United States and that Peiper saw no cogent reason for maintaining con- 
tinued silence. I again asked Peiper whether he had personal knowledge of mis- 
treatment at Schwaebisch Hall and he again answered in the negative. 

I asked whether he had at any time in Schwaebisch Hall been submitted to 
actions which might tend to humiliate him or degrade him in the opinion of his 
superiors or subordinates. He again answered in the negative. 

I asked for his opinion as to the nature of his treatment in Schwaebisch Hall 
as compared to treatment received while at Dachau or at Landsberg prison to 
which he replied that his treatment at Schwabisch Hall was far superior to that 
of either Dachau or Landsberg. When asked whether he had been mistreated, 
humiliated, or degraded at either Dachau or Landsberg he replied empatically 
in the negative and amplified his immediately prior answer with the statement 
that his treatment at the hands of his American captors was not inconsistent 
with the treatment he would expect of soldiers and gentlemen toward a prisoner 
of war. 

J then asked whether he desired me to transmit for him any remark or state- 
ment to any member of the prosecution staff which prosecuted the Malmedy case. 
Peiper asked that I convey to Lieutenant Colonel Ellis, chief prosecution counsel, 
his—Peiper’s—best wishes and kindest regards, that he entertained neither 
resentment nor malice toward any member of the prosecution staff and con- 
sidered the trial of the Malmedy case fair and considerate toward the defend- 
ants and to have been conducted by soldiers and gentlemen as a military mission 
and without personal animosity or prejudices, 
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‘ Senator Batpwin. How much time did you spend with Peiper? 

Colonel Perry. About an hour. 

Senator Batpwin. You say he spoke perfect English? 

Colonel Prrry. Yes,sir. - : 

Senator Batpwin. At that time was he under sentence of death ? 

Colonel Perry. He was under sentence of death; yes, sir. 

Senator Barpwin. You do not know when that sentence was to have 
been executed ? 

Colonel Perry. I do not think review had been completed, sir. I 
do not know. 

Senator Batpwrn. How did they look from the standpoint of 
health ? 

Colonel Perry. Very good physical condition, clean, neat. He 
needed a haircut, but his hair was well combed, he was shaven, he 
seemed to be in good physical health. 

Senator Batpwin. Could you identify a picture of Peiper? 

Colonel Perry. I think I could, sir. 

Senator Batpwin. Here is a group of pictures. See if you can pick 
Peiper out of that [handing pictures to the witness]. 

Colonel Perry. I think this prisoner, marked 42, is Peiper. 

Senator Batpwin. Is that correct? Is that a picture of Peiper? 

Mr. Caampers. That is a picture of Colonel Peiper, sir. According 
to the trial record he was assigned No. 42. 

Colonel Perry. The profile picture is a better picture of him, the 
facial expression. 

Mr. CHampers. Colonel, you said that Peiper was a typical Nazi. 
What do you mean by that? : 

Colonel Perry. He was arrogant; he was hostile; he had not com- 
mitted a crime against the laws of war or the laws of God or the laws 
of man. 

Mr. Cuampers. How about Junker ? 

Colonel Purry. Junker was young, more of a college type boy. He 
was reasonably buoyant for a man condemned to death. 

Mr. Cusmperrs. Did you feel that he might have been sorry for any 
of the things—he claimed he had not done anything? 

Colonel Purry. He claimed he had not done anything, that he was 
on leave, on a holiday, at home, during the Christmas season. 

Mr. Cuampsrs. In that connection, with your investigation of this 
other matter, which as I understand was tied in very intimately 
with the operations of the First SS Panzer Division and more directly 
the First SS Panzer Regiment, did you have any occasion to form any 
opinion as to whether or not the First SS Panzer Regiment did carry 
out these atrocities of which certain members were accused ? 

Colonel Perry. From Peiper’s attitude; yes, sir. 

Mr. Cuampers. From Peiper’s attitude? 

Colonel Pzrry. Yes, sir. 

Mr. Cuampers. In other words 

Colonel Perry. When Peiper said, “When my boys who have lost 
their families are confronted with your American killers, if it is in 
violation of international law that they shoot them down, then you 
can say we violated international law. But had circumstances been 
otherwise, there would have been no violation.” 

In other words, he had not,-in his own mind, committed a crime. 
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Senator Batpwrn. Had you ever seen those pictures before? 

Colonel Perry. No, sir. 

Senator Barpwtn. Do you know any other members of the prosecut- 
ing team? Did you know Shumacker? 

Colonel Prrry. Not that I can recall. 

Senator Barpwin. Did you know Perl? ' 

Colonel Perry. By reputation. I would not know the man if I saw 
him. 

Senator Batpwin. You say by reputation. What do you mean by — 
reputation ? 

Colonel Purry. I heard him referred to as a member of the pros- 
ecution staff. 

Senator Batpwix. What was the reputation ? 

Colonel Perry. One more member of the prosecution staff. 

Mr. Campers. Did you ever hear any remarks concerning Perl, 
his attitude toward prisoners, the way he handled prisoners? 

Colonel Perry. There was a feeling that he was too exuberant, he 
was overbearing. Of course, that is merely opinion; that is hearsay. 
I do not know the man per sonally. 

Senator Batowin. Did you ever hear any comment to the effect that 
he had beaten any prisoners, kicked them, kneed them, or something of 
that kind? : 

Colonel Perry. No, sir. 

Senator Bazpwin. What do you mean when you, ay he was 

exuberant ? 
-_ Colonel Perry. Getting his face down close to the prisoner, the in- 
dividual, the suspect being interrogated, the suspect making a state- 
ment, with his face close to his: “You lie, that is not the truth,” what 
is popular ly referred to as police third-degree methods. 

Senator Batpwin. Was there any comment that he had used any 
physical violence? 

Colonel Perry. Not that I know of, sir. 

Mr. Cuamprrs. Did you know Harry Thon? 

Colonel Perry. I knew Thon very well. Thon was assigned to me 
as an investigator-interrogator. 

Mr. Cuamperrs. What was Thon’s reputation for handling of 
prisoners ? 

Colonel Perry. Thon was an effective, efficient, competent inter- 
ake) eee 

Cuamerrs. Did that competency and efficiency carry with it 
that ie possibly pushed them around a little bit to get confessions 4 

Colonel Perry. No, sir. 

Mr. Cuamemrs. You say “no, sir” positively. And he was working 
for you at the time. Have there ever been any reports. made to you 
in connection with you own investigations or rumors concerning Mal- 
medy that Thon might have pushed } prisoners around, mistr eated: them, 
or manhandled them? 

Colonel Perry. No, sir. Had they came to me, Thon would have 
answered to me. When I first reported to. War Crimes Group, I was 
informed that I was dealing with prisoners of war, and if we were 
to enforce the Hague and Geneva conventions we had best not be guilty 
of violating them ourselves. 

Senator Batpwiw. When was that said? 

‘Colonel Purry. The day following Labor Day, 1946. 
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Senator Batpwin, Did you know Strong who was one of the defense 
staff? 

Colonel Perry. I knew a Strong who was the supply officer, War 
Crimes Group. Whether it is the same individual I have no knowledge. 

Senator Batpwix. Did you know Dwinell? 

Colonel Perry. Yes, sir. 

Senator Barpwrn. Where did you see him? 

Colonel Prrry. At Dachau. 

- Senator Barpwry. Was he there during some of the time that you 
were there? 

Colonel Perry. At Dachau, yes, sir. 

Senator Barpwin. Did you know Benjamin Reichman ? 

Colonel Purry. That name does not mean anything to me, sir. 

Senator Barpwin. Did you know Colonel Straight ? 

Colonel Prrry.., Yes, sir. 

Senator Banpwix. Were you under his command at one time? 

Colonel Prrry., Yes, sir. 

Senator Barpwin. At any time while you were at Dachau, or any 
other place, was there ever a meeting of the defense counsel, the mem- 
bers of the court, and the prosecuting staff for a joint meeting for 
discussion of the trials and the conduct of the trials? 

Colonel Perry. None that I know of, sir. Dachau is a very small 
town. A concentration camp is reasonably closely organized in dis- 
tances. They ate at the same mess. There was but one club. Isola-. 
tion was not possible. It was not possible. There was no discussion,. 
normally, about a case before or after trial. There was always that: 
worry among mien young in the military service that if they talked. 
about a thing it might be interpreted as an attempt to influence opin- 
ion. They did not do much talking about it. That 1s what made. 
Dachau tough. _ 

Senator Baldwin. Were there several courts in session at Dachau? 

Colonel Perry. Yes, sir. 

Senator Barpwin. And were the Malmedy trials going forward. 
about the same time that your work was going forward there? 

Colonel Perry. I arrived in the theater—I was assigned to War 
Crimes Group—after the conclusion of the Malmedy case. I have no 
knowledge of pretrial investigation, conduct of the trial. That I 
have no knowledge of. 

Senator Barpwirn. You did not get to the War Crimes Group until: 
after the Malmedy trials had been completed ? 

Colonel Perry. That is Gorrect, sir. 

Senator Barowin. I think that is all. Thank you very mucb.. 
Colonel. 

Colonel Perry. Thank you, sir. 

Mr. Cuamerrs. Mr. Guth? 

(Thereupon, Paul C. Guth was sworn by Senator Baldwin.) 


TESTIMONY OF PAUL C. GUTH, ATTORNEY, NEW YORK CITY 


Mr. Cuampers. Mr. Guth, will you give us your full name and’ 
address, and present occupation, please ? 
_ Mr. Guru. My name is Paul C. Guth. I live at 61 East Eightv- 
second Street, New York City, and I am an attorney. 
Mr. Campers. Mr. Guth, would you mind telling us a little bit. 
about your background, where you were born ? 
91765—49——60 
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Mr. Gorn. I was born in Vienna, Austria, and I went to high school 
in Austria and England. I had parts of my college education in 
England. Then J had the rest of my college education, my legal 
education, in the United States, 

Mr. Campers. When did you come to this country? 

Mr. Guru. In 1940. 

Mr. Campers. When were you naturalized ? 

Mr. Guru. 1944. 

Mr. Cuamuers. Were you in the American armed services during ~ 
the war? 

Mr. Guru. Yes, sir. 

Mr. Cuamsers. As an enlisted man or officer? 

Mr. Guru. Both. 

Senator Batpwin. We will have to take a short recess while I answer 
this roll call. 

(Thereupon, a short recess was taken.) 

Mr. Cuamsprrs. Were you assigned at one time to Dachau? 

Mr. Guru. Yes, sir. : 

Mr. Cuamprrs. In what capacity ? 

Mr. Guru. I think I was assigned down there as an interrogator, 
and then a month later I was made assistant to Colonel Denson, as 
prosecutor of the Dachau case. Then after the end of the Dachau 
case I was more or less put in charge of the interrogation in Dachau, 
and about 3 weeks later Colonel Denson was assigned to the Mulhausen 
case and at that time I was assigned to. Colonel Denson again. 

Mr. Cuampers. Do you recall sometime in 1946 Colonel Carpenter 
coming down to Dachau? 

Mr. Guru. Yes, sir. . 

Mr. Cuampers. Were you assigned to assist him in any way ? 

Mr. Guru. Yes, sir; I was. . 

Mr. Cuameers. In what connection? 

Mr. Guru. I was told to go and work with him evenings. I was 
told that there seemed to have been some unpleasantness m the investi- 
gation of the Malmedy case; there were charges, and that I should 
assist Colonel Carpenter in finding out how much of the charges were 
true. 

Mr. Cuampers. Can you, in your own words, tell us the way you all 
worked on that investigation, and what you found out? 

Mr. Guru. Yes, sir. I reconstructed it since getting your letter 
yesterday. Immediately after dinner I was busy on the Mulhausen 
case during the day, and then would have dinner. 

Immediately after dinner Colonel Carpenter, Colonel Everett, and 
myself, went over to the War Crimes compound. Colonel Everett gave 
Colonel Carpenter a list of prisoners who claimed they had been mis- 
treated. He also gave him some sort of questionnaire—a mimeo- 
sraphed questionnaire, as I recall it—and I think the first evening he 

eft us, after giving us some questionnaires. 

.Then Colonel Carpenter just picked off a name from the list. I 
do not know whether he had been informed that this man had the 
strongest complaint or whether he just happened to pick his name. 

He called him in. As I recall it, on the first prisoner Colonel Car- 
penter had me translate for him, and then after that he just indicated 
generally what I should find out.. Then, after I had talked to the 
man—while I was talking to him, after a few minutes—I would turn 
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to Colonel Carpenter and I would tell him what the man had been 
telling me, but I was more or less conducting the questioning on my 
own. 
Mr. Cuampers. Mr. Guth, going back to when you first went to work 
on these cases, were you the only interpretation or translation staff? 
I realize that you were an interrogator, but were you the only in- 
terpreter assigned to work with Colonel Carpenter? 

Mr. Guru. No, sir. Coming down yesterday, when I tried to re- 
construct it, I thought I was. Coming down on the train today I re- 
membered that, I think, there were one or two German girls who 
were just kind of sitting around and waiting to see whether Colonel 
Carpenter would use them. 

Toward the end I believe Colonel Carpenter gave me one or two 
names, and I questioned those names. He would take, with the help 
of one of the girls, and he would interrogate—talk to—some of the 
other prisoners. 

So, actually, I was not the only interpreter in the room when the 
interrogation was going on. There were other people who knew 
German and English in the room. 

. Mr. CHampers. Were these questionnaires that you were talking 
about filled out in German? 

Mr. Guru. That is correct. 

Mr. Cuampers. Do you know whether or not Colonel Carpenter had 
had them translated before you went to work with him? 

Mr. Guru. I read them in the original, in German, but I believe 
they had been translated. Asa matter of fact I am pretty sure, be- 
cause both girls who were there the first evening had both been per- 
manently assigned to the defense staff,-and one of the girls had told 
me, before Colonel Carpenter came down, that there would be an 
investigation, and that the defense staff had been working on these 
complaints. 

‘Mr. Cuampgrs. Did you read all of the statements? 

Mr. Guru. I could not say that, sir. I read a substantial number. 

Mr. Cuamprrs. Do you recall what statements were made by the 
prisoners concerning mistreatment? 

Mr. Guru. ‘Well, sir, when we started questioning them, the first 
thing we tried to find out was the charge of actual beatings. 

Mr. Cuampzrs. Let me go back to my original question. Do you 
recall what these questionnaires said ? 

Mr. Guru. Yes, sir. It is over 3 years since I saw them, and I did 
not pay much attention to them at the time. I believe they asked 
for the man’s name, rank, for his outfit; then they asked how long he 
had been imprisoned in various American prison camps. 

Then I do not know whether they asked several questions about 
ithe way he had been treated or whether he was asked just to give us 
his story. There was a space where he could give his story and put 
down his complaints. 

Mr. Cuampers. What was the general tenor of the answers to that 
question concerning mistreatment, or the way he was treated ? 

Mr. Gurs. In the written answers? 

Mr. CHampers. Yes. 

Mr. Guru. I do not know whether there were any complaints of 
physical violence. I know there were complaints of mock trials; 
there were complaints about having a black scarf thrown over the 
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individual’s head, and he was kept that way for some time. There 
were certain complaints about insults. : 

I think there may have been complaints about various acts which 
were designed to humiliate prisoners, physical exercise and so on. 

Mr. Cuampers. I believe you said there were no complaints that 
you recall about physical mistreatment in the questionnaire? = 

Mr. Guru. No, sir. I would not say that. What I am saying is: 
Having read scmething about it in the papers since, and not having 
been particularly interested in the case when it came up, I do not recall - 
whether there were any complaints of physical mistreatment. If there 
were any complaints, they were not very strong, because after reading 
them I just shook my head and told myself they had not made much 
of a case. 

Mr. Cuamprrs. You then, based on-what you had read, would calk 
in prisoners and interrogate them; is that correct ? 

Mr. Guru. That is correct, sir. 

Mr. Cuameers. What did you do; screen out a certain number of 
them that had made complaints ? 

Mr. Guru. I had nothing to do with the screening. Colonel Car- 
penter would give me a name and tell me to have that name brought it. 

During one of the breaks he indicated that the names he had called 
were the names of the people whose questionnaires had been most. 
unfavorable to the investigation methods used by the prosecution. 

T also talked to Colonel Everett. I talked to him pretty constantly 
during that time, because, as Colonel Perry mentioned, Dachau is a 
pretty small place, and he was a very sociable gentleman. 

He mentioned to me that Colonel Carpenter had picked the man 
whose complaint had been strongest. 

Mr. Cuampers. So Colonel Carpenter had apparently got the worst. 
complaints ? 

Mr. Guru. That is right. 

Mr. Cuamerrs. But you yourself—and those that you read from 
the group Colonel Carpenter had picked out—did not feel they had 
made too great a case? 

Mr. Guru. I did not read the complaints of the group Colonel Car- 
penter had picked out, particularly. I just leafed through the general 
sheets, and as one man came in Colonel Carpenter would give me his 
sheet, but I could not distinguish, after that time, between the com- 
plaints of the men who were called in and the complaints of the men 
who were not. 

Mr. Campers. Do you recall how many people you and Colonel 
Carpenter interviewed ¢ és 

Mr. Guru. I should say about 15, 

Mr. Cuamprrs. I presume, in those that you questioned yourself, 
you were trying to corroborate the statements that they had made on 
their questionnaire, plus such other information as you could get from 
them ? 

Mr. Guts. That is correct. 

Mr. Cuamprrs. What was the nature of the testimony that you got 
from them as a result of your interrogation ? 

Mr. Guru. Well, sir, I have been trying to recall it. I can only 
recall one incident of a man who complained that he was slapped. 
He did not claim that he was slapped during interrogation. 
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As he told me the story, or as I recall the story, when he was told 
to leave—I do not know whether he had made a ‘confession at that time 
or had not—he started to get up, and was a bit slow going through the 
door, and then someone slapped him. 

I do not even know whether it. was a member of the prosecution staff 
or one of the enlisted men who were assigned to bringing in and tak- 
ing out prisoners, who did the slapping. 

He did not claim that he was beaten. The Germans used the expres- 
sion for a slap in the face. There were one or two people who claimed 
that when they were taken from the interrogation room to their cells, 
and from their cells to the interrogation room, a black cloth was placed 
over their heads and they were brought in that way. 

It is possible that they told me that—I am just trying to think of one 
incident—they told me that it was removed before they were ques- 
tioned, because when they first said they were brought in with the 
black cloth over their heads, I said, “You could not have talked very 
well,” and at that point he said, “Oh, no; that black cloth had been 
taken off my head.” . 

Mr. CHambers. You said that you had been reading the newspapers 
about some of the stories that came out about Malmedy. Iam certain 
that you have read some of the statements concerning real physical 
nustreatment. i 

Mr. Guru. That is correct. 

Mr. Cuampers. Based on the investigation that you and Colonel 
Carpenter made, would you feel that those claims that are now being 
made are accurate ? 

Mr. Guru. Certainly none of the people who talked to us claimed 
they had been subjected to physical mistreatment, other than one slap 
that I recall. They all complained about inadequate food, and they 
all complained about solitary confinement. 

Mr. Cuameers. Did they talk about any particular individuals who 
might have humiliated them or mistreated them ? 

Mr. Guru. J was interested. I have been in the same branch of the 
service for a long time, and I knew quite a few of the interrogators. 
So I was interested.to know who had‘done the interrogation. 

I tried to find out who it was. The only name that I recall—because 
I knew the name before hearing about him—was Lieutenant Perl. All 
the other names are completely new to me. 

Now, they may have been mentioned. If they were, I have for- 
gotten them, because I never had any contact with these individuals. 

Mx. Cuampers. What did they say about Perl? 

Mr. Guru. -They all said he had talked in a rather loud voice. They 
all described him as a relentless interrogator. There was no complaint 
of physical violence in his case. . 

Mr. Cusmpers. Did you have occasion, through your duty there at 
- Dachau, to become acquainted with other members of the Malmedy 
steffi—Harry Thon, for instance; Joseph Kirschbaum ? 

Mr. Guru. No, sir. 

Mr. Cuampers. Ellowitz? 

Mr. Guru. No, sir. 

Mr. Cuampers. Was there any general reputation among the staff 
at Dachau concerning the way these people had been handled at 
Schwabisch Hall? 
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Mr. Guts. Sir, none at all, except that, as I mentioned before, 1 or 2 
days before Colonel Carpenter came down, the German girl who had 
first applied for the job to me, came to me and said, “Something is 
going to happen about the Malmedy case. Colonel Everett is work- 
ing up a big record on mistreatment, and as a matter of fact it has 
become so big that a colonel will come down from Frankfurt.” 

Mr. Cuampers. She said that Colonel Everett was working up a 
big record on mistreatments ? Sy 

Mr. Guru. That is right. She was not suggesting that he was at 
all influencing people in what they were saying about mistreatment. 

Mr. Cuampers. But she did indicate that he was taking a particular 
interest in this question of mistreatment; is that right? 

Mr. Guru. Yes. 

Mr. Cuampers. To the point that he was, even before the trial, 
building up quite a record about. it ? 

Mr. Guts. Well, maybe the expression “building up” is not fair. 

He was taking down the facts, and as I note, as I recall it from what 
I have heard from Colonel Corbin, he then went to Colonel Corbin 
and mentioned the fact that he had found out about these things to 
Colonel Corbin, and probably asked him, for them, what he, Colonel 
Corbin, thought Colonel Everett should do. 

Mr. Cuampers. You say you knew Colonel Everett and talked to 
him on quite a few occasions? 

Mr. Guru. Yes, sir. 

Mr. Cuampsrs. Did he ever mention these matters to you? 

Mr. Guru. Yes, sir. 

Mr. Cuampers. What did he have to say about them? 

Mr. Guru. I had been on most of the early war crimes trials, and 
he talked to me quite a bit. As long as I was there he expressed be- 
wilderment. Let us put it this way: He did not believe—he could 
not believe—that physical violence had been used, and that Colonel 
Ellery, I believe his name was, the chief prosecutor, and at the same 
time he felt it was his duty to the individuals he had been assigned 
to defend to go to the bottom of that matter. On the other hand he 
did not feel that he would like to raise a big cloud of dust if those 
stories would turn out wrong in the end. 

At the time I talked to him he was rather puzzled as to where his 
duty lay. 

Mr. Cuamepsrs. At that time, you say he was convinced that they 
could not have occurred under Colonel Ellis? ~ 

Mr. Gors. Well, he was not convinced that any stories which 
people were telling him, his defendants were telling him, were wrong. 
That would not be a fair way of puttingit. He could not just imagine 
that Colonel Ellis would allow that sort of thing to happen. 

Mr. Cuampers. When was the last time you talked to Colonel Ever- 
ett in relation to this investigation ? 

Mr. Guru. The day I left for the States. That must have been 
around May 10,1946. | 

Mr. Cuamerrs. In other words, it was during the trial? 

Mr. Guru. No. Before the trial. ~ 

Mr. Campers. In May 1946? 

Mr. Guru. Yes. 
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Mr. Cuampers. And at that time Everett was still undecided in his 
own mind as to whether or not there was any truth to these charges 
that had been made? aon ee 

Mr. Guru. Sir, I do not know whether that is a fair way of put- 
ting it. 

Mr. Cuampers. You tell me what you think is a fair way. Do not 
let me put words in your mouth. 

Mr. Guru. I think that he realized that certain people, at least, 
had complained about the treatment they had been subjected to. 
He also realized that those people had made statements which, if 
unchallenged, would mean that they. and others would be hanged. 

He realized that he was dealing. with people with whom he had 
had very little experience. He realized that, by taking their state- 
ments at face value, he was likely to do a good deal of damage to other 
people’s reputations—people who just thought they were doing their 
own jobs—so that, on the other hand, he felt that he was defense 
counsel, that he had to put the case of those people before the court 
to their best advantage. 

So he did not quite know where his duty lay in bringing these 
matters out during the trial, out into the open. I think at one point- 
I mentioned to him that possibly he could talk to the prosecution, 
and that possibly they might not introduce some of the statements 
where there was a feeling that these statements had been obtained by 
improper means. 

Mr. Cuampers. I believe you said that at one time Colonel Everett 
had felt that Colonel Carpenter had picked out the 15 or 20 worst 
cases. 

Mr. Guru. That is right. 

Fae Cuamerrs, Did he still feel that way at the time you left 
there? 

Mr. Guru. Yes, sir. He felt it so strongly that, on one occasion, he 
asked me to address the defendants and ask them to be truthful in their 
statements to him, because actually the result of the interrogation 
Colonel Carpenter conducted was disappointing, from the point of 
view of the defense. : 

I mean, all those statements, mock trials, mistreatments. and so 
on, melted to nothing when they were probed. 

Mr. Cuampers. If Everett still believed that Colonel Carpenter 
had picked out the 15 or 20 worst cases, did he have confidence that 
Colonel Carpenter and yourself had gotten the facts from these 15 
or 20 people? 

Mr. Guru. I did not ask him that, sir. 

Mr. Cuampers. Let us put it another way. Do you believe that 
he was convinced, after your investigation, that there was no physical 
mistreatment of these people? 

Mr. Guru. I do not know that, sir. I very carefully kept from 

Mr. Cuamevers. In your own mind, were you convinced so far as 
these 15 or 20 were concerned ? 

Mr. Guru. I was convinced there was no physical mistreatment. 
I might add something at this point, which ties in with what Colonel 
Perry testified to. Colonel Everett asked me to talk to the prisoners 
in one large group in the guardhouse in Dachau one evening, 2 
days before I left. On that occasion the officers were called in first. 
I had interrogated Colonel Peiper for about 6 weeks in June and 
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July 1945, on other matters than the Malmedy case, so Colonel Peiper 
knew me fairly well. 

He came over to me and congratulated me on my promotion. We 
got to talking. At the time T had interrogated him I had carried 
several letters to his wife, and after he had left, he wanted to know 
how she had been, and so on, we got into a conversation, then the 
“enlisted men started coming in 

They were a pretty sorry sight at that time, not because they were _ 
not well fed, but they were not in uniform and they were not too well 
made up, well- dressed, and they obviously did not take much care 
about their personal appearance. 

He told me: “I never thought that German soldiers would give 
such a poor show. First they think that by betraying their comrades 
and betraying their officers they can save their own necks.” I am 
just paraphrasing what he said during a fairly long conversation. 
“Now they come and they come crying “and raising all sorts of com- 
plaints. You know how much those are worth.” 

I am not giving his exact words; I am just paraphrasing what 
went on as he saw the people coming in. He would recognize a man 
and he would say that he had always reposed great confidence in him, 
and that that man had been particularly good at apple-polishing, or 
something like that, and had been one of the noisiest Nazis in his out- 
fit. “Now look at the statement he made. Now he claims that he 
was beaten,” and he would just laugh or smile at something like that. 

Mr. Cuampers. Did you gather from that that Peiper: himself did 
not beliéve many of these statements that they were making? 

Mr. Guru. I believe he felt that a substantial number of the people 
who were not claiming mistreatment—and I do not think there were 
many at that time who were claiming physical mistreatment—that they 
were just telling him and the other officers that they had been mis- 
treated, or at least they were making the treatment they had re- 
ceived worse, so that they would look less bad. 

Peiper, for instance, used the expression that the had gotten a 
certain man who was just filing in leave, when all leaves in the ‘Ger man. 

‘Army had been canceled. “Now look at the statement he- made,” 
and so on. 

He had the feeling that the whole investigation had really been 
against him, and that the investigation—the way it had been carried 
on—was rather a dirty trick on him, because the day I left-—2 days 
later—Colonel Durst, who was his personal defense counsel, came tome 
and told me that Peiper had told him that when I first interrogated 
Peiper in Freising I told him (Peiper) we were out to frame him, and 
he asked me to make an affidavit to that effect. 

So I think Peiper felt that his men had let him down pretty badly, 
and whatever the facts of the actual treatment were, they were making 
them much worse in order to appear better in his eyes, now that they 
were all in the same boat. - 

Mr. Cuampbenrs. I have been asking you specific questions about. this. 
You have volunteered a great deal of information. 

I wonder: Are there any other comments that you would care to 
make concerning this situation? Here we have on one hand.a rather 
imposing group of affidavits that were given some 2 years after sen- 
tences, and alleging very serious physical mistreatment—brutal and 
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inhumane, I think, would be a very easy way to describe it. On the 
other hand you sat here and testified that while these things were still 
current, that within a very short time Colonel:Carpenter picked out 
the worst cases and none of those stood up from the standpoint of 
physical mistreatment, with the exception of one slap. 

Mr. Guru. That is correct. . 

Mr. Cuamprrs. I am frankly puzzled. Do you have any general 
comments to make on this situation ? oan 

Mr. Guru. I do not feel that I am qualified to do that. I may say 
that most of these Germans, when they were first interrogated, just 
thought of saving their own skins. oe 

They thought that, by currying favor with the interrogator they 
were very likely to get off hghter than the people they were in- 
criminating. i 

They did not mind incriminating themselves in the process, since 
apparently they had become accustomed to the traditional system 
under which punishment was meted out not according to a man’s 
deeds but according to-the light in which he stood with his superiors. 

So I imagine most interrogators found that sort of thing very 
helpful. I know I did. Then they all found themselves in one big 
room ;. they were all charged together ; they were all in the same boat. 

They started thinking (1) “if he is going to treat me better than 
the rest he certainly is not starting to do it right, the way he is doing 
it.” (2) “These fellows know a lot of things about me which they 
have not put down, because I do not think any interrogator ever 
flattered himself that he got out everything. I am sure I did not, and 
I am sure no one else ever did. If he is really mad about the state- 
ment I made about him, that other fellow is likely to come out in 
court and he is going to make a statement that is going to incriminate 
me even worse. Then even if they had the intention in the first place 
to treat me better they are very likely to treat me worse because he 
gave them more.” 

They would have every interest in the world to claim they were 
treated badly. They all followed the early war crimes trials with a 
good deal of interest. I know, for instance, that German newspapers 
reporting those trials were at a premium on the black markets in the 
camps, so I assumed that they started with what their predecessors had 
done, they studied how their predecessors had failed to break the con- 
fessions they had made, how they had all been sentenced, and probably 
came to realize that only claims of physical mistreatment would be 
strong enough to take away from the force of their confessions, be- 
cause in the first war crimes trials there was no claim of physical vio- 
lence, just claims that they had been misled into believing they would 
get off easier, and things like that, and the court apparently took the 
confessions at their face value, and they knew—there were plenty of 
_ German lawyers in the camp who were prisoners, and who instructed 
them on it. : 

As a matter of fact, the Malmedy prisoners were taken to the court- 
rooms while the Mulhausen trial was going on, to listen in and see how 
the trial was being conducted. They went in during the time the 
defense was on, so I have no doubt that they heard a lot of their former 
comrades in arms repudiating their confessions and making them- 
selves appear ridiculous in the colonel’s cross-examinations, because 
their claims were that they had not bothered to read their confessions, 
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and so on, and that they had not understood the import of the con- 
fessions. 

Colonel Denson, who was chief prosecutor in these cases, and is a 
pretty strong cross-examiner, made most of these people look very 
silly when he got through. Imagine the Malmedy prisoners listening 
to that, and the thing got built up in their own minds, they had plenty 
of time to think about it, and their lives depended on it, and consciously 
or unconsciously—possibly they. were not meaning to commit perjury _ 
at all—what had been a rude gesture at first became a threatening 
move, became physical contact, and finally became mistreatment. 

Senator Batpwin. When you talked with these prisoners you had 
in your hands, as I understand it, questionnaires which had been given 
to you by Colonel Carpenter ? 

Mr. Guru. Either Colonel Carpenter had them or I had them. 

Senator Barpwrn. And those were questionnaires that were pre- 
pared by defense counsel for completion by these prisoners? 

Mr. Guru. That is correct, sir. 

Senator Barpwin. And those questionnaires contained charges of 
mistreatment, as described by the prisoner in the questionnaire ? 

Mr. Guru. Yes, sir. Not necessarily physical mistreatment, but 
anyway mistreatment. 

Senator Batpwin. You then asked the particular prisoner about 
the information that he had in his affidavit? 

Mr. Guru. That is correct, sir. I do not know whether those state- 
ments were in the form of affidavits. I rather believe they were not. 

Senator Batpwry. Just questionnaires ? 

Mr. Guru. That is right. ; 

Senator Batpwin. What did they say ? 

Mr. Guru. At that distance it is hard to remember. As I recall it 
the main emphasis was on the so-called mock trials. The main empha- 
sis was not on physical mistreatment. - 

I recall Colonel Carpenter, in several instances, asking me, with some 
impatience, to get to the mock trials while I was already working on it, 
and then I would come out with an answer that would not satisfy him, 
and he would feel somehow that’I had not put the question right, 
because once the prisoners was being questioned about the mock trials 
it was absolutely impossible to get out that any mock trial had actually 
taken place. 

He might claim that he had been told, “You are being charged with 
the killing of American prisoners; you face your Maker tomorrow 
morning,” but as I recall it there was certainly not one man who 
described one of the mock trials I have been reading about in the 
papers. a 

Colonel Carpenter was quite impatient and quite upset, because no 
story about those mock trials materialized. : 

Senator Batpwin. Did any‘of these prisoners describe to you any 
physical abuse that was used on them other than this one slapping ? 

Mr. Guru. No, sir; and it was the first question I asked. I pointed 
out to them that it was for their own interests to tell the story now, that 
they had given pretty incriminating evidence, and there was, as I recall 
it, sir, no other case. “ 7 

Mr. Cuameers. I would liketo ask you one more question, Mr. Guth: 
In listening to your discussion of the conference in which you and Colo- 
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nel Peiper had the conversation as his boys were coming into the room, 
you were there for the purpose of talking to the whole group; is that 
correct ? 

Mr. Guru. That is correct. px 
Mr. Cruzampers. Did you talk to that group? 

Mr, Guru. Yes, sir. | : 

Mr: Crameers. Did you have an opportunity to speak to or have 
any contact with anybody else besides Peiper that night ? 

Mr. Guru. He, as I recall it, introduced me to his officers. 

Mr. Cuampers. Did anyone else make any comments at all about 
these matters ? : 

Mr. Guru. No, sir. I talked to their commanding officers, and 
they were hanging around, but as I recall it he was the one to carry 
on the conversation. 

Mr. Cuampers. Thank you. 

Senator Batpwry. What was the purpose of this meeting? Why 
did they call you in? 

Mr. Guru. Colonel Everett felt that possibly his inexperience in 
war crimes cases might handicap those people, and he wanted them 
to have the benefit of advice based on the actual conduct of war 
crimes trials, so he asked me to tell them how dangerous it was to lie 
on the stand, but that they should not accuse each other, that it had 
happened in both of the war crimes trials that Colonel Denson had 
conducted that the accused would go on the stand and try to clear 
himself, but he would incriminate five or six other accused, so I 
pointed out that that was not. the right policy to follow, and so on. 

I just gave general advice. Frankly, I think the only good my 
talk did was to provide them with an evening’s entertainment. 

Senator Batpwin. What law school did you go to? 

Mr. Guru. Columbia. 

Senator Barpwin. Did you graduate there? 

Mr. Guru. Yes, sir. 

Senator Batpwin. Do you have a bachelor’s degree of any kind? 

Mr. Guru. Yes, sir. Columbia College too. 

Senator Barpwin. Thank you very much. 

Mr. Gurr. Thank you, sir. 

Senator Batpwin. Mr. Finucane. 

(Thereupon, James Finucane was sworn by Senator Baldwin.) 


TESTIMONY OF JAMES FINUCANE, ASSOCIATE SECRETARY, 
NATIONAL COUNCIL FOR THE PREVENTION OF WAR, WASHING- 
TON, D. C. 


Mr. Cramoperrs. Mr. Finucane, will you give us your full name and 
‘present occupation ? 

r. Fryucang. My name is James Finucane. I am associate sec- 
retary of the National Council for the Prevention of War, 1013-18th 
Street NW., Washington, D. C. 

Mr. Cuampers. Are you testifying today as an individual or as a 
representative of the council ? 

Mr. Finucane. As a representative of the council. 

Mr. Campers. Do you have a prepared statement, Mr. Finucane, 
that you care to make? 
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Mr. Finucane. Yes, I do. 

Mr. Campers. I would like to ask you: can you estimate the time 
it will take to read it? 

Mr. Finucane. I would say about 20 minutes, or less. 

Senator Batpwin. What is this statement about? Is it about your 
connection with Judge Van Roden ? 

Mr. Finucane. It includes that, yes, sir. 

Senator Batpwin. Is it a statement of your opinion concerning these | 
trials or anything of that kind? ; 
Mr. Finucane. Yes, and somé recommendations for the commit- 
tee based on our study of the proceedings as they have taken place, and 
based on the information. 

Mr. Cuampers. In other words, you are testifying today as a foi- 
low-up on the request of the council to appear before the committee 
when we held these hearings? 

Mr. Frxucaner. That is right. 

Mr. Cuamepers. In addition to that, you are responding to some 
of the questions that were raised in connection with Judge Van Roden’s 
testimony ? 

Mr. Finucane. That is correct. 

Senator Batpwin. Have you conducted any independent investiga- 
tion of your own of these trials? 

Mr. Finucang. We have been taking an interest in this since 

Senator Batowiw. Will you answer my question? Have you con- 
ducted any independent investigation of your own concerning these 
trials ? ; 

Mr. Finucane. Yes, Senator. 

Senator Batpwin. What investigation have you conducted ? 

Mr. Frnucanr. We have corresponded with the bishops in Ger- 
many, Bishop Neuhaeusler and Bishop Wurm. We have corresponded 
' with General Clay; we have corresponded with the German attorneys; 
we have corresponded with the German prisoners who are under death 
sentences. We have also talked with Judge Van Roden and shared 
the authorship of that report with him, which was in dispute here at 
the hearing. 

Senator Batpwin. All right, go ahead. 

Mr. Finvcans. This applies to your question as to first-hand knowl- 
edge, Senator. 

I wasn’t at Schwaebisch Hall where the men were beaten. I was 
not at Landsberg where the men were kept in jail. Everything I have 
to say about the United States atrocities that took place against un- 
armed Germans is hearsay. But these men were convicted by hear- 
say, by perjured statements of their coaccused in the first place, and 
it is only fitting perhaps that a certain degree of hearsay should be 
permitted in examining their cases and the procedures under which 
they were sentenced. 

What do we care about the Germans? Why are we interested in the 
fate of these few ? 

One, because we do not wish to see men hanged by our Government 
and in our name who have not been found guilty by American stand- 
ards of justice. 

Second, because we are interested that the reputation of our country 
for handing out a clean brand of justice be upheld. 
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Third, because in promoting reconciliation between the nations, we 
do not want to see men of good will in all countries turned against 
each other and frustrated by the abuses and excesses of the few. 

We can read and we can hear, and when certain things are brought 
to our attention, we become obligated by them. — 

Senator Batpwin. Let me say this to you, Mr. Finucane: You are’. 
the associate secretary of the Society for the Prevention of War. You 
are a paid secretary ? 

Mr. Finucane. That is right. 

Senator Batpwin. I do not believe that you ought to use this com- 
mittee to advance the propaganda of your own organization. Such 
facts and letters and documents and evidence as you have to offer we 
are perfectly glad to hear. But your opinions as to the procedures 
and so forth, we are glad to hear those, too. I do not think that you 
ought to use this committee as a sounding board for the propaganda 
of your organization. 

J say that in all fairness and in all justice to you. And I wish, in 
making your statement, that you would have that in mind. 

Mr. Finucane. All right; I will, Senator. 

Senator Batpwin. Go ahead. 

Mr. Frnucane. For many months we have been hearing rumors 
about United States atrocities in Germany. We read about them in 
the newspapers, reported guardedly, but nevertheless recurrently 
and disturbingly. 

We received letters from Bishop Neuhaeusler, of Munich, Bishop 
Wurm, of Stuttgart, and from respected German lawyers who were 
handling the cases of the condemned Germans. 

It struck us that just as we were concluding the Nuremberg trials 
with charges of crimes against peace, crimes against humanity, and 
war crimes, we were beginning to commit the same crimes ourselves, 
through our agents in Germany. Certainly it is a crime against peace 
to destroy confidence between peoples. Certainly it is a crime against 
humanity for the Americans to run a concentration camp like Schwae- 
bisch-Hall or Landsberg. It struck us that to treat captured pris- 
oners of war as ordinary felons, depriving them of the protection of 
the Geneva Convention, was a war crime. 

To make matters worse, this gruesome performance was manufac- 
turing convictions, issuing death sentences, and lynching its victims 
at the rate of 10 a week. The detailed statistics are available in the 
1948 Annual Report of the Secretary of the Army. 

Could we stand by and watch this go on? Could we say that these 
men—that is, the Americans—had been properly appointed, and wore 
the uniforms of the greatest country on earth and therefore could do 
no wrong? Could we blind ourselves to the moral issues because, to 
our simple, nonlegal minds, all the technicalities seemed to be in order ? 

Or could we, and should we, recognize a lynching bee when we 
’ saw one? 

Senator Batpwin. Let us make that perfectly clear. That is an 
expression of your opinion. 

Mr. Finucane. That is right. 

Senator Batpwin. Evidently, you have judged this case already, 
while this committee is still in the process of taking testimony. That 
is the point I want to make. 
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Mr. Finucanz. If I may say, Senator, I had an opinion before the 
committee went into action. My opinion has been modified by some 
of the testimony that has been brought out here. 

During the second week of December last year, Judge Edward L. 
Van Roden spoke at a meeting of a society of Federal bar attorneys. 
in Philadelphia. He had just come back from Germany a few weeks. 
earlier and had the facts. We heard about his talk and interviewed 
him. We put his story on paper and circulated it to the newspapers, . 
to magazines, to Congress, to bar associations, and to individual mem- 
bers of the public at large. 

It is important to remember at this point that the Supreme Court 
had refused to hear the Germans’ pleas for habeas corpus. The Army 
was hanging them. All regular channels seemed closed. 

However, when our article began to circulate, it worked as a catalyst 
and things began to happen. 

Senator Batpwin. What do you mean “when our article began to: 
circulate??? Do you mean the Van Roden article? 

Mr. Finucane. I mean the first statement we put out, which was. 
the basis of that Van Roden article of substantially the same thing. 

Mr. Crampers. That was your press release based on the Van Roden 
article. Is that correct? 

Mr. Finucane. That is correct. 

Mr. Cuamprrs. In other words, that is the statement which you re- 
leased, saying that Judge Van Roden, a popular American judge, now 
in the United States, after an investigation of the situation in Ger-: 
many, which describes tortures used to extract confessions—is that the 
article you mean? 

Mr. Finucane. Yes, sir. 

Mr. Cuamper. And your press release was based on the Van Roden. 
article, which you wrote? 

Mr. Finucane. That is right. That is the Van Roden statement. 

The Federal Council of Churches and the American Civil Liberties. 
Union got interested. Many private individuals wrote to Congress. 
and to the Pentagon. Religious magazines, such as the Christian 
Century, began to support our demand for an investigation. 

This committee is making that investigation or the first part of that 
investigation now. If there had been no public appeal such as we 
made, there would probably have been no such investigation as this. 
The Van Roden-Simpson report would still be buried, where it was 
when we started, in the “confidential” files of the Pentagon. 

Our report came out December 18, 1948. The Department of the 
Army shook loose with the Van Roden-Simpson report January 6, 
1949, apparently because they were getting some heat built up under 
them. It had been in their hands since September. 


If we had only used legal means, no one would have been convicted. 

That is what Secretary of the Army Royall told this committee on 
the first day of the hearings. 

I saw Lt. William Perl—an American investigator—slap ’em and knee ’em 
double in the groin * * *. Some of them were kept on bread and water. 

That is what James J. Bailey of Pittsburgh, a court reporter in 
Germany, said when he appeared before this committee. 

Perl told you: 


I spoke to the prisoner in a soft voice, just as I am speaking now; I had him 
sit down; 1 wauted hi to be comnfortabie. 


MALMEDY MASSACRE INVESTIGATION 953: 


Those three statements were the high lights of this hearing, from 
my point of view, and I have sat through most if not all of the 
sessions. 

It is not necessarily to comment on the play on words about “soli- 
tary confinement” and “close confinement” or on the skillful definition. 
of “truth” which “has many faces, all of them lies,” as one witness. 

ut it. 

Mock trials with figurehead judges, as admitted to you, might sup- 
port charges of false wearing of the uniform, degrading the uniforms, 
and conduct unbecoming an officer. But that would be too small to. 
bother with, when the whole procedure by which these men were 
hung—and over 100 of them have been hung by the Dachau court— 
might be called a mock trial. 

Ts it just a quaint coincidence, a mathematical curiosity, that the 
number of men convicted for the Malmedy massacre corresponded 
roughly to the numbered massacred? Why this symbolic 74—later 
reduced to 72? Why—unless it were in intention a cold-blooded 
American reprisal ? 

Mr. Cuamegrrs. You have been attending most of these meetings? 

Mr. Finucane. Yes, sir. - 

Mr. Campers. I believe you recall that the testimony before the 
committee has indicated that there were some 700 fatalities involved 
in the so-called Malmedy atrocities, as distinct from the Malmedy 
crossroads incident. 

Mr. Finucane. Yes, sir. 

- Mr. Caampers. Thank you. 

Mr. Frnucanr. You are welcome. 

Why this symbolic 742 Why—unless it were in intention a cold- 
blooded American reprisal ? 

We think this committee has been motivated by good faith, but 
handicapped by an implicit premise, even if subconscious, that the 
Germans are guilty, the same premise that handicapped the Dachau 
court and investigators. 

As for the evidence before the committee, the Americans have had 
the same motives for telling the truth or “making a case” that the 
Germans had when they filled out their affidavits. It had been said 
that the Germans swore to affidavits about how a handful of undisci- 
plined Americans maltreated them in order to save their own lives. 
The former GI’s and the officers have been trying to save the balance 
of their lives, where the stories of these atrocities have put their repu- 
tations at stake. In fact, some of the Americans protest too much. 

In addition, innocent Americans in the war crimes program, have 
testified in defense of their not-so-innocent comrades—unknowingly 
I believe for the most part; knowingly perhaps in other cases—out of 
a sense of unit loyalty. All felt that an admission regarding one 
would reflect on all. Every witness here has been testifying in 
self-defense. a 
Senator Batpwin. Just a moment. Let us examine that statement 

riefly. : 

You heard Colonel Perry this afternoon? ; 

Mr. Finucane. I did. : 
ame Batpwin. Is he under any charges in connection with this. 

ing? 
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Mr. Fryucans. No; he is not. However, he has a sense of unit 
loyalty, which we are all familiar with: people that you work with, 
people that you were in the Army with. You do not like to see 
anything happen that reflects on their reputation. 

Senator Batpwin. You heard Lieutenant Colonel Perry under 
examination ? 

Mr, Finucans. That is right. 

Senator Batpwin. Is it your inference that he did not tell the truth?. 

Mr. Finucans. No; it is not my inference that he did not tell the 
truth. I was very favorably impressed by his statement. However, 
I noticed the same statement, in reference to his statement, that I 
noticed in reference to others. While he did not know about most of 
‘the charges, or denied that to his knowledge the charged events had 
taken place, at the same time he did, just on the side, admit other 
charges which have been denied by other witnesses. ; 

Mr. Cuamepers. Specifically ? 

Mr. Finucane. For example, he said that prisoners he interviewed 
did not complain about physical abuse but that they did talk about 
deprivation of food. 

Mr. Cuamperrs. Pardon me. Who said that today ? 

Mr. Finucane. Was. that not Colonel Perry? 

Mr. Caampers. Today ? 

Mr. Finucane. Yes. 

Mr. Cuampers. I do not recall. 

Mr. Finucane. It was one of the witnesses here this afternoon. 

Mr. Cuamerrs. Colonel Perry is still here. I would like to ask 
you: In your statement today, and you are still under oath—— 

Colonel Perry. Yes, sir. 

Mr. Cuamerrs. Did you make any statements concerning any of 
the people testifying to you that they had been deprived of food 
or mistreated ? ; 

Colonel Perry. I made no such statement. I do not think I used 
the word “food” in my testimony. I made no inference. 

Mr. Cuameers. Thank you. 

Mr. Finucane. Would you ask the other witness? 

Mr. Cuampers. This is a rather unusual procedure, but I would 
like very much to bring it out, with the chairman’s permission. 

Mr. Guth, remember that you are still under oath. 

Mr. Guru. Yes, sir. 

Mr. Campers. You testified that Mr. Everett, who is the chief 
defense counsel, said that Colonel Carpenter had picked out the 
15 to 20 worst cases. 

Mr. Gura. That is correct, sir. 

Mr. Cuameers. And that in this testimony the main onus of com- 
plaint involved the mock trials and the ruses and what not and the 
use of the black hoods and'so on. 

Mr. Guta. That is correct. ; 

Mr. Cuamopers. You also testified that-as far as physical mistreat- 
. ment was concerned that there was only one man who had alleged 
physical mistreatment and he mentioned a slap. 

Mr. Gut. Yes, sir. 

Mr. CHampers. Perhaps my memory of your testimony is unclear. 
I would think being deprived of food would come under the heading 
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of physical mistreatment. I would like to ask you about that; did you 
so testify ? 

Mr. Guru. No man testified, or no man told us that he was deprived: 
of food. Some complained that the general rations at Schwabisch 
Hall, or for that matter, in the other prison camps they had been in,’ 
were inadequate or were poorly prepared. But they did not claim 
that withholding of food was used as an interrogation method. 

And Colonel Peiper, who I mentioned that fact to, said that the 
food was actually, by German army standards, good, and that those 
people who did complain would have complained just as much about 
German rations. 

Mr. Cuampers. Thank-you, Mr. Guth. 

Mr. Finucane, it would be quite simple for you to make statements 
as to what other witnesses have testified to, and the only way in the 
world, of course, that we can resolve one of these ar guments is either 
by going through this process or of checking the record. 

Mr. Fixocann, Senator Baldwin asked what I meant by saying 
that every witness was testifying here in self-defense, and then fol- 
lowed that line of questioning; I was attempting to explain it. 

Mr. Cuamorrs. Pardon me, if I interrupted there. But I think the’ 

record should show that over a period of long weeks your contacts 
and mine have been very friendly and on a free-and-easy basis. “We 
have had many arguments, not under oath, or across the table, about: 
matters of this kind. 

Mr. Finvcanz. That is right. 

Mr. Campers. It would appear to me that if you are going to put’ 
words into the mouths of the people—in other words, in this partic- 
ular case, where we were asking you to say specifically—and I delib- 
erately picked you up on the first thing 

Mr. Finucane. Iam sorry. I interpreted what Mr. Guth just said 
to confirm my statement. 

Mr: Cuampers. Then if it is an honest difference of opinion, that 
is acceptable, and the record is clear on that point. There are state- 
ments that had been made so far here, however, which have been taken 
out of context in the record, and we will have to go back and pull 
those out for the purpose of correcting them. These, of course, we 

can clo. 

But I imagine there are many things that you want to say. I am 
just as anxious as you are that all the facts come. out, but that the 
record be clear and concise on this thing. 

Mr. Finucane. Yes. Could I complete my answer? 

Senator Batpwin. Go ahead. 

Mr. Finucane. Colonel Perry—I am fairly definite he said this, 
because he is the man who interviewed Peiper and Junker. He said 
that he knew that Junker, or Peiper, I am not sure which, was under 
adeath-sentence because he was wearing a red shirt. ‘The committee 

has had. witnesses in here who had denied that they ever talked to 
prisoners who were dressed in an unusual fashion. 

Mr. Cirawpers. May I again point out to you that Colonel Perry 
said that he visited Colonel Peiper at Landsberg Prison. So far there 
has been no testimony at all in the record concerning people after 
trial; and if there is. it is incidental. 

Senator Barowix. Are we not in this position: The committee 
has to judge this case after all the testimony is in. I have got no 
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preconceived notions about it whatsoever. I am not prepared now 
to render any final judgment or express any opinion on the whole 
thing, and I don’t intend to, until after we have heard all the testi- 
mony and examined it very carefully, and completed the taking of 
all the testimony. : 

The mere fact I want to point out is that your position is a little 
different than that. 

Mr. Finucane. Yes, sir. 


Senator Baupwin. Apparently, from your statement here, before - 


you have heard all of the testimony in the thing, you are prepared 
with some conclusions. That is all right; that is your opinion. 

Mr. Finucane. I had a hypothesis, Senator. 

Senator Batpwin. Allright. It is a hypothesis. 

Mr. Finucane. It is possible that men like Major Fanton did 


~ not know what their subordinates were doing. Colonel Everett told. 


me that Major Fanton “did not know about the rough stuff.” Sad- 
ism is, after all, a private affair. Between the four walls of a cell, 
no one can know what you do. No one will ever know, unless you con- 
fess. The skilled sadist needs no whips or bludgeons to torment. He 
often prides himself on leaving no marks. He has no inhibitions and 
no eye witnesses. 


This is not taking sides. This is not accusing Lieutenant Perl or. 


Mr. Thon or Mr. Kirschbaum or anyone else of brutality. 

This is to say that if brutality was used—there was the familiar hood 
over the head. ‘There are the sensitive parts of the body which can 
take skillfully applied torture and display no surface damage. There 


was the power of the guards and interrogators, they being as absolute. 


gods to the prisoners. If by mistake a prisoner were marked up, let 


us say, they had it in their power to keep him from the eyes of med-. 


ical attention until he got better or the sign had disappeared. 
This points to the inconclusiveness which is bound to result from the 
medical examination which this committee is planning to make in 
Germany. : 
.No wonder they “confessed.” No wonder they let themselves be 


forced into swearing oaths to perjured accusations against each othev.. 


As Lieutenant Colonel Dwinell told this committee: “The accused 
did not get a proper defense; that will always be my position.” 

We recognize that there has been some pressure on this committee, 
overt and legal, and some below the threshold of consciousness even. 
For example, Lieutenant Owens reversed his testimony in favor of 
Major Fanton’s version with regard to the mock trials. Sergeant 
King denied seeing anyone about the hearing in advance, yet admitted 
he had lunch with Colonel Ellis before coming into the hearing room 
and then could not remember anything he was questioned about. 

General Green sent over a list of reviews to this committee, which 
the visiting Senator from the Expenditures Committee pointed out 
was incomplete. The same General Green summoned Judge Van 
Roden down from Pennsylvania, as he told you in his testimony— 
Van Roden told you—and put him on the carpet about his speeches 
and magazine article in’ the Progressive. Judge Van Roden testi- 
fied before you, when he was asked a.ticklish auestion, involving his 
opinion of an action of the Department of the Army, “I am an Army 
officer now; I do not know about later.” 
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When the Senator from Wisconsin proposed that the lie detector 
be used on a witness, he mentioned that Pentagon pressure was used 
to get this hearing away from the Expenditures Committee to the 
Armed Services Committee. Senator Baldwin, in justifying his deci- 
sion at that time to limit these hearings to the Malmedy cases and 
the Dachau court, quoted the testimony of Secretary Royall in support 
of his decision at the time. 

This is the not unfamiliar hand of the Army at the old lobbying 
game. We do not object too strenuously. But we think it should be 
noted. We do not think the Army has been pulling the strings au- 
daciously enough to warrant an allegation of contempt of Congress. 
We merely note the facts, to underscore them, as it were, where: they 
appear in the record. , 

We believe that in spite of those biases, which have been unsuccess- 
fully resisted by the committee, this investigation can be pushed 
through exhaustively and honestly and that justice can be done. 

We believe that to date this hearing has more than justified its ses- 
sions. It would seem to us that the material has been put into the 
record to support the following recommendations, listed not accord-- 
ae te the order of their importance: 

Vo. 89’ers—refugees or persecutees—should have a hand in such. 
trials. 

Prosecution, defense, court, appeal, and other branches should not: 
be a single-command operation. 

Prisoner-of-war status should be retained by defendants. A “pro- 
tecting state” should represent them. 

The actual courts should be composed of better qualified personnel. 
Picturesque Kipling career men, even though decorated in three wars, 
ought to have legal training to qualify them for the court. 

Liven better, judges should be citizens of a neutral country. 

Appeal procedures to the Supreme Court in Washington should be 
made available. 

Where there is grave reason for believing that things have gone 
wrong, provision should be made for a retrial. That applies to this: 
case, now. ; 

The Judge Advocate General’s department should be separated from 
the chain of command. 

Such suggestions as these which this committee may care to make 
should be codified as part.of a revision of the Geneva Convention. 

That is for the future. For the present case, we venture to make: 
the following recommendations. 

The committee might see if any new forum is now open to the 
defense in which to plead their case in the light of recent judicial 
decisions, and refer them to it. i 

Three witnesses, unheard at this writing, have been suggested by 
Colonel Everett. They are Colonel William Denson, chief counsel for: 
the Atomic Energy Commission; Benjamin J. Narvid, assistant to. 
Everett in Dachau, and now in California; and Wilbur J. Waller, 
now in Chicago, who made a field investigation in Belgium in the: 
Malmedy case. They might have something of value to contribute. 

The committee might examine Colonel Everett’s correspondence. 
with the Army at the Pentagon. That is Colonel Everett's suggestion. 

The committee might send a commission to Atlanta to take a depo- 
sition from Everett. who is suffering from a heart attack. 
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While in Germany, in the next few weeks, the committee might 
drop in for a visit to the Landsberg prison, where the Dachau defend- 
ants are kept, and to the notorious Spandau prison, where the Nurem- 
berg defendants are kept. Both have become:places of ill-fame. 

The committee might inquire what has been done about the clemency 
program for over 1,000 German prisoners which was recoramended 
by Van Roden and Simpson in their reports. We received letters from 
these prisoners and cannot help feeling that many are unjustly in jail. 

Finally, this committee should go on to a sweeping investigation of | 
the Nuremberg defendants. 

_ I have a photostatic copy of an excellent summary of the Nurem- 
‘berg cases in case you are interested, which I would like to present. 

These men have been denied a hearing in United States courts 
‘and are now in jeopardy again. As a starter in this field, the com- 
mittee might ask the Department of the Army for information in the 
Inspector General’s report, reputedly made with respect to the con- 
duct of the Von Weizsaecker case at Nuremberg. 

I was in the Ardennes toward the end of the Ardennes campaign 
and recall something of the psychological state in which our troops 
were at that time. I think the best key to that psychological state 
is given by the late Gen. George S. Patton, Jr., writing in 1947 
in his autobiography, War As I Knew It. He said—page 351: 

“Prisoner-of-war guard companies, or an equivalent organization, should be 
as far forward as possible in action to take over prisoners of way, because troops 
heated with battle are not safe custodians. 

Patton knew our troops were not safe—to handle Germans. Neither 
were the Germans to handle our men. That is the explanation of 
Malmedy. To make anything more than a battle incident out of 
it should make millions of us, who supported or endorsed or tolerated 
or shut our eyes to the fire-bombings of populated cities, forever sleep- 
less. War is hell. It is idle to talk of degrees of hell, or to show 
horror or surprise on examining any one atrocity. Malmedy was not 
the greatest crime of the war. The war itself was that crime. 

As Shakespeare said, in Hamlet: 

Treat them not according to their deserts, for if we were all to be treated 
according to our deserts we would all be whipped. Treat them, rather, accord- 
ing to your own honor and dignity. 

Listening to these hearings has been a humbling experience for 
us. We have learned something about human nature here and about 
its depths and heights. We are sure that it is not the purpose of the 
committee now to punish Lieutenant Perl or to punish the Germans, 
but to support justice which in its finest sense 1s not revenge, it is 
not vindictive, is not an eye for an eye, is not extortionate, and is not 
overbearing. 

Perhaps the committee fears that freeing these Germans will con- 
stitute an indictment of Perl and the others we have seen in this hear- 
ing room. That is not so. Perl, had he done ail that was charged to 
him, was the agent of the worst part of us at our worst. We cannot 
condemn. him, our agent, for carrying to their logical conclusion our 
country’s wartime passions. 

Freeing these Germans will not constitute an indictment of Perl. 
Hanging them or keeping them in prison when the ardor of war has 
cooled will constitute an-indictment of this conimittee. The times re- 
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quire an act of conciliation. Let us, in being human to the Germans, 
be kind to ourselves. Let us sleep at night. Let the dead rest and 
the living hope. Add no more to the tragic toll of this war. 

The days have been vivid with terror and wretched with loneliness 
for these soldiers now in jail for the fourth year. Let them go home. 
Let them. return to thetr.families and friends. Enough tears and. 
enough heartaches have been weighed in the balance. Why add more? 

A new roof is being built on the Capitol and we expect this shining 
Republic to live on as long’as it has a helpful function to perform in 
the world. Can it be what it hopes to be to all the tired and oppressed 
peoples of the world unless it break the cycle of hate with an act of 
far-visioned statesmanship ? 

This committee has shown a certain amount of interest, in the author- 
ship of an article in the February 1949 issue of the Progressive maga~- 
zine. I would like to find one Senator or Congressman who has never 
had a speech or a magazine article written for him. The Congressional 
Record is half filled with ghostwriting. Members of this Congress 
could not carry on their jobs without ghostwriters. Across the Poto- 
mac, the Army has its speech writing and public appearances section 
to take care of the brass. 

I ghostwrote the article “United States Atrocities in Germany” for 
the Progressive on the basis of information supplied me by Judge Van 
tea and with his agreement to have the article appear under his 

ne. 

Webster’s dictionary lists the following entry: 

Byline, n. Journalism. The line at the head of an article telling by whom it 
was written, ; 

Judge Van Roden said that he misunderstood the meaning of “by- 
line,” before the committee. It is our opinion that Judge Van Roden, 
the editor of the Progressive, which published our article, and the 
National Council for Prevention of War were—all three—acting in 
good faith. Misunderstandings will happen. ps 

A 214-line addition was made to Judge Van Roden’s article by me 
without. the use of. identifying editorial brackets. This was a state- 
ment to the effect that the Army had just hanged five men, for whom 
Van Roden and Simpson had asked: mercy; no one-has ever denied 
these men were hanged. 

That is the end of my prepared statement. ae 

Mr. Caamerrs. Taking last things first, Mr. Finucane, when Judge 
Van Roden was on the stand he took your article and went through it, 
as I am sure you recall, and repudiated certain parts of it. 

’ Mr. Frnucans. Yes. a 

Mr. Cuampers. He said that he had not made those statements in the 
speech from which you picked up this information, and categorically 
denied some of the things which were said here. 

He said, furthermore, that he did not know, in detail, what was in 
this article when it was published. I would like to ask you: Did 
‘Judge Van Roden know what was in this article in detail ? 

Mr. Finucann. Yes. Here is the story on that: I went up to see 
him. I heard him make a speech and talked to him in his chambers, 
I came back here and wrote up a statement, attributing to him, in quo- 
tation marks, substantially what was in his speech, and summarizing 
it in an opening paragraph or two, without quotation marks, and 
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concluding, beyond the end of the quotation marks, with three 
recommendations which our council made, which are: There should 
bea stay of executions, hearings and something else, and Perl and Thon 
should be tried. ; 

There was no question about the sponsorship for that statement 
which was circulated around. Judge Van Roden did make certain 
amendments to that first article, which he forwarded to us, and we 
had just sent out a few copies the first day. We made those amend- . 
ments, and the hundreds of copies we sent out later contained the 
amendments. Loe 

Mr. Cuampers. That is hundreds of copies to the press release? 

Mr. Fryvucane. That is right; and it was also in the form of a state- 
ment to the Judiciary Committee which was sent to them by special 
delivery, each member, with the hope that they would read it. It 
-was over one of the holidays, just-before Christmas. 

Mr. Cuampers. May I interrupt you to ask: You say you heard 
Judge Van Roden make a speech on this subject ?. 

Mr. Finucane. That is right. 

Mr. Cuamerrs. Can you tell me some of the circumstances about 
that Nn ow did you happen to be there and -hear that particular 
‘speech ? 

Mr. Finucane. Mr. Libby, our executive secretary, had been in 
Philadelphia a week or so earlier and had been talking to a friend of 
his, Burton Parshall, who told him Judge Van Roden had made.some 
shocking statements to a meeting of the Federal Bar Attorneys’ Associ- 
ation, Federal Bar Association, something like that. Mr. Libby asked 
Mr. Parshall to send us a memorandum on the contents of Van Roden’s 
speech. The memorandum was from memory, and we wanted to 
check up on it, so I went up to see Van Roden. He said: “It happens 
that you came at a time when I am making a speech at the Rotary 
Club; you can come up with me.” 

' Mr. Caamsers. Did you go to see him-or-did you call him up? 

Mr. Fryucane. I called him up and made an appointment. 

. Mr. Cuamprrs. Then you went to the meeting that night, which 
was before the Rotary Club? 

Mr. Finucane. That is right. 

Mr. Cuampers. Based on that then, this press release came out? 

Mr. Finucane. That first statement was made; yes, sir. 

Mr. Cuameers. Now, would you mind telling me how the story 
which appeared under his byline in the Progressive magazine came 
to be written ? eg 

Mr. Finucane. Yes. One of the persons whom we reached in our 
circulation with that statement was the editor of the Progressive. He 
-wrote us a letter saying: “Could you get Judge Van Roden to let us 
run that article in the Progressive as his story?” It was 90 percent 
in quotation marks, the original expression. “And could you also get 
him to accept as his own, for our purposes, for our publication, some 
of the matter not in quotation marks” which was the statement of the 
council preceding and closing the original statement. 

I called Judge Van Roden on the phone and told him what the story 
was. I don’t think he had ever heard of the Progressive magazine at 
that time. I explained to him and I said “We want to incorporate in 
your statement additional material.” He was familiar with what we 
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had been distributing, and, as I say, had made: amendrnents to it. 
So we figured those amendments had made it correct or he would 
‘have made additional amendments. 

He said, “What do you want to add?” Words to that effet. I read 
to him over the telephone the additional material, which was the 
opening and closing, and said, “The editors of that magazine want 
to run this as your article under your byline.” 

I read it to him. Certain things in the original article which I read 
to him he deleted. Certain parts of our statement he struck out, 
verbally, over the telephone. He said, “No; I do not want to take 
that as my statement.” We did work out verbal telephonic additions 
to this report which he agreed to. 
~ Isaid, “They want to run it under your byline. Will you send them, 
‘along with your byline, one of your campaign biographies and a 
photograph ! He said, “Yes, I will do that,” and he did do that. His 
‘secretary sent a couple of biographies—I suppose they ran more than 
once—and sent his picture, too. 

Mr. Cuampers. You mentioned in your prepared statement that 
misunderstandings will happen. It would appear rather clearly from 
what you said that Judge Van Roden realized that he was being con- 
nected directly with this article. 

Mr. Frxucanz. That was my understanding. I understood it that 
way. It was my intention to make it clear to him, and it was my im- 
pression there was a meeting of minds. I presumably was mistaken 
as to the meeting of minds. 

“Mr. Cuamprrs. You say you were presumably mistaken. Did any 
manne concerning pay for this article come up. at this or any, later 
time? 

Mr. Fryvcanz. Some time after the article was published Fudge 
“Van Roden wrote a letter and said: 

As a matter of curiosity could you tell me how much amoniey. the mrgeresdive 
magazine pays for articles which they publish? 

Mr. Cuampers. And at that time that is the aaly comment that you 
had received from Judge Van Roden about this article? 

Mr. Finucane. There was just routine comment. I think that was 
the first comment, yes. 

Mr. Cuampers. This was before or after he visited you at Jour 
offices here in Washington? 
. Mr. Frnveanet. That was before he visited us. 

Mr. Cuampers. So that Judge Van Roden, I presume, got a copy 
of the article. There is no way to know about that. 

Mr. Finucane. Yes; Iam sure he did. 

Mr. Cuamerrs. Did you send him one? 

_ Mr. Finucaneg. I suppose so. It was a courtesy. 

Mr. Cuamerrs. So he did not write you and deny or repudiate any 
’ of the statements at that time which he later repudiated on the stand 
already ? 

Mr. Finucane. That is right. 

Mr. Cuampers. He wrote you a letter and asked as a matter of 
curiosity “What ‘does the Progressive magazine pay for articles of 
this kind?” Is that correct ? 

Mr. Frnucane. That is right. 

Mr. Cuamprrs. There was no mention of that at the time you had 
your phone call? 


962 MALMEDY MASSACRE INVESTIGATION 


Mr. Finucanz.. No. - ey 
- Mr. Cuampers. What did you tell him in response to that? . 

Mr. Fryucane. I did not know what they paid. Morris Rubin, 
the editor, came into our office’ a few days later and said “I am going 
to send you a check for that article.” I said, “Do not send it to me, 
it.is Van Roden’s article.” He said “Of course, you did most of the 
work on it.” I said, “E know, but it is still Van Roden’s article, it 
is all his idea; he O: K.’d it.” So Morris Rubin, the editor, compro- . 
mised and sent $10 to Judge Van Roden and $10 to us. 

' Mr. Cuamepzrs. As I get the story, the Progressive magazine paid 
$20 for this article, $10 of which went to Van Roden and $10 to 
yourself. . ; . 

Mr. Finucane. That is right. I understand from later correspond- 
ence with Mr. Rubin, the editor, that Judge Van Roden, when he 
received the check, refused to accept it. 
Mr. Cuamepers. Did. he refuse to accept it or did he send it back 
to you? , fe Nos 
.. Mr. Finucane. No, sir; he did not. 

Mr. Cuampers. Did he send it back to. the Progressive? 

Mr. Frnucane. I presume so. 

Mr. Cuampers. What did you do with you $10 fee? 

Mr. Fryucane. It was credited as a fee to the council. 

Mr. Cuamepers. Along that line there are quite a few statements 
here which Judge Van Roden has repudiated on the stand. You have 
written the article, and I presume that these items in here which he 
chas repudiated, and he said he did not say, are items of which you have 
some basis for your information that went in here? ; 

Mr. Finucane. Yes. 

_ Mr, Caampers. I am going to ask you a few questions about these. 
I would like to get from you, specifically, where you got this particular 
information. Again, before we go into it, you have sat through all 
these hearings? 

Mr. Finucane. Yes, sir. 

Mr. Campers. Iam digressing just for a moment here. 

Mr. Fruyucane. Except Benjamin Reichman. I missed him. 

Mr. Cuamprrs. I am digressing for-a moment. You started out 
pour statement by saying that these men, the Germans, were convicted 

y perjured statements? 

Mr. Finucane. Yes. 

Mr. Cuampers. Then you went in various places in your testimony, 
‘you commented on what certain witnesses had said. You drew the 
conclusion that practically everybody that was testifying before us 
had some reason for testifying as they did; is that correct? 

Mr. Frnucanz. Oh, naturally. ; 

Mr. Cusmpers. Now, I would like to ask you: who gave you the 
testimony, or the evidence, which permitted you to make statements 
such as this, because frankly some of these things I have not’even seen 
in the affidavits. This posturing as priests, where did you get that? 

Mr. Finucane. I am sure I can save you a lot of questions. 

Mr. Cuampers. I would like to ask you the questions. I would like 
to ask you quite a few questions for the record. 

Mr. Finucane. I understood Van Roden said that. 

Mr. Cramprrs. You understood him to say that? 
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Mr. Frnucane. Yes. The reason I say I understood him to say 
that is because he denied it. 

Mr. Cuampers. This matter of promises of acquittal by—— 

Mr. Fryvucane. I understood him to say that. Could I say some- 
thing that might amplify this? : 

Mr. Cuamusrs. I would like to ask you specific things that we have 
on Van Roden in the record, because I would like to know where they 
came from. You said, “After this investigation, and after talking to 
all sides, I do not believe the German people knew what the German 
Government was doing,” and soon. Van Roden marked that out on 
the stand here, and made it very clear that they never talked to any- 
body on the prosecution side of this thing. 

Where did you get the information that he had talked to people on 
the prosecution side? 

Mr. Finucane. I understood him to say it. 

Mr. CuAmpers. Going on with some of the specifics here, this is 
one which aroused a terrific amount of comment. I believe it is the 
most inflammatory thing. 

You make this statement: 

All but 2 of the Germans in the 189 cases we investigated had been kicked in the 
testicles beyond repair. This was standard operating procedure with American 
investigators. 

Mr. Firnucann. I understood Judge Van Roden to say that. J think 
you probably, recognize the Army language, which a person like he 
would use. 

“Mr. Cuamuers. I think you also were in the Army, so the standard 
operating procedure would not be too unfamiliar to you. 

Mr. Frinucans. I recognized the term that he used. | 

Mr. Cuameers. You understood Van Roden to say that? You read 
this particular thing back to him? It was in your press release? 

Mr. Fixvucanz. That is right. 

_ Mr. Cuampsrs. Van Roden did not repudiate that to you ? 

Mr. Frxucann. In the original press release he made several minor 
repudiations, which we promptly amended. We sent corrections out 
to people to whom we had sent first copies, and continued our circula- 
tion with this amended edition. 

Mr. Cuampusrs. So your statement is that this matter of 189 sets of 
damaged testicles was known to Van Roden? es 

Mr. Finucane. That is right. That.was not denied by him until it 
was denied here. 

Mr. Cuamourrs. That is the point I am getting at. He said he did 
not say it, under oath. And you say that he did say it, or you under- 
stood him to say it. : 

Mr. Finucane. I understood him to say it, that is right. - 

Mr. Cuameers. He also marked out the statement here about the 

boy who committed suicide, who was heard muttering in German that 
' “J will not utter another lie.” 

Mr. Finucans. That is right. 

Mr. Cuamprrs. You charge that to Van Roden and Van Roden 
denies having said it. I notice that in one or more of the affidavits, 
discussing this particular matter, that that particular language was 
used. I wonder if perhaps in writing this article you took some of 
the things that were said in the affidavits, and in your memory charged 
them to Van Roden. Is that possible? 
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Mr. Finvucans. That would be possible if I were not aware of the 
danger of doing that. I will tell you how I happen to be aware 
of the danger. 

After hearing Judge Van Roden speak that night I went back. to 
his office and he showed me the Everett affidavit, which was the first 
time I had seen it. He had alluded to that Everett affidavit in his 
speech before the Rotary Club. 

In going through Everett’s affidavit after his speech, I recognized 
the similarity at points between his speech and Everett’s affidavit © 
just as you have noticed: I will show you the circumstantial evidence 
to indicate how careful I was to indicate what Van Roden told me 
and what I later read in the affidavit, but before compiling the 
statement. 

For example, Lieutenant Perl’s first name and correct spelling was 
given in the affidavit. I did not use his first name. 

In other words, I just took—I would not even correct Van Roden’s 
original statement to the extent of adding a first name for complete- 
ness and accuracy, but just took it the way Van Roden had said it, 
as closely as I could get it. 

Mr. Campers. You were meticulous on that particular point? 

Mr. Finucane. I tried to be as meticulous as possible, yes, sir. 

Mr. Cuampers. Apparently on some of these other points you mis- 
understood, on very controversial matters, what Van Roden said and 
included them in the article. 

Mr, Finucanr. No. Iam sorry. Everything that is in that article 
I understood him to say, with the exception of the opening and 
closing paragraphs, which were our idea but which he later accepted 
ina telephone conversation. All the things you asked me about so 
far I understood him to say at the Rotary Club. 

Mr. Cuamenrs. I take it that this section 4 in here was outside of 
the quotes on your original press release where you draw conclusions 
from what happened there. 

Let me ask you a specific question. In section 4 of your article 
you draw the conclusion as follows, which Van Roden has denied 
saying, l might add: 

The American investigators who committed the atrocities in the, name of 
American justice and under the American flag are going scot free. 

Mr. Finucane. Let me look at that. 

Mr. Cuampers. That is on page 22 of the Progressive, if you have 
it there. 

Mr. Frvucane. Yes. I could tell it better from the article which 
I have here. If it wasn’t in the article, I said it. If it was in the 
quotes, Van Roden said it. That is not in quotes. I said it. 

Mr. Cuampers. You said it? 

Mr. Frnvucane. That is right. 

Mr. Cuampers. That is a conclusion that American investigators 
had, in fact, committed these atrocities; is that correct ? 

Mr. Frnvcanz. That is right. 

Mr. Cuamenrs. And you, at that time, based on what you heard 
Van Roden say—and I am speaking to you now as a careful journalist 
as I know you are—made no effort to try to find out if perhaps there 
was some other side to this story? 

Mr. Finucane. That is correct. 
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Mr. Cuamptrs. Again, asa fair-minded individual who is interested 
in cutting out this cycle of hate that you are talking about here, why 
didn’t you at least make the effort to find out if perhaps there were 
arguments on the other side of the -picture for the purpose of giving 
an objectivé report on this thing ? 

Mr. Finucane. I will tell you why: First of all, these men were 
being hanged every week, on Friday usually. 

Senator Batpwin. Just a moment. You are not referring to the 
Malmedy people. You are referring to the general Nuremberg trial? 

Mr. Finucane. That is right. 

’ On the Dachau cases, while I recognized the desirability of doing’ 
what you say, I realized that it had to be done in part because Van 
Roden had a statement in his report from Colonel Mickelwait, I be- 
lieve it was, in the introduction to his work, which makes a very clear 
statement. a 

The defense said we used the utmost care in selecting personnel, 
and we think they did a good job. 

It occurred to me—it struck me—that while that wasn’t a complete’ 
opportunity for the Americans to testify, there had to be some minor 
investigation or pretty good investigation made in that direction, 
and in the meantime these people were being hanged. We thought 

. we had better just dosomething. I will admit it wasn’t a thorough job 
as far as examining the American side of the case was concerned. 
We should have done it. 

Mr. Cuampers. Do you feel that your organization, which is an. 
American organization and which has a very excellent reputation: 
so far as its membership is concerned-—— 

Mr. Finucane. Thank you. 

Mr. Cuamepsers. Doesn’t owe some little bit of effort to make sure 
that in the eyes of the world generally at least American people are 
not condemned until they themselves have a chance to be tried or have 
had a chance to have their side come in? You are here asking, in 
your prepared statement, that we judge these things in the light of 
American standards of justice. 

Mr. Frnvucann. That is right. 

Mr. Cuampsrs. One of the basic things there apparently is that 
both sides of an argument are heard. 

Mr. Finucane. Yes. 

Mr. Cuamperrs. On this particular case, if I can complete the cycle 
of it, you heard Judge Van Roden and apparently had already made 
other investigations. You, in collaboration with Van Roden, pre- 
pared this article. You based it on a press release which you had 
already put out, attributing these things to Van Roden. Then, hav- 
ing done that, in your prepared statement you used this as a vehicle 
to drum up this interest in this particular case. It has been intro- 
duced, as you know, in the Congressional Record; it has become the 
subject of considerable discussion before this committee; and I am 
sure the Committee on Expenditures also, and others. 

It has been quoted in the newspapers. Yet that particular article, 
which has become somewhat the basis of this whole thing—and I con- 
gratulate you on your results—you wrote without making any effort 
at all to verify the statements insofar as these charges about Americans 
are concerned. You presumed that they were guilty; is that correct # 

Mr. Finucane. We took-—— 
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Mr. Caampers. Can you answer that question, sir? I don’t want to 
take the tactics now of other investigators here. But will you answer 
that question? Did you not presume that these people were guilty, 
and your conclusions are predicated on that? 

Mr. Finucane. I had a hypothesis at that time that we had ex- 
ceeded our right methods in the conduct of the interrogations. 

Mr. Cuampers. Your hypothesis was that you had exceeded the cor- 
rect methods? 

Mr. Finucane. That is right. 

Mr. Cuamprrs. But your hypothesis also justified the conclusion 
that they had committed atrocities in the name of American justice ; 
is that correct? 

Mr. Fryucane. That is right. 

Mr. Cuampers. I will stop on that point. 

Mr. Finucane. I would like to say that both the accusation and the 
defense we took from Judge Van Roden. 

Mr. Cuampers. Yet Van Roden comes down here and denies that 
particular statement. This is not Van Roden: this is outside your 
quotes. : . ; 

Mr. Finucane. I agree. That is my conclusion. But the defense, 
the Mickelwait statement at the opening of the Van Roden report, and 
the allegations in the Van Roden report, we thought, inasmuch as it , 
was compiled by two competent American jurors 
Mr. Cuampers. Maybe I am not making myself clear. Here is an 
article under Judge Van Roden’s byline which you wrote. And you 
say that these things are predicated on what Van Roden said ? 

Mr. Finucane. Yes. 

Myr. Cuameprrs. Then you interpolate a conclusion, based on what 
you say he hassaid. I will not go over the fact—— 

Mr. Finvcanz. Is this statement in the Progressive article, the one 
we are discussing? ; 
Mr. Cuamerrs. That is right. 

Mr. Finucans. Van Roden accepted it. I read it to him on the 
telephone. 

Mr. Cuampers. Mr. Van Roden, under oath here, denied having 
‘said it. 

Now, certainly you are saying one thing under oath and he is saying 
another. 

However, on that particular point I would like to come back to the 
conclusion that you just agreed to; that your hypothesis did include 
the fact, without any verification other than Van Roden’s statement, 
that these American investigators had committed these atrocities in 
the name of American justice; is that correct ? 

Mr. Frxucanz. That is correct. I thought it was a reasonable con- 
clusion to draw from all the 

Mr. Cuamsers. You have been sitting through these hearings now 
for some many weeks. I do not know whether this is a fair question. 
to ask you or not. You heard witness after witness testify here? 

Myr. Finucane. Yes, sir. 

Mr. Cuampers. Some of them were not on the team. Some of them 
are not charged with anything. Some of them had never had any 
connection with the services. Some of them were in the services but 
had no connection with the prosecution staff. Do you still believe that 
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‘American investigators—and that is an all-inclusive term—committed 
these atrocities in the name of American justice? 

Mr. Fuxucane. I believe that there have been witnesses here, includ- 
ing Thon, Teil, Dwinell, and Bailey, and this captain with the crew 
haircut, who adduced evidence which would point to the commission 
of atrocities ; yes. peg 

Mr. Cuampers. May we repeat those names ? mak? 

Mr. Finucane: Surely. Lieutenant Colonel Dwinell, Teil, Bailey, 
Thon, and the captain with the crew haircut who was here last week. 

Mr. Citampers. Sloane? 

Mr. Frnvcane. Sloane; just to mention a few. I have not made a 
detailed analysis. i 

‘Mr. Cuamemrs. As you probably know—and I believe that your 
knowledge of this case is probably more complete than mine—Colonel 
Dwinell testified, I am sure you will recall, that he had. believed that 
some of these things had occurred ? 

Mr. Finucane. That is right. 

Mr. Cuampers. There was a long line of questions on this? 

Mr. Frnvucane. That is right. 

Mr. Cuamerrs. But that it was all hearsay with him? — 

Mr. Finucane. That is right. 

Mr. Campers. And he had come to believe it because of association 
with these people. It had been repeated so often that he believed it 
to be true. » te 

Now, today and at our last meeting yesterday we have had wit- 
nesses testify directly on this same subject before trial, at a time when 
these people certainly should have been telling their story freely and 
completely, and they apparently denied that. Does that change your 
opinion at all of Dwinells’ testimony ? 

Mr, Finucansz. No. 

Mr. Cuamsers. Dwinell was associate defense counsel ? 

Mr. Finucane. That is right. 

Mr. Cuamprrs. His superior, Colonel Everett, asked that an investi- 
gation be made? 

Mr. Frnucane. That is right. 

Mr. Cuamprrs. That investigation was made? 

Mr. Finucane. That is right. 

Mr. Cuampers. That investigation very definitely, from the stand- 
point of the testimony of these two witnesses, indicated that they 
found no mistreatment from the standpoint of physical being? 

Mr. Finucanr. If I were captured by the Russians and the 
Russians 

Mr. Cuampers. That is not the question. I am talking about what 
these people testified to today; is that correct? That they hadn’t 
swayed your feelings on this one way or other? 

_ _ Mr. Fryucanr. I think from the evidence such as was given today 
that a case could be made for each side. 

I do not think anybedy but God is going to know what actually 
happened in those cells. 

Mr. Cuamprrs. What did Mr. Teil say that led you to believe that 
atrocities were committed in the name of American justice? 

Mr. Frnucane. Teil said he delivered a prisoner, walked down the 
hall and looked in a peephole and said, “Here is a man lying here 
with a black hood over his head. What is the matter with him?” 
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I believe he said that Thon made-the statement, or somebody made 
the statement “We gave him a working over.” 

Mr. Cuampers. I think the direct quote is “he probably just finished 
interrogation.” ; 

Mr. Finucane. That is right. 

Mr. Cuamepers. Is it not a fact that a week ago, talking about 
Mr, Teil on precisely the same point, you said, “I saw a bloody figure 
lying unconscious there” when I showed. you in the record that, that 
had been a statement made by Senator McCarthy, and we both recalled 
that Teil had not said that, and he had in fact testified as you just 
said here? ; 2 

Mr. Frnucane. That is right. He testified as I just said now. 

Mr. Cuampers. And Teil testified that this figure was lying in 
there; and I am not attacking his credibility; and it had a black hood 
on its head. There is a question as to why that should have happened. 
He said he watched that figure for some 30 seconds? 

Mr. Finucane. That is right; he didn’t move. 

Mr. Cuamerrs. Based on that, you think that that is sufficient cir- 
cumstantial evidence to bolster up your case here ? 

Mr. Fryucane. That plus the statement of Thon, I guess it was, that 
he had just finished interrogation of that prisoner. 

Mr. Cuampers. Let’s go on to Mr. Bailey. 

Mr. Bailey, as I recall, tried very hard to separate his testimony 
from that which was hearsay to him and that which he had seen. 

. At one place in his testimony—and check me if I am wrong—did 
Mr. Bailey not say that “the only one that I saw abuse prisoners 
was Mr. Perl, and I saw him knee somebody in the groin?” 

Mr. Fryucanes. And slap him. 

Mr. Cuampers. I don’t recall the slapping. J remember the kneeing 
in the groin. And slightly later in the testimony, in direct response 
to questions by Senator Baldwin, he was asked again, “Bailey, did 
you see with your own eyes any evidence of physical mistreatment?” 
_ Bailey said, “No, not at all, with the possible exception of Mr. 
Perl.” Isn’t that correct? 

Mr. Finucane. I think he might have misunderstood the Senator’s 
question. 

Mr. Cuamerrs. You are quoting from the record and I am trying to 
do the same. I will be glad to pull it out accurately. Isn’t that the 
substance ? 

Mr. Finucane. I agree. 

Mr. Cuampers. And you don’t accept that as a qualification of 
Bailey’s testimony? Based on Bailey’s testimony, you are willing 
to say that there American people that you have seen sitting here, or 
most of them, did commit atrocities in the name of American justice? 

Mr. Finucane. Not just Bailey’s testimony; the others’. 

Mr. Cuameers. Let us goahead. This whole thing is piecemeal cir- 
cumstantial evidence, a little bit added here and a little bit added 
there. 

Mr. Frnucane. That is correct. 

Mr. aaa What did Mr. Strong testify to? He was a defense 
counsel. ; 

Incidentally, I notice that you say that no refugees or thirty-niners, 
as ae call them, should be permitted to have anything to do with the 
case? 
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Mr. Finucane. That.is right. 

Mr. Cuampers. Does that apply to Mr. Strong? He was a thirty- 
niner. 

Mr. Finucane. That is right. I don’t believe he should have been 
on the job. 

Mr. Cuameers. Do you impeach the testimony that he gave here? 

Mr. Finucane. No. I think for a broad qualification a person con- 
. ducting such an investigation should be segregated from such a 
procedure. 

- Mr. Cuampers. I am inclined to agree with you. I think that was 
an error. There may be good reasons for it. But you think Strong 
was capable of doing a good job? 

Mr. Finccane. Yes. 

Mr. Cuampers. But you think the other thirty-niners on the pros- 
ecution staff were not ? 

Mr. Finucane. J don’t know how many there were. 

- Mr. Cuampers. Answer my question. Do you feel it is all right for 
them to work on the defense side? In Strong’s case he could and did 
do a good job? 

Mr. Finucane. Yes. 

Mr. Cuambers. But you don’t think they should have been per- 
mitted on the prosecution side? 
' Mr. Fryucanr. I don’t believe Strong should have been there. 

Mr. Cuameperrs. But you do believe he did a good job? 

Mr. Finucane. Yes, sir. 

Mr. Cuampers. You heard the hearing and you heard Dwinell par- 
ticularly. What did Dwinell say about this business? 

Mr. Fryucanz. What Dwinell said that sticks in my memory is 
that he said, “I believe at least 50 percent of Everett’s affidavit is true.” 

Mr. Cuampers. And you believe that Dwinell’s statement, which he 
classified as hearsay, is true; is that correct? 

Mr. Finucane. The Everett statement. 

Mr. Cuampers. No, Dwinell’s statement on the stand concerning 
mistreatments he said specifically and definitely were hearsay. 

Mr. Finucane. Yes. He didn’t see any of them himself. 

te CuampBers. And they were based on the statement of the accused 
to him? 

Mr. Fryucane, That is right. 

Mr. Cuampers. And you further recall that when Dwinell said that 
they put nine people on the stand in their own behalf, those nine, in 
his opinion, first of all, did not allege brutality, but he was afraid to 
put the rest of the people on because they were lying so much about 
other matters that they would incriminate them? 

Mr. Frnucans. He said they would incriminate themselves. 

. Mr. Cuampers. I believe in response to a question he said that is 
_ why they didn’t put them on the stand ? 

Mr. Frnucane. That is right. - 

Mr. Cuamprrs. Then all these prisoners, the people on the stand, 
were there in court. Admittedly, Dwinell, defense counsel, as any 
defense lawyer properly could do, could allege that he wasn’t getting 
a square break out of the court and his evidence is replete with that. 

But shouldn’t these people, if they had been brutally treated, have 
told that story to the court because these cases had to be reviewed some 
time? The regulations call for it. . 
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Mr, Finucane. They should have done that. 

Mr. Cuampers. Why do you think that they. didn’t do that if ae 
was anything of these allegations. That is a good defense against 
any. type of confession. 

Mr. Frnucane. I think they did it because one had an: . intimate 
faice-to-face-acquaintance with terror.. 

.. My, Cuampers.. Who? 

:. Mr, Finucane. The prisoners. = 
Mr. Cuampers. I am not talking about the prisoners, Iam talking 
about Dwinell who. got up here and said he was the man who recom- 
- mended it, and had to argue with them to make them do it. We have. 

a picture of it here. 

Mr. Frnucane. He recommended that they take the stand in their 
own defense. 

Mr. Cuamprrs. Yes. You say “Why did he do it?” Shouldn’t 
they have been put on the stand if they were treated that brutally? 

Mr. Finucane. There were all fighting for their lives and were 
willing to incriminate others as they incriminated themselves. 

Mr. Cuamerrs. Mr. Finucane, if they had been brutally treated, 
which would be a good defense against any confession of that type, 
shouldn’t they have told that to the court # 

Mr. Finucanr. They should have. 

Mr. Cuampers. Why didn’t they. Why do they wait 2 years after 
their conviction? In your opinion, why didn’t they tell the story be- 
fore they were tried, rather than wait until later to put it in? . 

Mr. Finucane. I wish Colonel Everett were here. 

Mr. Campers. You draw one type of conclusion that we commit 
atrocities in the name of American justice. 

Mr. Finucane. I think it ought to be proven by completing this 
investigation. 

Mr. Cuameers. I notice you have drawn a conclusion that medical 
evidence won’t help any? - 

Mr. Finucane. That is right. 

Mr. Cuampers. That is a conclusion based on medical opinion to 
you? 
Mr. Finucane. Pardon? 

Mr. Campers. Is that medical opinion to you from some competent 
source that medical evidence at this time would not be helpful? 
Mr. Finucant. No, that is an amateur judgment. 

Mr. Campers. In view of these beatings, brutal kickings, knock- 
ing out teeth, breaking jaws and 189 testicles damaged beyond repair, 
you think medical evidence would not be helpful; that X- rays would 
not show fractures? Of course, X-rays would show fractures, they 
would not necessarily show when the fracture was incurred. 

Mr. Finucang. You put your finger on it when you said it would 
not tell when they got it. 

Beatings and kickings could be administered so they would not 
show marks even a few minutes afterward. 

Mr. Cuameers. I am not an expert, but in one particular ¢: case we. 
have an affidavit where a man claims he was beaten so badly in the 
genitals that he had to be taken to the hospital and operated on. Do 
you recall that affidavit read into the record ? 

Mr. Finucane. Yes, sir. 
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_. Mr. .Cuampers. For your information,: I have the best medical 
advice I could get—and not the Army medical detachment—and I 
have been..told that there would be positive evidence on those matters; 
sq. that’ certainly negative evidence would indicate that that one par- 
ticular affidavit would be false. Positive evidence would corroborate 
the affidavit ; is that correct ? A: & sass 

’ Mr.. Finucane. No, neither way, and I will tell you why. There 
would or could be‘'damage. It could have resulted from some other 
source. There could be no damage, and it could have at the same time 
been the opinion of the patient, the prisoner. It could have been his 
opinion at the time he made out that affidavit that he was permanently 
damaged. i tt 

Mr. CHampers. You said a moment ago that we should get the 
evidence in. We have discussed everything except Sloane. I think 
very definitely Sloane should be brought into it because Sloane defi- 
nitely is the only man who has taken the stand and testified that he, 
himself, ever used physical force, or that he ever saw physical force 
used. 

I think the record should show clearly that Sloane was not mixed 
up in the Maimedy matters. 

Mr. Finucane. Bailey. 

Mr. Cuampers. No, he didn’t. I will argue with you on that, be- 
cause you have admitted it in your testimony. But Sloane alleged and 
stated that he himself slapped a prisoner and he saw Harry Thon 
slap a prisoner. 

I agree with you that Sloane’s testimony throws some very definite 
doubt on this thing. 

Mr. Frxvucans. Sure. 

Mr. Cuampers. However, I would like to ask you: We have heard 
such people as Gordon Simpson, who has testified, and he was a co- 
member of that commission of which Van Roden was a member. In 
his opinion, these brutalities did not take place; is that correct? 

Mr. Finucans. Simpson? J believe that was the man; that is 
right. He made some criticism of the legal aspects. 

Mr. Cuampers. They were members of the same commission? 

Mr. Frnvucane. That is right. 

Mr. Cuameers. Do you have any reason to believe that Simpson was 
not testifying his true convictions, and based on the same knowledge 
that Van Roden had? 

Mr. Finucann. I believe he was testifying according to his true 
convictions. 

Mr. Cuamerrs. Does that throw the slightest doubt in your mind 
that perhaps American people have not committed these atrocities? 
Let’s go on further. 

Mr. Frnucann, There is an interesting thing there. Simpson 
. signed that report with Van Roden. There are statements in the 
Van Roden-Simpson report. This is not all taken from the evidence. 
There are statements in the Van Roden-Simpson report. 

Mr. Cuamerrs. I am not quarreling with that. I am referring to 
the statements made under oath before this committee. We have had 
ie of witnesses. I am not going to ask you to comment on each of 
them.. 

For the purpose of the record, I think we should mention Colonel 
Raymond, whom you possibly accuse of having been on the team. 
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We have Ahrens, Scalise, Ellowitz, Major Byrne, Fitzgerald, Fanton, 
Unterseher, two doctors, one of whom testified he was very active 
around the prison when these things were supposed to have gone on, 
and stated it was impossible for him not to have known about it. We 
have all of those witnesses and many others who testified directly that 
there was no brutality of the type you are talking about here. 

Having listened to those things—and again still.in a position of 
,., Keeping an open mind on it—and.I may not:sound like it but definitely 
I am—TI would like to ask you: Has your position on this matter 
changed at all. ae 
~ Mr. Finucane. Yes. 

Mr. Cuamepers. From the time that you wrote that article? - 

Mr. Frnucanz. Yes, my position has changed. 

Mr. Cuampers. Then today you have put in a statement in which 
you apparently again have arrived at the same conclusions? 

Mr. Fivvcane. My conclusion is.changed to this extent: I think 
it will foverer remain in doubt just what went on in those cells. My 
conclusion has differed to the extent that I don’t think Thon. and 
Perl or anybody else should be prosecuted. I think that was a war- 
time excess and it should be written off. 

Mr. Cuampers. Do you still think Thon has committed atrocities 
in the name of Ameciran justice? 

Mr. Finucane. I don’t know. Every witness adds to my confusion. 
All I know is that every witness says something which can be con- 
strued to make a case against the American prosecutors. 

Mr. Cuampers. That, of course, is the purpose of investigations. 

So far, I believe, you will admit that you have impeached their 
motives? 

Mr, Frnvoane. I am sorry, but I haven’t impeached their motives. 

Mr. Cuamerrs. You say it will be difficult for them to come in 
because they are all trying to protect the team. 

Mr. Finucane. They are all acting in self-defense and in the 
spirit of unit loyalty. I don’t think they are lying. 

Mr. Cuamerrs. They have to be lying if they are sitting up here 
and saying brutalities did not happen when they, in fact, did. 

Do you believe it would have been possible, for instance, for Ello- 
witz not to have known what Thon and Perl were doing? Do you 
believe it is possible for Fanton, Ellis, the guards, the doctors, the 
medical people not to have had some knowledge of these things? 

Mr. Finucane. I ought to tell you about my experience. 

Mr. Cuampers. Will you answer that question “Yes” or “No,” if 
you can, or qualify it as you see fit? 

Mr. Frnucane. Will you give it to me again? 

Mr. Cuampers. Do you believe it would have been possible for all 
of these things to have happened without this group of people know- 
ing—without any of the large group knowing? 

Mr. Finucane. No, I don’t believe so. Some of them knew about 


it. 
Mr. Cuamsers. Then these people are lying; is that what you are 
telling us? 

Mr. Frnvucane. No, sir. 

Mr. Cusmepers. Then they are telling the truth? 

Mr. Frnucane. Everybody who 
Mr. Cuamesrs. Are they telling the truth? 


MALMEDY MASSACRE INVESTIGATION 973 


Mr. Finucane. Certainly they are telling the truth. I am not 
going to impeach another witness. 

Mr. Cuampers. I might say that you have made a pretty strong 
stab at one of them, but we won’t discuss that at the moment, 

- Let me ask you about your statement today... You say, “These men 
were convicted by hearsay, by perjured statements of their co-accused 
in the first place’? You are talking about the German prisoners? 

Mr. Finucane. That is right. 

Mr, Cuampers. They, for the moment, are under trial here. On 
what do you base that perjured statement business ? 

Mr. Frnucansz. Three very obvious statements. 

- One is the Stoumont grocery store, two is the churchyard, and 
three the Bullingen woman who was killed. 

. According to all the evidence that was brought in here, those events 
never took place. Statements were made that they took place, and 
confessions obtained to those alleged crimes. It must have been hear- 
say because it never happened. Somebody must have said it, so it 
must have been hearsay. 

_ Senator Bautpwin. See if my recollection is correct on this Stou- 
mont case. There is considerable confusion about it. 

As I remember it,.in Colonel Everett’s affidavit, a like circumstance 
is described as having occurred at another town. That was Warne. 
Bullingen and Warne were confused.in Everett’s petition. That is 
not the case that he is referring to. , 

You are talking about the Stoumont case where there were supposed 
to have been some prisoners executed in front of a grocery store? 

Mr. Finucane. Yes, sir. 

Mr. Cuampers. May I follow up on that Stoumont case for a second? 

With regard to the Stoumont case, you say that these statements 
were perjured ? 

Mr. Finvcans. They must have been. 

Mr. Cuampers. That is what I am after here because that’ is what 
we are trying to find out; were they or weren’t they ? 

Mr. Fryvucane. You are certainly as well qualified as I am to form 
an opinion about that. There is no evidence that the events actually 
happened, so the statement must have been perjured. 

Mr. Curamerrs. There is considerable evidence that the events could 
have happened. I sat here and listened to Senator McCarthy ques- 
tion Per] who did not handle those cases, incidentally, and Ellis on 
that matter. 

Frankly, I am still confused, but apparently you are still convinced. 
Maybe that indicates that I have a closed mind, I don’t know, but you 
have said that that one case was a perjury. 

The Bullingen-Warne was another one that you were going to 
mention ¢ 

Mr. Finucane. That is right. 

Mr. Cuameers. That is another case where apparently a petitioner 
before the Supreme Court, Colonel Everett, confused the location of 
this thing. I submit to you: Is it proper to say that the confession 
was a perjured confession when the man who was implicated him- 
self and the defense counsel himself are not sure in which town it. 
took place? 

_ Mr. Finucanz. Certainly you can perjure yourself in a confes- 
sion. You can confess falsely. 
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-Mr. Cuampers. There is no argument about that. But is it proper 
to draw a conclusion based on what you heard here, when very ob- 
viously the defense people themselves are confused as to what town 
it happened in? vo 

Mr. Finvcane. In that particular case there seems to be confusion 
as to the particular town, but as a minimum I think they should have 
located the town in which the crime was supposed to have taken place. 

Mr, Cuamprrs. I understand. This is: hearsay with me. Colonel . 
Ellis told me this man was charged with two counts; that he was 
convicted; that there was a man-named.Kahn brought from the 
United States with corroborative evidence on that business of one 
woman being killed; and when he got there it was the wrong town 
and there was no corroborative evidence. There was possibly a proper 
objection in Ellis not telling the court that on that part of the state- 
ment they had no. corroboration for it. But they apparently did cor- 
roborate the balance of the man’s confession, and now you are saying 
that the whole thing was a perjury ? 

Mr. Finucane. That part of it was perjury, certainly. 

Mr. Cuampers. What is your third case? ; 

Mr. Finucane. The churchyard case, the Bullingen case, and the 
grocery case. 

Mr. Cruampers. The churchyard at La Gleize? 

Mr. Finucane. That is right. 

Mr. Cuampers. If you recall], in that. case there has been the most 
conflicting evidence in here. 

Mr. Finvcang. That is right. 

Mr. Cuamerrs. Frankly, I cannot judge it. I would hate to judge 
it now. But I do know this, that when you say “perjury,” you say 
a man is telling a deliberate lie. 

Mr. Fryvcane. That is right. © ; 

Mr. Cuampers. We have had evidence concerning the testimony 
from this priest. So many people say the priest was not even close 
to the place and did not have a chance to see it. Admittedly, the 
priest did not look out there for a year, so far as the bullet marks are 
concerned. 

But you are willing to say, based on that—you are not talking about 
these three cases—you are making a statement that these 73 men were 
convicted by hearsay, by perjured statements of their coaccused in 
the first place. Is that correct ? ; 

Mr. Finucane. That is correct, although both parts of the charge 
apply to all 73; but in general that statement is correct. 

Mr. Cuameers. Are you taking the three statements in which you 
allege perjury ¢ 

Mr. Finucane. [am using that as samples. 

Mr. Cuampers. Based on that, you are drawing the conclusion 
that all 73 were convicted on perjured evidence? 

Mr. Frnucane. They all signed confessions under duress. 

Mr. Cuampers. This is just a passing point. You make a claim 
here that your committee is making an investigation as a result of the 
pressures that you brought about through your article in the Progress~ 
ive magazine. 

I think the record should show that on January 7, 1942, this resolu- 
tion, Senate Resolution 42, was introduced. J do not know whether 
you know how Senate committees operate, but I do not think there 
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4s any question that that would have eventually become the pending 
business of our committee. 

Mr. Finucane. You do not think it would have become 

Mr. Cusmepers. I think it would have become the pending business 
of our committee. At least, the initial steps had been taken without 
any pressure by the Council for the Prevention of War or anyone 
else. 

Mr. Frnvcane. IJ was not referring to Senator Baldwin’s position. 

Mr. Cuampsrs. I realize that. I want the record to show there 
was action being taken. 

Mr. Finucane. There were two or three other bills introduced and 
‘two or three other committees interested in this. 

Mr. Cuampers. We have already discussed Bailey. There is appar- 
ently some difference of opinion as to what Bailey actually said here. 
I recall a discussion in which there was a bet of a dinner between two 
of our Senators on that particular point. 

There is certainly a doubt in their mind, and there is certainly a 
‘doubt in mine. 

Mr. Finucane. There is no doubt in mine. I thought you looked 
it up and straightened it up. 

‘Mr: Crrampers. We did. “You say;“These-three statements were the 
high lights of this hearing.” You picked out three things. 

Mr. Frnucane. That is right. 

Mr. Cuampnrs. Royall’s statement, which has been taken out of con- 
text; if you recall the whole tenor of Royall’s testimony, it was that 
he wanted to get all the facts in on this case. And, while he was con- 
vinced they did a pretty good job over there, nevertheless the Everett 
petition had so stirred him up that he had sent first the Simpson-Van 
Roden Commission over. Then Clay started his hearings; and then, 
of course, all this interest in the Congress started. 

Mr. Finucane. He deserves a lot of interest for that. 

Mr. Cuampers. That is right. You quoted: “If we had used only 
Jegal means, no one would have been convicted.” 

Mr. Finucane. That is what he said. 

Mr. Cuamesrs. You would not care to elaborate on that particular 
‘statement further ? 

Mr. Finucane. He was talking about the American methods of con- 
‘ducting trials, and went on to say, if we had used these methods and 
treated these prisoners according to the way that they should have 
been treated, that they would not have been convicted. 

Mr. Cuameprrs. He was referring to legal means, I presume, of not 
getting confessions and evidence under duress ? 

Mr. Finucane. Yes; I believe he was talking about that. 

Mr. Cuampers. And you believe that Secretary of the Army Roy- 
all’s statement there, then, indicated that he believed these things did 
happen? 

Mr. Frnvucane. Yes. 

Mr. Cuampers. That American investigators had committed atro- 
cities? 

Mr. Finvoang. Yes. That was a very interesting thing tome. He 
indicated that he believed, as I believe now, that these things hap- 
pened, but that the people who did them should not have been judged 
too harshly. He referred to the difference in the climate of opinion 
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at the end of the war and the opinion now. I am sorry I did not get 
the precise citation. 

Mr. Cuampzrs. Is it not the fact that Secretary Royall had started 
through the Gordon Simpson thing, his own investigation, long before 
these other matters got into it? 

Mr. Finucane. Yes. 

Mr. Cuampers. And, based on the Van Roden report, that Secretary 
Royall had felt that he should delay these further executions? 

Mr. Finucans. That is right. 

Mr. Cuampers. But that, generally speaking, it was a matter of 
making sure all the evidence and facts were in, but that he said, “I am 
going to wait before proceeding with these things, before removing 
the bar on executions, until this committee has finished its findings.” 

Mr. Finucane. That is right. 

Mr. Cxuampers. Did he further indicate that he felt there was a 
doubt as to whether or not these cases had been improperly conducted ? 

Mr. Frnvcanet. The tenor of his testimony, as I got it, was that we 
had used unusual methods in the whole set-up, such as were described 
by Colonel Mickelwait here this morning. It was not American law. 
It was not American civil law or criminal Jaw. And his implication 
was that, if we had used that type of law and treated the prisoners 
that way, there would have been no convictions. 

Mr. Cuampers. Secretary Royall, on page 66 of the record of that 
day, in commenting on mock trials, which are certainly a lesser degree 
of duress than any physical brutality, in response to a question from 
Senator McCarthy, said this: 

For example, in that report, frankly I do not believe from a partial reading 
of the record in this case we are going to find any such mock trial as that report 
describes. I don’t believe they occurred and I don’t believe there is evidence 
that they did occur. At least I have tried to get some evidence and I have not 
completed my investigation, but I have found no evidence that they did 

Did you find any such evidence ? 

Mr. Frnucane. I did not find any such evidence of anybody being 
sentenced. That was on the subject of mock trials. 

Mr. Cuampers. I am sure at one point in here he made a comment 
on the way the staff had handled testimony. As I recall, he felt 
that they had done a pretty good job, but he wanted to make sure of 
the facts before they were completed. 

Mr. Finucane. I think his statement is self-evident to any reason- 
able person. I ask you, do you think those men would have been 
convicted if they had been tried by our methods? 

Mr. Cuampers. Wait a minute. We are not talking about trying 
by our methods, are we? The thing-that we are trying to pin down 
here is a very specific and definite thing, having no.relation to the 
way these people were later tried, except as the way the evidence was 
admitted. 

We are trying to find out as to whether or not, as a result of these 
atrocities that you allege, that these prisoners gave these confessions. 
Is that not correct? 

Mr. Finucane. That is right. 

Mr. CuAmerrs. I would agree with you wholeheartedly, that if 
such atrocities had been committed, certainly any American court of 
any kind, no matter what the rules of procedure they operated under, 
would have freed them. et 
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Mr. Frxucane. That is right. 

Mr. Cuampers. What I am saying to you is that the American 
court which tried these certainly had nothing presented to them by 
the defense people or the accused that alleged brutalities. 

Mr. Finucane. I do not know what was in their minds. They 
may have thought that that was not the place. Dwinell said, “I 
thought I was licked before I started out.” 

Mr. Cuampers. I will not comment on anything of that kind. I 
am sorry I cannot find the Secretary’s statement. I will try to find 
it later. 

Mr. Finucane. It is my fault. I should have produced the citation. 
Iam sorry. ce 

Mr, Cuampers. You say, “Colonel Everett told me that Major Fan- 
ton did not know about the rough stuff.” 

Mr. Finucane. That is right. 

Mr. Caamepers. In the light of the testimony that we have heard 
today from Mr. Guth concerning Everett’s apparent belief that there 
had not been much rough stuff down there, what are you talking 
about there? 

Mr. Finucane. I am quoting what Colonel Everett told me. He 
said Fanton did not know about the rough stuff. 

Mr. Cuampers. Did you probe with him further about the rough 
stuff ? ; 

Mr. Frnucans. He was referring to these allegations which were 
made about mistreatment. 

Mr. Cuampers. Did you_ever try to find out from Everett—and 
it is most unfortunate that he is unable to come here—what he him- 
self began to base these extravagant charges of brutality on? 

Mr. Frevucanr. No, I do not know what that was. I would like 
to make a statement about Perl’s remarks, as we are going over them 
one by one. 

Perl said: 


T spoke to the prisoner in a soft voice; I wanted him to be comfortable. 


Mr. Cuamprrs. There is plenty of evidence that Perl shouted at 
prisoners and things of that kind. 

Mr. Finucang. That statement to me is well nigh incredible, be- 
cause I saw—and I think everybody who ever saw prisoners of war 
handled just knows that they are not handled that way. I know they 
are not handled that way. 

Mr. Campers. Of course thesepeople, as I understand it, were 
not at that time in a prisoner-of-war status. Perl testified that they 
were trying to get statements from them through psychological tricks . 
and things of that kind. The weight that this committee will give to 
Perl’s testimony is something for final decision. 

But there has been testimony from time to time that people were 

‘shouted at and thinks of that kind. I wonder why, however, you 
would pick that out as one of the highlights of this thing? 

Mr. Finvoane. It just struck me. 

Mr. Cuampers. It just struck you ? 

Mr. Fryucann. I think it must have struck you, too. 

Mr. Cuampers. Yes, I think that it did. There are many, many 
things that struck me during this trial. But one thing that struck 
me is that practically everybody who has come in here, practically 
everybody, has apparently made an honest effort to tell the truth. 
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Mr. Finucane. I think so. 

‘Mr. Cuampers. And that being true, the testimony so far, direct 
testimony on this thing, is conspicuous by its absence. 
Mr. Finucane. That is right. 
Mr. Cuameers. Mr. Finuéane, you saw service during the war, did 
you not? 
Mr, Finucane. That is right. 
Mr. Cuampers. I believe you mentioned you were in the Ardennes. 
What other service did you see? 
Mr. Finucane. That is all. I went in the Army in 1944, in June, 
and went over to Germany, to Belgium, in January 1945, and the 
Battle of the Bulge was almost over. 
‘ Mr. Cuameers. Did you go on through Germany with them? 
Mr. Finucane. Yes, 

Mr. Cuampers. I believe you told me you were with the combat 
‘engineer outfit ? 

Mr. Finucane. Eleven Hundred and Twenty-first. 

Mr. Cuamprrs. What were your duties with that outfit? 

Mr. Finucanr. I was called the I and E noneom. I think it is 
called information and education noncom. My principal duty, in 
‘addition to doing KP—I.was an.enlisted man—was putting out a 
unit newspaper, a mimeographed weekly newspaper. 

Mr. Cuampers. During that campaign did you have an opportunity 
to hear the boys talking or anyone talking about these Malmedy 
matters? 

Mr. Frnucanz. We read about them in the Stars and Stripes, and 
there was talk about it. 

Mr. Cuamerrs. Subsequent to your duties with the combatant engi- 
neers, what was your service in the Army ? 

Mr, Frnvucans. None other. I came back here to Washington, 
where I was redeployed. 

Mr. Cuampers. Did you not say you had some public-relations duty 
some place? 

Mr. Finucane. Yes, at Fort Belvoir. 

Mr. Cuamprrs. I mean over there. Did you not come back to a 
‘port. company ? 

Mr. Finucans. Yes. I held a base company at Marseilles. 

Mr. Cuampers. That was a temporary assignment ? 

Mr. Finucane. Yes. 

Mr, Cuamperrs. How much opportunity did you have of your own 
knowledge to pick up the feeling of what was going on over there 
at that time? 

Mr. Finucane. In connection with the unit paper that we put out, 
I interviewed people immediately after being released by the Ger- 
mans, or who were escaping from the Germans, during the latter days 
of the Battle of the Bulge. 

I talked to them about their experiences while they were prisoners 
of the Germans. That is one point which has a bearing on this case. 

Mr. Cuampers. Did you at that time feel that the Germans had so 
conducted themselves toward the Americans that these atrocities that 
you allege here might have been a logical result of the 

Mr. Finucane. The reports that I got from returning prisoners 
were pretty good about the German treatment of them. I was sur- 
prised at the Malmedy massacre story; and remembering the atrocity 
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stories of the First World War, I was, to tell you the truth, inclined 
to disbelieve it. I saw pictures - the papers of the heaps of bodies 
in the snow. 

Mr. Crampers. What changed von mind? When did you become 
convinced that our investigators carried out such atrocities in the name 
of American justice ? What convinced you of it? 

You say that you have been-in contact with, the prisoners.in .Ger- 
many, with German defense counsel; you testified that you were at-. 
tached with Colonel Everett and I presume that others who are inter- 
ested in this case, from the standpoint of establishing the fact that 
these atrocities took place. 

Mr. Fryucans. That is. right. 

Mr. Cuampers. Why in the name of just straight American justice 
were you not also interested, since you just indicated that you, were 
a little surprised at it, in trying to find out if there was anything 
to it? 

Mr. Fruucans. Yes, I think: that this committee is serving that 
purpose. 

Mr. Campers. Why did you not do it? That is what I am after. 
Is not. your organization one which feels that it can afford to take 
a one-sided approach toa matter of this kind? 

Mr. Finucane. Have you estimated that amount of money it costs 
to conduct this hearing? 

Mr. Cuampers. I have. : 

Mr. Finucane. We have to pay everybody more than the $3 a day 
to get them here and keep them here. 

Mr. Cuampers. So what your organization has done then is to take 
one side of this argument, and has used this congressional committee 
to bring out all the facts in the case, and at this date you are still 
judging the matter. Is that correct? 

Mr. Finucane. That is correct. We are still forming opinions. . 

Mr. Cuameers. In other words, we have not carried our investiga- 
eon ay enough to satisfy the National Council for the Prevention of 

ar? 

Mr. Finucane. You have done.an excellent job, but you have to 
goon. I think there is more to be done, as I indicated in my testi- 
mony. ‘The American prosecutors have the same access to. the press. 
that we have, and the same access to this committee to defend 
themselves. 

As I say, a preliminary, very scanty investigation, the Van Roden 
report, showed there had been some investigation paid to the side of 
the American prosecution. We thought it was adequately taken 
care of. 

Mr. Cuampers. What did you say about the Simpson-Van Roden 
report ? 

- My. Fixucans. The Simpson-Van Roden report 

Mr. Cuampers. Indicated that the prosecution side had been ade- 

quately taken care of. , 

Mr. Frnucans. There was indication. 

Mr. Cuampers. What indication ? 

My. Finucane. I think the first or second document after the travel 

order introduced by Colonel Mickel waite indicated how the war crimes 

personnel were picked: 
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Mr. Cuampers. You think that because Colonel Mickelwaite said 
the personnel had been properly selected that that is a clear indication 
that in a study of this kind they have had a chance to express their 
opinion in this matter ? 

Did you read the Simpson report in its entirety ? 

Mr. Finucane. I did. 

Mr. Cuampers. Did you read the list of witnesses in there? 

Mr, Finucane. Yes. : 

Mr. Cuampers. Who in there represents the prosecution staff who 
are accused of atrocities? 

Mr. Finucane. I understand that list is not complete. 

Mr. Cuamerrs. I am sorry, but that is the signed document that is 
in the Simpson report. 

_ Mr. Frnucanr. I realize that. But you will find, I think, that Van 
Roden talked to some of the other people who were witnesses here 
who talked to him and still are not on there. 

Mr. Cuampers. As long as we are commenting on Van ‘Roden’s and 
Simpson’s committee’s activities in this matter, “why did they not call 
the prosecution staff to probe into it a little bit? 

Mr. Frnvoane. I do not know. 

Mr, Cuampers. You are aware of the fact that when they came 
back, they did call defense counsel before them in Washington? 

Mr. Finucane. I believe they had some contact with Everett. 

Mr. Cuampers. And also Dwinell. 

Mr. Finucane. Yes. 

Mr. Cruamprrs. To give you.a hypothetical case, maybe we are try- 
ing to defend the actions of these American people before a German 
court. Do you not feel that they should have been given an oppor- 
tunity to appear before the Simpson-Van Roden Commission, for in- 
stance, to present their side of the case? 

Mr. Finucane. Yes. As a hypothetical case, if I were continuing 
the Van Roden-Simpson Commission, which is an unlikely possibility, 
and had no political duties at home or business or family to return. to 
ina hurry, and if I thought it merited it, I would certainly have called 
additional witnesses from the other side. 

Mr. Cuampers. As a newspaper reporter, or as a reporter, a man 
writing an article for a reputable magazine, did you not feel it incum- 
bent upon you perhaps to take a look at the other side of this matter? 
Do you feel that the average newspaper ropOns for instance, will 
take only one side of the picture and publish it? 

Mr. Finucane. No; he should not do it. 

Mr. Cuampers. W hy did you do it? You are writing a magazine 
article and had some little time on the matter. 

Mr. Finucane. As I say, this is based on the Van Roden-Simpson 
report. 

Mr. Cuampzrs. Not these conclusions. They might have been based 
on there, but you testified those conclusions are your own. 

Mr. Finucane. That is right, 

Mr. Cuamepers. Those conclusions obviously, you testified, only 
came from the Van Roden side of it, not the Simpson side of it; but the 
Van Roden side, 

Mr. Finucane. That is right. 

Mr. Cuamerrs. You as a reputable writer did not. feel it necessary 
to perhaps check around and verify some of these facts? 
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Mr. Finucane.’ The American defense counsel had an opportunity 
to reach us, to reach the press. 

Mr. Cuampers. Did the American counsel approach you on this? 

Mr. Finucane. I do not mean the American defense counsel. I keep 
referring to the American prosecution staff at Malmedy and Dachau 
as the prosecution staff. 

Mr. Cuampers. You say you have been in contact with the defense 
people over a period of time. You have been writing letters to Ger- 
many over a period of time. 

Mr. Finucane. That is right. . 

Mr. Cuampers. I believe that you have been getting material from 
defense counsel and others in Germany ? 

Mr. Finucane. That is right. ; 

. Mr. Cuamerrs. Part of which I believe you turned over to Senator 
McCarthy ? a 

Mr. Finucane. That is right. 

Mr. Cuamepers. You went to all that trouble. But did you make 
any effort to get in touch with any of these prosecution people through- 
out this entire case? 

Mr. Frnucane. The American prosecution staff. Do you mean 
Major Fanton, Major Dwinell : 

Mr. Cuamprrs. I mean anybody who had any connection with the 
preparing of the cases for trial or handling the cases before the court. 

Mr. Frnucans. No. We felt that it would have been improper for 
- us to do that. : 

Mr. Caampers. Why ? 

Mr. Finucane. Because we might have been in the position of in- 
fluencing the witness before—— 

Mr. Cuampers. You did not hesitate to contact the defense people, 
‘I believe you told me, on several occasions? 

Mr. Finucant. That is right. 

Mr. Cuampers. Why did you feel that. you could contact the defense 
people and prejudice them before they came before this committee, 
and were afraid to do it where the prosecution people were concerned ? 

Mr. Fryvcaner. Let me say that. 

Mr. Cuamezrs. This is an unfair question, but I am going to ask it 
anyway. It is possible perhaps that you are only interested in proving 
the case? 

Mr. Fryucane. No. 

Mr. Cuameerrs. Then why, before we ever took one action on this 
case, did the National Council for the Prevention of War issue a press 
release’ prejudging the actions of this committee? 

Mr. Finucane. We reported what Judge Van Roden had said, and 
drew the conclusions that he should have drawn, that anybody would 
have drawn who was not blindfolded by a legal background. Judge 
. Van Roden thought that because the procedure in Malmedy, in the 
Malmedy case, followed the rule set down by military government, 
or by the authorities that Colonel Mickelwait told us about, he thought 
that because it followed the letter of the law, it was acceptable. 

It was not acceptable to anybody who had a sense of decency. 

Mr. Cuamerrs. Wait a minute. Are you saying that Judge Van 
Roden does not have a sense of decency? 

Mr. Finucanié. No, sir. 
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Mr. Cuampers. Are ycu saying that others who ay to judge the case 
and get both sides of it do not have a sense of decency ? 

Mr. Finucanz. These people are experts 

Mr. Cuampers. Let me get this straight. Are you.saying that these 
people interested in getting both sides of the facts of:this case, and who 
might possibly, based on those facts, come out to a decision contrary 
to your own—and that decision I submit to you was arrived at before. 
these hearings started: 

Mr. Prnucane. Are you talking about the Van Roden 

Mr. CHAMBERS. Apparently there is no change in your decisions in 
these cases ? 

Mr. Frncaunr. I am sorry. I missed the drift of that introductory 
statement. 

Mr. Cuampers. Perhaps I am running down here, and I will wind. 
up ina few minutes. Before this case was ever started, before this sub- 
committee had arrived at certain conclusions 

Mr. Frxucans. Hypothetically. 

Mr. Cuampers. Pardonme. Any time a thing gets into print, it goes: 
a little beyond the hypothetical thing. You make the direct statement 
that American prosecutors committed atrocities in the name of Amer- 
ican justice. 

Mr. Frnucane. We had a moral certainty to that effect at that time. 

Mr. Cuamper. Do you still have that? 

Mr. Finucans. Yes, sir. 

Mr. Cuampers. In spite of all the testimony that has gone on before 
this committee ? 

Mr. Finucane. That is right; because of some of it. 

Mr. Cuamers. And I presume that if-we continue right on through, 
ad infinitum, because of your beliefs in this matter, “nothing would 
ever change you. In other words, I come back to my opening state- 
ment. Are you not interested in proving a case ¢ ; 

Mr. Finucanr. No; not particularly. 

Mr.- CHAMBERS. Why then have you not gone to the prosecution 
people..and tried.to build up.a case as. strong’ as you have with the 
defense people? These are American officers and. American people, 
American judges involved in this. Most of them were civilians like 
-youand me. Most of them were civilians before the war.’ 

Why are you not interested in proving that they are wrong about 
this thing? 

Mr. F ee It is no-joking matter to have a noose around your 
neck and to wait in.a cell while somebody in a foreign country goes 
through the etiquette oi seeing that both sides are a eauately mepres 
sented while ‘you are in jeopardy. 

Mr. Cuampers. Let me recap. “We had an American investigation 
of this thing. The point in 1ssue is whether or not that American 
investigation was properly handled or not. 

Mr. Frxucang.’ Which investigation ? 

Mr. Caamoers. The investigation at Schwabisch Hall. 

Mr. Frvucanz.. Yes. 

Mr. Cuampers. The second thing is that you had a trial before 
American Army officers and admitted that the defense counsel claimed 
that they could not get anywhere with that court, but at least they 
went through the motions of a trial, Is that correct ? 

Mr. Frvucann. That is right. 


MALMEDY MASSACRE INVESTIGATION 983 


"My. CrzamMpers. You sat here and heard review after review, after 
review, all by competent people. 

Mr. Finucane. That is right. 

Mr. Cuampbers. In fact, Colonel Dwinell, in whom you seem to have 
a tremendous amount of confidence, who was defense counsel, sat 
on the board of review that passed on these things. 

Mr. Finucane. I was inspired by some of his statements. 

Mr. Cizampers. You do not question the properness of this at all. 
As detense counsel, you will admit that he did serve as adviser to 
the board of review. Furthermore, I believe that you placed your 
interpretation on that—and I would like an answer on that—that that 
was a sign of bad conscience on the Arniy because they put him up 
there. Is that correct? That is your interpretation of it? Can you 
answer that? 

Mr. Finucane. Yes, [can answer that. First of all 

Mr. Cuampers, Will you answer it? 

Mr. Finucane. I believe I made that statement, yes, that the com- 
mand may have felt that there was an excess, and that therefore they. 
insisted, there was every indication that they insisted, in spite of his 
constant refusal that he serve in that capacity. 

Do not take me to wnderstand that I approve of his serving in that 
capacity. Just as with Strong in that other case, he should not have 
had the review, I do not think. 

Mr. Cuampers. In view of all the review procedures up to the time 
that Clay finally appr oved those sentences, and in view of the effort 
that was made by Simpson and Van Roden and Raymond and the 
other people, and their recommendations, you still feel that the evi- 
dence 1s such that there should be new trials on these people? 

Mr. Finucane. That is right. General Clay’s statements are 
masterpieces.of illumination. “He said, “A review of this case shows 
this, that, and the other'thing. It is ‘Tot a very good case. However, 
we must not for get that these Germans killed our boys in cold blood.” 

Mr. Cuampers. I wonder if you are aware of the fact that in the 
12 death cases, General Clay reviewed—have you read his complete 
reviews on them? 

Mr. Frnvcane. I do not know. There are about five paragraphs. 

Mr. Cuampers. Have you read them? 

Mr. Frxvucane. I-do not believe I read them all. 

Mr. Cuampgrrs. Are you aware of the fact that Clay did set aside 
six of the death sentences because there. was no corroborative evi- 
dence to support the confessions of the individuals? 

Mr. Finucane. Yes. 

Mr. Cuamenrs. And that in the other six cases he did approve 
them, because there was corroborative evidence, and he said it was 
with great reluctance in several of these cases “that I set aside the 
death sentences because I am convinced these people are guilty, but 
because that corroborative evidence is lacking, I am setting it aside.” 

Mr. Fryvucane. No; I did not get that impression. As I said, I 
read four, I believe it was, of these. 

Mr. Cuamptrs. Four of the twelve? 

Mr. Frnucane. Four of the twelve; yes. 

Mr. Cuamprrs. In spite of the fact that these things have been 
reviewed and checked ‘all the w ay along the line, the National Council 
for the Prevention of War’s position is this: That you are still con- 
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vinced that these Germans—and I want to ask if ‘you will admit that 
these are SS Troopers? 

Mr. Finucane. I believe so. 

Mr. Cuampers. That these atrocities did take place? 

Mr. Finucane. I believe so. 

Mr. Cuampers. And that the organization to which these people 
belong was in that area ? 

Mr. Finucans. Among others. 

Mr. Cuamerrs. You will admit those things? 

Mr. Finucane. Yes. 

Mr. Cuampers. And I think the evidence shows many things con- 
cerning, for instance, Colonel Peiper and others of that organization. 
So there is a presumption at least that you are dealing with people 
who might not necessarily be the type of person that you would find 
in America unless it would be in a gangster or in a criminal element. 

You still believe in spite of all these reviews and all the court pro- 
cedures they have gone through, by people qualified as you and I 
are qualified, that we should go back and try them over again? 

Mr. Frnucane. Yes. General Clay, in the review I read, a very 
small sampling, in some cases where he confirmed the sentence, there 
was no mention of additional corroborative evidence beyond the 
sworn statements of the coaccused, which were distorted. 

Mr. Cuamepers. Just a couple of more questions, and I am through 
here for the time being. You mentioned awhile ago that you had 
a letter from Mr. Rubin requesting you to get in touch with J udge 
Van Roden and see if he would permit an article to be used and in- 
corporate your interpolations. 

Mr. Finctcane. Yes. 

Mr. Cuampers. Could you bring a copy of that letter in and put 
it in the record? ; 

Mr. Finucane. I have it here. 

Mr. Cuameers. Would you put it in the record? 

Mr. Frnvoaneg. Yes, 

(The letter of January 5, 1949, from Mr. Rubin will appear in the 
record at this point as follows: ¥ 

THE PROGRESSIVE, 
Afadison 8, Wis., January 5 1949. 
Mr. JAMes FINUCANE, 
Associate Secretary, National Council for the Pr ‘evention of War, 
Washington, D. C. 

Dear Mr. Finucane: I think the release you prepared on the experience 
and statements of Judge E. LeRoy Van Roden is a walloping fine job. I am 
greatly tempted to use at least a fragment of it in the February issue of The 
Progressive, which we are now readying for the press. 

I wonder if it would be at all possible for us to use as much as we can manage 
of the material under the judge’s byline? Do you have any idea whether he 
would object? If you have any doubt about it, I wish you would telephone him, 
and bill us for the call, because I must know at the earliest possible moment. 
Assuming his approval, there remain one or two technical difficulties. Your 
release winds up with the council’s observations rather than the judge’s. Weuld 
it be possible for us to compress some of the effective concluding material into 
the article under his name? 

Also, would you be good enough to send us a paragraph or so on Judge Van 
Roden, his background, and so forth? If by any chance a photograph is avail- 
able, I might be able to use it if it were sent me immediately. 

Time is the essence just now, and I would, therefore, greatly appreciate a 
collect wire from you just as soon as you have the answer for me. 

With best wishes and many thanks, 

Sincerely, : F 
MORRIS H. KUBIN, H@itor. 
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Mr. Cuamprrs. We asked most of the witnesses who appeared be- 
fore us to give us some idea of their background. Would you give 
us your educational background, and so on? 

Mr. Frnvcanr. Yes. I am one of the few witnesses who appeared 
before you who does not have a B. A. or any degree of any type. 

Mr. Cuameers. You are not a lawyer? 

Mr. Finucane. That is right. Iam nota lawyer. I was.in news- 
paper work before the war. I ran a weekly newspaper in Chester, 
Pa. Fora whilel worked for the Philadelphia Record. I also worked 
for the Chester Times. ‘Since the. war—— 

Mr. Coampers. That is Chester, Pa.? 

Mr. Finucane. Yes. Since the war I worked for a radio station 
in Wilmington, Del., and I worked for the National Council for the 
Prevention of War. ° : 

Mr. Cuampers. You went in the Army in 1944? 

Mr, Frxvucanz. That is right. 
Mr. Campers. That was getting along late in the game. Were 
you working for the newspaper prior to that time? 

Mr. Finucane. In 1940 I was registered, and I registered as a con- 
scientious objector. I spent the first 2144 years after I was drafted in. 
a work camp for conscientious objectors. 

Mr. Cuampers. You were in a conscientious objectors’ camp up. 

to 1944? 

Mr. Finucane. Yes. 

peas ORAMEERS: Then what did you do? Volunteer to go in the. 
rmy ? 

Min Finucane. I think that is how you would put it. I did not 
like the idea of going. 

Mr. Cuampers. Why did you go? 

Mr. Finucane. I could not take being a c. o., the psychological, 
physical, and financial pressure. 

Mr. Cuampers. You took it for 38 months, did you not ? 

Mr. Frnvucang. Yes. 

Mr. Caampers. Was it the psychological or the financial ? 

Mr. Finucane. A combination. 

a Cuampers. Then you volunteered, and you went into the Army- 
when ¢ 

My. Finucane. June 8, 1944, T think. 

Mr. Cuampers. If you were in the Battle of the Ardennes, that 
means you got into action pretty darn quick. When did you get over-. 
seas? About January? 

Mr. Finceane. That was not quick. I took basic training twice 
aud still was shipped out on the Queen Mary on January 1. 

Mr. Cuamvers. Then you were assigned to this combat engineers. 
outfit where you were probably in battalion headquarters? 

Mr, Finucans. I was in the group headquarters. 

Mr. Cuamsers. Then you came back to the port company? This. - 
conscientious objector proposition, that meant that you had a pro- 
found dislike and did not believe in war. Is that correct. 

_ What was your classification? There were two or three classifica-. 
tions of conscientious objectors. 

Mr. Finucane. My classification was 4-E. 

Mr. Cuampers. If my memory is correct, that is the one where. 
you do even want to go into the medical service. 
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’ Mr. Finucane. That is correct. 

Mr. Cuampers. So that you aitiea from an original conten of 
not Wanting to go to war under certain pressures, financial and psy- 
chological, ‘and you then went into the Army? 

Mr. Finucane. That is correct. 

Mr. Cuampers. You served during that Ardennes campaign? : 

‘Mr. Finucane. That is right. 

. Mr. Cuampers. Then you went back to the port company ? 

’ Mr. Finucane. I stayed with the company all the way through 
Germany into Czechoslovakia, then came back. 

Mr. Cuampers. Then you came back and transferred to the: port 
company ? 

Mr. Frnucane. No, the company-came back to Marseilles on its way 
to the Pacific, as the story was at the time. While we were there, 
I was transferred to the Delta base section headquarters. 

Mr. Cuampers. That was in Marseilles? 

Mr. Frinucanr. Yes. That is the base area. 

Senator Barpwiy. Are you willing to stay out? It is after 6 0’ jeiogke 
’ Mr. Finucane. I enjoy. going over my memoirs. 

Senator Barpwin. We do not want to inconvenience you. 

Mr. Finucane. Not at all. 

Mr. Cuameers. You were in public relations work here? 

Mi. Finucanz.. Yes. 
ey Cuampurs. Then I believe you said. you got out of the Army 
when? 
Mr. Finvcane. May 26, 1946. 

Mr. Curameers. How did you get out? On points? 

Mr. Fryucanr. Yes. I had 38 points. Jf I had had two more, 
I would have been out something like 6 months earlier. 
Mr, CHamprrs. You were anxious to get out? 

Mr. Finucane. Yes. 

Mr. Cuamperrs. Did you by any chance make any effort to get out 
in advance of your regular time? 

Mr. Finucane. Yes, T did. 

Mr. Cuampers. What grounds did you use for that ? 

Mr. Finvucann. I came to see Senator Guifey. He was the Senator 
at that time. I told him that I had been drafted in 1941. 

Mr. Cuampers. You had been drafted ? 

Mr. Frnucanz. Yes. I got an induction notice from my draft 
board. They said, “Take that train on such a date and go to such 
and such a camp.” I said, “I was drafted in 1941. Here it is 1945, 
sometime—1946, early 1946, almost 5 years, and all I had was 88 
points. Do you think that is fair?” 

Mr. Cuampers. Did you not tell him that you had been in a con- 
scientious objectors’ camp? 

Mr. Finucane. Yes. I advanced that as an additional reason. 

Mr. Cuampers. In other words, you wanted to get time for the 
time in the conscientious objectors’ camp ? 

Mr. Finvcanr. That is right. 

Senator Batpwiy. Just one other question. You have a statement 
here in which vou quote Secretary Royall as saying, “If we had only 
used legal means, no one would have been convicted. * 

Is that your recollection of what he said, or did vou actually get 
that out of the record? 
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Mr. Finucane. That is my recollection, based on my notes at the 
time. 

Senator Batpwin. While this examination has been going on I have 
been going through this transcript. I have been through itt twice, and 
J am on the third time through it now. 

The only thing that I can find that sounds like it is this: 

I don’t believe that it is intended to condone the items enumerated before, but 
certainly it is subject to that construction, and it is not clear at all. 

JI agree with you entirely that we must insist that our methods of obtaining 
confessions are entirely in accord with the American concept of justice. ‘There 
is no doubt about that. And if there is anyone in that work who does not appre- 
ciate that, they ought to be removed. 

Could that have been the thing that you had in mind? 

Mr. Finucanz. That was not what I was referring to, Senator. I 
should have looked up that citation. 

Senator Batpwin. Jn all seriousness, it is a pretty difficult thing to 
attribute, in direct quotes, to aman who was Secretary of the Army, a 
statement that he allegedly made, as serious as that one is, as impor- 

tant as that one is, unless you can absolutely prove it. 

Mr. Frnucang. Yes, I should have looked that up, 

Senator Barpwin. We will look this over. You will be here to- 
morrow ? 

Mr. Finucane. I hope to be; yes, sir. 

Colonel Micxetwarrr. May I make a statement? 

Senator Batpwin. Yes. 

Colonel MickreLwaits. On several occasions the witness has referred 
to a report or statement which I made to the Simpson-Van Roden 
committee. 

I would like to correct that. I made no report to them. There is a 
report in here from Colonel Bresee, which may be the one to which he 
refers, 

Senator Barpwin. You made no report, Colonel ? 

Colonel Micxe.warrs. That is right, to the Simpson-Van Roden 
committee. 

Mr. Frvucanst. That is the one—Colonel Bresee. I think I indi- 
cated at the time that I was not positive it was you. But it was some- 
one representing the American prosecution. 

Senator Batpwin. We will recess until tomorrow at 2 o’clock, and 
you will be here because we want to interrogate you further. 

Mr. Finuoane. Yes, sir. 

(Thereupon, at 6: 10 p. m., the committee recessed until Thursday 
afternoon, June 2, 1949, at 2 p. m. yo 
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THURSDAY, JUNE 2, 1949 


Unrrep States SENATE, 
SvuscoMMITTEE oF THE ComMITTEE oN ARMED SERVICES, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 2:15 p. m., in 
room 21%, Senate Office Building, Senator Raymond E. Baldwin pre- 
siding. 

Present: Senator Baldwin. 

‘Also present: J. M. Chambers, of the committee staff. 

Senator Batpwin. The meeting will be in order. 

Mr. Finucane, please. 


TESTIMONY OF JAMES FINUCANE—Resumed 


Senator Banpwin. I think when we adjourned last night we were 
discussing a statement attributed to Secretary of the Army Royall by 
the witness, Mr. Finucane, which he had contained in his statement 
submitted to the committee, which reads as follows: 

“Tf we had only used legal means no one would have been convicted.” That 
is what Secretary of the Army Royall told this committee on the first day of the 
hearings. 

Colonel Chambers has searched the record of the testimony of Secre- 
tary Royall and has found this statement which contains some of the 
language attributed to him in the statement, but which, even when 
lifted from its context, has a different connotation, to wit: 

If all legal means had not been used to induce these prisoners to talk about 
these occurrences, there would have been no chance at all to apprehend or convict 
any of those guilty of the massacre. 

I think you have conferred with Colonel Chambers, Mr. Finucane, 
und you are of the opinion—you have told Colonel Chambers—that 
that must have been the statement that you had in mind. 

Mr. Finucane. That is the statement that I had in mind; yes. 

Senator Batpwin. I thought that we ought to put that in the record, 
because you said last night that you had not taken this quotation 
directly from ; 

Mr. Finucaneg. I had taken it from my notes. And where the Sec- 
retary had said, “If all legal means,” I understood him to say, “If 
illegal means.” It seemed to me that that was not an unreasonable 
thing for him to say in view of what he had said previously. It seemed 
to me that he had led up to that, so that when he said that, I thought 
he said “illegal” instead of “all legal.” 

Senator Batpwin. I think it should appear in the record that the 
statement made by Secretary Royall, immediately preceding the one 
under discussion, is this: 


Here the evidence clearly shows that all of the defendants were members of 
the SS, and were under strict orders not to talk at all. 
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And then went on to say: 
If all legal means had not been used to induce these prisoners to talk. 


Do you want to proceed with the examination, Mr. Chambers? 

Mr. Cuampers. Mr. Finucane, I believe you would like to point out 
why you believe this is a mistake in the record. 

Senator Batpwin. Do we need an explanation on that? As I under- 
stand it, Mr. Finucane’s claim is that this is a mistake in the transcript. 

Mr. Finucane. Yes. I understood him to say “illegal” and the 
-record says “all legal.” I have noted a couple of points earlier in the 
record which seemed to support my drawing what at the time seemed 
to me to be a natural conclusion, and which I still maintain was a 
natural conclusion. 

Mr. Cuamepers. Then you are not maintaining so much that this 
is a mistake in the record as you are that you could easily have misun- 
derstood what he said? 

Mr. Finucane, I could have. 

Mr. Cuamprrs. And because of your interpretation of his remarks 
you thought he probably said “illegal” instead of “all legal.” 

Mr. Finucane. That is right. 

Mr. Cuameers. I would like to ask you a question in connection with 
your statement. We have in the record here, I believe, cleared up what 
Royall said. Has this statement of yours been mailed to your normal 
mailing list? 

Mr. Frnvucane. Part of it; yes. 

Mr. Campers. I believe it is a perfectly proper request to ask if 
you are going to correct it with them. 

Mr. Frnucang. Yes; we will. 

Mr. Cuamerrs. I have no further questions. 

Senator Batpwin. To get a matter straightened out in my own mind, 
this article attributed to Judge Edward L. Van Roden appeared in 
the Progressive magazine. Js there any connection between the 
Progressive magazine and your organization ? 

Mr. Finucane. None whatever. 

Senator Barpwin. You merely got in touch with this magazine to 
have this article publicized? 

Mr. Finucane. That is right. We sent them a.copy. I presume he 
got it somehow in our routine circulation. Then they got in touch 
with us. That letter was put in the record; a photostat copy was put 
in the record last night. 

Mr. Cuampers. They apparently got a copy of this press release 
dated December 18, which quoted Van Roden’s speech. Is this 
correct, Mr. Finucane? 

Mr. Finucane, That is right. 

Mr. Cuamebers. Based on that, according to his testimony of yester- 
day, they wrote him a letter, a copy of which was placed in the record, 
asking that he contact Van Roden. 

Senator Batpwin. At the time you wrote this article, which you 
published under the byline of Judge Van Roden, the only information 
you had was Judge Van Roden’s statement? 

Mr. Frvucane. That is right. 

Senator Batpwin. Did you have any other information on that on 
which you based this article? 
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Mr. Finucane. Judge Van Roden’s statement plus Everett’s peti- 
tion, which I saw but did not use. 

Senator Batpwin. In other words, on the basis of Judge Van Roden’s 
article, and the affidavits of these SS troops attached to the petition 
filed in the Supreme Court of the United States; this petition that 
was addressed to the Supreme Court after these men were convicted 
and were awaiting the execution of their sentences, some of them to be 
hanged and some for terms of imprisonment, on the basis of those 
statements made by those SS troopers and Judge Van Roden’s speech, 
you drew the conclusion that— 

The American investigators who committed the atrocities in the name of Amer- 
ican justice and under the American flag are going scot free. 

Is that correct ? 

Mr. Frxvcanz. That is substantially correct. There is just one 
modification. Ididnotseetheaffidavits. I saw the summary of them, 
which was in Everett’s petition. 

Senator Batpwin. You did not even see these affidavits? 

Mr. Frnucans. No. I saw the summary of them which was in 
Everett’s petition. He attached the affidavits as supporting docu- 
ments to his petition. 

Senator Batowin. In other words, you based this statement that you 
inserted in this article, upon the affidavits attached to the petition in 
Judge Van Roden’s speech ? 

Mr. Finucang. Yes. His report, and of course, the review board 
reports which the judge had. 

Senator Barpwix. Did you ever read those? 

Mr. Frnucane. I looked at the 

Senator Barpwin. Wait a minute. Did you ever read them? 

Mr. Finveang. No, sir. I read part of them. 

Senator Barpwrin. You did not read them all? 

Mr. Finucane. No, sir. 

Senator Barpwin. You were here, of course, when Judge Van Roden 
went over this article piece by piece, and repudiated some of it as not 
being what he said or not being what he believed ? 

Mr. Fixucans, That is right. 

Senator Batpwin. That is all. 

Mr. Cuampers. I would like to ask a further question if I may. 
Yesterday you testified, in the early part of your testimony, that you 
had been in touch with numerous people on this matter. You men- 
tioned several churchmen. 

Mr. Finucane. That is right. 

Mr. Cuampers. And defense counsel in Germany and what not? 

Mr. Finucane. Right. % 

Mr. Cuamprrs. May I ask at what stage of the game—was it before 
or after Van Roden’s speech that you began to get in contact with 

people in Germany? 

Mr, Fryvucanr. I think that we, as I recall the precise date, this 
began to take shape, say, around December. I think we had gotten 
our first direct contact from anybody directly concerned with this, 
say, last November. That was very indirect, as a matter of fact. 

A friend of ours in Chicago sent us an affidavit of Willi Schaefer 
which we gave to one of the Senators, and the Senator to the War 
Department. A few weeks later we got the letter from Bishop Wurm. 
Then the Van Roden incident. JI think that is the approximate timing. 
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Then the circulation of that, which reached Germany, gave our 
address to a lot of people in Germany who knew we were interested 
in it and thereupon began communicating with us. 

Mr. Cuameers. Bishop Wurm, contacted you on his own initiative? 

Mr. Finucane. That is right. 

Mr. Cuamperrs. Do you know how he became aware of the existence 
of your organization or how he knew you were interested in this 
particular matter? 

Mr. Frnucanr. No. I could only surmise. 

Mr. Cuamprrs. What do you surmise on this? 

Mr. Fiyvcann. Frederick J. Libby was-our executive secretary. He 
has been a figure on the national scene here for many years and 1s well 
known as a defender of the downtrodden, to use it much more in 
cliché. 

Significantly the two things Bishop Wurm sent us were a copy of 
the cable which he had sent to President Truman and a copy of the 
letter which he had sent to John Foster Dulles. Mr. Dulles and Mr. 
Libby are friends. I do not know whether he knew that or not, but 
I think the names are sort of in the same pool, in some sense in the 
same hat. 

Senator Batpwin. Did not Mr. Libby at one time represent some 
organization during the twenties that had to do with prohibition ? 

Mr. Finucans. Ido not know. He is here. I know he is interested 
in that, but I do not know whether he actually represented them. 

_ Senator Batpwin. His work has been in connection with various 
organizations promoting or opposing different things in the Congress 
for 25 years or more, has it not? , 

Mr. Finucane. For 28 years he has been executive secretary of this 
organization. 

Mr. CHampers. At what stage of the game did these defense 
counsel, these German attorneys, begin to get in contact with you? 

Mr. Finucanz. I would say—this may modify a previous state- 
ment I made a little bit, but since thinking about it my memory has 
improved—the affidavit concerning Willi Schaefer which we gave 
to one of the Senators, which we gave to the War Department, 
bore the stamp of a German lawyer named von Schlabrendorf. As 
I recall it, I wrote him a letter and said: 

This looks like a pretty serious thing. If you have anything to substantiate 
this, send it to us. 

Mr. Cuampers. When did von Schlabrendorf write you? 

Mr. Finucane. I do not know. Probably a month or so later. 
Mails weren’t too good. . 
Mr. Cuameers. You testified before that your interest began to 
firm up in this thing in December. 

Mr. Finucane. That is right. Our interest has been in it for a long 
time, but we have not had anything to go on. 

Mr. CuHampers. When did von Schlabendorf write you? Was it 
December, November, or when? 

Mr. Finvcane. I really do not know. I would say it was in Janu- 
ary sometime. 

Mr. Cuamperrs. After the Van Roden incident? 

Mr. Finucane. Yes. I would say by the time we got his reply 
was in, say, January, after the Van Roden incident. 


i 
Mr. Cuampers. When did von Schlabrendorf first write you? 


+ 
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Mr. Finucane. I believe around January. That would be about 
the time of the first reply. 

Senator Batowin. Do you have the letter ? 

Mr. Finucane. I have gone through our files today and geeerany 

and have not come across such a letter from him. 

Senator Batpwin. Do you think you could produce it? 

Mr. Finucane. T do not know whether I could or not. J will look 
for it. . 

Senator Batpwin. That would be a pretty important letter. You 
‘do not mean to say you misplaced it? 

Mr. Finucane. Come to think of it, I did see it today. I think 
“it said 

Senator Batpwin. Never mind what it said. If you can, produce it. 

Mr. Frnvcaneg. I can produce it. 

(The letter from von Schlabrendorf referred to above is as follows: 


LETTER FROM GERMAN ATTORNEY VON SCHLABRENDORFEF 


Dr. FRHR. VON PREUSCHEN 
von SCHLABRENDORFF 
Dr. WEINHEIMER 
Rechtsanwiilte 
WIESBADEN 


JANUARY 141TH, 1949. 
Via Airmail. ; 
NavTIONAL COUNCIL FOR PREVENTION OF WAR, 
1018 18th Street Northwest, Washington 6, D.C., U. 8. A, 

Dear Mr. FINucANE: AS per your request, we hereby submit one copy of Willi 

“Schaefer’s case records. 
Sincerely yours, 
; VON SCHLABRENDORFF, 

1 Inel. a/s. 


24TH AuGausT 1948. 
Now: Adelheidstrasse 70 I. 
To: Post Trial Section, War Crimes Group. 
Miinchen: Tegernseerlandstrasse. 
Subject: Malmedy case. Willi Schifer, born at Wiesbaden on 20-2-1921. Now 
in jail at Landsberg/Lech W. C. P. 
Please find enclosed power of attorney according to which I am acting as the 
convicted Willi Schafer’s counsel. 
' Willi Schafer partook as an underofficer, 3rd SS armored engineers company, 
‘engineers battl. I, group Peiper, in the Ardennes offensive of December 1944. 
‘Being a member of the police division transferred into the Armored SS (Waffen 
SS). : 
Before U. S8. Military Court, Dachau (Malmedy case) Willi Schiifer was 
charged: 
1. To have watched and not to have taken action against shootings of U. 8S. 
P. O. W.’s at crossroad Engelsdorf south- of Malmedy, on 17-12-1944, in 
presence of his company leader, Obersturmfitihrer Franz Sievers; 
2. To have forwarded, at Stoumont on 19-12-1944 in the presence of his 
company leader Franz Sievers, an order of Sievers running to have 5 U. S. 
P. O. W.’s shot by members of the‘company ; 
3. To have joined, at La Gleize on 21 and 22-12-1944, in his company 
leader’s presence, in shootings of U. 8. P. O. W.’s. 
Willi Schifer was sentenced to death by hanging on 16-7-1946. In Spring of 
1948 that sentence was converted into lifelong imprisonment: 
Considering the evidence enclosed to this 7 am asking you for a review of the 
sentence now sounding in lifelong imprisonment. 
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4 
The following is to explain this evidence: 
The U. S. chief counsel of the defense in the Malmedy Case, Lt. Col. Everett, 
asked in his petition for review of Willi Schiifer’s case that the accused Willi 
Schiifer be acquitted. Please find this petition for review enclosed as annex 1. 


In his petition for review Lt. Col. Everett noted Willi Schiifer’s own.written>. - 


statement yet not made voluntarily as argued by the defense to be the only 
proof against him besides charges raised against him by the statements of the 
accused Gustav Adolf Sprenger (files, p. 691), Joachim Hofmann (files, p. 645) 
and Siegfried Jaeckel (files, p. 681). 

Neither are there unprejudiced witnesses not other valuable evidence. 

As regards the way of taking those statements by the investigations officers’ 
at Schwiibisch Hall with confessionS made by. accused of the Malmedy case 
or their mutually charging themselves, there has been alleged by many parts 
with evidence being submitted for that these statements were made under hard 
duress and following heavy bodily ill-treatment on the part of the investigations 
officers, so they were said to be not of any value atall. 

As published by the press the War Department, Washington, D. C., has ordered 
an investigation of those investigations methods to take place. 

Willi Schiifer in a nonvoluntarily made statement drawn at Schwiibisch Hall 
on 8-4-1946 admitted: 

1. To have watched members of his company shooting on U. 8. P. 0. W.’s, 
at crossroad Engelsdorf, south of Malmedy, on 17-12-1944: 

2. To have forwarded, at Stoumont at a street corner, the order of his 
company leader, Franz Sievers, to shoot 2 U. S. P. O. W’s to Sturmann 
Gustav Adolf Sprenger. 

Willi Schiifer revecated this confession in his final words stated in trial. 
On 28-1-1948 stated an affidavit showing the way this confession was obtained. 
Please find Willi Schiifer’s affidavit enclosed at annex 2. 

A confession obtained that way cannot be of the least value. 

_ Nor are the statements made by Joachim Hoffmann (files, p. 645) and Siegfried 
Jaeckel (files, p. 681) against Willi Schiifer and proof against him. 

In an affidavit dated on 20-1-1948 Joachim Hofmann and in one dated 
21-1-1948 Siegfried Jaeckel stated the way their charges were obtained, Please 
find enclosed these affidavits as annexes 3 and 4. 7 

A particularly bad part in the Malmedy Case was played by the accused 
Gustav Adolf Sprenger who became a just willing instrument in the hand of 
the investigating authorities, affirming just everything they wanted him to do. 
_This is revealed by the affidavits by Oskar Tratt dated 2-12-1947 and by Gustav 
Adolf Sprenger himself dated 21-1-1948, enclosed as annexes 5 and 6. 

Gustav Adolf Sprenger, a young and unsteady person himself, is a personal 
enemy to Willi Schifer; he is resenting Willi Schiifer having him had trans- 
ferred for negligence to another company in March 1945. Gustav Adolf Sprenger’s 
readiness to charge other men is enough explanation for his unrestrainedly 
accusing a man he hasn’t been on good terms with before. 

In reviewing the death sentence against Willi Schafer there was sure laid 
special stress on examining the question Whether Willi Schiifer indeed for- 
warded, at Stoumont on 19-12-1944, to Sprenger, as he has alleged, an order 
from his company leader Franz Sievers to shoot 2 U. S. P. O. W's. At mid- 
April Gustav Adolf Sprenger at Landsberg prison acknowledged to Willi Schafer 
that he again, had made a statement to Mr. Harry Thon regarding Willi Schilfer, 
maintaining the charges against Willi Schifer as regards Stoumont for fear 
of his own person. Willi Schiifer made a statement himself on everything Gustav 
Adolf Sprenger had told him with regard to his hearing by Mr. Thon, dated 
of 15-77-1948 enclosed as annex 7. 

Enclosed to this statement by Willi Schiifer is an affidavit by Gustay Adolf 
Sprenger dated 9-4-1948, sufficiently proving what to judge of Gustay Adolf 
Sprenger’s charges. Sprenger’s statement lacks any value. A man cannot be 
sentenced on the base of his statement. 

Enclosed as annexes 8-15 are further affidavits: 


(a) affidavit Richard Scheeler dated___-1--.__.__..-----________- 20- 6-1947 
(d) affidavit Gerhard Taut dated__-_-----__---_-~-----.___---__- 19-10-1947 
(c) affidavit Paul Beer dated___----__-----~------.-----__----.- 18- 8-1947 
(d) affidavit Oskar Tratt dated_---_-_---.-----_--_------____.-_-- 1-11-1947 
(e) affidavit Rudolf Kampfe dated___._.---_-_._____-_--_---_--_-_-- 21-— 7-1947 
(f) affidavit Josef Pichler dated_-_-__-.-----~_---.-------_____..-- 22— 1-1948 
(g) affidavit Karl Heinz Rose dated__-_--_-__-__-.------___------- 8-11-1947 


(W) affidavit Hans Gtinther Eberding dated_._-__---_-_--___-_-___ 27-11-1947 
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The following is proved by these affidavits: 

(1) Willi Schiifer arrived together with Obersturmftihrer Sievers’ SPW (ar- 
mored car), which had stayed at Losheim for a panne, at crossroads Engelsdorf 
south of Malmedy, on 17-12-1944, after darkness had set in. At that time his 
company had already left the region. Willi Schiifer with his companions found 
his company but short of Stavelot on 17-12-1944 by 24 hours. 

It is therefore impossible Willi Schiifer had watched U. 8. P. O. W.’s being shot 
by members of his company in the course of the 17-12-1944 at crossroads Engels- 
dorf. Thé conforming statements by Richard Scheeler, Gerhard Taut, Paul Beer, 
Oskar Tratt, Rudolf Kimpfe, Josef Pichler, Karl Heinz Rose, and Hans Gtinther 
Eberding fundamentally correspond to those made before by Gerhard Taut (pp. 
2601 and 2602), Siegfried Jaeckel (p. 49), Ernst Goldschmidt (p. 2398), Marcel 
Boltz (p. 2464), and Joachim Hofmann (p. 46). Facing these nonobjectionable, 
that one made under duress and revocated by Willi Schifer as well as those made 
py Gustav Adolf Sprenger are bare of any value of proof. 

(2) Gustav Adolf Sprenger’s allegation that Willi Schiifer had forwarded to 
him, at Stoumont on 19-12-1944, an order of the then present commanding 
officer Franz Sievers to shoot U. 8. P. O. W.’s is clearly refuted by these enclosed 
affidavits. Of a special importance as regards that issue is Josef Pichler’s affi- 
davit dated 22-1-48. Josef Pichler has stated as regards Stoumont: 

“Having returned to our point of departure we went on passing Stavelot late 
in the evening and reaching Stoumont early in the morning of the 19-12. By 
ten o’¢lock the company was ordered to make a search of the town for P. O. W.'s. 

Sehiifer by order of Sievers ordered all P. O. W.’s to be marched to the first-aid 
station, castle of Stoumont, order forwarded to the group leaders, 

During that search and even later the town was under heavy fire from the 
enemy. I myself got in connection with six Americans that day. I was jointly 
with Schifer staying in a grocer’s door we had found a shelter against the enemy’s 
fire when 2 American soldiers brought a wounded German. The wounded got a 
bandage by SDG Rose and was mounted on a jeep. Schafer ordered a man 
passing by to march the P. O. W.’s away. Immediately upon this a U. S. lieu- 
tenant appeared who was jointly with the German wounded taken by the jeep 
to the first-aid station. 

A short time later there appeared 2 other Americans carrying a third wounded 
American on a stretcher. Schifer asked Sievers whether to wait for the return 
of that jeep regarding those 3 P. O. W.’s. Sievers ordered those 3 P. O. W.’s to 
be brought back to the first-aid station after its return. Schafer asked the leader 
of the 2nd echelon: Unterscharfiithrer (sgt.) Beutner to execute this order, being 
near us. ‘ 

Schifer and IJ went for finding a c. p.; here I observed Sievers going in the 
direction of the church together with an officer. The c. p. was established at a 
butcher’s, later on removed to a children home, On 19-12-1944, in the afternoon, 
a meeting took place at the children’s home with Peiper and Pétschke being 
present. That meeting lasted for about half an hour, then Peiper and Potschke 
went away. In the afternoon Sievers did not leave the children home. There 
was hard fighting for that children home unto our retiring on 21-12-1944 in the 
evening hours, we having been forced out of the house, yet again taking it and 
capttring about 40 P. O. W.’s, among 2 officers, who were marched back, 
on 20-12-1944,” 

Josef Pichler’s statement represents in itself a big issue considering he was 
together with Willi Schiifer in the chief car all over 19 and 20-12-1944. Josef 
Pichler has confirmed Willi Schifer by order of the company leader Franz Sievers 
forwarded an order to all group leaders to march all P. O. W.’s back to the first- 
aid station, castle of Stoumont. He has also confirmed that no order to shoot 
DL. 0. W.’s was issued by the company leader Franz Sievers, so could not have been 
forwarded by Willi Schiifer and wasn’t so indeed. So confirm Gerhard Taut, 
Oskar Tratt, Paul Beer, Karl Heinz Rose, and Hans Gtinther Eberding in their 

- affidavits in the main Josef Pichler’s affidavit as well. 

These affidavits prove Gustav Adolf Sprenger’s allegation regarding the Stou- 
mont issue is likewise false. 

(3) As to the La Gleize issue no witnesses have appeared who had made 
observations of their own. What has been said to this is more hearsay. Gustav 
Adolt Sprenger has falsely charged Willi Schifer as to this point too. He.has 
said he got information by one Lasinski that he, Lasinski, had seen Franz Sievers, 
Willi Schiifer. Max Beutner, Max Hammerer, and men of the Ist platoon shoot 
9 U.S. P.O. Ws at the courthouse. ‘Yet the unrefuted evidence of trial as re- 
gards this issue has shown Max Beutner was already dead, being killed in action 
at Stoumont one day before. 
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The statements by Oskar Tratt (p. 2763), Ernst Goldschmidt (p. 2429), Lt. Col. 
McGown (p. 1820) (p. 1824), obviously. refuted that charge by Gustav Adolf 
Sprenger made upon more hearsay during the Dachau trial already. 

_. Basing a sentence against an irreproachable,man such as Willi Schafer of life - 

long imprisonment on the charges raised by an unreliable man such as Gustav 
Adolf Sprenger whose statements—as admitted by him—were made under duress 
as well would not be just. 

Willi Schifer is not guilty. The petition for review and acquittal is. therefore 
justified. 

(apm. ) von SCHLABRENDORFF, 
Attorney. 


16 annexes. ' 
ANNEX 1 


Pages 184/135. 

No. 55: Willi Schifer, a staff sergeant. 

The bill of particulars made the following allegations: 

(1) On or about 17 December 1944 at the crossroads south of Malmedy, 
Belgium, fired on P. O. W.’s. 

(2) On or about 19 December 1944 at Stoumont, Belgium, ordered P. O. W.’s 
to be shot. 

Gln or about 20 December 1944 at Stoumont, Belgium, fired on 
P. O. W.’s. 

(4) On or about 21 December 1944 at La Gleize, Belgium, fired on 
P.O. Ws. 

(5) On or about 22 December 1944 at La Gleize, Belgium, fired on 
P.O. W.’s. 

The accused made a written statement (record, p. 1399) obtained under duress 
(record, p. 1406). ; 

The failure of the prosecution to prove the incidents of Malmedy, Stoumont, 
and La Gleize has been previously discussed herein under the separate analysis 
of other accused (supra). 

The only evidence against Schifer, a sergeant, is bis own written statement, 
which the defense contends was not voluntarily given, and accusations against 
him in the written statements of Sprenger (record, p. 618), Joachim Hofmann 
(record, p. 645), and Jaeckel (record, p. 681), all concerning the alleged killing 
of three American P. O. W.’s, two of whom were carrying the third on a litter. 
Schiéfer claims that he transmitted the order of his commanding officer who was 
then immediately present when the order was given and transmitted. 

We call the attention of the court to the following inconsistencies in the state- 
ments of Schiifer’s fellow accused: 

(a) Sprenger claims that Biloschetzky and Graeber marched these three Amer- 
icans into an alley where Biloschetzky shot the two Americans who were carry- 
ing the litter, that the litter was then dropped to the ground and Sprenger then 
shot the wounded one on the litter. 

(b) Hofmann made an incredibly long statement (record, pp. 645-657). He 
stated that Biloschetzky alone marched the three Americans into the alley, that 
the litter was lowered to the ground in the alley and Biloschetzky then marched 
the two Americans “behind the house to a point” and there shot them. Then 
Sprenger suddenly appeared on the scene and shot the wounded one lying on the 
litter. 

(c) The accused Neve however, who claims to have been an eyewitness to the 
incident says (record, p. 667) that Sprenger alone was walking behind the three 
Americans as they were marched into the alley; that Sprenger shot the American 
carrying the rear end of the litter and this American dropped his end, stepped 
forward to the right of the litter and fell to the ground, Neve claims the incident 
happened in the afternoon and that about a half hour later Neve, accompanied 
by Gielehofer, Hofmann, and Schulte went into the alley, saw the two Americans 
lving dead, but the man on the stretcher was still alive. I could see him breathing. 

(d) Boltz, in his written statement (record, p. 711) says the incident happened 
between nine and ten o’clock in the morning, that Altkruger and Boltz marched 
the three Americans into the alley and Altkruger shot all three of them. There 
are four completely divergent and entirely antagonistic versions of the same 
incident. 

The accused Sprenger, in his written statement (record, p. 632), to show the 
court another inconsistency in that statement of Sprenger, says that he arrived 
in La Gleize on the 21st and says that between 1600 and 1600 hours, Lasinski 
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told him that he, Lasinski, had seen Sievers, Shafer, Beutner, Hammerer, and 
men of the Ist platoon shoot nine Americans P. O. W. at the courthouse. Yet 
the uncontroverted evidence in this case conclusively shows that’ Beutner was 
dead, and that he was killed in action the day before, at Stoumont. 

These inconsistencies were submitted to the court with the conviction on the 
part of the defense counsel that there could be very little weight, if any, given 
to the accusations contained in the statements of Schafer’s fellow accused. As to 
the statements of Sprenger and Hofmann, we submit that no human being, let 
alone an immature youngster, could possibly report all of the details of this of- 
fensive with such exact accuracy of the activities of his fellow accused, more 
than a half year later than the events happened. It is physically and humanly 
an impossible thing to do. Those statements were dictated by the prosecution 
and they erroneously made the inconsistencies in the picture about the litter 
ease. Further the evidence offered by the prosecution against the accused 
Schafer is either hearsay evidence or accusations contained in the statements of 
his fellow accused, which is not sufficient to warrant his conviction, The defense 
produced direct testimony of the witness Taut (record, p. 2603) that during the 
battle of Stoumont, Schafer ordered all captured P. O. W.’s to be taken to the 
first-aid station, and Oskar Tratt testified that during the short period of time 
that Schafer was in La Gleize he was with him and no prisoners of war were 
seen nor mistreated during that period. 

The finding of guilty and the sentence of death should be set aside and the 
accused acquitted. 


ANNEX 2 


Witt SCHAFFER, 
Landsberg/Lech W. C. P. 
AFFIDAVIT 


Being aware of the meaning of an affidavit and of that false statements in an 
affidavit are subject to punishment by German authorities as well as by U. S. 
Military Government I am stating as follows, regarding the investigations made 
during the preliminary inquiry in the Malmedy case: 

On 5-4-1946 I, a P. O. W. at Sennelager near Paderborn, was surrendered by 
British authorities to the U. 8S. War Crimes Group. During 5th to 7th April 1946 
I was transported from Sennelager to Schwibisch Hall. The travel was inter- 
rupted for passing the night at Butzbach jail and court prison, Wiesbaden. Dur- 
ing my transportation we 8 men were handcuffed with each other, besides this 
cuffed to the car. In beginning the travel, at Sennelager on 5-4-1946 we were 
warned by a U. 8. lieutenant that the least suspicious movement by any single 
person all of us would be shot. On 6-4-1946, being photographed at Wiesbaden, 
a U.S. sergeant made signs of hanging not’ to be misunderstood (level keeping of 
the hand at the throat). During the travel from Wiesbaden to Schwibisch Hall— 
7~4-1946—the SS man, Zimmer, accompanied us on our car as a spy. 

On 7-4-46 Mr. Harry W. Thon asked me at Schwiibisch Hall for making an 
affidavit charging me. He remonstrated me the accusations raised against me, 
granting me insight into an affidavit, Sepp Dietrich’s, wherein he had admitted 
the total murder order, telling me the real issue was but the heads of the generals 
and nothing was to be feared by us little men. I declared in principle willing 
to state a report of my experience in the Hiffel offensive yet told Mr. Thon I had 
not been aware of any offences under the laws of war. Thereupon Mr. Thon 
gave me paper and pencil, set a last respite of one night, closed me into a death 
cell telling me that, should I not make a statement charging me, my family would 
be taken their food and ration cards. In that night I wrote a report of my ex- 
. periences which yet did not include any charges. 

On 8-446, in the morning, Mr. Thon appeared in my cell, read the above-said 
report, tore it, insulting me roughly and even attacked me. In leaving the cell 
he menaced me with my soon death in case of further refusal. Some minutes 
later my cell was opened, a black cap the inside of which was incrusted with blood 
was put on my head and I was taken to another room. Considering the precedent 
menaces the psychological effect of that cap on me was crushing. Following the 
cap was taken off I faced Mr. Thon and 4 men of my company—Sprenger, Jaeckel, 
Neve, and J. Hofmann. These men accused be conformably with regard to cross- 
Toads and at Stoumont, thus they were false witnesses, for in trial itself, re 
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garding the crossroads, Sprenger’s statement, as to 19-12, regarding Stoumont, 
Sprenger’s and Hofmann’s statement and regarding 20-12 at Stoumont Jaeckel’s 
statement was charging me. Nevertheless I Refused making a statement charging 
myself. Upon which My. Thon told me in case of further refusing I would but 
demonstrate my nazi opinion, so he would provide for my being charged together 
with the generals on the same bench, my fate subsequently being sealed. Con- 
sidering I would never stand against 4 witnesses in a trial he gave me the good 
advice to make that statement, for this would be followed by my release within 
a short delay. He had me informed by those 4 witnesses that similar cases had 
ended with an acquittal or with sentences of short imprisonment. Notwithstand- 
ing I continued refusing. Thereupon Mr. Thon had me see a falsified statement — 
by my company leader—Sievers, adding that this was the 5th proof against me. I 
told Mr, Thon that I, despite disposing of a good memory, I was not able to recall 
any of these remonstrances and that they were completely false. Upon this Mr. 
Thon left, returning a short time later with Ist lt. Poerl, who beastly insulted and 
outraged me, ordering Mr. Thon, should I not write within half an hour he was to 
stop the hearing and leave me to my fate. 1st It. Poerl in a concealed yet obvious 
way confronted me with the alternative of either writing and living in freedom or 
not writing and dying. J decided for life, declaring willing to sign any statement 
desired. Now Mr. Thon dictated the shorthand called SS Ustuf. Kramm—my 
statement according to Sprenger's which was subsequently dictated to me by 
Kramm, Any objections raised by me were ruled down by Mr. Thon with the short 
remark that Sprenger was better informed than I. The sketches enclosed to the 
statement were drafted by Kramm., 

I am hereby stating that I never took part in any shootings of P. O. W.’s, that 
I never issued any such orders nor watched any shooting. I stated this already 
before Military Court Dachau. 

On 8 or 9-4-46, following a confrontation with Hammerer at Schwibisch Hall 
where I did not seem to have behaved according to the investigators’ intentions, 
I suffered heaviest ill-treatment by kicks in the hollow of the knee and the back- 
side as well as by strokes with a stick in shoulders and the rear part of the head. 
That ill-treatment caused me for some time to suffer from heavy headache, a 
bloodshot swelling in the rear head gave me pains for one week. I cannot give 
exact details regarding the executing persons and the place, for during the ill- 
treatinent I had a black cap on my head. Subsequently I was forcibly pulled 
into cell 100. A partial witness is Rudolf Schwambach, now Landsberg/Lech, 
W.C. P., who can himself state on the implications of those ill-treatments. 

As to the facts Iam stating as follows: 

I passed the crossroads south of Malmedy on 17-12-1944, in the evening with 
eomplete darkness reigning (about 1900 hours). A burning house at the cross- 
roads as well as an abandoned group of U. 8. cars were conclusive for previous 
fighting. On account of the darkness I did not see any dead Americans. We 
drove a single car as a damage in the motor and change of car near Scheidt had 
caused a stay of some times. Together with me in that car were SS Ostuf. 
Sievers, Uscha (sgt.) Beer, Rttf. (pfe.) Meyer, Ritf. Karl Schwarz, Rttf. Pichler, 
Kttf. Kohlenberger, Rttf. Eberding, Strm. (pvte.) Steets. From 19th to 21-12-44 
I was at Stoumont. Prior the entering Stoumont I transmitted the group leaders 
the company leader’s order to march all P. O. W.’s back to the first-aid station. 
From 19-12-44, in the afternoon, unto 21-12-44 in the evening hours I was ata 
girls’ school (children home) at the west exit of Stoumont. Fighting was very 
hard here and for an explanation the fact may be sufficient that the 8rd armored 
engineers company lost 84 soldiers by fighting with the enemy during these 2% 
days. 

At La Gleize I stayed but in the night of 21-12-44, about 2330 hours ianito 
22-12-44 by 0900 hours. We got then new positions in the direction of Bourge- 
mont which I left but later on when we retired from the encirclement. In the 
night of 21/22-12-44 I had felt a big want for sleeping because of the preceding 
hard fighting at Stoumont, so I satisfied that in a house. In and about La Gleize 
I never saw any P. O. W.’s at all nor did I shoot any. 


I was released as a P. O. W. by the beginning of May 1946 at Dachau, so I_ was 
protected by the Geneva convention during the preliminary inquiry in the Mal- 
medy case. 

This statement stretches over 6 handwritten pages. Writing by pencil was 
the implication of that; there are no other means of writing available for me in 
this prison. 
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The following alternations are contained in the statement and were signed 
by my sign “WS”: 
Page 1, line 12: “mir” into “wir.” 
Page 5d, lines 9and 16: “22-12-44” into “21~12-44.” ' 
1 am declaring in lieu of oath that the statements included by this affidavit 


are the pure truth. » 
This affidavit is for submission to courts and authorities. , 
4 (S) W211 ScHarer. 


LanpssEerc/Lecu, 28 January 1948. 
This is to certify that the above is the true signature of Willi Schiifer. 
(S) Lioyp A. Wixtson, 
Capt., CMP, Prison Director. 
Certified true copy made after the original submitted to me. 
[sHAL]} ~ 
WInSBADEN, 24 August 1948. 


, Notary. 


ANNEX 8 
CERTIFIED TRUE COPY 
Joachim Hofmann, WCP Tanaapen®. 
AFFIDAVIT 


For submission to courts or authorities. 

Understanding the meaning of an affidavit and that false statements made 
in an affidavit are subject to punishment by the German authorities as well as by 
U.S. Military Government I am making this present statement: 

I, Joachim Hofmann, was vom 38-12-1945 unto 84-1946 kept in presumptive 
arrest at the prison, Schwiibisch Hall (Malmedy case). During that time I was 
a P.O. W. At Schwiibisch Hall I was heard about 20 to 25 times. During my 
presumptive arrest I was severely ill-treated. For 3% months I was kept in soli- 
tary confinement without neither writing nor bathing allowed. Even when 
taken for a hearing I got a black cap on the head. The guards who took us for 
hearing often struck or kicked me. I was twice thrown down the stairs so that 
I was burt so much as that blood run out of my mouth and nose. I gave the 
hearing officers information of that ill treatment I suffered yet they only laughed 
about it. Mostly I was not able to answer at ali at the hearing; even when not 
giving those answers the investigating officers deemed good or none at all that 
cap was pulled over my ears and I was again and more struck than before. 

In March 1946 I was taken before a summary-court. Prior to this I was 
struck and several times kicked in the privates. On that trial I was sen- 
tenced to death and was closed up in a death cell. That cell. contained but a 
wood chest as a bed and J had but one blanket. I was kept in that cell for 3 
weeks. In that cell I was currently heard. The investigating officers made me 
promises as to being released within 2 months provided but I wrote what 
would be dictated. I was not able at all to resist the force exercised on me. I 
often watched comrades being ill-treated. That treatment caused me finally to 
write a false statement dictated to me.. I believed the promises made to me, yet 
all of this was mere illusion. 

LanpsBerGc—20-1-1948. 2 (S) Joscaim HormMann. 

I herewith certify that the above is the true signature of Joachim Hofmann. 

(8S) Luoyp A. Witson, 
Capt. COMP, Prison Director. 
Certified true copy from the original. | 


Srurrearr, 10 February 1948. (8) Soarmer, Notary. [sear] 
Certified true copy made after the original. 
[sEaL] —— ———, Notary. 


WIESBADEN, 24 August 1948. 
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ANNEX 4 
CERTIFIED TRUE COPY 
Siegfried Jaeckel, Landsberg/Lech WCP. 
AFFIDAVIT 


Understanding the meaning of an affidavit and that false statements made in 
an affidavit are subject to punishment by the German authorities as well as by. 
U.S. Military Government I am making this present statement: 

On 4 December 1945 I arrived at Schwibisch-Hall. There I was closed up in 
solitary confinement, no walk, no bath being allowed nor going to church, nor 
was there any mental caring for me, correspondence with my family being for- 
bidden. It must be understood that I was a P. O. W. all over that time passed at 
Schwibisch-Hall. Furthermore I was urged to'make a statement, under pretense 
of false facts, duress, promises, and force; this statement was besides this dic- 
tated to me. Yet today it is impossible for me to depict the exact details of 
the hearings as nearly 2 years have passed since. Yet some of them have re- 
mained in my memory, so I will try writing them down according to the best 
of my memory and conscience. I was, e. g., subjected to a summary trial taking 
its course as follows: 

Taken to one of the hearing cells and passed there sometime a guard entered, 
pushing that black over my head and, after a while, I was taken by my jacket 
collar and pulled out.of the cell, flung in a corridor to and fro, left and right. 
I was often walking on my nose instead on my legs. Having that cap pushed 
over my head I was not able to see something. Then I was taken to a dark 
room, pushed to the wall with my hand, having to put my legs broadly to the 
walls and my arms high up to the wall. That cap over me. Then stand a certain 
time that way. In that room I heard some noise like drum beating. Then came 
somebody, besprinkling me lightly with water. Subsequently I was taken by my 
jacket and marched to a cell. That cell looked about as follows: There was a 
table, a black cloth on it and on the table a crucifix with right and left to it 
a burning candle. Behind that table sat a major, a captain, and a lst It. As I 
heard later on this was Major Ellowitz, Capt. Schuhmacher, and Ist lt. Perl. 
1t It. Perl set forth the issue, etc., that I had shot P. O. W.’s there and there, 
now being subject to sentence. Thereupon witnesses were produced who all of 
them stated I had shot P. O. W.’s. When the 3rd witness left Lt. Perl talked to 
the major and told me: “The major desists of further witnesses—20—considering 
these 3 witnesses are by themselves sufficient for the death sentence.” ‘Things 
went on that way. By the way the Ist prosecutor appeared whom I learnt to be 
ealled Mr. Harry Thon during the Malmedy trial. This summary trial lasted 
from 9-12 hours and 14-16 hours. Among other things was I warned with: 
“People like you we will deal shortly with, we take them into a jeep, take 
them out, you will have a look to nature and will be hanged. You are not worth 
a bullet, we have rough strings only we will bind you at that tree, you take 
once more fresh air and then you will go up.” Mr. Thon spoke out this menace 
during a trial. That summary trial ended with 1st lt. Perl pronouncing the 
death sentence and I was to be hanged the next 24 hours. I never doubted of 
everything said to me and believed everything. ‘wo days later I was taken for 
a hearing to that summary court and Lt. Perl told me: “We have given con- 
sideration to your youth, were induced and acted upon order. You are pardoned. 
We will make again a trial with you and you tell us the truth, we have helped 
you aS you were not able to remember.” Thus they commenced again. In this 
41st lt. Pearl spoke the following: “Well, you don’t want, well we will get you 
there. You have no money for paying so you must hang. Look at your com- 
rades, they are well, they said the truth and will soon be released. You see, 
nothing will happen to you. You had an order and had to execute it, came from 
your superiors, nothing can be done to you if you tell us everything, you will 
‘goon be released, yet in case you keep silent and do not say anything, you will 
be hanged.” I do not longer exactly know how many times I was heard, sure 
10-15 times. I was also struck, I listened crying in other cells, too. Whenever 
taking for hearing and being in that hearing cell, I was trembling with fear. 
I was then at Schwidbisch Hall 19 years old only, never having anything to deal 

‘-with courts. In that atmosphere and given that duress I was exposed to I gave 
‘ip, believing everything I was told and menaced as well as promised, I had that 
long statement dictated, designing those big sketches I alone would never be able 
to draft, for my education is not sufficient nor have I such a memory. The state- 
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ment was dictated to me, so were the sketches drafted by a comrade and I had to 
eopy them, Capt. Schuhmacher saying: “The streets etc. shall be the same, yet 
the other specifications shall be made and composed distinctly, else it would too 
much appear like a copy.” I am underlining that my statement and the state- 
ments, that at Schwibisch Hall, are not true. My charges against comrades by 
my statement dictated at Schwiibisch Hall, are likewise not true. 
‘ (S) Sreerriep JAECKEL. 

LANDSBERG/LECH, 21 January 1948. 


_I herewith certify that the above is the true signature of Siegfried Jaeckel. 
; (S) Lioyp A. WIison, 
Capt., CUP, Prison Director. — 

Certified true copy from the original. s 
[sea] ; (8) Sommer, Notery. 
Srurreart, 10 February 1948. 
Certified true copy made after the original. 
[SEAL] - : ge 
WIESBADEN, 24 August 1948. l 


ANNEX 5 


, Notary Public. 


CERTIFIED TRUE COPY 


Oskar Tratt, born on 23-12-26. Wiirzburg-Heidingsfeld, 2-12-47. 
Frau Holle Weg 59. 


AFFIDAVIT 


From 6-12-1945 unto 17-4+-1946 I was in presumptive arrest for the Malmedy 
case at the Schwaébisch Hall prison. There I was several times heard and upon 
- physical ill-treatment ,and mental influencing I was slowly made an instru- 
ment of the prosecution, forced to charge other comrades when confronted with 
them such as inculcated in us before by the prosecution. In that same intantion 
my fellows of my company: Sprenger, Jaeckel, Joachim Hoffmann, and Neve 
were used. Upon good conduct as meant by the prosecution during confronta- 
tions cigarette and tobacco premiums were granted to us. Not behaving accord- 
ing to the prosecution’s intents exposed us to new ill-treatments and menaces, 
connected to promises of a soon release in case of our conforming. The victims 
of our confrontations became by numerous false witnesses, insultations, re- 
lated to the promise nothing would happen at all for they said to only want to 
punish the officers, as well as by physical ill-treatments demoralized such a 
way as to make finally any statement desired. 

Late in February/early in March 1946 I was confronted with my then com- 
pany leader Franz Sievers, remonstrating him with what the prosecution had 
drubbed into me which were invented of course. Sievers shook but his hands 
toward these accusations as he was forbidden to make any counterstatements, 
Joachim Hoffmann, Neve, Sprenger and I were once again confronted with Sievers, 
having got to again setting forth our drubbed in matter. The investigating 
officer, 1st lt. Pearl, told Sievers: “Here the men of your company tell the 
truth, give in, yet you are lying, you say you were an officer and company 
Jeader, you should be ashamed. That is the way of these officers, do not know 
of anything, but the man can remember everything.” Sievers who couldn’t stand 
all these lies said: “Such as these 4 men are standing there they are lying.” 
Upon which the investigating officer, Ist 1t. Pearl, gave Sievers a push telling 
him he shall keep silent. Sievers was roughly insulted by the investigating 
officer i. e. by the words: he should be ashamed, he was a swine and says he was 
an officer. Continuing Sievers should be spitted at he spit before Sievers’ feet. 
Sievers got quite a lot of such rough words. We had to go back to our cells, 
_ here I heard Sievers being insulted furthermore, all the house resounded from it. 

I myself wrote under these same conditions at Schwdébisch Hall a statement 
against my comrades which is bare of any truth. During my stay at Schwiébisch 
Hall I was several times ill-treated being kept under a cap pushed over my 
head, I was furthermore menaced with that my parents would be deprived of 
their food tickets and that I would be taken to Belgium. In a mock trial as re- 
vealed later on sentenced to death. I was promised, too, that in case of good 
pehavior I would in a very short time be released. These utterances were 
chiefly made by Lt. Perl and Mr. Thon. Cpt. Schuhmacher participated in these 
promises and menaces as well. The mental disposition at Schwibisch Hall was 
So depressive that we complied with everything the prosecution wanted us to 
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do, for we found us ever in. such a psychosis of fear excluding any will of our 
own. 

I am declaring upon oath that these present statements represent nothing but 
the truth and that they were made bare of any urging or duress. 

Fully understanding the meaning of an affidavit intended for submission 
to.the authorities I am making this affidavit. 

: (S) Oskar Trart. 

(Certified Oskar Tratt’s signature.) : 

Deeds register No. 646/47. 

This is to authenticate the above signature made before me by Mr. Oskar 
Tratt, a resident. of Wiirzburg-Heidingsfeld, Frau Holle Weg No. 59, identity 
established by his identity card No. 322/4760 regarding his registration with the 
labor office, Wiirzbure. 
‘ ‘ (S) Miirver, Notary Public. 
Winzsure, 3 December 1947. 

[Seal of notary public Miiller.} 

Certified. true copy made after the original. 

[SEAL] —. 
WIESBADEN, 24 August 1948. 


, Notary Public. 


_ ANNEX 6 
CERTIFIED TRUE COPY 


Gustav Adolf Sprenger, WCP Landsberg/Lech. For submission~to courts or 
other authorities. 


AFFIDAVIT 


I, Gustav Adolf Sprenger, am making this present affidavit: : 

On 4-12-1945 I was sent from Zuffenhausen to Schwibisch Hall. I was kept 
there in solitary confinement until my hearings were finished. During 10-1-1946 
unto about 15-2-46 I was heard by U. S. officers. Nearly every day I was 
taken with a black cap pushed over my head by a guard to a hearing. So I 
was not able to see where to and where I had to go. Early in January 1946 
I made at Schwibisch Hall a statement upon oath regarding the offensive such 
as J could remember it then. They did not believe this statement. Because they 
did not believe me they made promises at later hearings. I was told they wanted 
nothing from me and J might go home in 6 months and other things too, which 
I cannot all of them remember now. When that did not help I was put before a 
summary court and told to keep ready for being hanged any hour. I suffered 
these and similar menaces frequently. I was likewise struck some times by U. 8. 
guards short before and following the hearings. Comrades of my company 
were confronted with me and raised false charges against me. One of the 
investigators told me I was to admit everything I was told, as ept. Schuhmacher 
was my defense counsel and might not be in a position to defend me should I 
not. When these hearings had made me weak and I did no longer know my- 
self what I had committed or not I said yes and amen to everything I was re- 
monstrated with, also of others. All this was subsequently drawn into a state- 
ment by Capt. Schuhmacher and dictated to me by a U. 8. soldier. I wrote 4 
days on it. I made as well some sketches. Ready made ones were shown to 
me. I was not allowed to read the statement prior to signing it. At that time 
I was a P. O. W., having become 20 years old on 10-2-46. We could not write, 
neither to our family nor elsewhere during that time, as. Schwiibisch Hall. 

Understanding the meaning of an affidavit and that false statements made 
in affidavits are subject to punishment by the German authorities ‘as well as 
by U. S. Military Government, I am hereby representing and warranting the 
ubove-made statement in the mere truth. ; 

Lanpsperc/Lecu, 21—1-48. (S) Gusrav Apotr Sprencer. 

I herewith certify that the above is the true signature of Gustav Adolf Sprenger. 

(S) Lioyp A. Wizson, 
Captain, CMP, Prison Director. 

Certified true copy made after the original. 

[seal] (S) Sommer, Notary Public. 

SruTreanrt, 10 February 1948. 

Certified true copy made after the original. 

[SEAL] ———_ ——.,, Notary Public. 


WIESBADEN, 24 August 1948. 
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ANNEX 7 
Willi Schifer, Landsberg/Lech, W. C. LP. 
CERTIFIED TRUE COPY 


re A¥FIDAVIT 

Understanding the meaning of an affidavit and that false statements made 
in an affidavit are subject to punishment by the German and American authori- 
ties, [ am making this present affidavit: 

At mid-April of this year I called the fellow accused in the Malmedy case, 
Gustav Adolf Sprenger, to account because of his false statements raised against 
me, asking him why he had kept up these charges and did not revocate them. 

Upon this Sprenger declared that the investigator (Mr. Thon) had made him 
clear that he could not revocate this single charge raised against himself and 
Sievers as well as against me, because subsequently nobody would believe him 
at all. In this case there might be a possibility that Sievers and I might get 
rid of the string round our necks, yet he himself would then be lost without any 
means of saving him, Yet provided he would upheld formally this charge 
(19-12-44 at Stoumont) his life would be saved because in the review instance 
the rank-and-file men (enlisted men) would be granted a full protection for 
obeying orders. Sievers and I would not be saved at all, so he might keep up 
this false statement out of a good conscience. Following this he had kept up 
the issue Stoumant against himself, Sievers; and me formally in order to save 
his life. 

This statement is for submission to courts and authorities. 

(S) Wrrr1 ScHArer. 

LANpsBerc/Lecu, 15 July 1948. 

I herewith certify that the above is the true signature of Willi Schifer. 

(S) Lioyp A. WILSON, 
: Capt., CMP, Prison Director. 

Certified true copy made after the original. : 
[smax] —— 


WinsBanen, 24 August 1948. 


, Notary Public. 


& ANNEX TA 
Gustav Adolf Sprenger, Landsberg/Lech WCP. 
-AFFIDAVIT 


Understanding the meaning of an affidavit and that false statement made 
in an affidavit are subject to punishment by the German authorities as well as 
by U. 8. Military Government I am stating upon oath as follows: 

In the course of my hearings at Schw&ébisch Hall in 1946 I was heard about 
crossroads Malmedy. Having told what I had sawn there they took me for a 
big lier. I was frequently asked whether I wouldn’t tell the truth, else I would 
be hanged. As I ever stuck to my statements I was confronted with comrades 
of my company and with statements made by comrades of my company repre- 
senting the contrary of my statement. Some time later I was struck on an 
hearing by U. S. soldiers, so under duress by Harry Thon and 1st It. Pearl I 
finally did not know myself what I said. In that state I was asked about 
people whose names I even do not know. Even accusing those people I was not 
familiar with they terininated my hearing. 

Among those fully unknown people I accused an officer I pretended to have 
seen on 17-12-44 at crossroads. When Harry Thon and Ist lt. Pearl asked me 
how he was called I was not able to give them a name because I did not know 
whether there was an officer with a fair jacket at all. Harry Thon and Capt. 
Schubmacher told me they would show me that man wearing such a jacket. Some 
days later I was taken to another building, the hospital, and shown a man lying 
in bed and covered unto the chin. I was asked who this man was and said this 
was him who wore the jacket. I was so fed up with all those hearings executed 
with me. Therefore I said yes as I did not want to suffer it all again, though 
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I exactly knew I had never seen that man prior to this. Some days later pic 
tures were shown to me. I was to recognize that man with the jacket which was 
just impossible for me because I did not think in the least of keeping that man 
I was shown in my memory. Capt. Schuhmacher subsequently showed me a 
man who had lost his left leg unto about 10 em. below the knee. He asked me 
whether I knew that man and I denied. He told me he was the man wearing the 
fair jacket and he would show me that man again. When I was again taken 
to that building I had to stop there with a black cap being pushed over my head. 
Harry Thon who accompanied me left-me for a short while. When he came back 
I was lead to a cell door and had to look through a small hole closed with glass, 
in the door. I saw two beds one above the other, on the upper bed a man wag 
sitting who had lost his left leg unto his knee nearly. Then I knew the issue © 
answering this was the man wearing the fair jacket in order to get rid of it all, 
for I was fed up with it. Later on J was once more shown that man when he 
in the presence of Capt. Schuhmacher gave his rank and name as a major Josef 
Diefenthal. All what the investigators Harry Thon, 1st lt. Pearl and Capt. 
Schuhmacher had got out of me was drafted into a statement by Capt. Schuh- 
maacher and translated to me by a U.S. soldier (Miiller). I never again saw my 
old statement made in the beginning. All I wanted to have changed in that 
statement made by Capt. Schuhmacher considering nearly nothing of it was 
true was mostly changed wholly, vaguely, or not at all. When I had completed 
by my own hand copying that statement drafted by Capt. Schuhmacher I was 
not allowed to read it any more. It took me 4 days to complete it. 

Today I want to state as already done in France and here to Mr. Thon as well, 
that that statement is almost completely false. Defending me at Dachau trial I 
revocated it. The accusation raised therein against Major Diefenthal is not at 
alltrue. Ipassed that crossroads in the afternoon between 15 and 16 hours, 

(S) Gusrav ApoLr SPRENGER, 


This affidavit is for submission to courts and other authorities. 


LANDSBERG/LECH, 9-4-48. 
~ (S$) Gustav Apotr Sprencer. 


ANNEX 8 
{ Translation] 
AFFIDAVIT 


I, the undersigned building engineer, Richard Scheler, born on 14-38-1910 at 
Gross-Lichterfelde, residing at Wehrda 118, near Marburg, am hereby stating 
additionally to my affidavit of 6-5—47 as follows: 

In the morning of the second day of the Ardennes offensive, i. e. on 17-12-44 by 
9 o’clock a. m., I was amazed on meeting the commanding officer of the 8rd tank- 
engineer company, the SS Sturmfitihrer Sievers and his company master sgt. SS 
Oberscherfiihrer Willi Schiifer, by the railroad bridge at Loosheim. Considering 
the tank group Peiper the 3rd tank-pioneer company was detached to was to be far 
in the enemy’s hinterland, according to my knowledge and the tactical order, I 
called Sievers to account for what he had to do there without his company. 
Sievers reported me that his tank car he used together with his company master 
sgt., Schafer, had suffered a break-down. I subsequently draw Sievers’ attention 
to that a Company leader in such a case had to move into another tank and to 
remain with his company. Time had grown later until Sievers and Schifer 
finally continued their drive. Viewing that the advance roads were then highly 
choked already, both, as to what I esteem, could have reached their company 
but with an extr emely high retardation. 

DarRmMstapDtT, 20th June 1947. 

(S) R. ScHELER. 

This is to authenticate the above-made signature of Richard Scheler, residing 
at Wehrda near Marburg/Lehn, was done in my presence. 

‘The president of the Main-camp-court. 
By proxy : Signature. 

DarmsrapT, 20th June 1947. 

Stamp: German interment camp Darmstadt, camp self-administration, main 
camp court, 
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ANNEX 9 
AFFIRMATION INSTEAD oF AN OATH 


I, the undersigned Gerhard Taut, born on 3 November 1921 at Klein-Heins- 
dorf, residing at (14a) Asperg/Wtirttemberg, Kénigstrasse 50, SS unit in De- 
ecember 1944: 8rd Armored Pioneer Company I LSSAH, answer the following 
questions instead of an oath: 

Q. (1) Did you take part in the Eifel offensive 2A, Yes. 

Q. (2) What do you know about an order the shooting prisoners?—A. Such 
order to shooting prisoners did not exist nor has it been given. 

Q. (3) When did you reach the crossroad south of Malmedy—hby what platoon, 
and which irregularities did strike you?—A. The crossroad was reached by the 
1st platoon at the midday hours of the 17 December 1944 about 1 to 2 o’clock. 
On the right-hand side at the nearby camp there were American dead soldiers 
lying. 

Q. (4) What did you know about the following: When did the 2nd platoon of 
your company and when Obersturmfitihrer Sievers with Oberscharfiihrer Schifer 
reach the crossroad?—A. The 2nd platoon may, according to the order of march- 
ing, after one hour behind us have passed the crossroad. Since Obersturmftihrer 
Sievers and Oberschartiihrer Schife? sallied out with their vehicle earlier, 
same can have passed the crossroad atthe evening hours. 

Q. (5) When did you reach Stoumont?—A. In the morning of the 19 December 
1944 about 8 to 9 o’clock early. 

Q. (6) Which order given prior to the attack on Stoumont by Oberscharfitihrer 
Schifer in respect to prisoners of war?—A. Prisoners of war are to be brought 
to the Main First Aid Post (Hauptverbandsplatz), since there was the first place 
of assembly. 

Q. (7) What do you know about the treatment of prisoners who were brought 
in by our company at Stoumont?—A. The prisoners brought in by the company 
were treated decently and correctly. 

Q. (8) From when to when were you at La Gleize?—A. At the night from 
21 to 22 December 1944 La Gleize was reached from Stoumont. La Gleize was 
left on 22 December 1944 early about 9 to 10 o’clock in direction to Bourgemont. 

Q. (9) Did yo wlearn anything at La Gleize concerning shooting of prison- 
ers?—A. At La Gleize I did not learn of any shooting of prisoners. 

Q. (10) From when to when were you entrenched in front of Bourgemont ?— 
A. From 22-12-44 forencon about 9 to 10 o’clock up to the night of the 23-12-1944 
to 24-12-44 when the company retired with the fighting troops from the enemy. 

Q. (11) Were you at Stoumont, La Gleize, and Bourgemont (one kilometer 
north of La Gleize) together with Sievers and Schafer, temporarily or all the 
time ?—In the affirmative case—at what time and where?—A. At Stoumont from 
19-12-44 till retiring to La Gleize during the night of 21-12 to 22-12-1944. When 
defending the school. At La Gleize during the repose of 21-12 to 22-12-44 spent 
the night together at the village house. In front of Bourgemont from 22-12 up 
to the breaking out of the encompassment. 

Q. (12) During your staying together with Sievers and Schifer, did you make 
any perceptions concerning shooting of prisoners, or corresponding: orders?—A, 
I never could made any perceptions concerning shooting of prisoners or corre- 
sponding orders during my staying togther with Sievers and Schifer. 

(18) Observations: Our talks as pioneer company with the armoured group 
was far too serious and difficult to us then as to allow us to devote ourselves to 
such actions, 

I affirm instead of an oath to have answered all questions to the best of my 
knowledge and conscience. 

The significance of an affirmation instead of an oath is known to me as well as 
the consequense of a false affirmation instead of an oath. 

Asperg, the 19th of October 1947. 

: (Signed) GrrHarp Tavut. 


ANNEX 10 
CERTIFIED TRUE COPY 
A¥FIDAVIT 
I, Paul Beer, born on 1-4-1921 at Rheinhausen, a resident thereof, Miihlenweg 
20, am hereby representing upon oath: 


During the Hiffel offensive from 16 December unto being wounded on 21-12-44 
I was a member to the 3rd SS armored engineers batl. I LSSAH. My company 
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Jeader was SS Obersturmftihrer Sievers. I was during that action in that com- 
pany platoon. My rank was of a Unterscharfiihrer (sgt.). As a member of the 
company platoon I was in the SPW. (armored car) of my company leader Franz 
Sievers. During that offensive we.were assigned as an engineers company to 
the tank ret. 1 which shows the platoons were divided into armored groups. 
Thus every platoon leader was to carry out the duties assigned to him personally. 
The company leader, Sievers, considering the platoons were separated for some 
km. in the armored group, had no survey of the company, the more as our SPW 
fell of west of Schleiden as early as 16-12-44. Alternating our wireless set we 
could continue our ride but on 17-12-44. The road was so chocked up that we 
went on but rather slowly, furthermore we bad to interrupt it some times for 
dive bombers. By 18 hours we reached crossroads Malmedy. Fighting was sup- 
posed to have taken place there, for short of the crossroads a house was still 
burning. We did not see any dead persons for darkness had already set in about 
that time. Short of Engelsdorf and Stavelot we met some tanks of the 2nd 
company, reaching Stavelot, i. e., 2 km. before it the whole of the armored group. 
It was but since then that connection was reestablished with the divided 
company. 

In the night of 19-19/12/44 we continued going on in the direction of Stou- 
mont, reaching Stoumont on 19-12-44 in the morning, when it was already taken 
by other units of our group. The first duty was to make a search for enemies at 
Stoumont and to guard it, against north with one platoon. The results were 
50-60 P. O. W.’s currently sent back in the direction of La Gleize. This action 
finished P. 0. W.’s were captured but in the night of 20/21-12-44, immediately 
marched back by order of company leader Sievers, for Stoumont was from 
19-12-44 under mortar and artillery fire, which caused my wounding on 21-12-44, 
I am furthermore declaring I never got an order by company leader Sievers noi 
learnt of that P. O. W.’s were to be shot. Nor no I know anything about such 
events in the company. I have known my then company leader for a calm and 
conscientious man never learning of any tort done by him. 

All these statements have been made by me after 34 months following the 
events to the best of my knowledge and conscience. I am understanding the 
meaning of an affidavit. 


RHEINHAUSEN, 15-8—47. (S) Paur Bern. 
This is to certify the above signature made by his own hand. 
[SEAL] For the Stadtdirektor (mayor) : signature. 


RHEINHAUSEN, 16-8-47,. 


Certified true copy made after the original. 
[SEAL] ——— —-— , Notary Pudlic. 
WIESBADEN, 24 August 1948. 


DacHaAv, 1 November 1947. 
Tratt, Oskar, born on 23-12-26. 31 g 2 728 413. 


AFFIDAVIT 


Concerning the incidents in the 3rd comp./I tank eng. battl. within the cadre 
of the fighting group of the 1 SS tank division, during the courses of the Ardennes 
offensive. 

Fully understanding the meaning of an affidavit intended for submission to 
authorities and that false statements in such are subject to punishment I am 
stating upon oath: 2 

Region where to prepare for the attack in the wood at the Roman road.— 
Arriving from the old station at Satzvey we reached with our company the 
wood at the Roman road in the night of 14/15-12-44 camping there. In the night 
of 15/16-12—44 our company received the order for attack. Iollowing this order 
our company became divided up. The Ist platoon with the Ist group where I 
was a machine gunner and the 2nd platoon were assigned to combat group Peiper 
whereas both the other platoons received special orders within the cadre of the 
division unknown to me. We were ourselves going on within the cadre of the 
ist mixed battl. at the beginning of the Ardennes offensive. Prior to being filed 
into the marching column our platoon which hitherto had stayed at rest in the 
preparatory region in the Roman wood near Blankenheim received order to get 
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on the SPW. Our group leader after coming back from a short conference with 
the platoon commander after his return from a conference held with the company 
leader, SS. Obersturmftihrer Sievers, forwarded only that order to us and watched 
it. The orders concerning the tactical tasks of our company received on the 
eonference with the company or pleaton leader were not made known to us. 
SS. Obersturmftibrer Sievers neither in the Roman wood nor at a later date during 
the Ardennes offensive carried through a company meeting, nor harangued the 
company at any other occasion in that time. SS Obersturmfiihrer Sievers never 
gave any order to shoot P. O. W.’s nor to treat them contrary to the convention 
of Geneva, nor did he make any illusion to preceding to such a treatment. 

Filling into the marching column of the combat group.—At the beginning of 
the march Obersturmftihrer Sievers met himself at the head of both platoons, 
filing thus into the combat group. Following a short stay behind Blankenheim 
to be referred as I heard to a bridge blast before the Losheim trench, the SPW 
of SS Obersturmfiihrer Sievers shortly after the march was continued fell out. 
SS Obersturmftihrer Sievers remained back with his team for repairing the car. 
SS Untersturmfiihrer Seitz, August, leader of the Ist platoon, took from that 
date command of the company as its senior officer. 

Incidents in the course of the Ardennes offensive.—On 16-12-44 in the evening 
the 1st platoon received orders to take up mines between Losheim and Lanzerath 
to assure the steadiness of the march, whereas the 2nd platoon stayed in the file. 
Our order executed and the combat group continuing its march we closed up and 
filed into the column behind Biillingen and before the second platoon. There 
were 2 or 3 tank companies between the first and second platoon. Passing cross- 
reads south of Malmedy on 17~12-44 between 13-14 hours there were dead U. 8. 
soldiers lying on a meadow on the right in the direction of our march. Our 
platoon passed the crossroads without any stay, continuing its march in the 
direction of Stavelot by Engelsdorf. On 18-12-44 in the morning SS Obersturm- 
ftihrer Sievers joined the conipany with his team. 

Short of Stavelot, we filed out in the direction of Wanne within the cadre of the 
7th tank company for a special order. These orders were out off on our march 
to Wanne and we returned. Off Stavelot we were stopped by a dive bomber 
attack of the enemy’s, taking cover for some hours. Late in the evening of 
18-12-44 our company passed Stavelot without any stay for the march road of 
the combat group reaching the entry of Stoumont by dawn. On 19-12-44 by 9 
hours. Stoumont was attacked by the 2nd tank company and parts of the 3rd 
SPW battl. and taken. By 10 o’clock a. m. our company was ordered for search- 
ing Stouniont of P. O. W.’s and, that order executed, to guard against north. 
Fighting about Stoumont finished the captured U. 8. soldiers by order of the 
SS Obersturmfiihrer were marched back to the castle between Stoumont and La 
Gleize. I was myself capturing 16 U. 8. soldiers at Stoumont, among them an 
officer. At rades who took the P. O. W.’s back to the collecting point. Passing 
there that same day I could see the P. O. W.’s at the collecting point. At Stoumont 
IT was on 20-12-44 assigned te the company group. In the night of 21/22-12-44 
we received order to retire back to La Gleize. After a short rest at La Gleize 
the Ist and 2nd platoon went to Bourgemont for protecting La Gleize, commanded 
by SS Obersturmfiihrer Sievers. The leaders of both the 1st and 2nd platoon 
were killed in the night of 20/21-12-44. As I constantly kept close to SS Ober- 
turmftihrer on his « p. for my being a messenger of the company group, even 
during fighting, I can well depose that Obersturmftihrer Sievers by no means 
made himself guilty of any act against international law. Besides a short hour 
on 23-12-44 in the afternoon when SS Obersturmfiihrer Sievers together with 
SS Rttf. Schwarz was ordered to the commanding officer of the combat group: 
SS Obersturmbannfiihrer Peiper, Sievers ever kept the c. p. at Bourgemont. Nor 
did I ever learn or see any man of the company shooting P. O. W.’s. 

Iam making this statement understanding the importance of my testimony 
concerning the incidents in the 3rd tank eng. comp. in the course of the Ardennes 
offensive; it is borne by my will to help the truth going ahead. 

; (S) Oskar Tratt, 

Address: Wtirzburg-Heidingsfeld, Frau Hollo Weg No. 59. 

Certified true copy made after the original. 

[sear] . 

Notary Public. 

Wiesbaden, 24 August 1948. 
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ANNEX 12 


CERTIFIED TRUE COPY 
Rudolf Kimpfe 31 g 5 307 009, CIE 29/Hospital, Camp Dachau 


STATEMENT 


As a former platoon chief in the 3rd tank eng. company, of the Ist SS tank 
division I am making this affidavit: 

In the night of 15/16—-12-44 I was ordered to the SPW of my company leader 
SS Obersturmfiihrer Sievers for receiving of orders, to the Blankenheimer forest. 
This conference united all platoon leaders of the company: SS Untersturmfiihrer 
Seitz, SS Oberscharftihrer Tromimler, SS Unterscharftihrer Beutner and myself. 

In the beginning of the conference the order of attack regarding the offensive 
was read to us covering about these items: 

I. Situation of the enemy: Strength, ammunition, and units. 

II. Our own situation: Divisions to carry on the attack. 

III. Description of the ground and the roads where the attack was to be carried. 
ahead. 

IV. Beginning of the attack. 

V. Intended course of the attack: Offensive launched by the Volksgrenadier 
Givision, followed by the tank units. Breakthrough. Persecution of the beaten 
enemy, no regard of contact with the infantry units. Piercing through to the 
Meuse. Cleaning the villages and woods, capturing P. O. W.’s and things was 
to be left to the following infantry. 

VI. Orders to the single units. 

Vil. Subordination: 3rd tank eng. company was put under the orders of 
tank regt. 1 during the action. 

VIII. Organisation of the march. 

IX. Ways to march: Red, tanks; Blue, cars. 

X. Objects of attack. 

Following this general instruction every platoon Jeader was instructed regard- 
ing his own duties, i. e., every platoon leader was informed about to which 
tank bttl. or tank company resp. he was subdued regarding engineer duties 
and about the place where he had to file in with his own platoon into the 
marching column. - 

An order to shoot P. O. W.’s and civilians was never issued, nor by any 
illusions and ambiguous utterances. There was no haranguing the company 
neither by SS Obersturmfiihrer Sievers nor by one of his platoon leaders. 
On 17-12-44 I saw SS Obersturmfiihrer Sievers pass the town of Losheim by 
10 o’clock a. m., in his SPW. 

I am voluntarily. making these statements, declaring upon oath that they 
are true. 

(S) Rupotr KAmpre, 


I herewith certify the above signature of Rudolf Kimpfe. 
(S) Signature, deputy camp commander. 
HEILBronn, 27 July 1947. 


Certified true copy made after the original. - 
WIESBADEN, 24 August 1948. : Deputy Notary Pudlic. 


ANNEX 13 
CERTIFIED TRUE COPY 


ST. GEORGEN 1. ATTERGAU, 22-1-48. 

The undersigned Josef Pichler, born on 31-10-21 at St. Georgen, glassmaker, 
is deposing on oath as follows: 

During the Hiffel offensive in December 1944, I was a motor-bycicle messenger 
of the company group, 8rd SS tank eng. comp. LAH. In the beginning of the 
offensive on 16-12-44, I was a messenger kept behind the chief car. Near 
Schleiden the Chief SPW fell out for a damage in the steering and I got orders 
to get back another SPW from the before going ist and 2nd platoons filed into 
the combat group for eng. tasks, furthermore to stay with the leader of the ist 
platoon. At the same time I forwarded Ustuf. Seitz, the Jeader of the 1st platoon, 
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order to command the company unto return of the substitute chief car. I 
ordered a SPW of the group Bode—driver Meyer—back remaining then with 
the head. . On 17-12-44 between Biillingen.and Thirimonth because of the bad. 
way conditions I was unable to go on, staying there together with the damaged 
SPW of Geilhofer which came up with me. . In the afternoon by 17 hrs. the chief 
car reached us, I loaded the bycicle on the SPW of Geilhofer, continuing my 
march in the chief car. Geilhofer followed the chief SPW unto the solid road 
between Weimes and crossroads Weimes-Malmedy-Engelsdorf. At that time the 
chief SPW’s team consisted of the following persons: Obersturmftihrer Sievers, 
commanding officer of the company, Oscha Schafer, company staff sgt., Uscha. 
Beer, sgt. for special design, Rottf. Schwarz messenger of the company leader, 
Rottf. Pichler, messenger of the staff sgi., Sturmm, Steets, technical designer, 
Rottf. Kohlenberger, signal group leader, Sturmm. Eberding, signal man and 
driver Meyer. We passed the crossroads quickly and noticed, while turning to 
the left out of the direction of Weimes, on the right side a still burning house 
ruin. I could not notice any P. 0. W.’s. Darkness has already set in and about 
19 hours. Same 100 m. south of the crossroad I saw, when passing by, some 
abandoned U.S. cars. We passed Engelsdorf in the direction of Stavelot, reaching 
the company by midnight of 17-18/12, short of Stavelot. The 18/12 was passed 
with trying a turning of the enemy’s fiank the direction of which I cannot 
remember today. ; 

Having returned to the point of our departure we went on, passed Stavelot 
Jate in the evening, reaching Stoumont on 19-12-44 early in the morning. By 
10 o’clock the company was ordered to make a search of the location, taken in the 
meantime, for P.O. W.’s. By order of Sievers Schafer ordered the group leaders 
to march all P. 0. W.’s back to the first-aid station, castle of Stoutmont. During 
the search of the village, Stoutmont was under constant heavy fire by the enemy. 
I myself got in connection with 6 P. O. W.’s that day. Together with Schifer I 
was jointly with him staying in a grocer’s door we had found a shelter against 
the enemy’s fire, when 2 American soldiers brought a wounded German. The 
wounded got a bandage by SDG Rose and was mounted on a jeep. Schafer 
ordered a man passing by to march the P. O. W.’s away. Immediately a U. 8. 
lieutenant appeared who was jointly with the wounded German taken by the 
jeep to the first-aid station. A short time later there appeared 2 other Americans 
carrying a third wounded American on a stretcher. Schifer asked Sievers 
whether to wait for the return of that jeep regarding those 3 P.O. W.’s. Sievers 
ordered those 8 P. O. W.’s to be marched back to the first-aid station after its 
return. Schifer asked the leader of the 2nd platoon: Uscha. (sgt.) Beutner, who 
was near, to execute this. Schiifer and I went for finding a cp. There I observed 
Sievers going on in the direction of the church together with an officer. The c. p. 
was established at a butcher’s, later on removed to a children’s home. On 19-12-44 
in the afternoon, a meeting took place at the children’s home with Peiper and 
Pétschke being present. That meeting lasted for about half an hour, then 
Peiper and Pétschke went away. In the afternoon Sievers did not leave the 
children’s home, There was hard fighting for that children’s home unto our 
retiring on 21-12-44 in the evening hours, we having been forced out of the 
house yet again taking it and capturing about 40 P. O. W.’s among them 38 
officers who were marched back, on 20-12-44. On 21-12 in the evening we 
retired from Stoumont, the company group keeping at the end of the company.: 
We reached La Gleize by midnight, billeting in a peasant’s house. On 22-12-44 
in the morning by 8 a. m. the rest of the company took up a position before a 
group of houses in the road to Bourgemont about 1-2 km. west of La Gleize. 
The ¢. p. was erected in the northern one of these houses. Sievers left that 
position only on 23/12 for a short while together with his messenger, Schwarz, 
in order to get at Peiper’s c. p. the orders concerning the retiring moves. Schifer 
and I did not leave that position before that retiring move. On 23-12-44 we 
retired from that position, left the encirclement of La Gleize, returning behind 
the German lines. In and about La Gleize I did not see any P.O. W’s. In my 
capacity of Schiéfer’s personal messenger I accompanied him constantly day 
and night from the afternoon of 17-12-44 unto reaching the German lines. The 
Same applies, with the above-mentioned exceptions to company chief Sievers. 
During that time I did not observe anything concerning shooting or ill-treatment 
of P. O. W.’s or respective orders, open or made in the form of allisions, by 
Sievers, Schiifer, nor any other person. Concluding this my statement I want 
to have you know one thing, i. e., every soldier was inculeated not to under- 
estimate the enemy and to treat him as a soldier as well. 
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I am deposing upon oath that these statements are the mere truth, made with- 
out any urging or promises. as 
(S) Josnr PICHLER. 

Town office of the community of St. Georgen i. Attergau., District of Véckla- 
bruck, O. H. - ; 

This is to certify that above signature of Josef Pichler. 


[SEAL] The borgomaster (8S) Signature. 
Certified true copy made after the original. 
[SEAL] —____ —-——.,, Notary Pubdlic. 


WIESBADEN, 24 August 1948. 


N 


ANNEX 14. 


CERTIFIED TRUE COPY 


Karl Heinz Rose. 
AFFIDAVIT 


I, Karl Heinz Rose, born on 17-1-1920, at Bremen, make this affidavit: 

I partook in the Hiffel offensive of December 1944 as a Unterscharfiihrer (sgt.) 
and first-aid man in the 3rd tank eng. comp. I SS tank division. My company 
leader was Obersturmfithrer Franz Sievers. 

In the night of 18/14-12-44 the company removed from Satzvey to the Blanken- 
heim Wood. I did not know of an imminent offensive that time. I learnt this 
but in the evening hours of 15-12-1944. The company became subdued to the 
tank rgt. I for eng. tasks during the action. In the morning of 16-12-44 I was 
ordered by my company leader to drive with the 2nd platoon, 3rd tank eng. coin- 
pany. I went with the SPW of Sturmmann Sprenger. 

Regarding the action my company leader gave me so far information that the 
8rd tank eng. company would accompany the combat group for eng. tasks, divides 
up in its platoons. There was a German combat group in U. 8. uniforms and 
ears going ahead to throw disorder to the enemys’ ranks. 

Late in the afternoon we passed Schleiden. After Schleiden I saw the SPW 
of the company leader standing with its team on the right side of the road. The 
SPW was damaged. It was only in the morning of 18-12-44 that I saw the com- 
pany leader and his team and SPW 2 km. short of Stavelot. 

We marched then by Losheim, Lanzerath, Buchholz, and in the morning dawn 
through Honsfeld, on 17-12-44. After Honsfeld the second platoon 3rd tank 
eng. comp. stayed for some time. I heard fire from the direction of Honsfeld. 
When daylight set in, the SPW’s went to cover against airplanes. I never 
watched in or out Honsfeld P. O. W.’s being shot or even captured. 

The 1st platoon who was likewise in cover against the bombers, preceded the 
2nd platoon in starting about 1 hour before. By noon the 2nd platoon reached 
Buellingen. We stopped at the entry. The 2nd group, 2nd platoon, captured 
20-25 P. O. W.’s sent back to Honsfeld. 

At the west exit of Buellingen the SPW’s of the 2nd platoon filled up gasoline 
at a gasoline station, had artillery fire and went on in direction of Thirimont. 
By 16 hours on 17-12-44 the 2nd platoon passed by the crossroads Engelsdorf- 
‘Malmedy. Having turned off in the direction of Iingelsdorf I saw right of the 
road about 50 U. 8S. soldiers dead on the ground, closed'up. The SPW went on 
without staying or shooting unto short of Engelsdorf. 

When darkness set in the 2nd platoon passed Engelsdorf and reached at 2 km. 
short of Stavelot in the night of 17-12-44. On 18-12-44 I saw there the com- 
pany leader with his SPW team following the panne near Schleiden. 

Short before darkness set in the company, commanded by its company leader, 
passed Stavelot on 18-12-44, passing La Gleize in the night and staying the other 
morning, on 19-12-44, on the road of Stoumont. .Stoumont was taken by the 
tanks and parts of the 8rd SPW-bttl. 

By 10 o’clock the ist and 2nd platoon, 8rd tank eng. com., entered Stoumont 
with the order to make a search of the town for P. 0. W.’s and to guard against 
north. I kept close to the company leader who talked to the tank ordnanceman, 
Mertens. Shortly afterward I saw the company leader leave together with 
Hauptsturmfiihrer Diefenthal in the direction of the church. The SPW took 
cover. The company messenger established a c. p. in a butcher’s. 

The about 50 P. O. W.’s captured during the search of the town were by order 
of the company leader marched back in the direction of La Gleize, immediately. 
I cannot remember details of the order and the marching back of the P. O. W.’s. 
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On 19-12-44 in the afternoon no P. O. W.’s were made at Stoumont. Stoumont 
already since 19-12-44 in the morning lay under heavy mortar fire. The com- 
pany leader soon arrived at the new established c. p. Every platoon was ordered 
to send a messenger to the c. p. This was Rttf. Hammerer of the 2nd platoon, 
who apart from bringing messengers to the 2nd platoon, always stayed with 
the c. p. On 19-12-44 in the afternoon the c. p. was removed to the castle (chil- 
dren’s home), in the direction of the station. There Col, Peiper with Sturm- 
bannfiihrer Poerschke came for a meeting on 19-12-44 in the afternoon. After 
the conference Col. Peiper left while the company leader stayed at the c. p 

During the time the company was in action the SPW of the 3rd tank eng. com- 
pany were in cover between Stoumont and La Gleize. The drivers were or- 
dered to keep to their cars. The 2nd platoon took position in the direction 
of the station on 19-12-44 in the afternoon. 

On 20-12-44 the Americans attacked the position of the 3rd tank eng. com- 
pany before the castle (children’s home). The 2nd platoon, after his leader 
had fallen out, retired into the castle in the afternoon of 20-12-44, By the 
evening the castle was given up yet retaken in the night of 20/21-12—-44. 

On 21-12-44 was the hardest fighting day. The company defended the castle 
where there was fighting about every room, temporarily keeping but the kitchen 
as the only room. In retaking the castle in the night of 20/21-12-44 40 U. S. 
soldiers, among them 3 officers were captured. The P. O. W.’s were by order of 
the company leader at once marched back to La Gleize. Unterscharftihrer 
(set.) Beutner was killed on 20~12-44 in the afternoon as the leader of the 2nd 
platoon, the commanding officer of the Ist platoon: Untersturmftihrer August 
Seitz, was killed in the night of 20/21-12-44. On 21-12-44 in the evening the 
company restired from Stoumont to La Gleize. There the company and the 
company group slept the rest of the night in a house. From the afternoon unto 
the retiring from Stoumont to La Gleize Obersturmftihrer Sievers, Staff Set. 
Schifer, as well as Rttf. Haminerer were taking part in the fighting in the 
castle. In retiring the company group was the last part of the company. 

Neither on the way from Stoumont to La Gleize nor at La Gleize itself did 
{I see any P. O. W.’s or shot U. S. soldiers. On 22-12-44 in the morning the com- 
pany took over a guarding position in the direction of Bourgemont, staying there 
unto breaking through the encirclement in the night of 23/24-12-44. 

At noon of 22-12-44 the messenger, Rttf. Hammerer, was wounded. On 23- 
12-44 in the afternoon the company leader Jeft for a short time together with 
Rttf. Schwarz for the receiving orders with the commander in La Gleize. 

With the 2nd platoon and on Strm. Sprenger’s car I passed the towns of 
Honsfeld, Buellingen, Thirimont, Crossroads Malmedy, Engelsdorf, Stavelot, La 
Gleize, and Stoumont, yet never watched any man of the 2nd platoon shooting 
P.O. W's. I was myself from 19-12-44 unto breaking out of the encirclement 
in the night of 23-12-44 to 24-12-44 together with the company leader, staff 
set., the messengers and other men of the company. I never learnt or heard 
of any order by my company leader, both the platoon leaders nor of any non- 
commissioner officer to shoot P. O. W.’s. Nor were there any ambiguous orders 
or instructions issued in my presence which might infringe with the convention 
of Geneva. I learnt the company leader, Obersturmfiihrer Sievers, for a honest 
Straight soldier who was always working for the sake of his company and 
never suffered any wrong. 

I am making this affidavit voluntarily and assure this upon my oath. 

(S) Kari Hrtnz Rose. 

Bremen, 3 November 1947. 

Deeds Register No. 414/1947. 

This is to certify the above signature of the painter, Karl Heinz Rose, a resi- 
dent of Bremen-Oberneuland. Im Holze No. 74, identity established by his 
identity card No. AG 168 342, issued by the Free Hansestand of Bremen, office at 
Oberneuland-Rockwinkel. 

[SEAL] ; (S) Dr. D’ORLETRE-OLTM ANNS, 

Notary Pubtic. 

BREMEN-VEGSESACK, 8 November 1497. 

Certified true copy made after the original shown to me. 


[sma] (8S) Dr. p’ORLELRE-OLTMANNS, 

. Notary Public. 
[SEAL] (8) Dr. p’ORLETRE-OLTMANNS, 
BREMEN-VEGSESACK, 8 November 1497. : 
Certified true copy made after the original. ‘ 


, Notary Public. 
WIeSBADEN, 24 August 1948. 
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ANNEX: 15: 
- CERTIFIED TRUE COPY 
AFFIDAVIT 


-I, the undersigned Hans Gitinther Eberding, mining assistant, born on 26-6~ 
1924 at Briihl near Cologne, a resident of Briihl, Wilhelmstrasse 10, am hereby 
making this affidavit: ; 

For the time of the Ardennes offensive our radio operator group, Rttf. Kohlen- 
berger asa group leader and I as a-radio operator, together with a radio SPW 
were commanded from the staff company of the SS tank eng. battl. I “LSSAH” 
to the 8rd company. SS Obersturmfitihrer Sievers was the commanding officer of 
the 8rd company. Because of lack of cars the radio car contained, beyond radio 
operators and commanding officer, the whole company group, incl. commanding 
officer Obersturmfiihrer Sievers; 2 radio operators, Rttf. Kohlenberger and Strm 
Hberding, Staff Sgt. Oscha Schafer ; messengers Uscha. Beer, Rttf. Schwarz, Strm, 
Steets, and driver. Some weeks prior to the offensive we stayed in the region of 
Satavey to wait. Only when going for a preparatory position into a wood near 
Engelsgau in the night of 15/16-12-44 did we learn of the imminent offensive and 
that special eng. tasks were assigned to our company within the cadre of the 
tank rgt. I. Our platoons were divided up to several units, so our company did 
no longer exist as a whole. The platoon leaders were to carry out any orders by 
their own. There was but loose connection with the commanding officer, totally 
interrupted when our SPW fell out for motor damage in the course of the 16-12- 
44, Before another car was at hand and our radio set reinstalled had the night 
passed away, when we stayed in a lonely house left of the road Stadtkyll-Los- 
heim. On 17/12 in the morning we went on to take up connection with our unit. 
Because of choked roads and air raids we went on but very slowly, On 17-12-44 
in the evening hours we passed by a crossroad near Malmedy where we saw still 
traces of fighting. No details were recognizable for the darkness. In the night of 
17/18-12-44 we closed up to our combat group, reaching Stavelot in the evening 
hours. The next day, on 19/12, we entered Stoumont, already taken. There 
several P. O. W.’s were captured and sent back at once. Because of the follow- 
ing hard fighting all SPW, but the radio SPW, were taken back to La Gleize. 
The combat group followed in the night of 21/22-12-44, taking up a position 
back at La Gleize. When it became obvious that our entertaking was of no value 
we retired from the encirclement at La Gleize in the night 23/24-12—-44 at 2 a. m. 
Our own wounded as well as those of the enemy remained back at La Gleize 
church. 

During all over the combat I never learnt of any case of P. O. W.’s shot by any 
man of the company. ' Nor do I know of any order by the company leader, Sievers, 
to.shoot P. O. W.’s, nor were there‘indeed any such orders which might have 
remained unknown to me as a radioman. 

Sievers was always known for a gond superior and straight man, He was a 
soldier, and shooting P. O. W.’s would have been rejected by him as an act which 
was not a soldier’s. 

I am representing these statements upon oath. J know false statements made 
in an affidavit are subject to severe punishment. Brtihl, 27 November 1947. 

(8S) Hans GUNTHER ERERDING. 

This is to certify the above signature. 

{Seal and fee stamp] : For the registrar’s: signature, 

Brtutx, Districr or Cotroener, 28 Noveinber 1947. 

Certified true copy made after the original. 


—— —, Notary Public. 
‘WIESBADEN, 24 August 1948. 


Mr. Cuampers. Who were some of these other German attorneys? 
Mr. Finucane. The two most prominent ones are von Schlabrendorf 
and Rudolf Aschenauer. Von Schlabrendorf, incidentally, is an anti- 
Nazi. Aschenauer represents a number, of defendants. Another one 
is Dr. Froeschman, who has prepared an analysis of this case which 
I believe the committee probably has, He seems to be working with 
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Leer. I think we have had a letter from Leer. 

Here is a communication from a group of eight German lawyers, 
statement of German counsel for the defense of the war crimes trials 
at Dachau. This was sent to us by Bishop Wurm, not directly from 
them. : 

Senator Batpwin. Have you a letter from Bishop Wurm? 

Mr. Finucane. I have a letter from Bishop Wurm and a letter from 
Bishop Neuhausler. ate fe 

Senator Barpwin. May we see them ? 

Mr. Finvcanz. Yes, sir. I could save your time by introducing it. 
‘He is the Roman Catholic Bishop of Munich. 

Senator Batpwin. Do you want to offer this for the record? 

Mr. Finucane. Yes, I would like to. There is a closing paragraph 
there. I think I indicated that I would like to ‘read it, in which he 

. says: “We make the urgent request to give the defendants the right 


of appeal.” ; 
Senator Batpwin. All right. I do not think you need to read it. 


It will go in the record. ; 
(Letters from Bishop Wurm and Bishop Neuhausler were made 
a part of the record at this point.) 
Srurtesrt-O,, March 2, 1949. 
To the National Council for Prevention of War, Washington 6, D. C. 

Dear Mr. FrnucANE: Many thanks for your letter of February 24. The clip- 
ping from the New York Herald Tribune concerning the Gieseking affair has 
greatly interested me. I was very pleased to see how firmly and frankly citizens 
-of the United States uttered their opinion on that matter. 

Your information that the executions of another 14 Germans in Landsberg 
are still in question has surprised me because, as far as I know, the number of 
those who are possibly still to be executed, is larger. May I for your information 
refer to the enclosed memorandum of my referee which bases on intelligence 
‘transmitted to us. 

As I am writing to you I should like to add my heartfelt thanks for all your 
efforts for right and justice. I feel your intervention in the discussion of the 
problem of the war crimes trials was a remarkable event. 

With best wishes, ; 

I am vours sincerely, 
D. Wura, Landesbischof. 


LETTER FROM BISHOP NEUHAEUSLER 


{Translation ] 
JOHANN NEUHAEUSLER Muenchen 2, dem 14.1.1949, 
WEEE CHOF : Erzbischoeft. Ordinariat. 
Promenadeplatz 2 
; Telefon 2653 
NaTiIonaL CoUNCIL FOR PREVENTION OF WAR, 
1018 18th Street, NW., Washington 6, D.C. 

Dear Sir: Please accept my thanks for your kindness in sending me your press 
release about your application to the Justice Committee of the Senate. I am 
enclosing a copy of the “Muenchener Allgemeinen” in which your announcement 
was published. I think this is well fitted to show our people how Americans 
frankly and sincerely expose mistakes in their own ranks and even advocate 
their punishment. Unconditional truth and justice are really a means for pre- 
yention of war and for that Iam really grateful to you. 

Perhaps it is of interest to you to receive five documents more (enclosed) : 

(1) A description of the Malmedy trial. 

(2) A copy of the petition made by the Catholic Bishops of Germany as a unit - 
to General Clay. 

(3) Copy of a statement about the happenings in Oberursel sent to me which 
should be considered seriously. 
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(4) Copy of my correspondence with Gen. Clay about the removal of thé 
tombstones from the graves of those executed at Landsberg. 
(5) My opinion. 
With the assurance of my highest esteem ‘and sincere wishes for your valuable 
work in the service of better understanding of the nations of the world. 
te aa 
(S) J. Neunanusren, 


WasHineton, D. C., July 13, 1949. 
I, Oskar W. Egger, notary public, in and for the District of Columbia, hereby 
certify that this is a true and correct transaction of the original letter. 
[SEAL] OsKkarn W. Eacer,. 
Notary Public. 
My commission expires September 14, 1958. 


THE MALMEDY TRIAL 


During the offensive in the Ardennes in December 1944 a special operation of 
the Panzer fighting group of the 8S. 8. took place at the crossroads in the area 
of Malmedy-Stavelot-La Gleize where American soldiers of a scouting battery 
were killed or taken prisoners. 

This purely military event gave rise to certain statements broadcast by radio, 
the truth of which could never be ascertained in detail. One of the prisoners 
taken by this Panzer group was Major McCown, IA, who later escaped. 

In a later official report of the Third American Army under General Patton 
about the fight in the Ardennes a description of the event at the crossroads south 
of Malmedy is mentioned. The events in this report are neither judged as. 
offenses against the laws of war nor is even the suspicion of such an offense 
intimated. But on December 20, 1944, the radio station in Calais managed, by 
the propaganda forces of the United States Army, announced that near Malmedy 
American prisoners were shot by the Germans. Details about localities were. 
not mentioned in the announcement. 

The colonel of the Armed S. 8., Sepp Dietrich of the First Division LAH, or-. 
dered an investigation, which showed that no prisoners were shot to death. 
Until the capitulation of the German Army no international intervention had 
taken place conforming to the announcement of the radio station Calais, either 
by military or political action, or by military commanding authorities or by the 
American Government or through the Red Cross. 

After the capitulation, in the prison camp of the allied forces, the members of 
military groups were selected who had passed the crossroads during the offen- 
sive in the Ardennes South of Malmedy. These men were transferred to the 
War Crimes Commission in Schwaebisch Hall. The Commission consisted of 
Lt. Col. Ellis as chairman, his coworkers, Capt. Shoemacher, First Lt. Perl, Offi- 
cial Thon (German HWmigrant), Official Hllowitz, and Interpreter Kirschbaum 
(Bmigrant from Vienna). Until the end of 1945 about 1100 members of the 
unit LAH were presented to this War Crimes Commission; particularly the 
youngest people were selected for a special investigation. 

In the middle of April 1946 about 300 prisoners from Schwaebisch Hall went to- 
the fifth trial at Dachau, 74 of them as defendants. Among the accused and 
jlater condemned were 32 soldiers who were on the official day of the offense 
in the Ardennes. Twenty-three of them were under twenty years of age, one of 
these was 16 and another 17. 

[The methods of the investigation of the War Crimes Commission Ehlis are 
here explained in detail. The whole investigation lasted ten months. The aim 
of the commission was, according to this report, to show proof that during the 
offensive in the Ardennes about 900 prisoners and 150 civilians were killed.— 
TRANSLATOR’S NOTE. ] 

The official defense attorney took an appeal, after conv iction, to the Supreme 
Court of the United States. Through the initiative of a member of the Supreme 
Court, Robert Jackson, this was denied by a 4-4 vote. 

General Clay ordered on une 24, 1948 the reduction of four death sentences 
to acquittal (with release) ;' eight death sentences to life imprisonment; two 
death sentences to imprieonuieae for 25 years. 

Bight convictions for life imprisonment were changed to acquittal (with re- 
lease), two convictions for life imprisonment to 20 years of imprisonment. 
Twelve death sentences were sustained. 
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The change of death sentences to acquittals can only mean that the review 
has found convincing proof in the objections of the defense against the judg- 
ment. : 

To the petition of the conference of the bishops at Fulda for the establishing 
of an appeal authority for the defendants in the Nuremberg and Dachau trials 
and for the reestablishment of the integrity of American justice, General Clay 
has answered that he is not able to do so, since the United States Supreme 
Court has not any authority In such cases. He also does not believe that a 
procedure which has found international approval could be subjected to a ju- 
dicial review. Clay stated that the war crime tribunals were established in the 
interest of Supreme Justice and in the hope of contributing to international 
peace and of serving as a deterrent to future aggressors. 


WASHINGTON, D. C., July 18, 1949. 


I, Oskar W. Egger, notary public in and for the District of Columbia, hereby 
eertify. that this is a true and correct translation of the original. 


[SEAL] Osx4r W. Ecarr, Notary Public. 


(Documents 2, 3, 4, and 5 omitted from the record as having no connection 
with the Malmedy cases.) 
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MEMORANDUM CONCERNING THE WAR CRIMES TRIALS BY OBERKIRCHENRAT 
Dr. Waesur, STUTTGART 


1. The continuation of the war in the courtrooms 


Since Germany’s surrender Germans are being tried for war crimes in almost 
all the allied countries. During the past years thousands, perhaps even ten 
thousands of Germans have been held in prisons and camps or extradited by 
Iwilitary governments to the surrounding countries, War crimes trials are pend- 
ing in Germany, France, Belgium, Luxemburg, Holland, Yugoslavia, Greece, 
Poland, Russia, and Czechoslovakia. It is especially distressing for us that the 
British, for instance, are still extraditing Germans to Poland and that a law was 
passed in France in September 1948 which, in contradiction to generally recog- 
nized legal principles, reverses the burden of proof and forces the prisoners to: 
prove that they are not war criminals. In all these countries the German prison- 
ers have no diplomatic protection whatever; although military government in 
Germany exercises the German sovereign rights on trust it makes no use of these 
rights when it is a question of protecting Germans in a foreign country. And 
so these German prisoners in foreign countries, whe are almost entirely defense- 
less, are exposed not only to an unusually severe administration of justice, but 
also to the hatred resulting from the war, to passionate nationalism, and unfor'tu- 
nately also often to falsehood. Many court proceedings in foreign countries have 
been delayed for years. There is no end in sight to this protracted state of war 
which has been transferred from the battlefield to the courtroom. Peace will 
never result from these methods. On the contrary it is to be feared that hatred, 
passion, strife, and misery will arise anew from such grievous conditions. 


2. War crimes trials in the American zone in Germany 


In Niirnberg the sentence against the members of the Foreign Office in the 
Withelmstrasse is still pending. It is to be pronounced in the near future. This 
is to be the last trial for war crimes before American military courts in Germany. 
This fact, however, in no way solves the problem which*these war crimes trials 
have raised in international law and in politics. 

In the war criminal prison No. 1 in Landsberg there are at present about 770 
prisoners whose sentences have for the most part been confirmed by General Clay. 
Only a small number is still waiting for the confirmation of their sentences, 
Amongst the latter prisoners are 14 men who were sentenced to death in the 
Hinsatz gruppen (task group) trial and 3 death sentences from the Pohl trial 
both of which took place in Ntirnberg. None of these sentences has been con- 
firmed. Furthermore, about 22 men are in Landsberg who were sentenced to 
death in trials before the military court in Dachau; 12 of these death sentences 
weer pronounced in the Maimedy trial. This trial and the preliminary examina- 
tions conducted for it have, more than others, given rise to the strongest pro- 
tests: the American counsel for the defense, Mr, Willis N. Everett, Jr., 402 
Conally Building, Atlanta, Ga., has protested particularly against this trial. All 
the other prisoners in Landsberg have been sentenced to imprisonment for life 
or to other terms. Even though we share with many others the opinion that the 
offenses committed during the national socialist regime against members of the 
German and of foreign nations on German or on foreign soil must not remain 
unexpiated, many people consider all the military court sentences as very severe. 
We also call attention to the fact that the punishments inflicted by the military 
courts are, at least in some cases, not normally proportioned to the crimes and 
misdemeanors committed. We are convinced, furthermore, that if a careful and 
objective examination of the evidence should take place, not a few of the sen- 
tences could not be maintained in their preseht form. This is especially true of 
death sentences which have in the meantime been executed. There is reason to 
suspect that judicial murders have been committed in these cases. 


8. Criminal methods of preliminary investigations 

Every man, even the greatest-criminal, has the right to a fair trial in which the 
facts are incontestably ascertained, the reliability of the evidence is examined 
and the extent of the guilt of each individual is unquestionably proved. It must 
unfortunately be said that the Dachau trials especially have not fulfilled this 
condition which is indispensable in a state under the rule of law. 
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The criminal practices.in the preliminary examinations for the so-called 
Maimedy trial are widely known. These examinations were conducted in the 
prison in Schwiibisch Hall (Wiirttemberg) by American investigating officials. 
Til treatment of the severest nature with blows, beatings, and kicks have been 
proved through numerous affidavits given by the men who were personally con- 
cerned. In addition to these we have.the. affidavit of the déatist, Dr. Knorr, in 
Schwibisch Hall, who wag called in for the treatment of men whose teeth had 
been knocked out and whose jaws had been broken. The men, who have been 
named as the chief tormentors, are: Myr. Kirschbaum, Mr. Thonn, and First 
Lieutenant Pearl. Mock trials were carried out and death sentences pronounced 
accompanied by the blasphemous misuse of the crucifix. The mock trials were 
followed by mock executions staged to extort confessions and incriminating 
statements. 

Justice Van Roden, of Pennsylvania, seems to be well informed about these. 
practices, as he was a member of the investigating committee under the chairman- 
ship of Justice Simpson which was sent to Miinchen in the summer of 1948 to 
investigate the death sentences in the American war crimes trials. 

The reports on the occurrences in the American interrogation camp in Oberursel 
(Taunus) are appalling. There German prisoners were locked into heat cells 
and practically parched. In addition they were continually maltreated. 

From the other internment camps downright sadistic methods of treatment 
have also been reported; they reveal to how large an extent those who worked 
here were animated by a spirit of uncontrolled hatred. They show that these 
men served not the law, but blind revenge. 


4. The defects and irregularities of the procedure 


(a) The trials at Dachau.—These trials were begun without rules ‘of procedure. 
It was not until later that a few of the basic rights of the defendant were estab- 
lished. The defendants were not informed, as they should have been, of their 
procedural rights. The law that was applied to them was completely strange 
and unknown to the German defendants and their defense counsels. The de- 
fendants were unable to prepare their defense. For weeks and months they were 
almost completely cut off from the outside world in prisons and camps and during 
this time they were under the great pressure of bad treatment, insufficient food, 
and inadequate accommodation. For some time after the armistice there was 
neither mail nor railway service in Germany, so that the isolation of the prisoners 
was almost complete. 

In many cases the charge sheet was not served on the defendant until a short 
time before the court proceedings began, so that it was still rendered practically 
impossible for him to prepare his defense. But even if the charge sheets had 
been served earlier, this would have been of little use to the defendant, as they 
did not as a rule contain a definite description of the deeds with which the 
defendant was charged. In many cases the charge sheet contained only general 
phrases. Frequently the defendant did not learn what individual charges had 
been made against him until he heard the argumentation of the prosecution during 
the trial. Thus the prosecution surprised the defendant with its summary of 
evidence during the trial, while the defendant did not have sufficient opportunity 
to defend himself as adequately as may be expected in regular court proceedings. 

It has been reported that the reliability of the evidence was not very carefully 
investigated. Even in cases of grave charges such as manslaughter, murder and. 
similar crimes hearsay evidence was admitted and accepted by the court. In 
an article in the Evening Star, Washington, of October 2, 1948, a member of the 
American prosecution, Mr. Leon B. Boullada, admitted this to be a grave defect 
of the proceedings. As no investigations were made by the court, it was im- 
material to the prosecution whether or not a witness was a previously convicted 
criminal or had committed prejury. There was also the institution of “pro- 
fessional witnesses” who hung around the Dachau camp for weeks; they were 
at the prosecution’s disposal as incriminating witnesses and at the same time 
they built up a flourishing black market with American cigarettes, ete. Thus, 
so the report cgntinues, such sinister figures appeared as witnesses for the prose- 
cution in as many as 80 trials. 

Untruthfulness, hatred, and inducement to false statements were character- 
istic of the procedure which has become known as the Dachau stage show. This 
Was a special manner of confronting prisoners of the camp who were to be 
prosecuted, with former inmates of concentration camps. In the theater of the 
camp the prisoners were led onto the stage, strong searchlights, which blinded 
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them, were turned on them while the witnesses, who had been collected in all 
Europe, sat in the darkened house. In the prisoners on the stage the witnesses 
were to recognize their tormentors and to incriminate them. The ‘shows” 
staged by the above-mentioned Mr. Kirschbaum have been designated as especially 
ugly events, Protests have been raised.against them even by former concentra- 
tion camp inmates. Kirschbaum, who had distinguished himself in Schwibisch 
Hall already through his ill treatment of the prisoners, drove a car in the camp 
at Dachau on which the word “rache” (revenge) was written in large letters— 
a charactertization of his attitude towards his work. 

The prosecution also saw to it that as few exonerating statements as possible 
were made. For this reason there was a close connection between the prosecu- 
tion and the organizations of those who had been persecuted by the Third Reich. 
The members of these organizations were told not to make exonerating state- 
ments for the defendants. 

The military courts in Dachau consisted ‘of soldiers only ; each court had only 
one legal adviser. The provisions for the defense of the accused were insufii- 
cient. An American official counsel for the defense usually had to represent 
whole groups of defendants simultaneously so that it was impossible to treat 
each individual case with as much attention as is necessary when it is a ques- 
tion of life imprisonment or death sentences. The German lawyers who assisted 
the counsel for the defense did not have sufficient knowledge of the procedure 
which .was applied. In addition to this it was said of the’ interpreters who 
worked in Dachau that some of them at least were in no way equal to their task. 

’ The prosecution’s superior position enabled it to gain a strong influence on 
the choice of what was put in the court records and what was omitted. This is 
still of the greatest importance today, as no oral or written reasons were given 
for a single one of the Dachau sentences. There are persons, it is said, who have 
been convicted, even persons who were sentenced to death and have in the mean- 
time been hung, who were able to maintain that they did not know why they had 
been sentenced, as they had refuted all the charges made against them during 
the trial. After the sentence had been pronounced, the convicted were not suffi- 
ciently informed of the means at their disposal for appeal against or a revision 
of the sentence. In particular it was apparently unknown to the convicted that 
the worse of the official defense counsels came to an end when the sentence was 
pronounced, and that the counsels were not obliged to protect the interests of 
their clients when the sentences were reviewed by the competent authorities 
in military government. Instead, men who took part in working out the sentence 
were permitted to participate in reviewing the sentence. American military 
government in Germany has emphasized again and again that, before a sentence 
was confirmed, as many as eight review boards exanrined it to determine whether 
or not it could be maintained. In spite of this, however, this review of the sen- 
tences must be termed inadequate. It does not provide sufficient guaranty 
against the execution of misjudgments. In making this statement it is not 
our intention to give an opinion on the equality of the legal work which the review 
boards have done in individual cases. This legal work can be excellent and it 
is still possible that misjudgments are confirmed. The reason for this is that the 
work of the review boards is. based solely on the files. Here, however, we 
must again call attention to the fact that, due to the manner in which the court 
records were made, these records are not an adequate and reliable basis for a 
just review of the case. A piece of paper does not reveal whether the witness 
has committed perjury, whether he is a previously convicted criminal, or whether 
he is unreliable for other reasons. That is the reason why the Christian churches 
in Germany requested that a court of appeal be established which would guar- 
antee the exclusion as far as possible of the above-mentioned sources of error. 

(0) The Nirnberg trials—The Niirnberg trials are distinguished externally 
from the Dachau trials insofar as, due to the Géring trial and others, the search- 
light of world publicity has been turned on them from the very beginning. Such 
incredibly grave offenses against elementary legal principles such as the Dachau 
trials reveal were, as we hear, not committed in Ntirnberg. On the contrary the 
visitor to the Niirnberg trials gained the impression that these trials were being 
conducted in an absolutely fair manner. But he for whom ‘this superficial 
impression is insufficient and who examines the matter more closely will find 
that it must be said against the conduct of the trials in Ntirnberg that the prose- 
cution and the defense have not fought with equal weapons. The prosecution 
has, on the contrary, been able to secure for itself a position which is undeniably 
superior to that of the defendants and their counsels. 
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The objections which the church raises against the Nurnberg trials, are chiefly 

concerned with the fact that there the victors are sitting in judgment over the 
vanquished and that it occurs to no one to apply the law practiced in Niirnberg 
to other war criminals also who are neither German nor Japanese citizens. The 
Niirnberg sentences have also lost value through the fact that the Russian 
accomplice and assistant in various capital crimes against peace and humanity 
has been permitted to act with the western Allies as legislator, prosecutor, and 
judge. 
: In the preliminary investigations in the Nitirnberg trials the investigators did 
not shrink from exerting extremely heavy pressure on witnesses and other 
persons who were to give information. The arrest of witnesses who were held 
in. custody for months as long as it was believed that they would be needed to 
give testimony, had a similar effect. During the stage of preliminary investi- 
gations persons who were later prosecuted were not told whether they were to 
make statements as witnesses or as defendants. It even occurred that persons 
who were later prosecuted were, under the threat of punishment, induced to make 
statements under oath. An especially popular method to induce statements 
was the threat with extradition to foreign powers, for instance to Poland and 
Russia. For this the record of the interrogation on March 6, 1947, of Dr. 
Friedrich Gauss, the legal adviser to the German Foreign Office, by the prose- 
cutor, Dr. Kempner, is a Classic example. After Gauss had given way to the 
pressure exerted upon him, he no longer had cause to fear that he would be 
placed in the prisoner’s dock in the trial against the Foreign Office. On the 
contrary, he was permitted instead to help with sorting out the files for the 
prosecution in Dr. Kempner’s anteroom, 

The standpoints under which the prosecution in Nlirnberg chose those whom 
it wished to bring to the dock can only be understood if it is recognized that 
they were based not on legal but on political grounds. To how large an extent’ 
political points of view determined the legal practices in Ntirnberg has already 
become apparent in the concentrated propaganda campaign which the prosecu- 
tion, in order to win public opinion, initiated in support of its work. Unfortu-. 
nately it appeared that in the IMT trial the prosecution bad selected a Mr. 
G. Ulmann, whom the press had unmasked as an international swindler, to 
explain the important events in Ntirnberg over the radio to the German people. 
It should not cause surprise that his endeavors were not crowned with much 
suecess. 

The difficulties for the defense were considerably aggravated by the fact that 
the prosecution had secured a monopoly of the historical document material. 
The prosecution was in a position to determine what part of the material it 
wished to use for its own purposes. The defense was permitted only restricted 
access to this material. Furthermore the defense had practically no possibility 
to bring witnesses and other evidence from foreign countries to the trials at 
Ntirnberg. With two exceptions American lawyers were not admitted as counsels 
for the defense in Niirnberg. 

The Ntirnberg trials with their extensive material were under the constant 
pressure of having too little time; naturally this was greatly to the detriment 
of the thoroughness with which the defense should have been prepared and 
carried out after the charges had been preferred. In order to save time the- 
Ntirnberg courts even went so far as to drop the principle of the necessity to give 
evidence before the court and simply collected evidence indirectly through judges 
appointed for this task (commissioners). 

In contrast to the Dachau trials the prosecution in Niirnberg made use of 
more refined methods, which, however, were. not less effective, in order to attain 
its goal. It would have been of decisive importance, if the impression had been 
avoided in Dachau as well as in Niirnberg that the right of the victor was being 
practiced—a hope which seems quite justifiable in both cases, but was fulfilled 
in neither. It would have been of decisive importance to show the German 
People and the world that here international—that is, generally binding—inter- 
national law was being applied. Although there was a great deal of talk about 
this, no convincing proofs were given. It would have been of decisive importance, 
if the historical truth had been searched for with genuine objectivity and not 
with a semblance of objectivity. The ascertainment of historical truth should 
not have been left for the most part to the polemical rhetoric of a prosecution 
whose attitude is one-sided and who is much concerned with the preservation of 
its own superiority. Unfortunately many of the sentences from the Niirnberg 
trials read like political pamphlets. 
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5, Suggestions for the relief of these critical legal circumstances 


These critical legal circumstances are characterized by the fact that, as Bishop 
D. Wurm wrote to General Clay on November 18, 1948, “the gallows and graves 
in Landsberg will do nothing toward creating a memory of fair jurisdiction and 
of justice. In consideration of the inadequacies and mistakes in the jurisdiction ° 
at Dachau those sentences which justly punished genuine crimes must unfor- 
tunately also be subject to doubt. Instead of giving the German people an 
example of court proceedings whose integrity cannot be questioned, the manner in 
which the Dachau trials have been carried out has confused rather than strength- 
ened their sense of right and justice.” : 

For the relief of these critical circumstances the church bas asked again and 
again that a court of appeal be established. No convincing reasons have as yet 
been given why a court of appeal should not be established for these trials which 
involve the life and death of human beings and in many cases extremely complex 
facts and circumstances, while on the other hand for insignificant property dis- 
putes and other unimportant lawsuits courts of appeal are conceded without fur- 
ther difficulties. It is quite understandable that a desire has arisen to bring the 
war-crimes trials to a conclusion at last and that there is no great inclination 
to begin all these trials all over again with a renewed collection of evidence. But 
it must be made clear that all the mistakes that have been made in these trials 
so far are felt to be injustices and continue to act as such. It is necessary in 
Germany to reestablish in the minds of the people the inviolability of the admin- 
istration of justice. But this will not be possible as long as the accusations 
mentioned above can be made against the war-crimes trials. If retrials cannot 
be held in all cases, it should at least be possible in the interests of the-reestab- 
lishment of offended justice to establish a completely independent committee 
of judges for the examination of at least those cases to which justified objections 
have been raised. This committee should be charged with the following tasks: 

(a) To hear the convicted and their defense counsels. 

(0) To permit the convicted or their counsels to examine the files ; that is, not 
only the court records, but also the review files which have until now been kept 
strictly secret. 

...(¢e¢) To examine anew the reliability of the evidence on which the sentence 
was based. . 

(@) To give reasons for the final decision arrived at. : 

In contrast to the Simpson committee this committee of judges should have 
the authority to make decisions. If only reports which are not binding are made 
by the committee, it would not be worth the effort and the expense. Nor should 
the committee be pressed for time. The Simpson committee, for example, only 
had a few weeks’ time in the summer of 1948 to examine numerous death sen- 
tences. It is impossible to carry out a thorough examination of the cases from 
all sides in so short a time. 

- Since the United Nations have to date not been able to make use of the Ntirn- 
berg trials for the creation of a new international criminal law, the suggestion 
to establish this committee within the organization of the UN must unfortunately . 
be considered a mere illusion. It seems to me, however, to be worth considering 
whether the United States should not appoint neutral jurists to serve on this 
committee in case it should be established. Thus an important precedent would 
be created in international law which would be well adapted not only to prove 
the victor’s objectivity but also to establish the belief that international law and 
not the law of the victor is to be applied. It would perhaps also combat in the 
future the opinion that it is a self-understood part of Sotecnenona. relations that 
the vanquished enemy must be judged by the victor alone. 


6. The question of mercy : 

In conclusion we may call attention to the fact that all jurisdiction, even the 
jurisdiction over war criminals, finds its highest expression not only in pro- 
nouncing sentences, in hanging and imprisoning the criminals, but also in show- 
ing mercy in suitable cases. It is not possible for us to Judge from here whether 
the psychological situation in the countries in question will already permit a 
public representation cf this idea. Amongst Christians this question would pre- 
sent no problems. But unfortunately it is a strange fact that; although the 
western world wishes to be Christian, its politicians do not dare to act accord- 
ing to Christian principles in public. 


SrurtTcart, February 26, 1949. 
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Mr. Frnucant. They think something more than a review based 
on. present records is required, that the Germans should have a new 
trial. 

Senator Batpwin. Now, you have the letters from the lawyers! 

' Mr. Finucann, This is one letter from, the lawyers, signed by six 
of them. It came to us from Bishop Wurm. I do not believe I have 
any letters with me that came to us directly from the lawyers. The 
correspondence is bulky. 

Mr. Cuamerrs. Are they available at this time? 

Mr. Finucane.” Yes. 

Mr. Cuampers. Are they in your office now? 

Mr. Finvoane. Yes. 

Mr. Caamerrs. T would like to ask; Have these various letters and 
correspondence been transmitted to other members of the Senate for 
their use in connection with this case? 

Mr. Frnucane. Some of them have; yes. 

Mr. Cuamoers. Was that at the request of the Senators or did you 
instigate that yourself? 

Mr. Frnucane. Both ways. I would say mutual. 

Mr. Cuampers. I notice also that you said yesterday you had cor- 
respondence with the German prisoners. 

Mr. Finucane. ‘That is right. 

Mr. Cuampers. What German prisoners have you been in contact; 
with? 

Mr. Frnucanr.:I thought you might ask that question. I have 
brought a letter here from three of the Malmedy men. Their names 
are Kraemer, Gruhle, and Fischer. I was surprised that they were 
able to write. They say, “We are now nearly 4 years behind barbed 
wire, behind the bars of the jail.” 

Mr. Cuampers.: ‘Could you read that for the record? 

Mr. Frnucane. Yes. 

Senator Warsrns. Make it is quickly as you can because we have 
some other witnesses. 

Mr. Frnvcane, It is from Fritz Kraemer, Hans Gruhle, Arndt 
Fischer, War Crimes Prison, War Crimes Jail, Landsberg, Germany, 
dated April 27, 1949, and addressed to the National Council for Pre- 
vention of War, Executive Secretary Mr. Frederick J. Libby, 1013~ 


18th Street, NW, Washington 6, D. C. 


Dear Siz:.As accused in the Malmedy case, please permit us to send you en- 
closed three copies of the petitions for review of Fritz Kraemer, Hans Gruhle, and 
Arndt Wischer. The originals have been forwarded in June 1948 to the Com- 
mander in Chief of the Armed Forces of United States in Germany, but up to 
this date we were not informed about any decisions based mpon these petitions. 

Now, these petitions shall show to you that we are entirely innocent, that 
we never committed. any of the crimes raised against us, and that we never 
participatéd in crimes raised against others. We have never drafted or trans- 
mitted orders violating the laws of war. As being staff offiers we also have 
‘had no disciplinary power. . 

We are knowing your endeavor to remove injustice, and we hope to God 
that it will sueceed to restore our honor and freedom. We are now neariy 
4 years behind barbed wire or behind the walls of the jail. : ° 

Now we got acknowledge too that a commission—War Crimes Board of Re- 
view and Recommendations—at February 4, 1948, reviewed the Malmedy case: 
and concerning to Fritz Kraemer the following recommendations were found : 

“That the finding and the sentence be disapproved.” ‘ 

Concerning to Hans Gruhle and Arndt Fischer we didn’t get such recom- 
mendations in time, so that we are not able to show you it. 
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In spite of such recommendations General Lucius D. Cjay confirmed on Marct: 
20, 1948, the sentences. We don’t know what we can do furthermore. 

Please would you be so kind to give our best regards to our most honor: 
able counsel, Col. Willis M. Everett. He is one of our fairest and unfrightened 
helpers in this fate and day for day we beg God to help him in his efforts. 

Our families and we, we are thinking of him all the time in deep gratitude 
for his hard fight against injustice: ; 

Please inform Col: Willis M. Everett that the conclusions of War Crimes 
Board of Review and Recommendations of February 4, 1948, are in a special: 
envelope in Heidelberg 1, Germany, War Crimes Branch, because we don’t know 
if these important decisions are known to him. 

With our best regards, respectfully yours— 
and then signed. by Fritz Kraemer, Hans Gruhle, and Arndt Fischer, 
and it bears the stamp of the prison censor. 

_ Senator Baupwin. Colonel Chambers has checked these names. 
For the benefit of the record, he states that none of these defendants 
here make any claim in any affidavits of any physical abuse of any 
kind. 

. Mr. Finucane. I did not know that. 

Mr. Cuampers. This answer that you gave yesterday, Mr. Finucane, 
was in response to a question as to how you knew about these brutalities 
of your own knowledge and what investigations you had conducted ? 

Mr. Finucane. Yes. ; 

Mr. Cuampers. Is this the only correspondence that you have had 
with prisoners ? 

Mr. Finucane. We have had correspondence—I could not answer 
that question without looking at the record, without looking at our 
files, because some of the things come in German, and I do not’even 
know who writes them. I cannot read German and nobody in our 
office can read it except Mr. Libby, and he does not read it well. 

Mr. Cuampers. Is it a safe statement to make then that insofar as 
our own individual investigation which corroborated the belief, 
ypothesis, that you had built up that our investigative staff had 

committed these atrocities, that insofar as the German prisoners are 
concerned they are confined to three letters in which they do not allege 
brutalities, and in which those particular three prisoners did not put 
in affidavits alleging brutality ? 

Mr. Finucans. As I say, there is a considerable bit of correspond- 
ence. Some of it alleges brutality. In some cases it comes from a 
sister, or “I am so and so’s wife and I am writing for him,” and there 
are descriptions of what has taken place. 

I think this is the letter, from these three prisoners, which struck 
me most, because just within the last week or so we have been getting 
mail with the stamp of the prison censor. 

Mr. Caamperrs, What is the date of that letter? . 

Mr. Finucane. It is right there. J was impressed. by the fact that 
they let these people write out, in view of the —— 

Senator Batpwin. What particularly impressed you about that? 

Mr. Finucane. In view of all the stories about the difficult condi- 
tions under which they are living, the fact that they do not have or 
have not had more entertainment, such things as even being allowed 
to take a walk in the courtyard. 

As you know from Leer’s affidavits, they claim that they were not 
permitted to have any exercise for a number of months. | 

Senator Barpwin. These particular men do not say that, do they ? 
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Mr. Finucanr. No; they.donot. As I say, there are some others 

Seantor Batpwin. In other ‘words, the American authorities over 
there, the military authorities, are permitting these prisoners to carry 
on correspondence under censorship, to be sure, with a private organt- 
zation in the United States, and which is promoting this program of 
retrial, and so forth, for them. 

Mr. Finucane. There is the evidence. I think you have inter- 
preted it correctly. : 

Senator Batpwrn. Do you think there are many other countries in 
the world where that would be permitted ? : 

Mr. Finucane. I think there are quite a few other countries; yes 
I think they should have done it from the start. 

Mr. Cuamesrrs. The only statement that I would like to make—and 
correct me if I make a wrong statement—yesterday, in telling us what 
investigations you had made and which supported the conclusions 
that you had, first your press.release and later the article in the Pro- 
gressive, the only investigation that you had conducted which affected 
you consisted of these three letters. At least yesterday you told us 
that you had corresponded with German prisoners and you had cor- 
responded with General Clay; you had corresponded with German 
attorneys, and that you had corresponded with these two bishops. 

Mr. Finucane. That is right. 

Mr. Cuameprrs. So the evidence from those sources, plus Van Ro- 
den’s statement and the Everett petition, is what you based your con- 
clusion on ¢ a 
Mr. Frnucanz. No. I had formed my hypothesis before a lot of the 
material you mentioned came:in. 

Mr. Cuameers. That is the point I would like to get. On what did 
. you form your hypothesis? 

Mr. Finucane. If I could cite parallel—— 

Mr. Cuampers. I would like for you to answer me, if you can. On 
what did you form your hypothesis? 

Mr. Finucane. We had the statement from two respected judges: 
the Van Roden and Simpson report, which alleged serious miscar- 
riage of justice. 

Mr. Cuameers. May I interrupt? 

Mr. Frnvcane. Yes. 

Mr. Coampers. Since you are referring to that, their report is very 
brief, only five or six paragraphs long as you know. 

Mr. Finucane. That is right. . 

Mr. CuHampers. You say it.alleges very serious miscarriage of jus- 
tice at the Dachau trials. We are talking about the Malmedy trials. 
That is what your press release was written about. 

The Simpson-Van Roden commission, I believe, looked into the 
sentence cases, of which only 12 of them were Malmedy. They, in 
_ their report, apparently in your minds, made such serious and sweep- 
ing charges as to establish this hypothesis. 

r. Finucane. That is right. 

Mr. Cuampers. Would you mind telling me what it is? 

Mr. Finucane. I can tell you without going off that page. They 
recommend a clemency program for over a thousand Germans. There 
must have been something wrong with that whole system if they 
recommend a clemency program for a thousand. They recommend 
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commutation for 29 Germans, of their death sentences, when they 
started out with 43 death sentences. There.were 43 sentences ‘orig: 
inally adjudged in the Malmedy case, I under stand. 

_ Mr. Cuampers. That is correct. 

Mr. Frnucann. There were 29 of them still to be executed—none of 
them had been executed. But Van Roden and Simpson recommended 
that the. 29 death sentences, in all, be. commuted. 

Mr. Campers. All Malmedy cases? 

_. Mr. Finucane. No. Not Malmedy. The acme of this, 1 
understand, overlap in other catégories. 

Mr. CHamners. Isn’t it a fact that the review boards that had already 
passed on this, before Simpson and Van Roden had gone over, haa 
reduced the 43 down to 29? 

Mr. Finucane. That is right. And they had since been reduced to 
12, which I think is a red arrow pointing :to’ the injustice that must 
have taken place. 

_ Mr. Cuampers. That is one way of interpreting it. Another way 
is perhaps a complete leaning over backward in thé matter. 

Mr. Frxvcanz, That is another interpretation, I will admit that. 
And I am glad to see that the review boards have done that, when 
they thought it was right. 

Mr. Cuampers. It was the Simpson-Van Roden report, then, which 
formed this hypothesis on which you based the statement that Ameri- 
can investigators had committed such atrocities in the name of Amer- 
ican justice, and that they should be prosecuted ? . 

My, Finucane. That was one of the items; that j is correct. 

Mr. Cuameers. We went over all that yestor day in the record, and 
it is pretty clear.. I-have no further questions on that point. 

Senator Barwin. Would you modify that. statemeut now, or do you. 
still think that is so? 

Mr. Finvucawz. What statement, Senator? - 

Senator Batpwin. The one the colonel just asked about. 

. Mr. Frnucanz. Could you repeat it for me. 

Senator Batpwin. In substance, based on. the Van Roden- Simpson 
report, and Van Roden’s speech, that you formed a hypothesis that 
American investigators had committed such atrocities in the name of 
American justice, and that they should be prosecuted. 

Mr. Finucane, That was the first. substantial thing that we had 
to go on. However, it was common knowledge, and still is common 
knowledge in this country—and that type of evidence has been ac- 
cepted at those trials—that there was something funny.about the whole 
administration of military justice, as it applied to the Germans since 
the end of the war. 

Mr. Cuameers. May I interrupt? Yoti say it is common know!]- 
edge and there was something funny about it? 

Mr. Frvvcans. That. is right. 

Mr. Cuampers. What, is that common knowledge? Where does it 
stem from? 

Mr. Frnucanr. There have been reviews written in legal journals in. 
this country criticizing the set-up of the military justice program 
since the end of thé war. 

Mr. Cuampers. May I interrupt? 

Mr. Finucane. Certainly. 
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Mr. Cuamoers. There have also been articles written in other maga- 
zines which have criticized in most violent terms the same thing. 
Are these all in the same category? Are ‘they, cut from the same 
cloth? 

Mr. Frnucans. Yes. There have been articles on both sides of the 
eub ect. Is that what you are saying? 

Mr. Cuampers. No. You are quoting as authority for your stata: 
ment that it was common knowledge in this country that there was 
something funny about the prosecution of the German prisoners under 
the war-trial program ? 

Mr. Finucane. That is right. 

Mr. Cuampzrs. Now, I am asking this question of you: There have 
been other articles written, in apparently reputable magazines, which 
make far-reaching charges; but, when you begin to analyze them, you 
find that the article credited to the Judge from Pennsylvania ‘was 
written by an employee from the Society for the Prevention of War- 

Mr. Finucane. With his information. 

Mr. Cuampers. I understand that. Where does this common knowl: 
edgecome from? Is it all cut from the same cloth? 

Mr. Finucane. No. This has been since the end of the war. 

Mr. Cuampers. This article, I believe, was written in December 
1948, which was some 3 years after the end of the war in Europe. 

Mr. Frxucanz. That’ is right. That is not the first article that 
criticized the conduct of the war-crimes trials. 

Mr. Cuamenrs. I understand that. The only point that Tam trying 
to get at is that you made the statement that it was common knowledge 
in this country that there was something funny about the way: they 
conducted these war crimes? ae 

Mr. Finvcanz. That is right. 

Mr. Cuampers. I am trying to find what you predicate that: on. 
One thing you have said is that there have been articles written:in 
legal magazines. I was just wondering the source of those articles 
because, frankly—and in all honesty I will say this—when I first read 
in the Congressional Record this story, which I believe has been to a 
marked degree repudiated by Judge Van Roden, was so repugnant to 
everything that I thought was decent, and the people in this office 
could probably tell you what I said. about it. 

Mr. Finucane. What did you say? 

Mr. Crampers. I am afraid it should not go in the record, bi 
simply if those things had been done, in accordance with the way that 
article was written, nothing, in my opinion, would have been too 
strong to punish the people who did it. That was my first reaction. I 
think that since that has been published, since it has gone in the 
Congressional Record, since on December 18 the National Council 
for the Prevention of War released it to the press, that you might 
just as easily say that it was common knowledge in America pointing 
te these things as evidence. 

I would like to know your basis of common knowledge of something 
that was funny with the war crimes in Germany, because Colonel 
Dwinell, in whom you seem to have considerable confidence, and: 
others—in fact, Mr. Strong on the stand testified that the only’ cases 
where there had been any difficulty, to his knowledge, with war crimes 
were the Malmedy cases. I believe if you will check the record, you 
will find my memory is correct.on that. 
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Mr. Finucane. Yes, sir. I think if you will check the record that 
you will find that many of the witnesses said it was common knowledge, 
or talk, about certain investigators, like Perl, and yet they had diffi- 
culty in pinning it down. It is common knowledge that there is a 
place called China. I have never been there, but I have reliable re- 
ports on it. 

Mr. Cuameers. I think that the existence of China has been estab- 
lished over a rather long period of time by many sources of information. 

Now, when you get down to something like this, you have a little 
more difficulty in really judging what is common knowledge. Here 
is all I am getting at, and you and I know it, too: I had not heard; 
and goodness knows for the last 6 weeks, I suspect primarily because 
of this catalytic act that you referred to yesterday, that you prepared, 
Ihave been getting into these war crimes matters. . 

This is not a question of, my opinion against yours, but so many 
people have told us, and on the stand so many people that you have 
relied upon have told us, that it was only in the Malmedy trials that, 
there were any particular charges of duress or mistreatment or things 
of that kind. J would be willing to concede that you are bound to 
have complaints from anybody who was ever convicted under any 
system of government or team of courts. But this common knowledge 
you speak of is a pretty broad statement. 

Mr. Finucane. I think that is one of the beauties of this investiga- 
tion; because, if this hearing discovers that there is one rotten apple, 
then you can be justified in forming an opinion about the other apples 
in the barrel. 

Mr. Cuampers. You mean if this particular case, the Malmedy case, 
if we find that that in itself is a rotten apple, that we should judge 
all the other 

Mr. Finucane. You can look a little farther. 

Mr. Cuameers. In other words, because one black cat kills chickens, 
all black cats should get killed? 

Mr. Finucane. Just be suspicious. 

Mr. Cuameers. I have no further questions. 

Senator Batpwin. You have given us this letter, a statement, signed 
by the German defense counsel for the accused ? 

Mr. Finucane. Yes, sir. 

Senator Batpwin. When you got this, was it in English ? 

Mr. Frnvcane. It was in English. 

Senator Batpwin. In other words, this is exactly in the form in 
which you got it? 

Mr. Frnucane. That is the original. It has the stamp of the bishop 
on the back. 

Senator Batpwin. I think for the benefit of the record we might 
insert this one paragraph, so it will be brought to the special attention 
of the committee: E; a 
_ The undersigned have ascertained, in short, the following essential defects 
of the proceedings at Dachau: certain irregularities in the preliminary investi- 
gations; use of ddubtful witnesses by the prosecution: failure to reexamine the 
credibility of statements made by challenged witnesses; acceptance of hearsay 
evidence; discrimination against the defense and to the advantage of the prose- 
cution in procuring evidence; restrictions imposed on the defense from time to 
time; appointment of nonprofessional judges to the court; failure to give any 
reasons whatever for the sentence. 
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Then it goes on to say: “These defects have in some cases led to 
decisions through which the accused has suffered injustice.” 

Have you any other letters from the counsel, other than this? 

Mr. Finucane. Any other letters from the bishop ? 

Senator Batpwin. No; from the defense counsel ? 

Mr. Finucans. No. We have a number of statements from them. 

Senator Batpwin. I notice that.this statement does not allege any 
physical abuse or violence or withholding of ration tickets or any- 
thing of that particular kind. I wondered if you had anything from 
the defense counsel that make those allegations? 

Mr. Frnucang. Yes. Dr. Aschenauer sent us a number of state- 
ments from the defendants. ; 

Senator Batpwin. I am talking about the defense counsel. It seems 
to me that if the charges alleged here were of consequence in this thing, 
or had foundation, that the defense counsel for these men would have 
mentioned it specifically. In other words, they would have said 
that the confessions were obtained under duress or by force and vio- 
lence and trickery and so forth. 

Mr. Finucane. I think if they had made a complete statement they 
would have included the brutalities. 

Senator Batpwin. You think that? 

Mr. Frnucane. If they had made a complete statement. 

Senator Batpwin. But they did not? 

Mr. Frnucanz. I think in that particular document they were al- 
luding to the technical defects. 

Mr. Cxampers. Judge Simpson testified that Bishop Wurm and 

_ this other bishop testified before—you remember that? 

. Mr. Finvoans. Yes, sir. 

Mr. Campers. At that time, Judge Simpson testified that both 
these gentlemen approached him, not from the standpoint of alleged: 
brutalities, but from the whole philosophy of war crimes themselves. 
That was their main approach. And at no time did they allege bru- 
talities of the nature which we have discussed here. Is my memory 
substantially correct on that? 

Mr. Finucane. I do not have sufficient grounds to differ with you. 
I think that was about it, yes. 

_Mr. Cuampers. So apparently of those two churchmen, one has 
been in touch with us by wire, and I think it is not in the record, and 
have raised repeated questions 

Mr. Finucane. The bishops? 

Mr. Campers. Yes [continuing]. About this matter of war 
crimes and keeping people in prison for long periods of time, and 
things of that type. 

Of course, we have only had the one thing from them. But in that 
they certainly did not bring up these charges of brutality. In these 

_letters to you, they do not bring it up. 

With the Chair’s permission, I believe I can promptly locate this 
statement of Judge Simpson. 

Mr. Frnucane. If I could make a comment about that: Both Van 
Roden and Simpson were rather vague in their memories as to what 
they said. 

Senator Batpwin. That is your understanding of it? 

Mr. Finucane. Yes, that 1s my understanding. They interviewed 
one-hundred-some witnesses. 
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Senator Batpwin. If you have any more statements from these at- 
torneys that make any allegations, we would like very much to have 
them. 

Mr. Finucane. I will bring them up with me the next time I come up. 

Senator Batpwin. Do you have anything further ? 

Mr. Cuamsers, J have no more questions. 

Mr. Finucane. Could I give the committee the name of a witness 
whom the committee may be interested in? It is John V. Case, 1101. 
Massachusetts Avenue. He has some material. 

Mr. Cuampers. I have talked to Mr. Case. He is present. I did 
not realize you were appearing as a possible witness. Mr. Finucane 
has mentioned the fact that you have some evidence that may be of 
interest to us. Do you care to make a statement in connection with 
the Malmedy trials. 

Mr. Finucane. Could I say that Mr. Case does not represent the 
National Council, that we are separate parties in this? . 

Mr. Caampers. Yes, surely. 

‘ Mr. Cass. The statement that I have in mind might not be relevant — 
ere. 

Senator Batpwin. It does not pertain to the Malmedy cases? 

Mr. Cast. It does pertain to the war crimes at Dachau, and the con- 
duct of the United States investigators, violating the faith and their 
office in working hand and glove with the Nazi prisoners who had 
committed brutal murders; cases where one investigator for war 
crimes manufactured statements and alibis for one criminal, and 
sent , 

Senator Batpwry. That has nothing to do with the Malmedy investi-. 
gation, as such. I think that is a matter we ought to consider at 
another time. 

Mr. Cuamprrs. I might say that Mr. Case has approached me on 
the matter which he is discussing here. I understood from Mr. 
-Finucane’s remark that possibly he had some light to throw on this 
Malmedy proposition; and if you haven’t I would agree, sir. This 
other matter he has is a most pressing thing, but has nothing to do 
with this particular case. 

Mr. Casz. I thought perhaps this committee would widen its scope 
of inquiry to include it. 

Senator Batpwin. We have not the authority to do that yet. Mr. 
Case, I am glad you came up and made yourself known. 

Mr. Casz. Thank you, sir. , 

Senator Batpwin. Mr. Lary? 

(Whereupon, the witness, Virgil T. Lary, was sworn by Senator 
Baldwin.) 


TESTIMONY OF VIRGIL T. LARY, JR., CARACAS, VENEZUELA 


Senator Batpwin. Give us your full name and address, 

Mr. Lary. Virgil T. Lary, Jr., at the present time from Caracas, 
Venezuela. 

Senator Barpwin. For whom do you work there? 

Mr. Lary. The Texas Petroleum Co. 

Senator Batpwin. How long have you been down there? 

Mr. Lary. About 4 months. 
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Senator Batowrn. And you came up at the request of this commit- | 
tee to testify ? cs 

Mr. Lary. Yes, sir. 

Senator Batpwin. I believe you wrote a letter to Senator McCarthy ? 

Mr, Lary. Yes, sir, and to you also, sir. 

Senator Batpwin. And sent mea copy of it? 

Mr. Lary. Yes, sir. 

Senator Batpwin. We have that letter in the record? 

Mr. Cusmpers. The letter is in the record, sir. ; 

Senator Batpwin. I think the thing that we wanted particularly 
to ask you, Lieutenant, was a statement as to the testimony of Judge 
Van Roden, concerning some lieutenant whom he described as coming 
into a command post and making some statements with reference to 
the Malmedy thing. Have you got a prepared statement? 

Mr. Lary. In conclusion only. 
_ Mr. Cuampers. I would like for the purpose of identification to 
see if we can tie you in with this statement made by Judge Van Roden. 
I believe you are a survivor of the so-called Malmedy massacre, is 
that correct ? : 

Mr. Lary. Yes, sir. 

Mr. Crurampers. Were there other officer survivors of the massacre? 

Mr. Lary. To my knowledge there were no other officer survivors. 

Mr. Cuameperrs. After the escape from the massacre—and we will 
give you ample opportunity to tell us about it at a later time—did 
you report in to any American authorities where you were inter- 
rogated, and give your story? : : 

Mr. Lary. Yes, sir. 

Mr. Cuampers. Do you remember Judge Van Roden being present ? 

Mr. Lary. Sir, I reported to Malmedy when I finally got back. I 
got into a combat engineer aid station. ‘The field hospital in Malmedy 
had been evacuated and there was nothing left but this combat engi- 
neer aid station. At the time, I was interrogated by a lieutenant 
colonel, who was their battalion commander if I recall correctly. I 
gave him the story of what had happened at the time. 

I do not know who Judge Van Roden is, and I do not even think that 
I could recognize the gentleman, if he was in uniform at the time. 

Senator Batpwin. Were you in the group that was at the Malmedy 
crossroads? 

Senator Batpwin. You were in the group that came to the cross- 
roads and then the German fire put you down? 

Mr. Lary. That is correct, sir. 

Senator Batpwin. Then later some prisoners were rounded up— 
I am speaking of it from what we heard from other witnesses—and 
marched you out into a field? Were you in that particular group? 

Mr. Lary. Yes, sir. , 

Mr. Cuameers. Were you a second lieutenant or first lieutenant? 

Mr. Lary. First lieutenant. 

Mr. Cuampers. Was this lieutenant colonel that you reported to 
with the Fifth Armored Division, or do you know? 

Mr. Lary. I do not know, sir. 

Mr. Cuampers. You have said he was a battalion commander. 

Mr. Lary. It is my understanding he was the battalion commander 
for this combat engineer detachment. 
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_ Mr. Cuampzrs. Perhaps we should allow him to tell his story now, 
sir. 

Senator Batpwin. Yes. That would be better. Suppose you tell 
us your story and tell us what you reported to this colonel that you 
described. 

Mr. Lary. Do you want the full details of the massacre and the 
manner in which it occurred? The reason I ask you, the only informa- 
tion I have been able to get in Caracas is from the newspaper re- 
ports. ; 

It seems to me that through some of these reports some people even 
today feel that the massacre did not occur, that they have some doubts 
that the massacre occurred. I just wonder whether you want me to 
go to the beginning ? 

Senator Batpwin. I think, since you.are all the way here from 
Venezuela, maybe you had better go ahead so we will have it in the 
record in the event we need it. You go ahead and describe it to us. 

Mr. Lary. On December 17, 1944, Battery B of the Two Hundred 
Fighty-fifth Field Artillery Observation Battalion was stationed in 
the Hurtgen Forest in Germany. On the night of the 16th we 
received orders from First Army headquarters that we were to proceed 
south into a small area close to Bastogne, in Belgium. 

. On the morning of the 17th the convoy left this particular area, 
and, of course, the necessary road markers and so forth had been 
taken ahead with the station so the convoy would not lose its location. 

We proceeded more or less uneventfully until about noon of that 
particular day, at which time we stopped the convoy, north of Mal- 
medy some 15 or 20 miles, and served hot food to the troops—that is, 
we had a kitchen on the back of one of the trucks. 

We then proceeded through Malmedy to a position, or a place, 
about 2 miles on the other side at a point where roads crossed; about 
three or four roads came together at this particular point. We were 
directed on by an MP who was standing at this road crossing. This 
MP later returned with us to Germany and testified in the war crimes 
trials. ; 

After passing this road intersection, approximately 100 yards, we 
‘were brought under intense fire, mortar, machine gun, and artillery, 
to our left and left front. Being unable to turn around or turn to 
the right because of a large ditch, or to go ahead, that is, in a southerly 
direction, we abandoned our vehicles and got into the ditches along- 
side of the road. The Germans continued to bring us under fire and 
a number of the men were killed and wounded during this time. 

Senator Batpwin. Let me interrupt you there for a minute. Did 
you know, or did you have reason to believe or did vou suspect that 
there were any German forces ini this locality? 

Mr. Lary. No, sir. We had passed over this same area approx- 
imately 2 months before. We knew that it was the Ardennes area, 
and that the Germans had occupied it, but our troops were at that 
time 10,000 meters to the front that is, to the east. Therefore, we 
had no indication that the Germans were in that particular area. 

After we were under fire for approximately 10 or 15 minutes, the 
Germans had advanced on the convoy from our left and left front and 
were then upon us with tanks and armored infantry. As they came 
down the road and canie up from the fields, they continued to fire into 
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the men that were lying in the ditches and some of these men were 
returning the fire. 

I was in the leading jeep with the captain. It wasn’t the battery 

commander. I don’t recali who the captain was at.this time. But he 
was in charge of the convoy, was with the convoy. We were crawling 
up the ditch the entire time that they were firing. 
“We discussed as to what would be the best procedure of defense; or 
what we could do to escape from the particular circumstances we were 
in, and it was decided because of the overwhelming forces and the type 
of forces that we were combating, due to the fact that we were armed 
with small arms, it was decided that it would be best to surrender to: 
this overwhelming force, the First Adolph Hitler SS Panzer Division, 
as we learned later. This we did. 

We abandoned our arms and surrendered our persons and personnel 
to the Germans when they surrounded us in this particular area. 

Senator Batpwin. How did you do that? Tell us what you did. 
Did you throw away your arms? 

Mr. Lary. Initially we stood up and put our hands over our heads. 
At the time I stood up and put my hands over my.head there was a 
German in the half-track who took a pistol, aimed it at me and started 
to shoot me. I immediately stepped behind one of the vehicles and 
deflected his aim. 

- Captain Mills was killed. He was still in the ditch. This German 

took two shots at him but missed him both times. So when they saw 
that we had stood up with our hands over our heads and abandoned 
our weapons, they then started asking some of the personnel if they 
could drive the vehicles that we had abandoned. No one professed 
they could drive. They refused to give them any cooperation. So 
they placed us under guard. 

We were approximately a thousand yards from this area where the 
massacre occurred. They sent us back to this particular area under 
guard. As we approached the area, we could see that the men were 
being searched for their valuables, wrist watches and whatever else 
they may have had. 

At that time we were all placed in this field approximately 150 to 
160, maybe 175 men. There were one-hundred-and-fifty-some-odd 
men in this particular area. 

In addition to this they had rounded up numerous medical personnel, 
medical officers and enlisted men from other detachments, and other 
enlisted help from MP battalions and so forth. The distance from 
the road to where the groups were standing with their hands over 
their heads—every man had. his hands over his head—was approxi- 
mately the width of this room, 15 yards or so. 

While we were standing there conversing, the Germans still had 
us under their surveillance with their small arms trained upon the 
group. We assumed at that time that we would be treated as ordinary 
' prisoners of war and sent to the rear. 

The Germans then, at the particular time, were continuing to ad- 
vance in a southerly direction toward Bastogne, and one of their 
self-propelled 88-millimeter guns was ordered to stop, and it was 
backed around facing the group of personnel as they were standing 
im the field. 

After what happened, I have no doubt today that if they had been 
able to depress the muzzle of this gun into our group, they would have 
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fired at point-blank range with their artillery into that group of men. 
They were not able to do that, however, because we were more or léss 
in a depression below the gun and they couldn’t lower it. 

So this particular self-propelled weapon was blocking their advance 

and it was ordered off. At that time they drove up two half-tracks 
and parked them facing the group, at a 15- or 20-foot interval between . 
the two. A man stood. up in this vehicle, who I later identified at 
Dachau, and fired a pistol, or he took deliberate aim, I should say first, 
and fired into the group. 
- At that time we ordered our men to stand fast because we knew if 
they made a break that they would have a right then to cut loose on 
us with their machine guns. His first shot killed my driver. The 
second shot that he fired into the group then set off a group of machine 
guns firing into this helpless group of unarmed American prisoners 
of war. 
-. Those of us who were not killed immediately in the initial burst 
fell to the ground. I was under the impression at the time that there 
were two machine guns firing into the group, but I later learned 
when we went back to Germany that there were eight machine guns 
firing into the group. - 

We continued to lay on the ground and the fire continued to come 
into us. Of course, the biggest percentage of the men were killed in 
the initial firing. When they ceased firing after approximately 5 
minutes, maybe 3 minutes, they came into the group to those men 
who were still alive, and of course writhing in agony, and they shot 
them in the head. ; 

‘ One of the men, where I was laying with my face in the mud, stood 
at my head, fired into a man laying beside me and walked on. During 
the initial fring I was only hit one time. 

Then these men assumed that everyone lying in the field was dead, 
in my opinion, so they went back to their vehicles and the convoy 
proceeded south into Bastogne. We lay there for approximately an 
hour and a half or two hours until it was becoming dusk. We saw 
or could count numerous tanks passing, half-tracks, armored infantry, 
and so forth. 

As these groups would pass we could hear them laughing and every - 
once in a while they would fire into the group of men as they lay on 
the ground, more or less as target practice. Then this convoy passed 
us and we could still hear one or two, maybe three Germans talking 
at the crossroads. 

So in undertones we began to discuss, those of us who were still 
alive, began to discuss the best method of surviving the affair, and it 
was decided that those of us who were left would make a break for it. 

Senator Batpwin. How many of you were there still alive? 

Mr, Lary. I would say there were 20 to 25 men still alive at the 
time. It would be an estimate. 

So one of the fellows said, “Let’s go”-—one of those in the group. 
So we got up, those of us who were able to, and made a break. I would 
like to state that the hardest part was to leave those men who were 
still there, wounded, because we felt those Germans at the crossroads 
would come back and killthem. In fact that is what happened. 

Some of us ran off into the woods and escaped. A group of us ran 
into a house. J ran into a shed at the back of the house. I was the 
only individual there, and got under what looked like tobacco stakes 
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and was fortunate enough that the German’s didn’t come into the 
shed because I was positive they would have found: me there and, of 
course, killed me. 

But these men who ran into the house set the house on fire. When 
the men ran out—when I say they set the house on fire, I mean the 
Germans who were left at the crossroads, they had left a half-track 
at the crossroads which I observed when I got up to make a break—I 
presume to cover their advance, more or less a rear guard. 

These Germans set up a machine gun. When the house was on fire 
and these men ran out they killed them. Of course, I could hear 
these screams of anguish where I was in the shed and realized they were 
killing these men in the field who were still alive. 

Then, after dark—I stayed in the shed until after dark—the house 
was still on fire, lighting up the area. I fortunately had a compass 
with me and was able to get back into Malmedy, walked back into - 
Malmedy and was able to go through the woods and so forth. 

’ Senator Batpwin.. How far was it from there to Malmedy? 

Mr. Lary. I didn’t know exactly where Malmedy was. The route 
that I took was approximately 3 miles. I got into a small settlement 
of 5 or 6 or 7 houses and some Belgian people helped me into Mal- 
medy at the time. So when I got to Malmedy I immediately 
reported to this lieutenant colonel—I don’t know his name or whe 
he was—what had occurred. I told him at the time how this thing 
occurred, and what had been done, and I understand from the news- 
paper articles that Judge Van Roden has said—this is just from what 
T read from newspaper articles—Judge Van Roden said that a lieu- 
tenant reported to him that the reason the Germans started firing into 
the group was because the men had made a break for it. 

Senator Batnwin. Let me read to you, Lieutenant, just what he did 


say: 


Also, by way of that background, we went into a village called Sweiful in 
Germany the Friday before the Germans moved into that same section of Bel- 
gium. I happened to have had an office in a barn or stable in Sweiful in Ger- 

. Many and was there when a lieutenant, a rather bedraggled lieutenant, liter- 
ally crawled in there and made a report to G—2 of the Fifth Armored, and I heard 
what he had to say about what he experienced at the time the shooting took 
place. The shooting certainly took place. ; 

Senator BaLDWIN, That is the Malmedy shooting? 

Judge Van Ropen. Yes. This may be hearsay, but I am tell you for what it 
is worth what I heard. JI don’t remember his name, but he was a young lieu- 
tenant, a second lieutenant, I believe, a first lieutenant or second lieutenant, and 
he reported to lieutenant colonel—I have forgotten his name—of the Fifth 
Armored Division, acting as G—2 of that division staff. 

As I recall the substance of his statement, it was—he made a report, he was 
bedraggled, had walked, tramped, and hitch-hiked, and his vehicles had broken 
down going across the hills there, and he said his impression was that some 
Americans were trying to escape and that somebody started shooting to prevent 
the Americans escaping, and his impression was that the Germans became 
trigger-happy, as I am afraid all soldiers—you will understand as I do because 
J, myself, was in combat in this war, in active combat—and everybody started 
shooting all at once. That is what he reported as to the Malmedy incident. 

__ I do know from that that the Malmedy massacre took place, and they were 
killed. It was a horrible thing to have happen. 

Senator McCartuy. This chap had just come from Malmedy; is that right? 

Judge Van RopeNn. We left the Fifth Armored, what was left of it. There 
had been terrible casualties in Luxembourg. They left at midnight or early 
morning on Friday, we got up to Sweiful that same day by vehicles, of course, 
and the following Sunday, which is about 72 hours later, this lieutenant came in 
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there and he then told us; for the first time I learned myself about the so-called 
massacre.at Malmedy. 

Senator McCarrHy. He was an eyewitness? 

Judge Van RovEN. Yes; he was an eyewitness. I do not remember his name, 
I do not remember the name of the lieutenant colonel. So 

Mr. Lary. What was the date that he said this lieutenant reported 
to him? 

Senator Batpwrn. The date doesn’t appear in here. It was a 
Sunday. ; 

Mr. Lary. If this lieutenant got to Sweiful he got there somehow. 
It is approximately 75 to 100 miles north of Malmedy. It is the only 
Sweiful that I know of in Germany. I hardly think that it is possible 
that a man, if he was very badly wounded, could have hitch-hiked 
or gotten through that type of thing, if the man was wounded, and 
gotten to Sweiful without some sort of treatment, medical aid, along 
that route of march, because we still held the road between Sweiful 
and Noville and on into Malmedy. 

Senator Batpwin. The report that you made, was that the only one 
that you made to anybody ? 

Mr. Lary. That is the only one, and that was Malmedy, and not 
Sweiful. 

Senator Batpwin. That was made how soon after the massacre? 

Mr. Lary. That was made the same night that the affair took 
place. Approximately 12 o’clock at night. 

Senator Batpwin. vou say it took place at 12 o’clock at night? 

Mr. Lary. Yes, sir. 

Senator Batpwin. That is when you made it—— 

Mr. Lary. When I made the statement. The same night that the 
massacre took place I made the statement, approximately 12 o’clock 
that night. 

Senator Batpwin. At the time you were standing there in the field, 
did you have your arms over your head? 

Mr. Lary. Yes, sir; in this manner [indicating], as was customary 
with prisoners of war at the time. 

Senator Barpwin. At the time of the shooting or immediately be- 
fore the shooting had anyone started to run! 

Mr. Lary. Absolutely no one, sir. I was standing in the left rear 
of the group, and could more or less oversee everybody, the actions of 
all the individuals. And no one had made a break for it. 

Senator Batpwin. Were you the only officer present at the time? 

Mr. Lary. No, sir. There were all officers present of my battery, 
there were other officers present from medical detachments and other 
detachments I don’t know. 

Senator Batpwin. What instructions if any did the officers give to 
the men at that time? 

Mr. Lary. Well, sir; I only said myself, “Stand fast” when they 
started firing into the group. I heard the statement said by other men. 
I don’t know whether they were officers or who they were. But others 
said, “Stand fact.” 

Mr. Cuampers. I would like to ask one question there. 

‘So that after the first shot or two was fired, there was no individual 
or concerted effort by the group to break up, scatter or start to run? 

Mr. Lary. No, sir. ; 
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Mr. Cuamuszrs. So in your opinion the Germans had no valid reason 
to believe that you were trying to escape? 

Mr. Lary. Sir, they took two pistol shots into the group, and they 
still stood there and took it. Adter the second pistol shot the Germans 
opened up. There had been no man that had made an attempt to 
escape. 

Senate Batpwin. Did any.of you have any weapons at that time? 

Mr. Lary. No, sir. We had surrendered our weapons. In fact we 
had been searched for our weapons, as we were more or less massed and 
sent over into the field. 

Senator Batpwin. Do you know of any other officer, lieutenant or 
other officer, of that particular group, who escaped, other than your- 
self ? 

Mr. Lary. No, sir. I know that all other officers in my battery were 
killed, and I asked the same question when we were sent to Germany.: 
They told me that—that is, the war-crimes group here in Washington, 
which I believe at that time was headed by Colonel Rosenfeld—told me 
that to their knowledge there was no other officer that survived the 
massacre. 

Senator Batpwin. You would say of your knowledge there was no 
other officer in that particular group that survived? 

Mr. Lary. Yes, sir. 

Mr. Cuamebers. Mr. Lary, after you had reported i in, I believe you 
said that you had been wounded. ‘What happened to you? Where 
did they send you? What did they do with you? 

Mr. Lary. They kept me there overnight; then I was sent to Liege, 
finally to England, then back to the United States. 

Mr. Cuampers. Back stateside? 

Mr. Lary. Yes, sir. 

Mr. Crampers. In due course you had some connection with the 
trials of the accused in the Malmedy case? 

Mr. Lary. How do you mean that, sir? 

Mr. Cuampers. Did you come back to Germany to testify at the 
trials @ 

Mr. Lary. Yes, sir. 

Mr. Cuameers. When did you come back to Germany ? 

Mr, Lary. I believe it was in March 1946. 

Mr. Cuampers. That was before the trials had started. Did they 
send you down to Schwaebisch Hall by any chance? 

Mr. Lary. Yes, sir. 
aa Cuampers. For what purpose did they send you to Schwaebisch 

all? 

Mr. Lary. We were led to believe that before we got to Germany the 
trial would approximately take—the entire procedure—6 weeks, that is 
all we would have to be away from the United States. But it later 
developed that they were still interrogating prisoners and that other 
prisoners were being found that they had gotten leads on, so it ran into 
a longer period. 

At that time we were introduced to Colonel Ellis. He invited me to 
ae to Schwaebisch Hall to observe the prison and prisoners, and so 

orth, 

Mr. Cuampers. And you had an opportunity to see the prisoners 
being interrogated and questioned and what not? 

Mr. Lary. Yes. 
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Mr. Cuampers. Did they also take you down there for the purpose 
of trying to identify any of the accused ? 

“Mr. Lary. Yes, sir. They didn’t at the time. In fact, they didn’t 
know at the time that I thought—in fact, when I got there, in a dis- 
cussion with these gentlemen, I told them that I thought if I could see 
the man who started firing the initial shots, that I would be able to 
identify him, because he was only the distance across this room, And 
at that time it was decided that I would be given that opportunity. 

Mr. Cuamsrrs. When you got to Schwaebisch Hall and. observed 
these interrogations and what not, were you actually present in the 
cells when they were interrogating the prisoners? 

Mr. Lary. Yes, sir. I would like to give you the background.of that, 
if I may. 

Mr. Cuampbers. Surely. Suppose you tell us the story in your own 
way, what you observed in Schwaebisch Hall. 

Mr. Lary. I should say when I arrived at Schwaebisch Hall I was 
invited by Colonel] Ellis to have complete freedom and access to the 
prison, with a special pass, of course, to observe the interrogation and 
to observe the treatment and to observe anything that I wished to 
observe while I was there. 

I was there approximately 3 to 4 weeks. During that time I made 
many visits to the prison and, unbeknown to the interrogators, I 
watched their interrogation at numerous times. The cells were so 
arranged that they had a peep hole in them. That is, you can see 
through, but the prisoner inside couldn’t see out. Many times while 
interrogation was going on—I say many times, half a dozen, maybe a 
dozen times—I observed Mr. Perl—Lieutenant Perl—Mr. Thon. 
don’t recall if there were others, I don’t remember the names. But I 
observed those two men in their interrogations. 

Mr. Cuamerrs. Do you remember a Mr. Kirschbaum ? 

Mr. Lary. No, sir. 

Mr. Cuampers. Do you remember a Mr. Ellowitz? 

Mr. Lary. Yes, sir. 

Mr. Cuameers. Did you ever observe him? 

Mr. Lary. Yes; I observed his interrogations. 

Mr. Cuampers. Do you remember a Captain Shumacker? 
Mr. Lary. Yes, sir.- 

Mr. Cuampbers. Did you ever observe him? 

Mr. Lary. No, sir. 

Mr. Coamerrs. You mentioned Perl and Thon particularly. If you 
have been reading the newspaper you will know that from time to time 
there have been charges made concerning the way they handled 
prisoners. Do you have any comment to make on that? . 

Mr. Lary. Yes; I would like to say that it wasn’t at first, when I 
first arrived there, that I took so much interest in watching interro- 
gations. But in conversing with Colonel Ellis it was more or less 
thought it would be a good idea if I did see how these men were in- 
terrogated—no thought occurred that anything like this would occur 
in the future, such charges—but more or less for my information to see 
what procedure and methods were used in handling the interrogation, 
so that I would know how they got their information, 

I observed Mr. Perl in his interrogations, and I observed that in 
particularly tough cases he had to crack—I say in tough cases because 
he was working with the type of mind that had been trained from 
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youth in their beliefs and in their mannerisms. They were all work- 
ing with very tough individuals as an SS man. 

And when he would interrogate a particularly tough man I would 
say that Mr. Perl became very red in the face and would shout at the 
prisoners.. He used no physical force, to my knowledge, whatsoever. 
He did use forceful, persuasive means, as far as his voice. was con- 
cerned, but not as far as physical violence. 

Mr. Thon.was more or: less. of a persuasive-talking individual. He 
would stand up very close to the prisoner and tell him that—of course, 
J can’t-understand German, and they could speak it fluently and under- 
stand it—but he would stand up close to the prisoner and talk into 
his face and say that such and such and such, whatever it may be, em- 
phasizing his words, you might say, more or less, by gestures. 

But at no time while I was at Schwaebisch Hall did I hear of or see 
any mistreatment of a prisoner of war, as far as physical violence 
is concerned. As far as using loud language, yes; I did observe the 
loud language being used on this type of mind. 

Mr. Cuampers. To nail this down for the record: You had com- 
plete freedom of the prison ? 

Mr. Lary. Yes, sir; complete freedom. Special privileges. 

Mr. Cuamorrs.. Did you have opportunity to see how prisoners 
were moved from spot to spot ? 

Mr. Lary. Yes, sir. 

: a CuamBers. Did you have any opportunity to see how they were 
ed? 

Mr. Lary. Yes, sir. 

Mr. Cuampers. How they were clothed? 

. Mr. Lary. Yes, sir. 

Mr. Cuamperrs You have already testified that you watched: unbe- 
known to the interrogators, quite a few of the interrogations. Did 
you ever observe or take part in any of the mock trials, the Schnell 
procedures ? 

Mr. Lary. No, sir. : 

Mr. Cuampers. During this period of observation, which lasted 
approximately a month to 6 weeks, did you ever see or hear of any 
physical violence being used on a prisoner ? 

Mr. Lary. No, sir. 

Mr. Cuamepers. By the guards? 

Mr. Lary. No, sir. 

Mr. Cuampers By the interrogators? 

Mr Lary. No, sir. 

Mr. Cuampers. Did you ever hear of them being deprived of food, 
having their blankets taken away from them, or anything of the kind? 
Mr. Lary. No, sir. I might say, in connection with the mock trials, 
that you have brought out, [ was told at the time that they were using 
such a system. And I asked Colonel Ellis why they were using such 
a system to obtain confessions. He said, “Lary, we are working with 
individuals who understand from their bringing up, and from their 
own misdeeds and crimes, brutality. Certain persuasive means must 
be used,.-not physical violence, but persuasive means, every persuasive 
means and ruse that we can clevise because of these, you might say, first 
times that these things have been done to get confessions. We must 
use these things to obtain confessions from individuals.” 
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Mr: Cuampers. You were living very intimately, I take it, with the: 
prosecution staff and the guards there. Is that correct ? 

Mr. Lary. I was a guest in the home where all of the prosecution 
was eating and sleeping; yes, sir. 

“Mr, Crameerrs. Did you hear them discuss or discuss with them var- 
ious methods of cracking cases and getting confessions and so on? 

Mr. Lary. At one particular time, at supper, when we were at the 
table—I had my own room there so I didn’t know what was going on . 
in the other places, in the discussions—one time at supper Mr. Thon 
came in and he was more or less, you might say, area. He said, “I 
have had a very tough case today, it has been a mental trial to try to 
get out”—words to this effect—“it has been a mental trial in attempt- 
ing to get out what we have to find out from these people.” 

Mr. Cuamperrs. Did you ever hear any general discussions or con- 
jectures or arguments that if they used physical force on these people 
they might get better results? I am speaking now of general dis- 
cussions and arguments. 

Mr. Lary. I will say this: Of course, you realize that I have great 
feeling in the matter. I tell you this: I said, “Colonel Ellis, why is 
it that when you can’t crack these people, why is it that when you 
know these people have murdered, from the Russian front to our front, 
that you cannot use physical violence, or use any means to get the 
confession that you—that I know they are guilty of?” 

He said, “We are not permitted under our rules to use physical force. 
I have to keep.constant surveillance to prevent any such thing.” 

I said, “Haven’t you ever used physical violence?” 

He said, “No, the only time was when two British sergeants brought 
in a man from the British zone. They had beaten the individual or 
individuals up very badly, and I immediately relieved them and sent 
them back to their unit with a reprimand.” 

Mr. Cuamerrs. Did you ever hear Perl or Thon or anyone else at 
the lunch table or dinner table conjecturing how these prisoners would 
be vroabed if they were prisoners of the Russians or something like 
that ? 

Mr. Lary. No, sir. 

Mr. Cuampers. Did you know Dr. Karan while you were there? 
Mr. Lary. No, sir. 

Mr. Cuamprrs. Did you know Dr. Richter? 

Mr. Lary. No, sir. 

Mr. Cuamuers. After the period of time that you spent at Schwa- 
bisch Hall, and they took the prisoners on to Dachau for trial, did 
you go there to testify ? 

Mr. Lary. Yes, sir. ‘There are some other things I would like to 
tell you about Dachau if I may. 

Mr. Cuamerrs. Before we leave Schwabisch Hall is there anything 
else you would like to tell us about that? 

Mr. Lary. Yes, sir. 

Mr. Cuampers. Please do. 

_ Mr. Lary. I noticed that the prisoners, from my observation in the 
prison, were always moved from cell to cell or from cell to interro- 
gation cell, with a black hood over their head. I commented on this 
to Colonel Ellis. 

I said, “Colonel Ellis, why is it necessary to move these men in such a 
manner?” He said, “Due to the type of individuals that they are, 


MALMEDY MASSACRE INVESTIGATION 1039 


we must take every precaution and security means to prevent them 
‘planning an escape. This is an old SS prison. Undoubtedly some of 
these men have been in this prison as masters, you might say. We 
-must move them from place to place with this blindfold, or with thiy 
hood over their head, so that they will not know their surroundings, 
and cannot talk, or make any plans for escape” which to me seemed 
‘very feasible. 

I also had an opportunity, an ample opportunity, to observe their 
food. I would lke to say that the cells were kept clean, they were 
inspected. Each cell had two cots, a mattress, and, of course, a 
blanket. 

Mr. Cuamepzrs. You say two cots? 

Mr. Lary. Two cots; yes, sir. To my recollection, they had two cots. 

Mr. Cuampers. Was there more than one prisoner to a cell? 

Mr. Lary. There were two prisoners to each cell that I observed. 
They took me around—when I was first introduced they took me 
around the entire cell block, and I was able to look in on each man 
and see how many men were in there. There were two men to a cell. 
That is, the officers, I think, had a cell to themselves. 

Mr. Cuampers. Did you have an opportunity to actually see all the 
cells and all the prisoners ? 

. Mr. Lary. Well, sir, I had an opportunity to observe all of the 
cells that I had any interest in, where the prisoners of the Malmedy 
‘Massacre were interned. ; 

Mr. Cuampers. Mr. Lary, it has been testified to here by many peo- 
ple that this prison had single cells, and that it had others that had to 
take more people, and that there were a large number of these people 
who were kept in the single cells by themselves. Didn’t you see any of 
those people? 

Mr. Lary. Yes, sir. Isaw Joachim Peiper. 

Mr. Cuampers. He was kept in.the hospital area, wasn't he? 

Mr. Lary. To my knowledge, sir, he was kept in a single cell. 

Mr. Cuamerrs. But was that in the hospital area? That was one 
block of cells. 

Mr. Lary. That was one block of cells separate from the others. I 
‘don’t know whether it was hospital or not. And I believe Sepp 
Dietrich also had a single cell. 

Mr. Cuamners. Outside of those two you didn’t see any others in 
single cells? 

Mr. Lary. There was one other man that I saw in a single cell on the 
same floor and cell block, where.they were keeping those of double— 
that is, double bed cells. This man was particularly interesting be- 
cause he was there by himself. . 

IY commented, “Why is he there?” Twas told, I don’t recall who told 
me at the time, that he would not confess to his crimes, therefore he 
_was kept alone and away from companionship until he could more or 
less—that is, you might say, mental deprivation, until he could be 
made to confess. 

Mr, Cuampers. I would like to get it perfectly clear. You feel that 
you saw all of the prisoners confined in Schwabisch Hall? 

Mr. Lary. I feel certain that I did. 

_ Cuamebers. And that you had an opportunity to look in all 
cells? 

Mr. Larry. Yes, sir. 
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Senator Batpwin. Were there any so-called death cells there that 
you heard anything about? , 

Mr. Lary. No, sir. Not for this group of men. I was told that 
there were other prisoners convicted by courts for crimes against 
humanity, who were held in other parts of the prison. But I did 

not see them. 

' J would like to say, sir, that these cells were clean, equipped with 
sleeping facilities. They each had a toilet. In the morning each man . 
was given a razor blade to shave with. The razor blade was then 
taken away from them. They were served, I would say, rations that 
were superior to those that wé received in combat. The testimony 
that I understood has been given that the food was poor and inade- 
quately cooked, I can only say that is true because thé Germans did 
not know how to cook it themselves, because they had their own 
German cooks. 

Senator Batpwin. What time were you there? Can you give us 
the dates? . 

- Mr, Lary. I can only give you an approximate date, Senator. It 
was somewhere around the first, maybe the middle of April 1946. 

Senator Batpwiy. Do you know whether or not there were any 
American medical officers in attendance? 

Mr. Lary. I do not know, sir. I did not ask. a 

Senator Barpwiy. Was it one of your purposes for being there to 

see if it were possible for you to identify any of these men? 
_ Mr. Lary. That was not the purpose when I originally went there, 
but when I told them that I thought I could identify one of the men 
who started firing into the group, then Colonel Ellis said, “There will 
be only one way that we can submit to such scrutiny of the prisoners 
and that would be that they be brought before you in groups, or in 
twos and threes, and a number of men, so that there would be no 
subterfuge in the matter. And if that is done, it must be done in 
court. 

I said, “I do not think it will endanger the proceedings or weaken 
the proceedings if you handle it in such manner.” 

; Senator Baxpwin. Did you ever identify the man who started 
ring ? 

Mr. Lary. Yes, sir. 

Senator Barpwin. You did identify him? 

Mr. Lary. I did identify him; yes, sir. 

Senator Batpwin. Where did you identify him? 

Mr. Lary. First at Schwaebisch Hall. 

Senator Batpwin. How was that identification made? 

Mr. Lary. On the morning that they decided to let me see if I could 
identify the man, they told me the men would be brought in in groups 
and that I would have an opportunity to bring back any man that I 
so desired, and that was done. They brought in, as I remember cor- 
rectly, a group of four men first. Out of that group I was not able to 
identify anyone. They then brought in a group of three, and of the 
three men, I definitely, in my own mind, identified this particular 
individual. 

They then brought in another group. I said nothing about it at 
the time, until the last group had been brought in. Then I told them 
that it would not be necessary to bring any more men into the room 
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because I felt certain that Thad identified this particular individual in 
the second group, and asked that they be brought back. This was done, 
and I pointed out the man who started firing initially. 

Senator Batpwrn. Do you recall his name? 

Mr. Lary. I did not know it at the time, but I later learned at Dachau 
that his name was Georg Phleps—P-h-l-e-p-s. 

Mr. Cuampers. I would like to verify the spelling for the record. 

We have a G-e-o-r-g Fleps—F-l-e-p-s. Is that the man? 

Mr. Lary. Yes; I thought it was P-h-]-e-p-s. 

Senator Bauprn. Was he an officer ? 

Mr. Lary. No, sir. He was not an officer. 

Mr. Cuampers. How could you identify him ? 

Mr. Lary. You mean how could I identify him as the man who 
started firing ? 

Mr. Cuampers. That is correct. 

Mr. Lary. Sir, when we were standing in the field, the distance, as 
I say, was.approximately across this room where we were standing 
facing these half tracks. This man stood up in the half track. We 
could view him from his waist up. I had ample opportunity because 
he took sufficient time to more or less torment us, by aiming into the 
group, three times. He brought his pistol down and aimed. The third 
time he brought his pistol down he fired. I had ample opportunity 
to see that man’s face. 

Of course, any man who is getting ready to shoot you in broad day- 
light, you might say the distance of this room, you would remember 
his face, I feel certain. At least I did. 

Mr. Cuampers. Did you at Dachau testify to the identity of Fleps 
before the court? / 

Mr. Lary. Yes, sir. 

Mr. Cuampers. Did you attempt to identify others at Dachau? 

Mr. Lary. Yes, sir. 

Mr. Cuampers. Did you identify anybody else? 

Mr. Lary. No, sir. 

Mr. Coamprrs. And this identification was made at Schwaebisch 
Hall? Was that along toward the end of your stay there? 

Mr. Lary. Yes,sir. Along toward the end of the stay. 

Mr. Cuampers. Do you know approximately the date that that took 
place ? 

Mr. Lary. No, sir; I do not. 

Mr. Cuameers. Do you know whether or not by that time the inter- 
rogators had completed their interrogation of these people? 

Mr. Lary. No, sir. It-was my understanding that they were still 
interrogating prisoners at the time. 

Mr. Cnamerrs. Were these particular individuals that were brought 
in for identification those on which interrogation had been completed ? 

Mr. Lary. Idonot know. They did not tell me. They just brought 
these men in to face me. . 

Mr. Cuampers. Did these men, when brought to you, have a black 
hood on? i 

Mr. Lary. No, sir. 

Mr. Cuampers. They brought them in without the hoods? 

Mr. Lary. Yes, sir. 

Mr. Cuamprrs. There has been considerable testimony here that 
prior to the time they were here—through the interrogation these 
people were kept absolutely separate from each other. 
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Mr. Lary. During the time of interrogation of each individual? 

Mr. Cuampers. Up until such time as they had their confessions. 

Mr. Lary. I see what you are speaking of. I do not know about that, 
Colonel. I got into Schwaebisch Hall more or less, you might say, at 
the end of the entire proceeding. It is my understanding they had 
been working on this for some eighteen-some-odd months. 

Mr. Cuampers. You got there in the middle of March? 

Mr. Lary. It is my recollection it was around that time. 

Mr. Cuamerrs. And left there about the middle of April? 

Mr. Lary. Yes, sir. 

Mr. Cuampers. To go to Dachau? 

Mr. Lary. No, sir. We returned to Wiesbaden for another period 
of wait, then went to Dachau. 

Senator Batpwin. It might be well to put in the record at this point, 
that in this document you state against Valentin Bersin and others, 
case 26-24, review and recommendations of the deputy judge advocate 
for li crimes, that this case of Fleps appears on page 61 of that 
record. 

Have you anything more that you want to say, Lieutenant, about 
your stay at Schwaebisch Hall? 

“Mr. Lary. No, sir. Only to emphasize that at the time I was there 
T saw absolutely no physical violence, or no evidence of physical vio- 
lence, on the prisoners. 

Senator Baupwin. Did you hear any shouts of screams or anything 
of that kind? 

Mr. Lary. No, sir. : 

-I will say this: I asked permission to speak to Joachim Peiper and 
was granted permission. J was permitted to go into his cell and talk to 
him. And at the time, to the best of my recollection, these are the 
words that passed between us. The man spoke perfect English. 

I said, “Peiper, I would like to know why your outfit committed such 
a crime.” 

He said, “We had orders to do so, and you are responsible for similar 
crimes.” 

I said, “Colonel Peiper, we never, to my knowledge, in this war or 
the last war, treated prisoners of war in such a manner.” 

Of course, it was difficult to talk to him—I mean it was difficult 
for me to talk to him because I had great feeling against the man. 

I said, “Do you admit that you committed these crimes?” 

He said, “I have given a written testimony to the effect, and I take 
full responsibility.” 

Qf thes I said, “How has your treatment been since you have been 
ere ¢ 

He said, “I commend the treatment that I have receitved—commend 
Colonel Ellis”—or the chief prosecution ; I forgot what the designation 
was, but I assume it was Colonel Ellis he was speaking of—‘“for the 
treatment that we have received while we were at Schwaebisch Hall.” 

Those were the words that passed between us at that time. 

Senator Barpwin. Did you talk with the other officer whom you 
mentioned—Dietrich ? 

Mr. Lary. No, sir. 

Mr. Cuameers. Did you talk to General Kraemer? 

Mr. Lary. No, sir. 
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Mr. Cuampers. Did you have an opportunity to talk to any of 
the other prisoners ? 

Mr. Lary. That was the only prisoner to my knowledge that could 
speak English. 

Mr. Cuamerrs. You say you went to Dachau to testify at the trial. 
Did you stay there throughout the entire trial proceedings ? 

Mr. Lary. No, sir. 

Mr. CHampers. What did they do: put you on the stand early in 
the game? 

r. Lary. The trials were in progress approximately a week and 
then we were put on the stand to testify. 

Senator Batpwin. What did you see at Dachau, if anything, con- | 
cerning these prisoners ? 

Mr. Lary. I saw that the prisoners were being thrown together in 
larger groups. J asked permission to go into the compound to see 
how they were being kept. There were other groups being retained 
because of these crimes. I think the Mulhausen case, the group were 
still there. And I saw that these prisoners were thrown together 
in larger groups. 

I commented to Colonel Ellis. I said, “Colonel Ellis, I see they 
have thrown the men together in larger groups.” 

He said, “Yes, that would be a fine opportunity for them to’ get 
together. And after our work and the efforts we have made, it will be 
a fine opportunity for them to get together and trump up lies.” 

That was the observation that passed between us, and that was the 
only observation that I had in the compound. 

Senator Batpwrn. Did you have opportunity at Schwaebisch Hall 
to observe the attitude of the prosecution staff toward the prisoners? 

Mr. Lary. Yes, sir. 

Senator Barpwin. What was their general attitude? Can you de- 
scribe it? Was it one of hate or one of violence or extreme dislike 
and disdain? What wasit? How would you describe it ? 

Mr. Lary. I would say, sir, it was an attitude of complete impar- 
tiality on their behalf. That.is, they took their work seriously. I say 
this in speaking of Colonel Ellis, Captain Shumacker, and the others 
that I did not know too well; they took their work seriously, they 
worked long hours, many hours a night, in typing these reports, and 
to my knowledge—and as far as I can see—they were conscientious, 
and as far as their treatment of the prisoners was concerned it was 
absolutely on an impartial basis, you might say, neither with disdain, 
absolutely no respect, or no disdain, just an impartial basis. 

Senator Barpwin. In any of your conversations at the mess table or 
anywhere else, did you ever hear any discussions about “We should 
use phyiscal violence in order to get these so and so’s to confess,” or 
anything of that kind? 

Mr. Lary. No, sir. I have heard them called so and so’s, but the use 
of physical violence was never brought into the conversation to my 
knowledge while I was there. 

Senator Batpwin. You said in one of your statements that Colonel 
Ellis said they had to use ruses. I think you used the word. Is that 
correct ? 

Mr. Lary. Yes, sir. 


Senator Batpwin. Did he tell you about what the ruses were? 
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.. Mr. Lary. Yes, sir. I am referring to the mock trials that they 
used. And to my knowledge, as to what he told me, to the best of 
my memory, the men who were brought into the cell, a dark end cell 
you might say, with a crucifix on the table and candles, not as a dis- 
respectful symbol toward religion but more or less to make them 
aware, to make them aware before the eyes of God, of the crimes that 
they had committed, if they had committed those crimes. 

~ In no way, as a disrespect to the crucifix. I would like to empha- 
size that point. It was a psychological ruse, or use, to make a man, if 
he had any religion at all, realize that if he had committed the crimes 
against humanity, that this crucifix and possibly the candles, as I 
understand the Catholics in that country use for certain. reasons, pos- 
‘sibly such things would make him aware of his sins, you might say, or 
crimes, and make him confess. a 

Senator Batpwin. Did they say how they interrogated him there? 

Mr. Lary. No, sir. They did not tell me. ; 

Senator Batpwin. You never witnessed’ one of these so-called 
trials? 

Mr. Lary. No, sir. 

Senator Batpwin. You said you had something you wanted to say 
about Dachau. 

Mr. Lary. [ spoke.of that when I said that they threw the prisoners 
together. Oh, yes, and I will say that before and during the trial, 
when I had ample opportunity to observe the prisoners, there were 
no marks of physical violence.on any of the men. They. were still at 
their ramrod attention when they stood up; they were capable of 
walking to and from the cells in perfect order. 

' Their appearance was excellent as far as their physical appearance 
was concerned. They all appeared to be well-fed and well-treated. 

Mr. Cuampers. Do you have a statement that you want to make, a 
general statement ? ‘ 

Mr. Lary. Only in conclusion. 

Mr. Cuampers. I have no more questions, Senator Baldwin. 

Senator Batpwin. Have you talked with anybody about the case 
since you have been here? Have you talked with Ellis at all? 

Mr. Lary. I was in correspondence with Colonel Ellis as.soon as I 
found out that this investigation was being conducted. I told him that 
at the time I would like to have the opportunity to return if possible 
to give the testimony that I was able to give. \ 

Mr. Cuampers. Have you also been in contact with Major Fanton? 

Mr. Lary. No, sir. 

Senator Batpwin. Have you anything further you want to say, 
Lieutenant ? 

. Mr. Lary. In conclusion, yes, sir; if I may take the liberty. 

Senator Baldwin, Colonel Chambers, and other gentlemen of the 
investigating committee, I take this opportunity to express my ap- 
preciation to you for the opportunity to testify. In conclusion, may 
I give these additional opinions: I hold in great esteem the members 
of the war crimes and other units who conducted the Malmedy trials. 
Their efforts in ferreting out the SS men from every conceivable hole 
in Europe are outstanding. 

The interrogation of those prisoners was excellent and beyond re- 
proach. - I feel certain that charges. of misconduct against them or 
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their methods of procedure will be proven false. I charge that any 
person or persons who has stated that the prisoners were beaten or 
tortured have no basis for their charges. I am positive in my own 
mind as an eyewitness that those accusations are absolutely untrue, 
unjust, and improper. 

I feel certain that those statements axe based on the words of SS 
men who were under sentence of death and who naturally took any 
encouragement to escape their punishment. You may or may not be 
aware of the fact, but the people of the world are watching with great 
interest this investigation. This is true in the country where I am now 
stationed—Venezuela. Your decision will be, I know, fair and impar- 
tial. For the benefit of any who may doubt that the massacre may 
have occurred, I am certain that they could no longer have that doubt. 

It is great compassion and sorrow for the parents and wives and 
children of my men and fellow officers that I feel, because those mur- 
derers responsible for the Malmedy massacre have not paid for their 
crime. To those relatives I say be patient, for this committee will 
prove, [am certain, that this penalty must be paid. It is only just that 
this investigation be conducted, for in this manner our system of 
justice will ‘be absolved of any blot and the untruths of certain indi- 
viduals will be returned to them in kind. 

This completes my statement. 

Senator BaLpwiy. What i is your position with the company, Lieu- 
tenant? 

Mr. Lary. Iam an accountant. 

Senator Barpwin. Are you a Soliege er aduate? 

Mr. Lary. Yes, sir. 

Senator Banpwiy. What college? 

Mr. Lary. University of Kentucky. 

Senator Barpwin. What year did you graduate? 

Mr. Lary. I graduated in 1948. When I returned from the service 
I took advantage of the GI bill of rights and returned to school. 

Senator Batpwin. When did you enter the Ar my ¢ 
i Mr. Lary. In J wanary, 1941 as an enlisted man in the Regular 

rmy 

Sonntes Baipwin. You enlisted in the Regular Army ? 

Mr. Lary. Yes, sir. 

Senator Batpwin. How old were you then? 

Mr. Lary. Eighteen. 

Senator Barpwin. Where were you living at that time? 

Mr. Lary. Tulsa, Okla. 

Senator Batpwrn. Tell us something, Lieutenant, about your mili- 
tary ‘career. Where did you serve; where did you go for your 
training? 

Mr. Lary. I enlisted i in the Field Artillery in 1941 and went to Fort 
-. Sill where I received training as a recruit. They did not have basic 
training camps at the time. ~When we later returned to duty and I 
joined my battery I was sent on maneuvers to Texas and Louisiana. 
Out of the Louisiana area I transferred to the Air Force where I spent 
2 years, and attained the rank of staff sergeant, and applied for Officers 
Candidate School and was commissioned at Fort Sill, Okla. in the 
Field Artillery as a second lieutenant. 

Senator Batpwin. When did you go overseas? 
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Mr. Lary. In 1944, sir. I do not remember the exact date. 

Senator Batpwin. And you went to the European theater? 

Mr. Lary. Yes, sir . 

Senator Batpwin. Where did you land in Europe? 

Mr. Lary. We landed at Normandy. Not on D-day, but a consider- 
able time after D-day. J would.say 3 months.after D-day. 

Senator Batpwin. Then you were in those campaigns, the final 
campaigns? 

Mr. Lary. Yes, sir. We were in Luxembourg and we were in Hol- 
land; we were in Belgium and we were in Germany. We were in the 
Hurtgen Forest when we were ordered to proceed south to Bastogne. 

Senator Batpwin. That is when this incident occurred ? 

Mr. Lary. Yes, sir. 

Senator Bazpwry. In this massacre you were wounded. Where 
were you wounded ? 

Mr. Lary. I was very fortunate. I was shot through the foot. 

Senator Batpwin. Thank you. Thank you very much. We appre- 
ciate your coming up here to offer your statement on this matter. 

Mr. Lary. Thank you, sir. 

Senator Batpwin. Colonel Straight, can you be with us tomorrow ? 

Colonel Straicur. Yes, sir. ~ 

Senator Batpwin. The hearing is recessed until tomorr ow morning 
at 10 o’clock. 

(Thereupon, at 4:05 p. m., the committee adjourned, to reconvene 
Friday, June 3, 1949, at 10 a. m.) 
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FRIDAY, JUNE 3, 1949 


Unrrep Srares SENATE, 
SuBCOMMIETEE OF THE COMMITTEE ON ARMED SERVICES, 
Washington, D.C. 


The subcommittee met, pursuant to adjournment, at 10:30 a. m., in 
room 212, Senate Office. Building, Senator Raymond E. Baldwin 
presiding. , 

Present : Senator Baldwin. 

Also present: J. M. Chambers, of the committee staff, and Colonel. 
Fell. 

Mr. Cuamerrs. Colonel Straight, when your testimony was inter- 
rupted last time, we were in process of developing with you some of 
the details of the organizational set-up of the War Crimes Branch, 
and my memory is a little hazy as to where we left off. 


TESTIMONY OF LT. COL, CLIO E. STRAIGHT—Resumed 


Colonel Stratcut. I suggest, what I was doing was answering your 
questions about the reviews, preceding General Clay’s action, wasn’t I? 

Mr. Cuampers. That is correct. We had reached the point in our 
testimony where we had said that there had been a great, many reviews 
made and we were asking you to give us rather a detailed picture lead- 
ing up to Clay’s final approval. 

Colonel Srratcur. That’s my view. 

Mr. Cuampers. Proceed from that point. 

Colonel Straieut. In that testimony I mentioned the fact the drafts 
had been prepared by three men, and I named the men that I thought 
prepared them. J am not sure of it because the cases were assigned 
for review by the chief of my post-trial section. I did not, except in 
rare instances, take any part in it and say that this case should be 
assigned to such and such aman. 

I also mentioned the fact that we had to go back and build it up 
again from the ground, from the record, and we assigned Mr. Denson 
to that task. 

Mr. Campers. May Tinterrupt? I believe that on the first review, 
one of the three men was Maxmillian Koessler. 

Colonel Strareur. That’s my best memory, yes. 

Mr. Cuamszrs. Why did you feel it was necessary to go back to 
the record and build up the review the second time? 

Colonel Srraicut. For the reason that I did not believe that it 
accurately portrayed the record. It was not editorialized in such a 
manner that it facilitated my work or my superiors, but it accurately 
portrayed what was in the record. 
1047 
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Mr. CHameperrs. Did you find that you were in disagreement with 
the conclusions they had drawn from their analysis, or was your ob- 
jection to it that the review itself was so prepared and so presented 
that it did not permit you to really evaluate their conclusions? 

Colonel Srrareur. In trying to refresh my recollection I have given 
a lot of thought to the matter, and to the best. of my memory, I cannot 
recall with any degree of accuracy whatever, as to the recommendations 


that were made; but, in the review work the fact that I might have | . 


disagreed, or thought that I might ultimately have disagreed with their 
proposal as to what action should be taken as to a sentence, was beside 
the point, if it accurately portrayed what was in the record of trial. 
I hope I can demonstrate it so that you will appreciate my point of 
view. The action with regard to the sentence only involved about one 
sentence, and obviously I disagreed with many recommendations in 
many reviews as to what should be done with the sentence by way of 
commutation, reduction, approval, or setting it aside. . 
_ There certainly would have been no point, and J never did send back 
any reviews to be built up again for the record, if I thought that it 
appeared to be an accurate portrayal of what was in the record. 

Mr. Cuampers. Now, Colonel Straight, as executive officer of the 

War Crimes Branch, one of the organizational wnits you had was this 
Posttrial Section? 
- Colonel Srraicut. Yes. However, the executive officer of the War 
Crimes Branch, or group, never had any responsibility in connection 
with the review of cases, until Colonel Mickelwaite was assigned as 
theater judge advocate. 

Mr. Cuampers. When was that, sir? 

Colonel Straicut. Approximately May 13, 1945—I was assigned in 
charge of the group on May 13, 1945. 

Mr. Cuampers. You were in charge of what—— 

Colonel Stratcut. War Crimes Group, May 13,1945. His appoint- 
ment as theater judge advocate no doubt preceded that by a day or 
two, or it might have been simultaneous. 

Mr. CuamsBers. Subsequent to that assignment did anyone come 
in superior to you in the War Crimes Group ? 

Colonel Straigut. No. 

Mr. Cuampers. So, in effect the Postrial section or branch was really 
recommending to the head of the War Crimes Group, the recommen- 
dation that you would make the higher authority, as to the disposition 
of the sentences of the court? ; 

Colonel Srraicut. It is all a question of phraseology. I think it is 
better expressed by this: That the Staff Section doing spadework for 
me—I had the responsibility by a theater directive to make direct 
review and recommendation for the theater commander, and it passed 
through the judge advocate for his action. 

Mr. Cuamprrs. So it is a fair statement that starting with the time 
that you were appointed that you were responsible for the review action 
of these cases for the theater commander ? 

Colonel Srraigut. Exactly. 

Mr. Cuameers. Now, to carry this continuity on through did'the 
theater commander set up any review of your review? Was there 
another group or layer between you and the theater commander before 
he made his final decision ? 


\ 


MALMEDY MASSACRE INVESTIGATION 1049 


Colonel Srrarcur. The theater directive required, as I said the other 
day, that the theater judge advocate give the theater commander his 
view, the theater judge advocate’s views as to the reviews and recom- 
mendations of the deputy judge advocate. In other words, there was, 
by directive a requirement that the theater judge advocate also go. 
over the case. ; 

Now, as something directly related to that, about July or August 
1947, because of the tremendous volume of reviews of war crimes cases: 
and the multitudinous duties of the theater judge advocate in that; 
connection, he, informally. and not by way of a theater directive, 
assigned men in his staff to agencies or boards which he termed boards. 
of review, to facilitate his work.in taking his action in coming to, 
his recommendations as to the records. 

Mr. Cuamprrs. Now, were these informal boards of review that: 
were created by the theater judge advocate, those boards of review 
which have been referred to in our records from time to time as the. 
Frankfort Board or the Harbaugh Board, and so on # 

Colonel Srraicur. No doubt, both—I don’t remember the record, 
but it is entirely probable that those expressions have been used. 

Mr. Cuamprrs. Because it was a fact that they were located in 
Frankfort, and Colonel Harbaugh at that time, was he responsible for- 
doing that work for the theater judge advocate ? 

Colonel Straten. Oh, yes. Colonel Mickelwaite ceased to be the-. 
ater judge advocate and was returned to the United States the latter. 
part of March 1947. Colonel Harbaugh reported to the theater 2 or- 
8 weeks before that time, and as Mickelwaite left the assignment: 
Colonel Harbaugh took it over. 

Mr. Cramspers. Well, now, there has been mentioned in the record, 
it has been repeatedly mentioned, that when Colonel Dwinell was: 
assigned as an adviser to one of the review boards—was that your 
posttrial section or was it the so-called Frankfort Review Board ? 

Colonel Straicut. It had nothing to do with my organization. 
That is in connection with the informal staff board, or whatever you 
term it, that was working for Harbaugh. 

Mr. Cuampers. Now, Colonel Straight, perhaps you are not the 
best person to ask this question, but who assigned Colonel Dwinell to. 
duties in connection with the reviewing of cases in which he had 
been an active participant ? , 

Colonel Srraicut. I can help you out by way of hearsay. 

Mr. Cuampers. Let’s have that. 

Colonel Srrarcut. As I recall, I was aware of the fact that he was: 
being so assigned as an aide to the board at the time or soon afterward. 
I cannot be at all sure, but my best memory is that Colonel Harbaugh 
discussed the matter with me by telephone. Also, my best memory is: 
that I recommended againt it, on general principles. It certainly was 
a novel thing to do. Also, my best memory is that he expressed the 
view, in the discussion, that the record was extremely complicated. 
The facts back of the case in this combat action were difficult to por- 
tray, incidentally there was great difficulty for us in preparing the. 
review and recommendations, that is, my staff—and he thought under: 
the circumstances, and I believe also that the question was mentioned 
as to the rumors and gossip in connection with the development of 
the case—he thought it appropriate under the circumstances in order- 
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to make certain that no injustices resulted to any accused, that 
Dwinell’s knowledge of the record be made available to the board to 
facilitate their action. 

Now, since the hearing started, I discussed the matter with Colonel 
Harbaugh. I was surprised at some assertions that he had appointed 
Dwinell to the Board, and he had required him to assist the Board, to 
some extent, over his objections; and I was told by Colonel Harbaugh 
that the first he realized that Dwinell was assigned to a board, and 
was to review the Malmedy case, was when Dwinell came to his office 
and raised the question of his serving in connection with the Board. 
¥ think I accurately portray his remarks to me when I say that he then 
told him, “Oh, no. It’s not right for you to be on this Board.” A 
lengthy discussion of an hour or two ensued, Colonel Harbaugh’s 
interest being an interest in the case generally, and as.an outcome of 
it, the idea was born for Colonel Dwinell to render some ex-officio 
assistance to the Board in working the records. 

Mr. Campers. Well, now, would it have been possible for Colonel 
Dwinell, in fact without his duties having required it—serving as an 
ex-officio member of that Board of Review—to have reviewed cases 
other than the Malmedy case, in which he might have been a partici- 

ant? 
- Colonel Srraicut. No; I don’t think that follows at all; for the rea- 
son that the membership on the boards, he first had only one, and later 
near the end of the review program, I think he had four or five, but the 
personnel on a particular board was not static, they were shifted in 
order that, one of the reasons for shifting them, the primary one was, 
to be sure that the men didn’t work on them in connection with the 
cases that they prosecuted or defended. Most of the personnel on these 
boards were personnel that were assigned to my Dachau detachment. 

Mr. Cuameers. Did Dwinell only work on the Malmedy case dur- 
ing his assignment to the Frankfort Review Board? 

Colonel Srrarcut. I can’t be at all sure about that, but I think it is 
quite certain that he worked on other cases. 

’ Mr. Cuampers. And isn’t it a fact that Dwinell, while working as 
a part of the War Crimes Group, with the exception of the case in- 
volving the WAC captain that was mixed up in some thefts, that 
Dwinell normally was on the prosecution side of the cases? 

Colonel Srraicut. First, about the WAC captain, the Litchfield 
cases, and the Kronburg cases which incidentally drained my person- 
nel by General McNarny’s personal direction, that I was to deliver 
up personnel for those-cases—had nothing to do with war crimes op- 
eration, nothing to do with my functions at all; and, insofar as Dwinell 
worked on those he was on temporary duty with the judge advocate of 
the Continental Base Section. 

Senator Batpwin. What was that case, that escapes my mind? 

Colonel Srraicut. I didn’t work on it a 

Senator Barowin. That had to do with our own personnel ? 

Colonel Strarcutr. Some American military detention facilities in 
England, and a colonel in the American Army, and I cannot ‘tell you 
his name right now. , 

Mr. Cuamoers. Killian. ” 

Colonel Srratcut. That’s right. 

Mr. Cuamesrs. The point I am getting at, Colonel, is simply this, 
that as I understand the picture Colonel Dwinell probably did work 
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on other cases in a review capacity, for Colonel Harbaugh, and I 
further believe, this is why I am checking the record now, that Colonel. 
Dwinell himself said it would have been possible for him to review. 
the other types of cases. 

Now, it is rather an unusual procedure to find a man who had 
been a defense counsel placed in a position to advise the Board of 
Review on the case, but it would seem to be even much more unusual to 
find that same man who had handled the case from the prosecution. 
point of view to have been put in the position where he might have been 
passing on it, or advising groups of people who were passing on 
cases in which he had been a prosecutor. 

Colonel Straicur. I don’t think at all that you will find that Colonel 
Dwinell ever, while working in Harbaugh’s office, aided in any manner 
in reviewing any case in which he served as a prosecutor. I don’t 
think you will find it. I don’t know, myself. 

Mr. Cusmpers. I certainly know that the record does not show that, 
but I also know that the record shows that a man who had been work- 
ing in inferior courts was up there in one case of your courts review- 
ing a case in which he had been an active participant for the defense. 

Colonel Srraicut. Well, it’s a question of phraseology in reviewing. 
However, I don’t want to argue about that. I can concede this, that 
Harbaugh’s problem was a problem on which reasonable mights might 
differ. I recall quite positively, I recommended against it when he 
discussed it with me. 

Mr. Campers. Without trying to impeach Colonel Harbaugh or 

‘yourself or anyone else but speaking as a matter of procedure, before 
we get through here I will find this particular statement, Colonel 
Dwinell said that as an ex officio member, that he was advising the 
Board of Review on the Malmedy cases, and Colonel Dwinell further 
stated that he took occasion, at every opportunity, to advance the cause’ 
of the defense. 

Colonel Straicut. I realize his testimony to that effect. 

Mr. Cuampers. That is in the record. 

And in addition to that, Colonel Dwinell said that he assisted in 
the preparation of the recommendations of the so-called Harbaugh 
Board, and I am merely speaking now from a procedural point of view, 
that there are two inferences or two conclusions that could be drawn: 
One is that Colonel Harbaugh felt that the earlier reviews, and the 
handling of the trial were under such a cloud that he needed to. bring 
somebody from the defense staff up to help advise him on it; or the 
other conclusion is that either due to a scarcity of personnel, or some- 
thing of the kind, they reached out and picked out a trained man to 
help them. 

_ Now, there may be other conclusions, Colonel, but those are two 
immediate ones that come to my mind. 

Colonel Srraicnr. There is an implication or inference there that 
T don’t think it is appropriate for me to respond to. However, I would 
be extremely glad if you would get Colonel Harbaugh to express his 
views, both from the standpoint of my ability and my integrity. Peo- 
ple at times may have more than I have 

Mr. Cuampers. Colonel Straight, I would like for the record to 
show very clearly that this line of questioning is not aimed at you—— 

Colonel Srraieut. I realize that. 

91765—4967 
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Mr. Cuamsers. This line of questioning, however, is a sincere effort 
on my part to bring out evidence. which might indicate where this. 
committee could be helpful in avoiding some of the mistakes that: 
have crept into this matter. I am not referri ing to.the Malmedy case 
particularly, but in the Malmedy case we did find that a man that 
had been anactive participant in the lower court, through action; 
certainly of higher authority, was placed in position to materially, 
according to his own statement, argue his side of the case before a. 
board of review. 

I submit to you, and I think you have answered it fully, but I 
submit to you that it should have been impossible, that after having 
been assigned to work with the board of review to have also been 
passing on cases in which he had been on the prosecution side of the 
matter—if I may finish the situation to show you what I'am after 
here: A great many of the difficulties that seem to have gotten into 
the war crimes situation stem from:this matter of adequacy. of com- 
petent personnel. It would appear that the reasons why Dwinell 
was put there were rather important. Now, if it is based on this 
personnel situation, then definitely it is something that gets into the 
question of long-range planning to meet situations of this kind in 
the future; if Colonel Harbaugh had, because of all the rumors and 
gossip and stores that have been connected with the Malmedy case in 
particular, felt it necessary to bring Dwinell up there, I agree with 
you we should get Colonel Harbaugh over to tell us why he did it. 

Now, I repeat again that so far as the evidence we have before us 
is concerned, on this particular point or any of the others, that nothing - 
affects your integrity or ability, but this whole situation is confusing. 

J have made rather a long speech only for the purpose of clarifying 
my line of questioning, and if you care to comment or: elaborate on 
the matter, go right ahead. 

Colonel Strain. Well, my only remark would be this, to be sure 
the record is.correct as I know the facts: That is, the Ilse Koch 
hearings to the contrary, prosecution and defense counsel were not 
positioned in my organization to influence the action of the staff that 
worked for me in preparing reviews and recommendations. And, 
insofar as I have been able to gather, by hearsay, I don’t think that 
in Colonel Harbaugh’s office that anybody ever worked in a capacity. 
similar to what Dwinell did, except in this Malmedy case. 

Mr. Campers. And I presume that, you have already said that this 
was a rather unusual procedure, that in talking to Colonel Harbaugh 
about it you said it was rather an unusual thing. 

. Now, I prestme from the standpoint of procedure, that it is not, 
a desirable situation to have either a pEgrecuter or defense counsel 
assisting in the review of cases. - 

Colonel Straten. Not in my opinion. : I agree with you thor- 
oughly. — 

Senator Batowin. There was testimony from Colonel Mickelwaite 
that there was a great shortage of personnel. Would you concur im 
that, Colonel? ~ 

Colonel Srrarcizr. Yes, I certainly would. I could give-you, if you 
are interested, orally, a brief résumé of the situation throughout the 
program, and "also some brief idea as to the tremendous steps ¥ we took 


to try to get personnel. 
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_ Senator Batpwin. I would like to have you say what you would 
like to say on that, because I think that is an important factor in this 
whole thing. are) oS 

Colonel Srratcut. I have quite a lot of documents here that I can 
give you. -You can have an opportunity to look at as many of those 
as you would like, in that connection. 

When I came to Paris, at General Betts’ direction 
- Senator Batpwin. When was that? 

‘Colonel Stratcut. March 13, 1945, and assigned second in charge 
of the War Crimes Branch, as it was then called, to look over the 
situation, it appeared to me that, if even part of the plans of the 
War Department were carried out, that it would be a tremendous 
task. It would call for a tremendous number of personnel, as com- 
pared with what those then working on the problem had in mind. 

I was successful, to a considerable degree, in getting General Betts 
to the same point of view, sufficiently so that I think that on April 6, 
1945, he flew to London to have a conference as personal adviser to 
President Rosenman, I believe his name was, who, was with Roosevelt 
and President Truman. He took a considerable interest in it and he 
said that he would take direct action, and indicated that the direct 
action he intended to take was take it up personally with Assistant 
Secretary McCloy. se os 

About a week following that, Assistant Secretary McCloy and Col. 
M. I. Cutter, who was then McCloy’s adviser on war crimes, were in ~ 
Paris, and General Betts had a conference with them, 

- Asa result of that conference, a telecon conference was arranged 
with the War Department, I think General Henry, and at least a 
couple of generals in G-1 of the War Department, and they placed 
quite a sizable requisition for personnel and tried to impress upon 
the War Department that personnel were not procurable, either by 
way of training or in numbers in the theater, and incidentally those 
were not in large enough numbers to satisfy my ideas as to the answer 
to the problem. : 

‘The War Department finally got some action. They sent over some 
lawyers. They sent over some court reporters and some interpreters, 
but they never did fill even this initial requisition, during 1945. I do 
not remember whether that requisitioning included the requirements 
that they had for about 25 or 80 lawyers of proven legal ability with 
5 or 10 years’ practice, I forgot which, it was in that area, but I know 
for sure that soon thereafter, I was successful, Jaworski and J. Colo- 
nel Jaworski is a very bright partner of the firm Colbright, Cooper & 
Freeman, of Texas. We were successful in selling the idea that they 
should be German-speaking lawyers. Incidentally, Colonel Jaworski 
could speak German. We had a requisition for 25 I think was the 
actual number that was put infor. -. ; ae 

‘Well, about VJ-day, or a little before, a considerable portion of the 
recommendations for a requisition for court reporters and interpreters 
canceled out and they said they couldn’t send them. They also said 
they couldn’t send a portion of the lawyers that were requested, as 
I recall. . 

We had staff studies going about every week or 10 days, as much as 
we felt we could and still be within the bounds of military propriety. 
Tn the early fall, or middle fall, about October, I think, the idea was 
born in the War Department that they couldn’t furnish the officers, 
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VJ-day having happened, but they might be able to procure civiliang 
if we could use them. 

Now, the situation at that time was not very advantageous from the 
standpoint of handling civilians, but we told them we could if they 
would put them in uniform and give them proper—that is, the uniform 
they required civilians to have—and I think there was another telecon 
conference between General Betts and G-1, War Department, in 
August and another one about October, or November, as Colonel 
Mickelwaite indicated the other day General Betts was in Washing- 
ton at the end of the year 1945, to personally pursue the problem, and 
our results in the War Department were very, very meager until 
December of 1946. I think we had a telecon conference in the spring 
of 1946, but, any rate, we got General Bevins and General Ball— 
General Ball was chief of staff under General McNarny and. was par- 
ticularly interested in this thing—and they started sending some per- 
sonal cables to the War Department. 

Following, about May 1946, the position of the theater headquarters 
was extremely adamant that they just had to have personnel in proper 
numbers and proper capabilities, and I sent, or we sent, Colonel Car- 
penter, who. was here to testify the other day, to Washington in June 
to aid in plans for selection, in efforts to get the personnel. 

Starting about August 1946, personnel turned up in numbers that 
were quite satisfactory from sources within the War Department, 
‘ within the theater, and, incidentally, I think in about February they 
ran all the officer personnel in the theater to locate officers with legal 
experience, and it was a command directive that if they had legal 
experience of any kind they were to be assigned to the war crimes, 
which was done. 

Following, about September or October 1946, we had personnel in 
sufficient numbers. Our efforts to get German-speaking lawyers and 
lawyers generally with considerable trial experience and experience in 
law never materialized. J don’t mean to say that we didn’t have quite 
a few very good personnel in the war crimes. Wedid. At the same 
time, from the very start we were required to utilize young lawyers 
with no experience at all, just out of law school and in the Army. 
In that connection it might be of interest to note that we took the posi- 
tion that each war-crimes investigating team had to be staffed by two 
lawyers, two or more. We took the position that the evidence should 
not be procured by laymen, and I am still extremely sold on that con- 
clusion. There was pressure from General Betts and some people at 
headquarters to use CIC personnel, but, particularly in view of the fact 
that we were going to use the sworn testimony, the extrajudicial state- 
iments of witnesses, I was of the view that it was essential that it be 
done by capable lawyers. 

We ultimately got to the place where there was no other solution, 
other than to use laymen almost exclusively on the war-crimes investi- 
gating teams. We had 19 of those working in areas from the North 
Sea to the Alps, down into Austria, in the early days. Also, there 
was agitation, which was a factor, from the standpoint of consumption 
of personnel, for us to take on projects other than what we had in 
mind. The directive at the outset, of the War Department, was not 
too much in detail, and we concluded that the only people we could 
ever possibly expect to try would be those who had committed crimes 
involving American nationals, as victims, and mass atrocities com- 
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mitted in the American zone of occupation. When I say “mass atroc- 
ities,” I mean such cases as concentration-camp cases, and so forth. 
But, there were letters from the War Department, agitating for us 
to investigate cases involving nationals of any of the United Nations. 
‘We successfully avoided their burdening us with that. Also, there 
was agitation for us to take over the job of trying—I think Colonel 
Mickelwaite mentioned this the other day—members of the criminal 
organizations that were on trial at Nuremberg. We successfully 
avoided taking over that job. 

Also, there was agitation, after the decision at Nuremberg, which 
we successfully avoided, for us to include a charge in each of our cases 
based upon the Nuremberg decision control counsel law No. 10, 
touching such of the accused as were members of criminal organiza- 
tions, with that. We did it in one case, and then we got thereafter 
relieved from that. That would have dragged our cases out and made 
the investigation problem much more burdensome. 

I think I have covered that, perhaps, as well as possible. 

Senator Barpwin. Well, the cases that you did try were those that 
were violations of the rules of war in one phase or the other? 

Colonel Srraieut. Yes, sir. Incidentally, almost without excep- 
tion, I cannot say to you for sure, but almost without exception every 
case we tried involved an ordinary crime, had it been a violation of 
the municipal criminal law, and was a violation of the very wording 
of the Hague Convention, the annex thereto, or the Geneva Prisoner 
of War Convention of, I think it was, 1909. In other words, we were 
not proceeding on untrodden ground. 

Senator Batpwin. When you got this personnel, what procedures 
or programs did you follow with reference to them? I mean, here 
comes a man over from the United States, that was to report to you for 
duty. How did you deal with them? What was your procedure? 

Colonel Srratcut. In the days when I was executive officer, I think 
it is fair to say that I personally interviewed 95 or more percent of all 
officers, court reporters, and interpreters that came in. 

Senator Batpw1n. What was the nature of that interview? What 
did you discuss in those interviews? 

Colonel Straieut. I had the personnel people cause the man to fill 
out a mimeographed questionnaire that I had prepared for that pur- 
pose, in an endeavor to find out what his experience and capabilities 
were. Then the man was sent to me, with that questionnaire com- 
pleted, and with his 66-1 card, and such other records as he had 
available. 

Senator Batpwin. What is the 66 card ? 

Colonel Srratcut. It is merely a card with rather meager amount 
of information on it, but it is an official card that travels with the 
officer. 

Senator Batpwin. I see. 

Colonel Srratcur. It shows a little bit about his activities in civil 
life, and his assignments in the Army, and incidentally, his rating in 
the Army. 

They came to me and I talked to them and endeavored to find out 
the things I needed to know, in addition to what I could:see by looking 
at their 66-1 card, and also the mimeographed sheet. 

Senator Barpwin. You did this individually, or in groups? 

Colonel Straieut. Individually. 
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' However, in addition, particularly with the larger groups that came 
in, I had some of the others, talked with them in an endeavor to orient 
them on the work; and, moreover, we had a mimeographed set of 
printed directives and instructions in regard to the operations, that 
we delivered to them. As a matter of SOP routine to each officer 
that came in. 

Senator Batpwin. Well. 

Colonel Srratcur. After Colonel Mickelwaite was assigned as 
theater judge advocate, I still interviewed quite a few of the people 
that came, but I don’t think the percentage was near as high as it was 
before. ; 

Senator Batpwin. Well, in those conferences, did you ever say any- 
thing to them that would indicate your feeling, if you had a feeling, 
about what the outcome of these trials ought to be, or how these people 
should be handled, or that we should make short shrift of them, or 
anything of that kind? 

Colonel Srraicur. No, sir. I, from the beginning to the end of the 
program, I made every endeavor I could, with the time and personnel 
available, to assure that people had a fair trial. 

Senator Batpwin. One of the witnesses here, I think—— 

Off the record. 

(There was discussion off the record.) 

Senator Batpwin. Did you at any time at any of these meetings, 
either in conferences with individuals or in general meetings, say 
anything to the prosecution staff, or to the defense staff, or to any of 
the personnel that they were not to be involved in technicalities; that 
they were to make short work of it, and that they were to proceed 
as rapidly as possible, or language of that kind? | 
' Colonel Srrarcut. No doubt I have used expressions somewhat simi- 
lar to what you used. This situation obtained: That some of the 
defense counsel were set on the idea of haggling about this and that, 
as one would if he were trying a case in American municipal] criminal 
law. As you have observed at the hearings, you well know that follow- 
ing the rules of evidence that the President prescribed, such as in the 
saboteur case, that such evidence as the court thought to be of probative 
value was admissible; hearsay evidence would be admissible, and so 
on. The statements, extrajudicial sworn statements of one accused 
against another were used. My superiors were doing their duty. They 
were urging me to get along with the job, and, very appropriately, 
they were urging me to see that every man, to the greatest extent 
possible, did a day’s work for the Government, and I attended, I think, 
two—I don’t know whether you refer to the counsel meetings at 
Dachau— attended, I think, two counsel meetings at Dachau. I think 
they were started by Colonel Bresee and Colonel Durst in the forepart 
of 1947; I attended two and I am sure that J made remarks about the 
law applicable, the rules of evidence applicable, and discouraged the 
idea of purely dilatory tactics in connection with argument on rules 
of evidence, endeavors with that reason to apply the rules of evidence 
in American municipal court law as contrasted with the rules of evi- 
dence applying to the war-crimes trials. In other words, I have said 
that I am suré I discussed the rules; I discouraged indulging in dila- 
tory tactics by way of arguments or repetitious objections every timé 
pe asked a ‘question that the court would obviously have to 
overrule, “ 
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Senator Batpwin. Well, in that case—— 

Colonel Srraicut. It was inescapable. 

Senator BaLpwin. Is the committee to infer by that that what you 
are saying is that the point that you stressed was that these cases were 
tried under the rules that were different from those that are obtained 
in American criminal courts; that is, they were tried under rules 
established for military courts. Is that what you mean to imply? 

Colonel Srratcutr. Exactly, exactly; and also in those conferences 
I touched on such questions as lawyers going ahead preparing their 
cases and not being dilatory and saying, “Well, no,” never being ready 
to try cases. 

Also, I stressed the fact that they were not to grasp every opportu- 
nity to run over to Munich with pretenses of going over to interrogate 
somebody and actually going out on a frolic, and so forth. The admin- 
istration at Dachau was very difficult, because our war-crimes opera- 
tion was carried on in a series of low one-story buildings that had 
been used, part of them, at least, had been used as small-arms ammuni- 
tion factories, or at least small-arms factories, and had been operated 
as concentration camps. There were innumerable entries to these little 
buildings, and personnel rightfully had excuses for going out, maybe 
‘down to inside the prison enclosure to interrogate witnesses, or go 
outside to interrogate witnesses, and the problem of keeping people on 
‘their work was a very difficult one. arta: 

Senator Batpwin. Was your task as executive officer, Colonel, con- 
cerned with the selection of the defense counsel ? i ot 
- Colonel Straicut. We had little occasion to select defense counsel 
during the time I was executive officer, because—defense and prosecu; 
tion—because at that time the responsibility for the actual operations, 
the investigation. of cases and the trial cases was in the armies, the 
Third and Seventh Armies. It is true that we did lend personnel to 
the Armies from time to time, as we did in the Malmedy case, to prose- 
cute and defend; and I led quite an active life as executive officer and 
no doubt in some instances I did, and there were instances where we 
were going.to lend personnel, recommend to.Colonel Mickelwaite that 
this or that officer be assigned to the task. ar, 
. Senator Batpwin. How was the defense counsel selected?: From 
your knowledge, that is. : 

Colonel Srraicnr. In cases generally? 

Senator Baupwin. Yes. ; 

Colonel Straicut. At the time when we took over the operation or 
while it was in the Armies? 

Senator Barowin. Both times. 

. Colonel Srratcirr. The people working for the Judge Advocate for 
the Armies, I assumed, made recommendations to or in the name of— 
that is, recommendations to the Judge Advocate of the Army as to who 
should serve as prosecution and defense, and as a result memorandunis 
‘were processed to the adjutant at the Army headquarters for the propa- 
gation of orders. 

I do know that insofar as the operations of the Third Army were 
concerned, that Colonel Corbin, who was in charge at Dachau at the 
time the Malmédy cases went to trial, was given almost a complete 
hand by Colonel Cheever in all those matters. Asa matter of. fact, I 
think he would call up the Judge Advocate General of the Third Army 
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and ask for orders to be issued and there was no coordination there 
with Colonel Cheever at all.. 

' Now, if you are getting to the question of whether the cards were 
stacked against an accused, I never at any time saw any evidence of 
that. The contest was pretty well matched from a standpoint of prose- 
cution and defense counsel, insofar as those, while we had the responsi- 
bility of those in the Army—when we took over the operational end of 
the war crimes program—— 

Senator Batpwin. When was that? 

Colonel Srratcut. Around July 1, 1947, 1946, pardon—we concen: 
trated everything at Dachau. We closed the enclosure near Ludwigs- 
burg, the war crimes enclosure that was established and moved them 
all to Dachau, and the court section that was operating near Ludwigs- 
‘burg was moved to Dachau, and the man who acted as chief of the 
Dachau detachment, to a great extent, was the man who made recom- 
mendations as to the appointment of counsel. I will be very frank 
with you in saying that, except in the larger cases, after that time I did 
not personally deal with the problem because I was of the opinion that 
Colonel Bresee was proceeding in an appropriate manner. 

On the bigger cases, I did take an active part in assigning counsel, 
vue to a great extent it was merely okaying recommendations to Colonel 

resee. 

Senator Batpwiy. It is not clear in my mind just what your duties 
were, in connection with the assignment of defense counsel, prosecu- 
tion counsel, investigators, and interpreters. 

* Colonel Srraieur. During the stage, after the operations were taken 
over at theater headquarters—or afterwards? 

Senator Barpwrn. When you first went. You spoke of going to 

*Paris as an executive officer under General Betts—— 

Colonel Srraicur. Yes. At that time the organization consisted 
solely of the little section in the office, with the theater directive re- 
quiring that the Army groups establish a War Crimes Branch in the 
judge advocate of that group, and that there be likewise one estab- 
lished in the judge advocate sections of the armies. Al those agencies 
were virtually without personnel. As we campaigned for personnel, 
we also organized war crimes teams and we organized and equipped 
them in Paris and assigned them down to the Army groups for re- 
assignment later. 

At the end of hostilities we had organized and staffed and delivered 
eight such teams. Later we organized the additional number going 
up, to 19. 

The teams, with the exception of one or two, were all assigned to 
the armies with no opportunities for headquarters to control them, 
other than to give them suggestions on down the line. 

Virtually all the time before the operations were taken over by 
the headquarters, to July 1, 1946, there was one or two what we called 
formal teams assigned to an agency near our office so that we could 
in fact, even though a staff section, direct their actions; and, on cer- 
tain important cases we had what we called informal teams, people 
of certain ability that went out and gathered evidence. 

Senator Batpwin. At the time of the Malmedy trials you were at 
Dachau, were you? 

Colonel Srraicut. No. 
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Senator Batpwin. Where were you! > 

Colonel Srratcur. Our. headquarters were moved from Paris to 
Wiesbaden in June 1945. The headquarters remained there until 
about the 20th day of November 1946 when they moved to Augsburg, 
so the headquarters were at Wiesbaden at the time of the Malmedy 
trials. 

Senator Barpwin. Well, what is not clear in my mind at all, is how 
the prosecuting attorneys that tried the Malmedy cases, for example, 
and how the defense attorneys that tried the Malmedy cases were 
selected. 

Colonel Srrateur. I think that Colonel Mickelwaite, in that in- 
stance, in fact I know that he selected Colonel Everett. It is entirely 
possible that by ’phone call in from the field, Everett expressed the 
desire to have Mr. Strong, and he was assigned to him. I have no 
recollection whatever of being involved in the assigning of Colonel 
Dwinell. Asa matter of fact, I am not sure that I knew him; at the 
same time it is entirely probable that he came im, was shipped over 
from the States, and if he did he was processed through headquarters 
and I did know him. 

I took quite an active part in the development of the Malmedy case 
by assigning Major Fanton and some of his staff down at Schwabisch 
Hall. Major Fanton, I remember there was the question came up 
as to who would take his place. Colonel Ellis was then head of what 
we call the Evidence Branch, and he wanted very much to go down 
and take over the balance of the investigation and try the case. I 
think it entirely probable that I recommended to Colonel Mickelwaite 
that that be done. 

Of course, in technical approach to it, these men that were assigned 
as prosecution or defense counsel were agents of the Third Army. 
The Third Army headquarters issued the order appointing the court, 
the court was working for the Third Army in its technical aspects. 

These men that came from headquarters were loaned to the Third 
Army for that purpose. 

Senator Batpwin. Well, was your War Crimes Division under the 
Judge Advocate General’s Office of the theater ? 

Colonel Srrarent. It was part of it; yes; sir. 

‘Senator Batpwin. And then, I mean in other words, your work was 
a separate division under the J udge Advocate General’s office? 

Colonel Srraicut. Exactly. In other words he had a deputy for 
what he called operations and a deputy for war crimes. 

Senator Batpwin. Well, the deputy for operations was the deputy 
that dealt entirely with the ‘procurement of the personnel 

Colonel Straicut. No, he dealt with the military justice side and 
then there was a war crimes side. 

Senator Batowin. And the war crimes side is the side that 

Colonel Straicur. That I was involved with. 

Senator Batpwin. And that was the side that set up the organiza- 
tion for the prosecution, the defense, the investigation and the inter- 
preters, is that correct? 

Colonel Srrateut. Yes, sir. 

Senator Batpwin. What I am trying to get is, the record of, in 
my own mind, the organizational set-up of this thing. Of course, ‘the 
whole originally was under the Third Army or the Seventh Army, 
is that correct ? 
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Colonel Srratcut. The operational responsibility for the gathering 
of evidence and the trial of cases was under the Seventh and Third 
Armies, following about the 1st of July 1945, when the other armies 
were deactivated. The War Crimes Agency at the Headquarters, part 
of the Theater Judge Advocate’s Office was purely and simply, at least 
in the technical aspects, a part of the staff section, up until July 1, 
1946, when the theater headquarters took over complete responsibility 
for all operational aspects for the war crimes program. 

Have I made myself clear ? 

Sener Batpwin. In a way, yes. It is still a little bit hazy in my 
mind. 

Colonel Srraicut. I think if we started in with this thing in its 
chronological order, it probably would have been easier for us to bring 
out the picture. 

Mr. Cuampers. Colonel Str aight, would it be possible for you to 
reconstruct an organizational chart. and keep it on a chronological 
basis? You might have four or five charts. 

Colonel Srraicutr. I can show you organizational charts. I think 
there i is one about July 1945—yes, here is one. 

’ Then, Iam sure there is a later one. 

Senator Batpwin. I would like to have that. 

Colonel Srrarcur. Here is one July 1945, and one December 1946, 
which shows the thing at the time the armies had the operational 
oy and at the time when the headquarters had the respon- 
sibl ity 

Mr. Coampers. What are you quoting from or showing us the chart 
from, Colonel Straight? 

Colonel Srrarcut. History of War Crimes Operations which I was 
required by an operations directive to make at the end of the operation. 

Mr. Cuampers. That is an official document.of the Department of 
the Army ? 

Colonel Srraicur. Yes, it is in this sense, that I was required to 
make it, as you make histories of organizations in the armies. 

Now, i might add this, that General Harbaugh planned, in pub- 
lishing it and printing it, to change its form, and he was going to add 
a preface to it by way of ‘another volume possibly and portray the end 
of the operation that took place in his office. That other aspect of it 
has not yet been covered but that is an official document as such. 

Mr. Cuameers. It would then be possible to secure a copy of it for 
the record? 

*. Colonel Straicut. Yes. . 

Mr. Crzampers. Will Colonel Fenn or yourself see that copies of 
those get in the record ? 

Senator Baupwin. I wonder if we have available the report of the 
Deputy Judge Advocate for War Crimes. 

Colonel Straten. Iam quite sure you do not, as‘yet. 

Colonel Fenn. Could they have that? 

~ Colonel Strarcutr. Yes; 1 imagine they can get that. I hope I can 
Bet another one. 

Colonel Fenn. You can have that. 

‘Senator Barywrn. I think that is very impor tant, particularly these 
two organizational charts. 

- Mr. Campers. That will be fine. ° 
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Colonel Srratcur. That gives the history of all applicable opera- 
tional records, and otherwise, in connection with it, 

Senator Bazpwin. Colonel, Mr. Chambers was questioning you con- 
cerning the participation of Colonel Dwinell in the review of some of 
these cases. 

In these reviews were there any members of the prosecution, to your 
knowledge, that were ever concerned with the reviews, as a member 
of the reviewing board ? 

Colonel Srraranrr. The answer is “No.” 

Certainly not in my operations or in my office, and I have every 
reason to believe that Dwinell constitutes the only exception to the 
proposition that prosecution and defense never worked or aided in 
making reviews and recommendations. 

Senator Batpwtn. In making these recommendations and reviews, 
would Colonel Dwinell, to your knowledge, actually participate in 
the final decision as to what was going to be done about the review ? 

Colonel Strataur. I don’t think he would. That i is, I do not think 
he did; but, that was in Colonel Harbaugh’s office and I cannot help 
you on ‘that, except that I put in so much hearsay before with regard 
to that matter that I do recall Harbaugh saying, “Well, he wasn’t 
interested in Dwinell’s views.” The last 2 or 3 days, he made that 
remark. 

Senator Batpwrn. Here’s what Colonel Dwinell testified to: 

Mr, CHAMBERS. At the time that the board of review sat on this, did you have 
any contact with or relation with the board of review? 

Colonel DwWINELL. I certainly did. 

Mr. CuamBers. Did you know that while you were working with the honed 
of review that you were working on these cases? 

Colonel DwIneELt. I did. 

Mr. CHameurs. Did you.have anything to do with the preparation of this 
report? 

I don’t recall what report that was. 

Mr. Cuampers. It was the report of the Harbaugh board on the 
Malmedy cases. 

Senator Barpwin (continuing) : 


CoLoneL DwInELt. I did not; not to this extent. The report that I have before 
me was written in the main by Colonel Scarborough 


Mr. Cuampers. That’s correct. 

Senator Batpwin (continuing) : 
and every day he and I discussed the language therein, and wherever I could 
speak for the defense I did. 

Now, I will frankly state so. 

Mr. CHampBers. Then you would say that the points of view of the defense 
certainly had adequate representation before the board of review? 

Colonel DwinEt.. They did; very vigorously did I advocate the defense. 

You, yourself, did not sit on this board of review ? 

Colonel Srratarr. No, sir. 

Senator Batpwin. What was your connection with it? 

Colonel Srrataur. None actually. That board of review was in 
Colonel Harbaugh’s office, the theater judge advocate’s office, see. Our 
oftice headquarters was at Munich, and I had no connection with it 
at all, except that I was on Colonel Harbaugh’s staff, too, located 
about 250 miles away. 
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Senator Batpwin. So it is a fact that at the time these Malmedy 
trials were reviewed that Colonel Dwinell was working with the 
review board? 

Colonel Srraicut. I wasn’t at Frankfort at that time, during the 
entire time, but I understand it is true. I think I was told so over the 
telephone more than one time and the record here says it is true. 

Mr, Coamerrs. Volume 10, page 1054, Colonel Dwinell said further 
on that point, in response to a question by Senator Hunt when he 
asked him after some discussion about the board of review: 

Senator Hunt.. Then the fact that you were just in an advisory capacity is 
more or less of a technical term than it is a fact that you did not participate 
because if you were there for that time and actually in conferences with them 
on the review board, then you were functioning really as a member of the review 
board, although technically you were not so designated? 

Colonel DwineLt. Well, I can say this without trying to evade any particular 
question, that when the conclusions were reached by the board I did not sign my 
name to any report. I refused to be a part of the board to any extent that I 
would go on record as agreeing with them. Naturally as defense counsel I 
could not. 

Senator Hunt. Did you at any time argue any of your points of view before 
the review board? 

Colonel DwiNELL. Every day. 

Senator Hunt. And you participated just about as fully as you possibly could? 

Colonel DwinEtL. For the defense. 

So I think the record shows pretty clearly from Colonel Dwinell’s 
own testimony that he had a very active part in these review pro- 
cedures, and I think it is highly significant, Senator Baldwin, that this 
particular board of review, the Harbaugh board of review, recom- 
mended to Colonel Harbaugh that 27 of the sentences which Colonel 
Straight’s board of review had recommended to him be disapproved 
in their entirety. I think it is also significant that that recommenda- 
tion was only accepted by Colonel Harbaugh in 11 cases. I would 
like to ask Colonel Straight this question just to clear the record: Did 
Colonel Harbaugh talk to you. about that situation? That is, did he 
talk to you about the fact that Scarborough and the board of review 
had recommended that a lot of these cases be disapproved ? 

Colonel Straicur. We discussed the Malmedy case many, many 
times over the telephone, and I am sure that Colonel Harbaugh was 
in my office in Munich on one occasion, in which we discussed the 
case, at the time they were reviewing it at Frankfort, and there is no 
doubt but that he mentioned the position of his board on one or more 
occasions. I don’t remember anything specifically about it, however, 
about the remarks insofar as they involved any particular accused. 
I do have the distinct recollection that the matter of wanting to dis- 
approve so many of them was mentioned because obviously I thor- 
oughly disagreed with it. I did then, and do now, in that review and 
recommendations 

Mr. Cusmpers. Which is the review and recommendation prepared 
under your jurisdiction by the posttrial section ? 

Colonel] Strarcut. That is right, and incidentally you might be in- 
terested in this, that Mr, Reynolds who did the final spade work on 
that thing, is the best man I ever had in my positrial branch. He later 
went to Berlin and worked for Colonel Raymond, head of the Legal 
Division up there, and I understand that he has done some extremely 
good work up there. 
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- I should mention this, that that constitutes a rework of Mr. Den- 
son’s draft. I told you before it was assigned to him. Mr. Denson did 
very good work. However, if he were to look at that he would prob- 
ably say it doesn’t bear much resemblance to what it did, for the reason 
that he expressed himself, his review was extremely long and the review 
of the case, in order to portray it for one’s self, or for anybody else, 
was extremely difficult in view of the nature of the charges, and the 
actions of the Combat Group Peiper. Mr. Denson’s work from the. 
record was very accurate. However, after we got Mr. Denson’s draft, 
I read the thing through a time or two, and I couldn’t visualize what 
happened. Mr. Reynolds the same way. We finally devised a scheme 
to rearrange it editorially and approach it both from the general evi- 
dence from the defense and prosecution and with regard to a par- 
ticular accused, set it wp on an incident basis, and that for the prose- 
cution as to that incident and that for the defense as to that incident, 
so that in reading the thing and working it back to the record and 
weighing the evidence and reaching a conclusion there would be set 
out there, one against the other. 

- Mr. Cuamesrs. Did Colonel Denson arrive at conclusions and make 
recommendations affecting the sentences? 

Colonel Straicut. Yes. 

Mr. Cuampers. Did you agree with those recommendations or did 
you change them ? 

Colonel Srraicutr. I didn’t agree with all of them. I doubt that 
I ever agreed with all of the recommendations any of my men ever 
made, particularly involving that many accused. 

As I recall, he took the position that two, possibly three sentences 
should be disapproved. I only recommended that one sentence be 
disapproved ; and, as to the sentences, altering sentences which were to 
be approved, I don’t remember too well what his recommendations 
were; but I know this, that with regard to the men under 20 years 
old, I took a stronger view than Mr. Reynolds or Mr. Denson did, that 
I could not see the death sentences being executed against those men 
in view of the fact that these atrocities were closely connected with 
military operations; there is a difficult situation in the Army when 
superiors tell inferiors they will do something, particularly in con- 
nection with combat operations. Also, over and above everything 
else, I was of the view that these men who were untrained, some of them 
as I recall it were down to 18 or 17 at the time of these acts, had been 
brought up in the shade, they had not seen the sunlight, they had been 
taught doctrines that are quite far-reaching for our imagination to 
grasp and it occurred to me that they can be salvaged and that is the 
better thing to do than to go ahead and approve the death sentences. 

Mr. Cuamprrs. Then you were basing that, to a large degree, in that 
type of case, on the youth of the accused? . 

I believe that the record shows that approximately, in 37 out of the 
73 cases, the sentences were reduced, which included this one dis- 
approval that you referred to. 

Colonel Straicut. You mean, my recommendation ? 

Mr. Cuampers. Yes. 

Colonel Straicut. I don’t remember the figures. 

Mr. Cuamenrs. I was tabulating them as you talked, but you did 
believe because of the age of the accused in a lot of cases they should be 
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reduced, they were in fact guilty but because of their age, there were 
mitigating circumstances which should bring about a mitigation of 
sentence, is that correct? 

‘Colonel Srrarcir. Exactly. 

Mr. Cuambers, It was testified to here by Colonel Ellis, and I believe 
by others, that Colonel Ellis submitted a recommendation for clem- 
ency in the case of some of these younger people. ‘Were you aware 
of that? 

Colonel Strarcur. I was; yes 

Mr. Cuampers. What happened to that recommendation? 

Colonel Straicut. My best memory as to all aspects of it is as 
follows: 

In talking to Colonel Ellis in connection with other operations, near 
the time I was concentrating on the preparing of this review and 
recommendation, I gathered trom him that he had submitted a recom- 
mendation in addition to that one in relation to Junker and somebody 
else. And, in pestering, I say that advisedly, Mr. Reynolds to find 
that for me, he couldn't locate it. I have talked to Colonel Ellis 
during this hearing about what he did with it. He is not sure whether 
he delivered it to Mr. Denson.in Dachau, where Mr. Denson worked on 
the case, or whether he had it delivered to somebody for my office. I 
do not ever remember seeing it. 

Now, either in talking to Colonel Ellis, before I made various de- 
mands on Mr. Reynolds to find it, or afterwards, I gathered the very 
distinct impression that his recommendation was based solely on age, 
Also, I Pa that my views in that connection were stronger than 
his, and that the thing did not contain anything by way of analysis of 
the evidence, or other information that would be helpful, and therefore 
I dismissed the problem of finding it. 

Now, I would like to hasten on to say- 

Mr, Campers. It would save me a question if you do, Colonel. 

Colonel StrarcHt. Much to my surprise, it came out in ‘this hearing 
that he had a copy of it and I seriously regret that I didn’t ask him 
for a copy of it to attach to this record; but I say to you, my informa-. 
tion as to what was in it was correct, “even after seeing a copy of it 
after he had it here as I think somebody i in the line of questioning, 
when he was here as a witness, somebody pointed out that there was. 
nothing to it other than a blank recommendation to reduce the follow- 
ing sentences as indicated opposite their names. 

Mr. Cuampers. Colonel, I recognize the situation: 

Colonel Strarcut.- How come it did not occur to me to ask him for 
a copy and direct Mr. Reynolds to get a copy, if he had one, I can t 
help you. I don’t remember. 

Mr. Cuampers. It would appear that had Ellis” recommendations 
perhaps been stronger than your point of view, that that would have 
been rather a serious thing not to ask Ellis to submit a new one, or to 
have gone further in. trying to find the copy that he did submit—I be- 
lieve that a fair statement of your testimony is: In your opinion, as of, 
today, after looking at Ellis’ recommendation, that none of the ac- 
cused suffered thereby ? 

Colonel Srraicut. Oh, I got.so exercised about the problem that I 
sat down to check it out name by name to see, and it is true that my 
recommendations, as I recall, in every instance go further in that con- 
nection than his. 
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. Senator Batpwiy. Off the record. 

‘(There was discussion off the record.) __ 2 

"Mr. Cuampers. I have one other series of questions, that I would 
like to ask you about. _ 

_ We have had presented to this committee as a part of the record, 
since the report of the Everett petition before the Supreme Court, and 
then from many other sources in the form of magazine articles and 
statements, concerning alleged mistreatment and very brutal and sadis-. 
tic treatment of these Malmedy accused. 

Now, being in charge of this War Crimes Branch, and I think you 
have already made reference to the whisperings and the undercurrents 
about this particular case which affected Colonel Harbaugh to some 
degree’ you must have had some knowledge of the general situation. 

Now, I would like to ask you if you knew of this business of accused, 
sometime after conviction, beginning to sign affidavits, and whether or ° 
not you made any effort to investigate the matter and find out what 
the situation was? 

Colonel Straicur. First, I want to correct an impression I may have: 
given, I didn’t intend to convey the idea that Colonel Harbaugh was. 
impressed by the rumors and the gossip. I don’t know. ees 

. As regards the rest of your question, it is rather general. However, 
up to the middle of 1947, around July, any assertions or informal let-, 
ters or anything coming to us about any improper conduct by investi-,; 
gators were very few, mild, and far between. ed 

The picture changed definitely, however, in 1947—that is, July 1947,. 
I distinctly remember that soon after moving my headquarters again. 
to Freising, which was about the 5th of July 1947, soon after that I - 
had a letter, I think two letters, one came in before I decided to answer: 
it, and there was another that came, letters by a high church official. 
in Munich to General Milburn who was commanding our First Divi- 
sion. Why he wrote him, I don’t know, because he had nothing to: 
do with the operation, and was purely a stranger to it, but the rank 
sounded good. , Bi os : 

“Those letters by that high church official were the first ones I had 
seen, where there were broad fantastic allegations of, shall I say, 
atrocities committed by American personnel ? : 

' Senator Batpwin. What was the date of that? 

- Colonel Srraicur. The date? 

- Senator Batpwin. Yes. 

Colonel Straicur. In July or August 1947. - 

As I recall, General Milburn’s headquarters sent it to me for such 
action as I thought fit.. I originally toyed with the idea of going in 
to see this high church official, and see if I could get some leads to the 
sources of his information, what war crimes the accused were involved 
in, what cases were involved, and what it was about. __ 

Then, however, before I definitely decided on action in connection 
‘- with those two letters, the CIC personnel of the War Crimes enclosure, 
that is, the personnel operating the enclosure for us, the housekeeper 
service, intercepted a legal-sized envelope with a packet of papers 
probably about an inch and a half or two inches thick. Some of the 
statements were signed, and some were not. I then decided that I 
should make a recomimendation—- ; 

Mr. Crampers. May I interrupt and ask what was the substance of 
those papers? You say there were papers in a manila envelope? 
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Colonel Straicur. They were of the same character. Incidentally, 
that is, they were broad, extreme allegations of a type different than I 
had theretofore seen. 

Mr. Cuamepers. What was the form of these papers? 

. Colonel Srrargut. Some signed and some unsigned, incidentally. 
' Mr. Cuampers. You mean that these were a series of apparent 
affidavits or statements that various accused, some accused had signed 
and that others were still unsigned ? ; 

Colonel Srraieut. Yes.: 

: Mr. Cuampers. And they were all grouped together at that time 
indicating that they. 

Colonel Srrarcut. I distinctly remember one fantastic, as I recall, 
there was one fantastic story about a man who had been tried and 
something about convicted with perjured testimony and, in fact, the 
’ man had been acquitted. I am quite sure with regard to another-— 

’ Mr. Cuamprrs. Was that signed or unsigned ? 

Colonel Srrareut. I don’t recall. In regard to another supposed- 
to-be recipient of abuse, the records of the War Crimes enclosure did 
not indicate that he had ever even been there. Those are merely two. 
of the items that I recall. I had my inspector run it out as best he 
could, following the submittal, and I couldn’t establish, couldn’t find 
evidence that my personnel had done the things alleged. And, as I 
started to say a while ago, I recommended that the chief of staff, 
headquarters, submit it to Colonel Harbaugh, my superior judge 
advocate, have the CIC investigate the American side. That is, the 
American side, for possible subversive activity and following that, 
partially depending on what they found, that they have a very vig- 
orous I. G. investigation of my own organization thinking that some- 
hoy outside might find what I could not inside. 

r. CuampBers. Colonel Straight, I am quite interested in this par- 
ticular situation. 

Let us see if I have it clearly in mind. ee 

_In 1947, and of course we date everything from Malmedy here, some 
few months after the Malmedy trials were over- 
. Colonel Strarcut. About a year. 

Mr. Cuampers. About:a year after the Malmedy trials were over, 
one of your personnel brought to you a large Manila envelope in 
which were grouped a large group of statements alleging mistreat- 
ment, brutalities, and things of that type—part had been signed 
and part had not been signed. 

: Colonel Straicur. Yes. 

Mr. Cuamepers. This brown envelope was found by your personnel 
in the vicinity of the prisoners? 

Colonel Straicut. Not mine, CIC personnel who operated the War 
Crimes enclosure. 

Mr. Cuampers. Did he find these in relation to the enclosure? 

Colonel Straicur. Yes, inside the enclosure at Dachau. 

’ Mr. Cuampers. Up until that time, there had been very few accusa- 
tions of a serious nature concerning mistreatment of prisoners? 

Colonel Straicut. That is true. And my answer to that is, what I 
intended to portray was that folowing that. time, there has been a 
stream of it all the time, at least until I left over there, and in view ' 
of what I have seen since I got back here in September, there has been | 
quite a volume continuing. Lf 


MALMEDY MASSACRE INVESTIGATION. 1067 


Mr. Cuampers. Colonel Straight, did you arrive at the conclusion 
that someone had brought this in for the purpose of getting signatures 
on these things and submitting them and using them at a later time? 

Colonel Srratent. My belief was, at the time, that somebody from 
outside was the instigator and was procuring these things from inside 
the enclosure. In other words, there was someone outside that had 
some sort of a plan to discredit the occupation of the war-crimes 
operation, or something, and that they were after these items from 
detainees inside the war-crimes enclosure. 

Mr. Cuampers. I think it is important we find the form they were 
in. Were these individual statements that had been written by peo- 
ple or were they prepared in such a way as it would look as though 
they had been prepared on the outside and brought in for signature ? 
_ Colonel Srraicur. Well, it is entirely possible that some German 
personnel helping, not in detention, helping operate the enclosure, 
could have used a typewriter available inside the enclosure to write 
them with. AsTI recall it, there was no statement in longhand. I am 
quite positice each had been written on a typewriter. Now, I don’t 
think it’s probable, however, that German personnel aiding Colonel 
Kohler in running the enclosure typed them out. It could easily be 
true. 

. Mr. Cuampers. You don’t think it probable? 

Colonel Srraicut. Certainly typewriters are not available to the 
detainees themselves. 

Mr. Cuampzrs. Were there as many as 10 of these statements? 

Colonel Srraicut. I think there were about—18 or 19. Some of 
them were pretty long. There was one tirade about the procedure 
used that was quite long, written by a man who professed to be a 
lawyer, and his complaint was that we were not following German 
procedure in the trial of the cases. 

- Senator Batpwin. Where are these documents now, do you know, 
Colonel ? 

Colonel Srrarcut. They would be in headquarters, I suppose, over 
there—— 

_ Mr, Cuampers. In Europe?’ 

Colonel Srratenr. In Europe. Yet, it is entirely probable that 
copies of all those exhibits were with the records of the war crimes 
group which were sent to inactive records at St. Louis at the time I 
closed the doors over there. ; 

Mr. Caamobers. But there should be available in the official records 
of the Department office, a report of this matter, along with your rec- 
ommendation for an investigation, and there should also be available, 
copies of the documents that were picked up by the CIC personnel? 

Colonel Srraicur. Oh, yes. 

_ Senator Bauipwin. I think we had better recess. I think we will 
. Yecess until 1:15, and get an early start, because we want to go ahead 
and get through this afternoon as much as we can. 

' Mr. Cuameers. I would like to ask this. Do you have other ques- 
tions to ask Colonel Straight ? 

Senator Barpwin. Yes. 

' (Fhereupon, at 12:05 p. m. a recess was taken until 1:15 p. m.) 
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Senator Batpwin. The meeting will come to order, please. Colonel 
Straight, will you take the stand again. 


TESTIMONY LT. COL. CLIO E. STRAIGHT—Resumed 


Senator Batpwin. Up to the time that you had these letters or these 
papers that you found or that were brought to you making these gen- 
eral accusations about the conduct of the investigation, were there any 
complaints of physical abuse or violence or anything on these 
prisoners ? ; 

Colonel Srrareut. Very few, Senator Baldwin. 

Senator Batpwin. There were some? 

Colonel Stratcut. Yes. © gs 

Senator Batpwin. And did they come up in connection with the 
review, do you recall? 

Colonel Sreaicat I particularly remember one case where there 
was a lot set forth in the record. It involved a number of SS people 
up in what is now the British zone. There was a burgomaster up 
there who had received some abuse from them, and when the American. 
forces came in, he immediately got’himself appointed as burgomaster. 
He was not before. 

He proceeded to put this gang in jail, and by his own testimony he 
went from cell to cell and told them he knew about:their killing these 
American fliers and they had better put it in writing and confess. He 
indulged in considerable violence. ha . 

Senator Batpwrn. What you are referring to now is not the record 
of the Malmedy trial ? i . . 
Colonel Srraicut. This is a flier case. 

Sa Batpwin. Was there any in the Malmedy case, do you 
recall ? 

- Colonel Straicur. There was a little bit.. There were, I think, two 
or three who gave a little testimony to the effect that they had been 
the recipients of force and threats of force, 

- Senator Batpwin..I want to call your attention to the book that 
contains the review that was made under your direction. I find here 
in that report in the case of Anton Motzheim, he stated in his.evidence 
for defense concerning the pretrial investigations, he said there in 
connection with his extrajudicial sworn statement that he—without 
going into details of the thing—he claims that Lieutenant Perl kicked 
him four times in his sexual parts and Mr. Thon kicked him on the leg. 
This lasted for one-half hour. * ; 

Then there is another record I notice in the review record that you 
prepared of the accused Peiper. Oe oot _ 

_ Incidentally, the first page referred to in the record is page 100 
and this page is page 112. 

. While in the cell, he did not have any physical movement. The day 
before he left Schwabisch Hall he was beaten. He could not find out 
who did the beating, but he had a hood over his head. He assumed 
Poles were responsible. This occurred only on one occasion. On the 
last day of his stay there he was standing waiting in the hall for inter- 
rogation and had a black hood over his head, had to wait there for 
about 5 minutes, and while the American sergeants-who came for 


MALMEDY..MASSACRE INVESTIGATION 1069 


him went to get some others. from their cells, while -he was standing 
quietly waiting he was struck in the face and several times in his 
sexual parts with a stick. He was of the opinion that it was a Pole, 
inasmuch as Poles were used as guards. 

Do you recall any other in that record? 

Colonel Srraicit. J think Hennecke also contended that he had been 
beaten. Thesubdivision near the end under “Hennecke” under the title 
“Interrogations,” or something like that." 

Senator Baupwrn. Pretrial interrogations? 

Colonel Srraiczur. Yes; it is under that. 

Senator Baipwin. I think Hennecke’s complaint was based upon 
threats that had been made to him in the mock trials. 

- Colonel Srraicut. Probably so. 
. Mr. Cerampers. Do you recall the testimony of Christ, by any 
chance? 

Colonel Srratcut. Not right now; no. 

Mr. Cuampers. I think Christ made some allegations that he was 
terribly cursed. I believe we looked into that when Senator McCarthy 
was here. But outside of Peiper and Christ and Hennecke’s charges 
concerning the Schnell procedures and whether or not Lieutenant Perl 
was his defense counsel, and there was a lot of stuff in the record on 
that, I do not recall of the nine who took the stand anyone who testi- 
fied that they had been physically mistreated. - 

Senator Batpwrn. Do you recall during the trial of the Malmedy 
cases whether or not any complaint came, to you as executive officer 
concerning pretrial irregularities of any kind? , 

Colonel Srraicut. Yes. I played a part in this inspection that Car- 
penter made down there. That is, I was in on conferences in the offices 
with Colonel Mickelwait as to what we should do, and I know I was 
in the conferences we had after Carpenter.came back, and I know I 
was of the same view that Colonel Mickelwait. was, that inasmuch as 
we found no credible evidence that physical force and violence and 
threats of force had been used—true, there was indication that some 
ceremonies of some kind had been had. We were jointly of the view 
that we should go ahead with the trial and also at that time, either 
at: Colonel Ellis’ suggestion or our direction—I would say it was our 
direction, and I think if you asked Colonel Ellis he would say it was 
his suggestion—that he should put all the interrogators on the stand, 
develop exactly what happened, and have them there available for 
cross-examination, which the record does indicate was done. 

In that connection, there was another thing. Perl, for instance, was 
ready for redeployment to the States, and we got special permission 
from General Bevins’ office, G-1, to hold him there and all interroga- 
tors until the trial was over'so they could be there'and the court would 
have a chance to see them and cross-examine them and the defense, 
too. PO og Wa . i= 

Senator Barpwin. That is all. Do you have anything further you 
would like to say?- . ig : 
- Colonel Straieut. Yes; very’ briefly. 

Senator Batpwin. All right. ; re 
_ Colonel Srraient. There ‘have been contentions about law in the 
record, as to whether it is legal to kill prisoners. of war, and Ihave 
authorities noted in the front of that book in longhand with regard 
to that matter, which are as follows: 
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- Article 2 of the Geneva Prisoner of War Convention of July 27, 
1929, which provides the positive duty to protect prisoners of war 
against acts of violence. 

Paragraph C, article 23, annex to the Hague Convention, No. 4, 
of October 18, 1907, prohibits the killing or wounding of any enemy 
who has laid down his arms and has no longer means of defense. 

Now, prior to that time, Winthrop, an American writer on military 
law, in his book entitled the “Military Law and Precedents,” pages 790 
to 792, took a like position. 

The trial of Henry Werz during the Civil War was based on the same 
theory of law. 

In the authorities collected by Winthrop in that work he cites hear- 
ings in the House or Senate during the Revolutionary War, the War 
of 1812, and, I think, the Civil War—I am sure about the first two— 
in which the same view was expressed. 

Wheaton and Hyde, writers on international law, take a like posi- 
tion. 

There has been a lot said about our treatment of these war-crim- 
inal suspects. I collected some authorities in the law portion of this 
review and recommendation on that matter in which I cited the deci- 
sion of the United States Supreme Court in the Yamashita case, and 
I think Wheaton also; in addition to that, Oppenheim and Hyde 
contend that prisoners of war who have committed violations of the 
law of war prior to capture are not entitled to the affirmative privileges 
set forth in the Geneva Prisoner of War Convention. 

On the question of killing prisoners of war because of military neces- 
sity or otherwise, I have never been able to run into any writers on 
the subject who contended there was any such thing as a right under 
anything called military necessity, except one or two German writers. 
The writers in all other countries are uniform that it is illegal. 

One other aspect of law that I think is of considerable interest is 
that these cases were not tried ‘in accordance with American municipal 
criminal law, they were tried in accordance with American law in 
this respect, because it is the procedure applied in the trial of war 
prisoners since the Mexican War and further back. One has only to 
examine Winthrop to ascertain that and particularly the rules of 
‘ evidence, about which there has been a lot said, spring from President 
Roosevelt’s order creating the court that tried the saboteurs in the 
Quirin case. ~ . 

Colonel Mickelwait mentioned the other day that Great Britain has 
followed similar rules of evidence. I would like to add that all 
English-speaking countries have followed procedures, rules, almost 
precisely like that of the British—South Africa, Canada, Australia. 
The question of whether it is good wisdom is something else. Frankly, 
I do not quarrel with it. 

It is of interest that Wigmore even doubts the utility of the hearsay 
rule in our own municipal criminal law trials. : 

It is also interesting to me to note that the hearsay rule is common 
only to English-speaking countries’ jury trials. It does not exist 
other places. 

Senator Batpwin. Could I look at those authorities again? I 
would like to make a note of it. 

. Colonel Srratcur. With ‘regard to the killing of prisoners of war? 
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Senator Batpwin. Yes; these authorities that you mentioned here. 

Have you anything further you want to say, Colonel? 

Colonel Srraicur. With regard to the submission of the general 
sweeping statements about abuses, my report and recommendation 
that an inspection be made, Colonel Harbough, I was told at the 
time—and, in fact, as I recalled—through the fall of 1947 recom- 
mended to the Chiefs of Staff that such inspection be made. I also 
understood it was not made. 

Temporarily I considered it possibly a compliment to the war 
crimes organization, that they felt they had sufficient knowledge of 
what we were doing that it was not being done. 

However, at the same time I was convinced even at that time—at 
least, I was suspicious—that the general attacks would progressively 
increase. . 

With regard to Mr. Kessler, I would like to say that I think Mr. 
Kessler is a fine man. Examining his academic record, I have reason 
to believe that academically he has a very active mind. However, 
insofar as work in defense work or prosecution work and review work, 
it seemed to me that, while he would probably make a brilliant law 
pee he was not too good a man in applying law in everyday 
work, 

In writing reviews his favorite trick—to show the agility of his 
mind, and he does show it—he would set up a straw man and take 
pages and pages to whip him and then set up another one. The volume 
of our review work was such that even that tendency and character- 
istic was not, in my opinion, a profitable thing. 

Now, there was a question asked this morning that seemed to bear 
upon my attitude toward giving these people a fair trial. If I made 
any inappropriate statements at counsel meetings, thee ought to be 
30 to 50 witnesses whom the committee could get to say that I did. 
On the very face of things, if I was not interested in giving these 
people a fair trial, I certainly was wasting my efforts in working 
nights, Sundays, week ends, all the time for no other purpose, I 
thought, than to get them a fair trial. 

With regard to reviews, they piled up, the backlog got larjyer and 
larger. I would not let them go out unless I was satisfied with them. 
I had considerable, to say the least, administrative duty to perform. 

Nevertheless, unless I was satisfied with them, I did not /et them 
go out, and it was only after the trial program at Dachau began to 
level off and toward the end of it that we took from the person nel thera 
personnel for the Post Trial Branch having no experience jn review 
work and gave them on-the-job training and got at the backlog of 
reviews and cases. 

I have nothing further. 

Senator Batpwin. One case that comes to my mind, Colonel, in the 
light of what you have just said, is the case of Georg Fleps, and it 
comes to my mind because Lieutenant Lary was here yesterday. 

In his extrajudicial sworn statement Fleps stated that he was at the 
crossroads—at Malmedy, I assume—December 17, 1944, and saw 
approximately 80 unarmed and surrendered American prisoners of 
war standing in a field with their hands raised. 

The accused admitted that he fired the first shot at the crossroads 
ee his pistol at one of the American prisoners and later shot at two 
others, , 
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Lary, an American Heutenant who was -présent at. the: crossroads, 
identified the accused as one who fired the first two pistol shots into the 
group:of American prisoners; one of whom. was: hit. Lohman. testi- 
fied that the accused said that he fired several shots into the prisoners. 
So, apparently, you had an American officer who identified this Fleps, 
you had his sworn statement for-what that might be worth, and you 
had the testimony of two other witnesses that they saw the accused fire 
these pistol shots. ag 

‘The evidence for the defense was that the accused stated in his extra- 
judicial sworn statement that he fired the shot at the crossroads pur- 
suant to the command of his platoon leader Siptrott. 

-This is. corroborated by an extrajudicial statement of Siptrott to 
the extent that Siptrott permitted the accused to fire. 

On the question of suiliciency of evidence the court concluded that. 
the accused willingly killed prisoners of war in accordance with the 
directions of his superior, a noncommissioned officer. However, in 
the absence of ‘some positive’ evidence that some compulsion did not 
exist in the absence of his superior, and so on, this fact should be con- 
sidered in mitigation. The findings of guilty are warranted by the. 
evidence. The sentence is excessive. 

On the petition for review filed by the American defense counsel and 
by others, whom it is not necessary to mention here, apparently. this 
man was a Romanian, who was an ally ora cobelligerent of Germany at 
that time, the recommendation is that the findings and sentence be 
approved, but the sentence of death by hanging be commuted to life 
imprisonment. 

‘Do you remember whether or not that was your recommendation or 
whose recommendation was that? — 

Colonel Srraicut. The recommendations provided in that book that 
you have, whatever you term it, are certainly mine. 

'. Senator Batpwin. These are all your recommendations? 

Colonel Srrarcut. Oh, yes. It is true that while Mr. Reynolds 
signed it, that we did not agree—I do not remember disagreements, but 
there was a lot of discussion, and I have no reason to think he thor- 
oughly agreed with me in each instance, but I was the one who had the 
responsibility of making the recommendations. It had to be mine. 

Senator Batpwin. Apparently you felt there was evidence of com- 
pulsion on the accused from his superior officer or officers. 

Colonel Srraient. I felt this: I think you will find in examining 
that review and recommendation that in the absence of very strong 
evidence as to the eagerness with which a man went about his work, 
that if he did it in the presence of his superior, that military organi- 
zations are such, even though these were SS men and apparently they 
had been taught to do these things, that there was an element, a cir- 
cumstance, that should be taken into consideration in mitigation. 

You will also find in there in the case of the officers that did not do 
anthing else by way of giving directions other than passing on the 
general campaign plans and orders for this application of terrorism 
in warfare, that I recommended commutation of those sentences from 
death to life. To me there was a considerable difference in passing 
on those general orders from possibly passing them‘on and peat 
definite evidence that he told a certain sergeant or enlisted man to kil 
some prisoners or civilians at a certain point. 
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Senator Batpwin. Any further questions? 

Mr. Cuampnrs. No, sir. 

Senator Barpwin. Are you going to be ar ound yale, Colonel? 

Colonel Srraicuyr. Yes, sir. © - 

Senator Barpwin. We may want, to quéstion you again. If you 
could be available, it would be-very helpful to us. 

“Mr. Cramners. J udge Van Roden. 

Senator Batpwin. Judge Van Roden has already ean. sworn. 


STATEMENT OF JUDGE EDWARD LEROY VAN RODEN—Resumed 


Mr. Cuampers. Judge Van Roden, when you were last before us 
Major Fanton had just introduced into the. record a statement which 
contained in part some references to yourself. We realized that you 
had not had an opportunity to read it in any detail and gave you the 
opportunity of submitting a statement. or appearing again before the 
committee for the purpose of referring to that statement. 

I believe you now have a statement you would like to make, and you 
may proceed. 

Judge Van Ropven. I will just read it. into the record, if I may do 
So, and any questions you have I would be happy to try to answer. 

Senator Batnwin. Very well. 

Judge Van Ropen. Your committee very graciously and very prop- 
erly suggested that I have an opportunity to answer and comment 
upon a prepared statement made by Maj. Dwight F. Fanton which he 
filed and which he orally read to the members of the committee at the 
last meeting which I attended. JI did not arrive in time to hear this 
statement read, and your chairman furnished me with a copy for me 
to read and answer if I so desire. 

Let me make it clear at the outset that my position has not been, 
and is not, that of an advocate for or against any theory or any action 
taken for or against any individuals or groups of persons who were 
connected with the preparation and trial of the Malmedy case. I have 
simply endeavored to bring to the attention of the Secretary of the 
Army and now to your committee conditions which. were disclosed 
by investigation with the Simpson Commission, of which I was a 
member, discovered. 

It is noted with great satisfaction that your committee agrees with 

me that all of the facts shall be brought to the attention of the 
American public, because of the great importance of the issues raised 
in this matter now under investigation. 
. Accordingly, I have read Major Fanton’s statement, and my initial 
comment is that it shows careful and cautious thinking by a lawyer 
of no mean ability, and it is evident that he has prepared this with 
great care and has exerted his very best efforts to present his view 
of the situation in its most favorable light. 
' The best way to answer Major Fanton’s prepared statement seems 
to be to submit a summary thereof, and I believe you will find the 
following to be an accurate summary of all of the essential portions of 
the statement: 

1. It was determined that in all probability the Malmedy massacre 
had been perpetrated by units of the First SS Panzer Regiment, and 
Colonel Peiper, the regimental commander, was interviewed in August 
1945, 


1074 MALMEDY MASSACRE INVESTIGATION 


2, A team of interrogators screened prisoners and suspects were 
located. 

3. Interrogators were instructed to conduct extensive examination 
of persons not members of the units implicated in the crimes being 
investigated in order to secure stool pigeons and they reported “the 
nature of rumors circulating within the enclosure.” 

4, A description is given of the general.set-up and administrative 
plan of evacuation of persons not implicated and the classification of 
persons according to their importance. __ 

5. The information was organized through an analysis of material 
received from the interrogators. Files and index cards were made. 

6. The statement expresses with great particularity that “it was 
realized from the outset that any statements or confessions secured 
had to be voluntary and that such statements and confessions would 
be subjected to careful scrutiny by the court tryimg this case to 
determine whether or not they were admissible under Anglo-American 

Rules of Evidence.” 

' 4%, The key interrogators were all lawyers who fully appreciated 
the importance of employing “proper interrogation techniques.” 

8. “Other interrogators were carefully briefed so that they enter- 
tained a similar awareness of the importance of these considerations” 
(techniques). 

9. Major Fanton issued “SOP No. 4” as stated by him “in order 
that the interrogations might be properly controlled and coordinated 
to insure maximum exploitation of the witnesses and suspects.” He 
discussed this with interrogators prior to the issuance of the order 
and discussed it in detail with interrogators who joined his team 
later, and he “constantly supervised interrogations.” His statement 
sets forth that this order forbid the use of threats, duress in any form, 
physical violence, or promises of immunity or mitigation of punish- 
ment “by all the interrogators.” He does not state whether his 
instructions were carried out; and apparently he does not know of his 
own knowledge whether they were carried out as he fails to make 
such a very important statement in his report. 

10. In a great many places in Major Fanton’s statement he uses 
the words “interrogation techniques,” but leaves it to the imagination 
of the members of your committee as to what he means by techniques. 

11. He states that “most of these techniques were discussed by him 
with the interrogators before being used on particular subjects” (re- 
ferring to the accused). He then goes on to say in the next sentence 
that he observed the interrogations “frequently,” but in no place in his 
statement does he say how frequently or how often he observed the 
interrogation of the accused by the interrogators, nor does he give 
any names of the accused who were interrogated in his presence. 
It is suggested at this point that if Major Fanton knew about the 
treatment of the accused by the interrogators of his own knowledge, 
this being the real ‘issue in this investigation, he would give the com- 
mittee some definite testimony upon this subject. I cannot find it 
in his report. 

12. Although he refers to Colonel Everett’s version of the mock trials 
as reading like “flights of fancy” he does not deny that mock trials 
were resorted to and used. He describes the mock trials as “tech- 
niques” and calls the term “mock trial” a “misnomer.” He admits 
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that a “black cloth was thrown over a table and candles were lit before 
a crucifix at the taking of the oath in order to convey the impression 
of a court”; and he then proceeds to state “this ‘board’ or ‘court’ usually 
consisted of three persons. Officers, enlisted men, or civilians were 
used. When important subjects were involved, I sat in on the pro- 
ceedings.” : 

13. The statement then contains one entire page in single spacing 
about these mock trials which he describes as “the fast procedure,” 
and he describes this ceremony of lighting the candles before the 
crucifix “as a formality to impress the subject with the sanctity of 
the oath through the use of a ceremony which customarily attended 
the taking of the oath on the continent,” and “it was then explained 
tohim [the accused] * * * that he must tell the truth.” He even 
describes how the interrogator would reconstruct the details leading 
to the implication of the accused in the crime, and that when they could 
not get the accused to “tell the truth,” which, of course, means admit 
his guilt, “further investigation of such a suspect would be postponed,” 
assuming that he would then go through a second mock trial. Major 
Fanton continues to state that if an accused happened to be im- 
pressed by the ceremony but “was afraid to tell the truth” he was 
given an opportunity to think about it, and then visited by another 
inerrogator who advised him that he would have another chance in 
a “fast procedure,” and that in some cases after a second hearing 
the accused told a different story than he had told at the first hear- 
ing. He concludes on this page, by stating “Others persisted in lying. 
These had to be reserved for other techniques.” He does not state 
what these “techniques” were. He does not deny that these “tech- 
niques” were what the interrogators described as “persuasive methods 
and expedients.” 

14. He states as his conclusion that he was satisfied that the court 
believed that the confessions and statements secured through the use 
of this technique (mock trial) were in all respects voluntary and 
truthful, although he says in his prepared statement that he was not 
present at the trial. 

15. Illustrations and expressions of opinion permiate the entire 
written statement such as what he understood happened after his de- 
parture, and how two interrogators, oue friendly and the other hostile, 
participated in the proceedings, and how witnesses were “rarely used 
in this procedure,” and “I am told that they were not used very much 
after my departure,” and “T believe the number convicted through the 
use of this technique was very small.” 

16. The statement admits that “it was only the more important 
suspects who were held in solitary confinement.” He further states 
that stool pigeons were used only with important suspects and “to 
my knowledge they were never used in connection with the so-called 
‘mock trials’ which were generally reserved for the interrogation of 
simpler subjects.” -In other words, he tells us that the mock trials were 
used for the accused who were not very intelligent. 

17. In a very carefully worded paragraph wherein Major Fanton 
attempted to give the impression that “these accounts of beatings, 
threats, inducements, starvation, spiritual deprivation, and a variety 
-of tortures-are all untrue” what he:really says is contained in the next 
sentence of that paragraph in which he states “T have been told many 
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of these stories have been admitted as such by those responsible for. 
them.” He does not state the source of his information, nor does he 
indicate for the benefit of the committee who has admitted these 
accusations to be untrue. This would seem to be the very crux of 
the matter before the committee, and Major Fanton should have 
given the committee the benefit of facts instead of avoiding the subject 
matter at issue. 

18. The statement goes on to admit that it was customary for the . 
interrogator to rephrase the subject’s language, which would seem to 
corroborate Colonel Everett’s accusation that the statements were pre- 
pared by the interrogator and would not always reflect: what the 
accused had said. Following this the statement proceeds to set forth 
that “there is a very strong urge on the part of a person guilty of a 
serious crime to unburden himself through confession.” He does not 
further explain what he means by “confession” and adroitly avoids 
making any denial of or affirmation that improper and profane use 
of sacramental confession was had. 

19. He states frankly: while “not present for the eat of this case” 
he has “every reason to believe” that the claims that Colonel Eeverett 
made in his petition were “distorted and untrue,” but he does not state 
any basis for his personal opinion and belief, and in the next paragraph 
he refers to “what I have learned about what transpired after my de- 
parture.” He believes the accused were given a fair trial. He has no 
actual knowledge of this, of course. He frankly admits this to be 
true, and then proceeds to state “T have been told that the defendants 
who did take the stand to testify with respect to these matters were . 
thoroughly discredited.” Such statements of opinion by Major Fanton 
would have no weight before any American court, particularly where 
based on hearsay, and it is submitted that they should have no more 
weight with the members of this committee. 

The concluding comments in the statement are criticisms and attacks 
upon the Army, ‘the Simpson commission, and the Administration of 
Justice Review Board, and although there are no averments of facts, 
simply name calling, they may be commented upon briefly as follows:. 

‘(a) Iti is difficult to understarid what Major Fanton means when he 

states, “T was, and remain, highly critical of the manner in which the 
Army has handled this case since its trial and initial review.” 
' (b) Ina somewhat bombastic outburst justifying the trial and the 
review and criticizing claims of mistreatment and indicating that the 
court acted properly with respect to convictions and,death sentences, 
the committee is referred to the record, which directly contradicts this 
statement in that, although the court had sentenced 44 of the defend- 
ants to death, only 12 of these sentences were approved by General 
Clay after reviewing the record of this trial. Perhaps this explains 
the criticism above referred to that Major Fanton has of the Army, 
to wit, that even before the commission of which Colonel Simpson and 
I were members was appointed the action of General Clay i in disap- 
proving 32 of the 44 death sentences. 

(c) Major Fanton’s attack upon the Simpson commission. does not 
merit any reply, except to say that his statement that we heard only 
the defense is not accurate. 

(da) The criticism of the Administration of Justice Review Board 
for considering the report of the German dentist (relating to the 
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injuries claimed to have been inflicted by the interrogators upon the 
defendants), claiming this to be a false affidavit, does not give any 
explanation or any assistance to your committee to controvert the 


findings of that Board. 

_ (e) The final criticisms of General Clay’s headquarters for disap- 
proving and commuting many of the sentences without giving any 
reasons does not merit any reply. 

(f) The statement that Colonel Simpson deserves credit in that “he 
realized the importance of refuting these unfounded claims and pub- 
licly repudiated Judge Van Roden” indicates that Major Fanton, ap- 
parently not thinking it important, did not familiarize himself with 
what Colonel Simpson stated. 

The best answer to this is the official report made by our commission, 
’ which was joined in by Colonel Simpson, Colonel Lawrence, and. my- 
self, and which I believe is before your committee in its entirety; and 
T shall only point out what I believe are points which Major Fanton 
has overlooked and quote from our report as follows: 


(a) The unexecuted confirmed death sentences resulting from the Dachau 
war-crimes trials are based upon records which, under the procedures prescribed 
in title 5, Military Government Regulations (tab F), as modified by Manual for 
Trial of War Crimes and Related Cases (tab G), reflect that the trials were 
essentially fair. 

(b) There was no general or systematic use of improper methods to secure 
prosecution evidence for use at the trials, 

(c) Bxcept as to the cases of the 29 prisoners referred to in tab H, no reason 
is perceived why the death sentences under consideration, all of which were 
imposed for participation in murder, should not be executed. : 


It is stated in tab H, referred to in paragraph (c), above, as follanis : : 


_. The so-called Malmedy case is distinguishable from all the other war-crimes 
cases tried at Dachau. These offenses were committed in tho heat of one of 
the most furious battles of the war. The Ardennes offensive L, German forces 
began on December 16, 1944, and the members of Combat Group Peiper who com- 
mitted these crimes were supposed at all hazards to reach the Maas River within 
2days. The assassinations which were the basis of this prosecution occurred on 
December 17. They are most reprehensible and merit stern retribution. How- 
ever, it is extremely doubtful that an American court martial would’ fix: any 
punishment more severe than life imprisonment if it were trying memhers of 
the American Army who committed like offenses in. the. heat of battle. 

Moreover, the prosecution testimony in this case was made up in large part 
of the extra judicial statements of the accused. Many of these statements im- 
plicated to a damaging degree other of the accused. Admittedly, some of the 
statements were obtained by the use of mock trials in which one or more persons 
attired as American officers pretended to preside as judges and others attired 
in Army officers’ uniforms pretended to be the prosecutor and defender of the 
accused. The room where these proceedings were held contained a table covered 
with a black cloth on which stood a crucifix and burning candles. The accused 
was conducted to this room with a black hood over his head. The mock trials 
were designed, among other things, to gain the confidence of the accused in his 
Supposed defense attorney and thus to elicit a statement from him. 

Other practices, some of which were not brought out during the trial, were 

_ developed in the testimony before the Administration of Justice Review Board 
for the Buropean Command as is reflected in its report of August 18,.1948. 

The propriety of many of the methods employed to secure statements from the 
accused is highly questionable and, we conclude, cannot be condoned. The extent 
to which the use of these methods operated to elicit statements from the accused 
cannot, in the nature of the situation, be accurately estimated. Sufficient doubt, 
however, is cast upon the entire pr oceedings because of these factors to make it 
unwise, in our opinion, to proceed with the executions of the death sentences which 
have been confirmed. 

The record of trial, however, sufficiently manifests the guilt of the écusod 
‘to warrant the findings ‘of guilty." We conclude that ‘any injustice ‘done ‘the 
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accused against whom death sentences have been approved will be adequately 
removed by commutation of the sentences to imprisonment for life. This we 
recommend. ‘ 

It will be seen that there is no disagreement between Colonel Simp- 
son and myself. I might add, however, that although not specifically 
stated in our report, by reason of the policy still in force that no new 
trials would be granted, all three members of our Commission. recom- 
mended commutation of the 12 death sentences in the Malmedy cases 
for the reasons stated and in order that at some future time some ~ 
proper tribunal (perhaps your committee is such a tribunal) might 
ascertain whether any or all of these 12 defendants were guilty, and, if 
so, what a proper sentence other than death would be. ‘There is posi- 
tively no dispute or disagreement that these 12 defendants did not 
merit the death penalty for the reasons stated in our report. 

Having summarized Major Fanton’s prepared statement, it seems 
clear that the entire statement is patently an effort to justify what was 
done rather than deny that these things were done. It is clear from 
reading Major Fanton’s statement that he knows very little of his 
own knowledge, and his statement is almost entirely a statement of 
personal conclusions and opinions with no definite statements of the 
facts or the actions upon which his conclusions and opinions are based. 

A careful reading of this statement indicates to me only two places 
where he makes any suggestion that he has personal knowledge of 
what the investigators did: and I quote these references: 

I constantly supervised interrogations in progress to insure strict compliance 
with all of its provisions. 

Most of these techniques were discussed with me by the interrogators before 
being used on particular subjects. I covered the interrogations frequently while 
they were in progress and witnessed certain important confessions secured 
through the use of such techniques. 

The statement fails to state whether he knew that his instructions 
to the interrogators were carried out. 

The references to “techniques” and “fast procedure” are not 
explained. 

No statement is made of just how many interrogations the major 
witnessed or the names of the accused in such cases, nor is it stated 
that he knew of his own knowledge the treatment accorded the accused 
by is interrogators; simply the hearsay reports of these interrogators 
to him. 

No denial of the use of mock trials, simply calling them by different 
names. 

Repeatedly he uses phrases indicating his testimony is based upon 
hearsay and personal opinion, such as “I am told,” “T believe,” “to my 
knowledge,” “what I learned after my departure,” and so forth. 

In conclusion, if Major Fanton feels that he has been put on the 
defensive by Senator McCarthy, who is apparently trying to ascertain 
the true facts of the situation, and if he attacks Senator McCarthy for 
this reason, and goes on to call Colonel Everett and me names, with 
the purpose of drawing me into a personal debate or controversy, 
my reply is that he will not be successful. This is undignified and 
not in line with the purposes of the investigation of your committee. 
I am sure the members of your committee desire to ascertain the true 
facts, and if any of the statements which I have made cannot be sup- 
ported by the records, or if Major Fanton has any affirmative answer 
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which can be proven by proper evidence, I am confident that your 
committee will ignore the name-calling; and I respectfully request 
the public press to bring to the attention of the citizens of our country 
that Major Fanton by relying upon such methods instead of pro- 
ducing testimony (of himself and other competent persons) to con- 
tradict what I have said cannot be considered as a reliable source of 
assistance to your committee and to our Government, which is trymg 
to find what the true facts are. 

It is my earnest hope, and in confidence I believe that the members 
of your committee will not consider this as a controversy: between 
individuals and certainly not any controversy amongst groups of Army 
officers or investigators. I have no personal desire for publicity. My 
only purpose is a patriotic one, and my only desire is that the con- 
science of America shall be saved and that our country shall not com- 
promise with our ideals of justice and make a record in the history 
of nations of having condoned the practices in the administration of 
justice which do not measure up to our boasted high standards. 

Mr. Cuamepers. Thank you, Judge. 

Judge van Roven. Is there anything further you have? 

Mr. Cuamprrs. There are several questions I would like to ask you, 
one in particular with regard to this statement. You have given a 
very excellent technical and careful analysis of Major Fanton’s state- 
ment. I am wondering if you had opportunity to read his complete 
testimony before the committee. 

Judge van Roven. I have not. 

Mr. Cuampers. That in many of the matters, in which you were 
referring only to the written and prepared statement, these very points 
you brought up were gone into in some detail. Some were answered 
by Major Fanton and as other witnesses came before us, we attempted 
to develop those same points. 

I notice in your statement you commented that you were glad to 
see that our committee was in complete accord with your desire to 
see all the facts brought out in this matter. 

. Judge van Ropen. I believe you are, and I hope you will continue 
to be that. way, and I know you will. 

- Mr. Cuampmrs. In that light, I have a few questions here to ask. 
One of the things which your statement has brought out—and I think 
it is of very great interest—is that you attack Major Fanton’s prepared 
statement from the standpoint that he had so much hearsay in it. I 
think that this is in almost any area a very good method of attack, and 
I might say that you have also made the statement that there is-no dis- 
agreement between you and Judge Simpson, and I certainly have 
noticed that both you and Judge Simpson-—and I believe the recorder, 
Colonel Lawrence—all signed the same report, so there is obviously no 
disagreement between you two insofar as the Simpson report is con- 
. cerned. 

But there seems to be a rather vast area of disagreement between 
you and Judge Simpson insofar as the development subsequent to the 
rendition of that report. Judge Simpson in testifying before us was 
here practically as long as you, sir, and we got into this question with 
him of brutalities and mistreatment of prisoners because the report 
itself was very silent on that. 

.. It said, I believe, there was no.evidence of systematic mistreatment 
of prisoners. We were very anxious to find out, in view of the fact 
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that-you, a member. of that same Commission, viewing the ‘same evi- - 
dence and the same facts, had come out with apparently one conclusion: 
as to what had happened and Judge Simpson had come out with | 
another. — ; : 
- So -we asked Judge Simpson whether or not in his opinion these: 
brutalities had taken place or whether these mistreatments such as 
beatings and kickings, and so on, had taken place. ' 
Senator McCarthy asked the questions. ‘The testimony reads: 
| Senator McCurry. You said you found no evidence of any physical punish- 
9 ar . 
Sade Simpson. I found no evidence of bludgeoning with clubs or kicking in 


the genitals or that sort of thing. I think it was possibly physical punishment 
to keep.these men in solitary confinement as they did.. I don’t condone that at all. 


“And later on Senator Baldwin asked him: 


“Tn connection. with these trials, was there evidence that came before you of beat- 
ings, physical abuse of any kind? : 


And the answer was: 
Judge Stimpson. I found none. 
. And:then.there followed another question and answer: 


Senator Barpwin. Was there any evidence of men being slapped in the face 
or kneed in the groin or anything of that kind? 

Judge Stimpson. I found no evidence of that. 

Now, on the day you testified here, you were asked a great many 
questions about that article that appeared in the Progressive magazine. 
In that there were very serious allegations of physical abuse. 

' You rather carefully marked that copy up for us so’we could tell 
those statements we could attribute to you and those we could attribute 
to your ghost writer, Mr. Finucane. 

That left still in the article the charges of knocking out teeth and 
breaking of jaws and beatings and brutal kickings as statements which 
could be attributed to you. 

I would like to ask Judge Van Roden what evidence—and this 
may be repetitious of your earlier testimony, but we have had many, 
many witnesses before us since you were last with us—what direct 
evidence did you find that there were beatings and kickings and physi- - 
cal abuse ? , 

Judge Van Ropen. It has all been covered before. 

Mr. Cuampers. Yes, sir, I understand, Judge; but I would like to 
get itin the record again. — 
~ Judge Vaw Ropven. It willtake along time; will it not? 

Mr. Cuampers. It might. 

Judge Van Roven. All I can say is what I said before, as I remember 
it, that we had access to a great number of records. We divided up 
our work among the three of us. Gordon Simpson took certain cases, 
Colonel Lawrence took certain cases, I took certain cases to work upon. 
We had the records of trial, including the testimony, the staff judge 
advocate’s review and recommendation, we had literally hundreds of 
thousands of petitions filed with the War Crimes Branch there in 
Munich by civilian attorneys, by friends, by organizations, by clergy, 
and by numerous people, many of them being, we called them emo- 
tional appeals and with nothing new for. consideration by the several 
boards of review. There were two functioning while we were there. 
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Mr. Cuameperrs. Many of those petitions did allege mistreatment? 

Judge Van Ronen. Oh, yes. We could not all do all the.cases in the 
short 6 weeks’ time we had.’ We divided up our work. I think he 
explained—and, if he did not, I will do so—the way we accomplished’ 
this work with respect to only, gentlemen, the 129 cases where the 
death penalty had been approved by General Clay not executed yet, 
had not up to that time been executed—of which only 12 were the 
Malmedy. defendants. The only way we could do it was divide up this 
work, and when we had any doubt about the validity or propriety of 
the findings and/or the sentences, we then brought that to the atten- 
tion of the other two, and if we felt that the record was legally sufii- 
cient to sustain the findings and sentence, we passed them on as being’ 
legally sufficient. I doubt if we even discussed’ them unless there were 
important factors we wanted to discuss... : 

So, it is entirely possible that Judge Simpson examined cases which 
I did not see; Colonel Lawrence examined ‘cases we did not see, and I 
examined cases they did not see. We had these many records we 
worked on, shall I say modestly, very diligently, during that period 
of time . When we had a case where we had doubt, then we sat down 
and discussed it, and we would either say, “I recommend this be com- 
muted,” or whatever the recommendation might be; and after referring 
the disputed or the doubtful cases between or among the three of us, 
we then decided which cases we should recommend for commutation 
or clemency or whatever you choose to call it. 

Mr. Cuameers. Do you recall whether you personally or did one of 
the other two study the 12 cases involving the Malmedy people? — 

Judge Van Roven. I do not recall. I read the record of the Mal- 


aed cases. 
r. Cuampers. The record of trial? 

- Judge Van Ropen. Record of trial. Maybe we all read that. That. 
was the most challenging of all the cases because of the nature of the 
testimony. Riera ine: : : 

Mr. Cuampers. Do you recall any charges made in the record of 
trial by the nine accused who took the stand as to beatings and physi- 
cal mistreatment? 
. Judge Van Ronen. It was either in the record of trial or it was in 
some of the post trial petitions that were filed, as I just referred to. 

_ Mr. Cuampgrs. May I ask a specific question. as to the record of 
trial? I am well aware of these post trial petitions, and’ we will 
come to those in a moment, but in the record of trial where only 
nine accused took the stand, do you recall any statements or charges 
made by the accused’ on the stand that they were physically mis- 
treated # 7 
_ Judge Van Ropen. I could not be definite on that. I think there 
were, but I do not remember. ~ : 

Mr. Cramepers. You were present here when Colonel Straight 
testified ? 

: Judge Van Ropen. I came in as he was testifying. 

Mr. Cuampers. To refresh your memory on that testimony and to: 
state what is in the record here, there is evidence that Colonel Peiper 
on the stand said that near the end of his sojourn at Schwabisch Hall 
he was kicked in the rear by a guard, not in connection with getting 
his confession, but he made.that as a statement. 
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There is record in the trial proceedings in the case of a man named 
Christ that he was terribly cursed. ae 

There is record in the trial on the part of Hennecke concerning the 
“schnell” proceedings. 73 

If you will accept this as a statement, sir, merely for clarifying the 
record, there is nothing in the testimony of those nine people alleging 
brutality or physical mistreatment. In view of the fact that there is 
nothing: in the record of trial—and they are here, if you care to ex- . 
amine them—I would like to go on down to where the charges came 
from. 

Senator Batpwin. Just a moment. I might correct you on one of 
those. I think there is in one of these cases a claim. 

Colonel Srrateut. I will find that for you. 

Senator Batpwin. In one of these cases in the first review made by 
~ Colonel Straight there is the claim made by Motzheim that Lieutenant 
Perl kicked him four times in the sexual parts and Mr. Thon kicked 
him on the leg. I think that is the only one I have been able to find. 

Mr. Cuampers. I am sorry. My memory is faulty, sir, because I 
have been making some very general statements here. I am sorry, 
Senator. 

I will simply say I have read all of these and in Motzheim’s case. 
apparently my memory is completely at fault, and because of that I 
do not want to go further along the line I was proceeding because I 
want to be meticulous on this. 

Senator Batpwin. Let me say this for the benefit of the record. Of 
the nine who took the stand in their own defense, is it not correct, 
Colonel, that the record shows that in one case, Motzheim, there was 
complaint of physical abuse? : 

Mr. Cuampers. That is correct, sir. 

Senator Batpwin. In the case of Peiper, he claims he was kicked by, 
he thinks, a Polish guard on the last day he was at Schwabisch Hall. 

Mr. Cuampers. That is correct. 

Senator Batpwin. Hennecke complained of the methods that were 
used to extract a confession from him, the so-called “schnell” proce- 
dure. Of course, outside of these nine, none of the other accused who 
later filed these affidavits with Everett’s petition in the Supreme Court, 
none of the rest of them took the witness stand. 

Judge Van Ropen. I do not recall, gentlemen. 

Senator Batpwin, They did not take the opportunity that was of- 
fered to them to testify as to physical abuse. 

Mr. Cuampers. The point I would like to explain is, I am relying 
on my memory and it has been pretty accurate so far and apparently 
it has slipped on this one, so I would like, before pursuing that further, 
to check and make sure. 

But the point to the question is this: In reading the record of those 
who took the stand in their own defense, there were very few who 
alleged brutality, and the great bulk of these charges that came out 
at a later time were based primarily on the petitions and the affidavits 
submitted by the accused subsequent to trial. 

Judge Van Ropen. That is probably so, and it is also so that many 
of the people whom we interviewed over there brought these accusa- 
tions to our attention. [am not an advocate on this matter. I had a 
job to do for the Secretary of the Army, We made our report to him 
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because long before we were appointed: these accusations had been 
made. We did not make these things up out of our heads, and that is 
the reason we were sent there. They had been made by Colonel 
Everett, and Secretary Royall sent us to see if there was truth in them. 

‘We brought back whatever we could for the Secretary or some 
proper tribunal to go into the matter, and hear evidence pro and con 
to see what the real facts were. That is the only purpose of my duty. 

Mr. Cuampers. Uhave no quarrel with what you did there, sir. In 
fact, I have the full belief 

' Senator Barpwin. May IJ ask a question here? 

As I recall, Judge Van Roden, when you testified before—and if my. 
recollection is not correct, do not hesitate to say so—you testified 
that your findings were based upon an examination of the records 
that were available, the affidavits, and the testimony of the trial itself, 
the affidavits accompanying Everett’s petition, the letters and state- 
ments, and affidavits of interested people that were filed with the 
authorities; you examined those? 

Judge Van Roven. Yes. 

- Senator Barpwin. Was there any witness, eye witness, that you in- 
terviewed in this review who testified that he personally had seen any 
physical abuse of these prisoners ? 

Judge Van Ropmn. No, sir. 

Senator Bauowin. In other words, your review was based upon an 
examination of records and not upon statements of witnesses? 

Judge Van Ropen. That is partly so. 

Senator Batpwin. In person. 

Judge Vaw Ropren. That is partly so. We did interview as you 
see from our report, a number of persons, listed most of those whom 
we Saw. 

Senator Batpwin. That was my next witness. 

Judge Van Ronen. Including the law member of the count, Colonel 
Rosenfeld, and other persons mentioned in one of the tabs: attached 
to our official report. i 

We interviewed others whose names we did not record. They came 
in flocks the last few days we were there. One or two days toward 
the end of our tour of duty, Colonel Simpson had people in his room 
and Colonel Lawrence and I had people in our room at the same time, 
talking to these people. They had heard wé were there, and it was. 
published in the papers, and they came to see the Simpson Commis- 
sion with the idea that we were having a retrial. 

’ Senator Batpwin. Were they people who claimed to have wit- 
nessed any of these claimed abuses ? 

Judge Van Roprn. No, sir, for the reason that the accusation is 
they were all done in the cells and only the interrogator and the ac- 
cused would know about it. All of the abuses transpired that way, 

we discovered. Nobody could have witnessed them. 

Senator Baxtpwin. Were there any of these people you interviewed 
who claimed to have seen signs on any of these prisoners of physical 
abuse ? 

Judge Van Ropen. Yes, ] think there was. He was a civilian law- 
yer whose name I do not recall. Maybe Colonel Straight would know. 

Was there a lawyer named Schmeer, defense counsel ? 

Colonel Srraicur. An American? 

Judge Van Ropren. No, a German. 

Mr. Crampers. Leer? 

91765—4969 
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Colonel Strarcut. Dr. Leer was one of them. ie 

. Judge Van Ropen. I'am not sure, but I think Dr. Leer is the one 
who said to us that he had seen—I.am not sure he is the one, but one 
of the Germany lawyers whom we interviewed said that one of his. 
clients he represented had had marks of abuse upon him. I have for- 
gotten his name; I have forgotten what the name of the accused was. 

- I cannot remember all of that. We did not. attempt to. We ex- 
amined 129 cases over there, and my mind simply will not hold that 
detailed information. ; 

Mr. Cuameers. Insofar as the list of persons interviewed is con- 
cerned, you say this is incomplete? 

Judge Van Ropen. Yes. 

Mr. Cuampers. This was-contained in the signed report. 

Judge Vaw Roven. The last day or so, the last week we were there, 
there were numbers of persons— for example, one or two wives of the 
accused came in to us, whose names we did not record. They were not 
important enough to record. 

Mr. Cuameers. Do you recall whether or not in those last few days 
or perhaps on other days when their names were not listed, these per- 
sons interviewed by your commission, whether or not you talked to 
any of the prosecution staff, that is, the investigating staff—that built 
up this case? ; 

Judge Van Ropven. I do not believe we did. 

’ Mr. Caameers. In other words, the only persons connected: with the 
handling of the cases were the law member of the court, Judge Rosen- 
feld, and Colonel Mickelwait, who at that time was with the War 
Crimes Court ? 

‘Judge Van Ropgen. Also Colonel Bresee. 

Mr. Cuampers. Col. Howard F. Bresee? 

Judge Van Ropen. Yes. We worked under his office. He assigned 
rooms for us and gave us access to files. He is a very helpful and 
efficient officer. 

‘Mr. Cuampers. There was no effort to get into the investigating 
staff that was still over there? 

Judge Van Ropen. I do not recall that we did. I think most of them 
had left. 

Mr. Cuamebers. At that time there were some still available. 

After coming back to this country, did you make any effort to get 
into contact with any of the investigative or prosecuting staff against 
whom these charges were made? 

Judge Vaw Roven. We were making no charges, We were making 
a report to the secretary. 

Mr. Cuampers. You were making a report to the secretary and one 
conclusion was there was no evidence of systematic mistreatment. 

Judge Van Roven. Read that—of a general systematic-—— 

Mr. Cuampers. No general or systematic use of improper methods to 
secure prosecution evidence. 

Judge Van Ropen. That is right. 

Mr. Cuampers. That isthe conclusion you arrived at ? 

Judge Van Ropen. Yes. 

Mr. Cuampers. But did that mean you had found evidence that there 
was—did you find evidence that there was other than a general or 
systematic use of improper methods? 
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Judge Van Roven. We found-in certain cases hag: had transpired— 
there was no general systematic use in those 129 cases. That is what 
we said inourreport. Isnot that clear? 

Mr. Cuampers. That is correct. 

Having prepared the report and turned it in, we then come back to 
what, of course, is the prime thing that we have in mind here, that 
you, based on the study that you all had made, felt it proper to go into 
considerable detail concerning this mistreatment and physical man- 
handling of prisoners, which in the report you found was only predi- 
cated or > only strong enough to support a finding that there was no 
general or systematic use of improper methods. 
~ Judge Van Ropen. I do not understand the question. 

Mr. Cuamepgrrs. Let’s go back. In your report you said that the 
evidence was such that there was no general or systematic use of 
improper methods to secure prosecution evidence. 

Judge Van Roven. Go on beyond to the final paragraph referring 
to that where we said the case was recommended for clemency. 

Mr. Caampers. You say [reading}: 

Except as to the cases referred to in tab H, no reason is perceived why the 
death sentences under consideration should not be executed, all of which were 
imposed for participation in murder. 

Judge Van Roven. That is right. 

Mr. Campers. Then a further paragraph. 

Recommendations were made to the commanding general that clemency actend 
to prisoners listed in tab H. 

Coming back to your finding 4-B, there was no general or systematic 
use of improper methods to secure prosecution evidence for use at the 
trials. That was your official finding? 

Judge Van Ropgn., Yes. 

Mr. Campers. However, you then saw fit in an article to say that 
there was apparently sufficient evidence to support a statement that 
there were beatings and brutalities, knocking out of teeth, posturing as 
priests, and so on. 

Judge Van Ropren. That is 29 of the 139 cases. We found that 111 
of those cases, in regard to them there was no reason to disturb the find- 
ings or the death penalties. That is set forth in the report‘as clearly 
as can be. 

We found of the 139 cases that 110 of them we felt there was suffi- 
cient competent evidence there to sustain not only the findings but 
the sentences of death. We so recommended, 

With respect to 29 cases, which include these 12 death sentences in 
the Malmedy case, they were not in that category, and some of these - 
things had been done to some or all of these persons in different 
degrees, and for that reason we recommended they not pay the death 
penalt 

Mr. Caanmned. You moved the Malmedy cases out of this general 
finding of no general use of improper methods and said in those 
cases there was sufficient evidence to support a recommendation for 
clemency ? 

Judge Van Roprn. That is correct. 

Mr. Cuampers. All right. That is correct. Then at a subsequent 
date you began to go into details as to what supported that particular 
conclusion; is that correct ? 

Judge Van Roven. That is probably so. 
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Mr. Cuampers. T nei in the article which you published —— 

Judge Van Ropven. I'did not publish the article. 

Mr. Cuampers. The article which appeared.in the Progressive 
magazine under your byline, you felt you had sufficient direct evidence 
to “publicly state that American investigators used the following 
methods to obtain confessions—and that this knocking out of teeth and 
these various things which we have already mentioned, ‘and you felt 
you had direct evidence sufficient to support that and publicize it, 
before the American public; is that true? 

Judge Van Ropen. That is substantially so. 

Mr. Cuampers. Do you still believe that ? 

Judge Van Ropen. I firmly believe those things happened. I firmly 
believe those things happened. 

Mr. Cuampers. Let’s go back to the basis for your belief. You do 
question Fanton’s use of hearsay and criticized him for using hearsay. 

Judge Van Ropen. I was not criticizing, I simply say if this com- 
mittee considers his report, all I tell the committee is, that he is telling 
you what the investigators told him. 

Mr. Cuampers. That is correct. What you are saying heres is what 
the accused themselves told you through affidavits; is not that correct ? 

Judge Van Ropren. No, sir; that-is not wholly accurate. The 
situation, as I have tried to describe it to you, gentlemen, is this: We 
in our duties found evidence, we found in the records accusations and 
aaa able basis that these things had taken place. 

Mr. Cuampers. You found accusations that these things had taken 
place, and you felt. that, based on that, you could let an article come out 
under your byline, which said they did take place, not accusations, sir. 
This thing ‘said the American’ investigators used the following 
methods. ‘That is not an accusation, that is a statement. 

Judge Van Roven. That is right. 

Mr. Cramsnrs. You have just said that over there you found 
accusations to that effect, but no direct evidence as to it, but then 
you come out and permit an article to be published, Judge, which 
savs they did use those methods. 

Judge Van Ropren. I do not know whether you are trying to be 
adroit or not. 

Mr. Cuamerrs. I am not trying to be adroit. Mayhe we will get 
some basis of understanding and save a lot of detailed questioning. 

A report went in from you and Judge Simpson, which was a very 
factual and apparently a very appropriate report, and subsequent to 
that time, appearing before this committee, Judge Simpson said these 
brutalities did not take place; you come in and : say that they did. 

Now, we are trying to get down to the point of finding what actually 
happened. Part of this thing, Judge, goes back to what is the basis for 
the charges that you made. 

J udge ’ Vaw Roven. Papers that we saw over there, that all three of 
us saw, most or all of those papers. 

Mr. Cuampnrs. What type of papers were they? 

Judge Van Roven. I will repeat it. 

Mr. Campers. Thank you. 

Judge Van Roprn. The records of trial, post-trial petitions, persons 
we interviewed, the reports of the several boards of review—as a mat- 
ter of fact, we talked to members of the boards of review over there, 
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including Lieutenant Colonel MeClure, Colonel McClintock, and I 
have forgotten the other names, except for Major Haefle, and we talked 
to Colonel Bresee. We had the benefit of their reports. 

We talked about several cases, got their reactions, and all we could 
do was find out what these records indicated to those persons who were 
doing that job for the War Crimes Branch. 

As a result of all of that, I cannot point my finger right now to 
each individual person we spoke to and all the papers, we read many 
papers. I am sure all of us, including Colonel Simpson, were con- 
vinced that some of these things had taken place in some of these 
cases. We had the report from the German dentist, the report of these 
teeth knocked out. ; 

Mr. CuramMpBers. That is Dr. Knorr. 

Judge Van Ropren. Yes. 

Mr. Cuampers. I think you might be interested in knowing that 
since you have been here there has been direct testimony from the 
medical officer station at Schwabisch Hall. There were two different 
people, Dr. Karan and Dr. Ricker, also some enlisted medical people 
there at that time. Each of them testified Dr. Knorr did come to 
Schwabisch Hall to treat the prisoners stationed there, primarily the 
internees, but some of the Malmedy people. 

They also testified Dr. Knorr, any time a prisoner went down for 
treatment, that one of the medical stail was with him. 

They also testified that to the best of their recollection and know!- 
edge—and they were there the entire time or one or the other was 
there—that there was never any teeth knocked out, broken jaws, or 
anything of that kind in the case of the Malmedy prisoners. 

Judge Van Ropen. That may be true. I do not know. 

Mr. Cuamnrrs. Eventually I hope to have an opportunity to get 
more direct evidence from Dr. Knorr, but that is the status of it at the 
present time. 

In other words, you have a statement, an affidavit from Dr. Knorr, 
which I believe you folks did not have time to run down and turned it 
over to the Raymond board for further investigation; is that correct ? 

Judge Van Ropen. That is correct. 

Mr, Cramngrs. As yet that is a completely unsubstantiated state- 
ment made, and the fact is that so far on the basis of the evidence 
that has come in it has been completely refuted, but the point I am 
trying to get at is that, based on the evidence which you had picked 
up in the too short a time that you all had there, you felt that you had 
pane evidence to come back and support public statements of this 

ind. 

Judge Van Roprn. May I answer that this way: I was convinced 
when I was over there—and I believe all three of us were—that these 
things had taken place. We had no means, we did not have the time, 
_ we did not have the authority, I do not believe—although that is de- 

ee go into hearings. We were not over there as any hearing 

oard. : 

We read these papers, talked to people, went over the record. We 
were convinced these things which I have said, privately shall we 
say—and I will not say publicly, but maybe semipublicly—we were 
all convinced these things had taken place as to these 29 cases. That 
is the reason it happened. ~ 
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Senator Batpwin. I think the important thing from the standpoint 
Ge the committee is this: The basis of your convictions, as you state 
them. Sno 

Mr. Cuampers. That is right. 

Senator Batpwin. As I recall your testimony, the only witness, the 
only eyewitness you now recall, who I think may have said that he 
saw some evidence of injury on one of the accused, was a Dr. Leer. 

Judge Vaw Ropen. I am not sure he was the one. 

Senator Batpwrn. You are not sure of anything. 

Judge Van Roven. I cannot be sure. i was not making records 
of those things then. We were ascertaining whether or not there was 
sufficient to warrant a recommendation that these sentences not be 
carried out. That is what we were there for. We were sufficiently 
of that belief to make that recommendation as to 29 of those cases 
because we believed they had had those mock trials, we believed these 
things had happened to them, and we put in our report the reasons 
for it as briefly and tersely as we could. 

I thought myself the report was a little too brief, but they wanted 
to have it in military form, Colonel Lawrence was a military lawyer, 
and a very able one he is, and he wanted to have it in a page and_a half. 
I came along with that, and we had a brief report, and with the tabs 
or exihibits. If these things are refuted by proper evidence, I will 
be very happy to know that is so. We certainly were convinced over 
there that these things had happened or we would not have made rec- 
eeenon to commute 29 death sentences if we had not thought 
that. 

Mr. Cuameers. Twelve of those cases were Malmedy cases? 

Judge Van Ropmn. Yes. 

Mr. Cuampers. Do you recall bases in other than the Malmedy cases 

for recommending clemency ? : 
. Judge Van Ropen. As I recall the Malmedy cases, they were based 
chiefly upon the mock trials. As I recall, in the Malmedy cases, they 
were given mock trials and other means of getting confessions, be- 
cause the evidence—no doubt you, have read the evidence in the 
Malmedy case—almost. the entire record there of the prosecution con- 
sists of these pretrial or extrajudicial affidavits, and we believed that 
they were not secured in a voluntary way, they were not voluntary 
statements by the accused. 

That was the chief reason we thought in the Malmedy case that the 
trial was not proper, even under the rules laid down in the conven- 
tion of 1945. 

Mr. Cuampers. Excuse me, Judge. DoI gather from these remarks 
that what you are saying here is these detailed charges of brutality 
stem not particularly from the Malmedy cases, but that the reasons 
why you recommended commutation in the Malmedy thing was based 
primarily on the schnell procedures or mock trials? 

Judge Van Ronen. A combination of both, but chiefly the complaint 
we found in the Malmedy cases was they had given these men the mock 
trials and had other threats to try to secure confessions, such as the 
boy, Friemuth, who killed himself, who had a mock trial, and then 
the man in his cell who had signed several pages and then hung him- 
self before he completed it. 

Mr. Cuampers. I am having difficulty with the article in the Pro- 
gressive magazine in the light of the last statement. 
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Judge Van Ropen. You are basing your :ross-examination, if I may 
call it that, on the article in the Progressive, which is not the matter 
before the committee. 

er Cuamerrs. I was not trying to be adroit; let’s see if I can be 
blunt. 

The Simpson report is one thing, but probably the most inflamma- 
tory report that has come out in this whole matter is this article in the 
Progressive magazine, and if I may say so, it has received such wide 
circulation and such wide publication, both in the press throughout, 
and the magazine itself, it has been inserted in the Congressional 
Record, and heaven only knows, it has been used here time, time, time, 
and time again. 

Judge Van Roven. That may be very regrettable. 

Mr. Cuameers. I do not know whether it is regrettable or not. If 
it happened, the facts should come out. If it did not happen, then 
certainly they need to be disproved. 

Because of articles of that kind, and this article in particular, we are 
constantly having difficulty finding out what actually took place. 
I do not think any of us have attempted to question one iota of the 
Simpson report, but after the Simpson report came in, you see fit to 
go into some detail in this particular article, and we get you before us 
and you say that you still have reason to believe that the statements 
made in that article arecorrect. . 

Judge Van Ropen. As amended by me, if I may call it that. 

Mr. Cuampers. There are further questions to come on that, sir, but 
you say that the article is substantially correct as amended. Judge 
Simpson comes before us and says, “We did not find any such evi- 
dence.” Then we have had a long stream of. people coming through 
here, many of them very competent persons, who have appeared to be 
credible witnesses, who have repeatedly and specifically denied, and 
I do not mean just the interrogation team. ae 

Judge Van Ropgn. Nobody has affirmed any of these? 

Mr. Cuampers. No, sir. The only affirmation of these charges of 
brutality and direct affirmation is a man by the name of Sloan, and 
he is the only man who has said, “I saw anything happen,” and Sloan 
was at Schwabisch Hall for a grand total of about 2 hours. 

Judge Van Roprn. I have no idea who he is. 

Mr, Cusmpers. We found him and brought him in for the purpose 
of getting facts. I am perfectly frank to agree with you that I am 
proceeding on my cross-examination in an effort to clear out and find 
out if the facts as appearing in this article go beyond what you 
honestly believe happened, and then if it begins to appear that they 
are exaggerated and weighed against the other competent evidence 
we think we have had in here, then perhaps we can begin to find out 
just how much truth there is to the whole story. 

On this particular article, and just so that we will get this record 
completely clear, I took the liberty of calling you the other day to ask 
you to decide what you wanted to do here because I felt you should 
now the developments in this thing. When you were here earlier, 
as I understood the story, Mr. Finucane showed up at a meeting of the 
Rotary Club at which you were to make a. speech, and after that there 
was a press release issued, to which after you saw it you had some 
objection, and you wrote them and they retracted it in either a sub- 
sequent release or through their normal mailing channels. 
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Subsequent to that, you had a call from Mr. Finucane stating that 
a magazine desired to publish this article under your byline, and you in 
your testimony said you should have known, but you did not know 
what was meant by a byline, and that he went over it—-I may not be 
quoting your testimony exactly here—but he went over it with you 
and very hastily told you some of the things he wanted to add, you 
objected to some and accepted others; and, based on that—and you 
told us in the hearing—you were a little surprised at the thing and 
that. you had written the publishers of the magazine and mentioned 
a man by the name of Rubin, if my memory is correct, as the man 
to whom you had written, commenting on or denying some of these 
things, but, as far as you know, there had been no retraction or denial 
published by them. 

Again on the assumption that that has been the basis for so much 
of the testimony here, insofar as brutality is concerned, so much ref- 
erence made to it, I would like to ask you, Judge, how much of the 
detail that was to appear in this magazine did you know of at the 
time you approved the publication ? 

Judge Van Ropen. I could not tell you that. The best answer I 
can give you is what I told you the last time I was here as to the parts 
I definitely repudiated and did not know that happened, did not know 
they happened, and could not be responsible for. 

’Mr. Cuampers. Mr. Finucane testified here in response to direct 
questions that you had a detailed knowledge of everything that went 
into this article. 

Judge Van Ropen. That is not accurate. 

Mr. Cuamepers. You mean my statement is inaccurate or what he 
says in inaccurate? ; 

Judge Van Ronen. What he said. I was not here to -hear him 
testify. For example, it mentions in that article about five persons 
being hung. I had no knowledge of that fact that General Clay 
had given those orders until I saw it in the Progressive magazine 
when it came out. 

Mr. Cuampers. You had categorically denied so many points that 
I wondered about them. My Finucane, in fairness to him, did qualify 
some of those statements by explaining that many of these things 
were based on his misunderstanding of what you said, but what I 
am asking you directly is this: Did he read this thing in all of its 
detail over the phone to you when he called you? 

Judge Van Roven. Before publishing it? 

Mr. Cuamerrs. Yes. 

Judge Van Ropren. No. Read it in detail? 

Mr. Cuamperrs. Yes. 

Judge Van Roven. No, not that I remember. © 

Mr. Cuampers. Did he explain to you he was taking the news release 
and adding certain things to it and explain those additions? 

Judge Van Ropen. I got the impression he was having a condensa- 
tion of the news release to put in a local publication published by the 
LaFolleties, and that is what I knew about it. He did mention some 
of the items that I agree I believe now I say occurred such as some of 
the acts of cruelty there. He mentioned some of those and I said yes 
and I would still say yes, that I would adhere to it, because I believe 
they happened. 
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Senator Batpwin. How did you first meet Mr. Finucane? © 

Judge Van Ropen. How I first met him ? 

Senator Batpwin. Yes, where did you first meet him? ' 

- Judge Van Ropen. In Media. He used to live in Chester and work 
for the Chester Times. 

Senator Batpwin. Did you know him there? 

Judge Van Ropen. No, J knew his name. He has a brother still 
employed by that same newspaper, whom I just know by sight, and 
maybe very casually. He was visiting his brother, I believe, in 
Chester, and we talked, and I was going to this 

Senator Batpwin. Did he come to your office? 

Judge Van Ropen. Yes, he came to see me at the office, and he also 
went to this Rotary Club meeting, maybe 20 or 380 people were there, 
which started this whole thing. 

Senator Batpwrn. That is the thing that interests me. Why 
should Mr. Finucane have gone to such pains to look you up? That 
is the problem. 

Judge Van Ropen. I do not know. 

Senator Batpwrn. One of the problems that puzzles the committee. 
Judge Van Ropven. I cannot answer that. I do not know why he. 
took such pains. 

Senator Batpwrn. When you first saw him, did he tell you he had 
come to talk to you about these Malmedy cases ? 

Judge Van Ropen. No. I do not remember the detail. As I re- 
-member, the first thing he talked about was he said that he was: 
associated with this National Council for the Prevention of War, 
about which I had never heard. Maybe he said that at the little 
Rotary Club gathering on the Chester pike, and I think he gave me 
oats saying they were started some time after the First World 

ar. 

I did not know it was an organization to broadcast news releases. 
I thought it was a council for the prevention of war. There are many 
organizations, I suppose, of similar objectives. I had no idea this 
was going to be a coast-to-coast broadcast. All I knew or thought 
was he wanted information about these war crimes for their councils 
for whatever it might be worth, for the prevention of war. Then the 
news release came to me on a Saturday morning, and I was startled 
and surprised, and finally I telephoned to the council and talked to 
Mr. Libby and finally got him at his home and that is when I ques- 
sete him about this news release, told him the things I did not like 
about it. 

I think I wrote a letter following that to him specifying certain 
details of that release which I said were inaccurate and should not 
be published, and he said he was sorry, but it had already gone out to — 
the press. Mr. Libby told me that. That is the situation. 

- Mr. Cuampers. Perhaps you would be interested in Mr. Finucane’s 

statement before us, because he apparently went to Philadelphia de- 
liberately for the purpose of talking to you. We asked him about some 
of these circumstances: “How did you happen to be there and hear 
that particular speech?” Mr. Finucane said: 

Mr. Libby, our executive secretary, had been in Philadelphia a week or so. 
earlier and had been ‘talking to a friend of his, Burton Parshall, who told him 
Judge Van Roden had made some shocking statements to a meeting of the 
ao Bar Attorneys Association, a Federal bar association, something like 

Nat. : 
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Do you know Mr. Parshall? 

Judge Van Ropen. No. 

Mr. CHamsers (continuing) : 

Mr. Libby asked Mr. Parshall to send us a memorandum on the contents of 
van Roden’s speech. The memorandum was from memory, and we wanted to 
check up on it, so I went up to see Van Roden. He said: “It happens that you 
came at a time when I am making a speech at the Rotary Club; you can come 
up with me.” ; 

Senator Banpwin.- I have one question. Had you made a speech 
to the bar association ? 

Judge Van Ronen. Yes, I had. 

Mr. Cuamerrs. Had you made other speeches on this subject, 
Judge? 

Judge Van Roprn. I guess I had, yes. I made talks to private indi- 
viduals and to groups, a few, I do not know how many. 

Mr. Cuampers. I believe you already testified you were so firmly 
convinced of these things 

Judge Vaw Roven. I was. 

Mr. Caameers. Mr. Finucane, in response to questioning about the 
article that appeared in The Progressive, said : 

I called Judge van Roden on the phone and told him what the story was. I 


don’t think he had ever heard of The Progressive magazine at that time. I 
explained to him and I said, “We want to incorporate in your statement”— 


that was the press release, I presume— 
“additional material.” 


You just testified you thought he was was condensing it. [Con- 
tinuing :] 


He was familiar with what we had been distributing, and as I say, had made 
amendments to it. So we figured those amendments had made it correct or he 
would have made additional amendments. 

He said, “What do you want to add?” Words to that effect. I read’to him 
over the telephone the additional material, which was the opening and closing, 
and said, “The editors of that magazine want to run this as your article under 
your byline.” 

I read it to him. Certain things in the original article which I read to him he 
deleted. -Certain parts of our statement he struck out, verbally, over the tele- 
phone. He said, “No, I do not want to take that as my statement.” We did work 
out verbal telephonic additions to this report which he agreed to. 

I said, “They want to run it under your byline. Will you send them, along 
with your byline, one of your campaign biographies and a photograph?’ He 
said, “Yes, I will do that,” and he did do that. His secretary sent a couple of 
biographies—I suppose.they ran more than once—and sent his picture, too. 


I asked this question: 


You mentioned in your prepared statement that misunderstandings will hap- 
pen. It would appear rather clearly from what you said that Judge Van Roden 
realized that he was being connected directly with this article. 


Mr. Finucane said: 


That was my understanding. I understood it that way. It was my intention 
.to make it clear to him, and it was my impression there was a meeting of minds. 
I presumably was mistaken as to the meeting of minds. 


Judge Van Ropen. Iam sure that he was. 
Mr. Cuameers. Then I asked him: 


You say you were presumably mistaken. Did any matter concerning pay for 
this article come up at this or any later time? 


' 
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Mr. Finucane answered: sf 


Some time after the article was published Judge Van Roden wrote a letter and 
said, “As a matter of curiosity could you tell me how much money the Progres- 
sive magazine pays for articles which they publish?’ 


Then I said: 


And at that time that is the only comment that you had received from Judge 
Van Roden about this article? 

In other words, I was trying to find out if you had written in and 
taken exception to these things which you later struck out before the 
committee. Mr. Finucane said: 


There was just routine comment. I think that was the first comment, yes. 
Then I said: 

This was before or after he visited you at your offices here in Washington? 
Mr. Finucane answered: 

‘That was before he visited us. 


There is a great deal more along that same line in there. Mr. Finu- 
cane testified, as far as the pay 1s concerned, that he got a 10-dollar 
check and that the Progressive magazine sent you a 10-dollar check 
which you returned, and so on. It would appear from that, Judge, 
in Finucane’s mind, at least, he felt that you understood thoroughly 
this was going to be published under your name and that you had a 
very detailed knowledge of what would go in there. 

Judge Vaw Ropen. He may have thought that, but I did not have 
such an idea, and I just got out my files before I came down here, got 
them yesterday. 

Mr. Cuamprrs. May I pursue that just a second further? You say 
he may have thought that but you did not have such an idea. I accept 
that fully, but when this Progressive article came out and the copy 
sent you, as he said was sent to you, did you at that time either get in 
touch with Finucane or the magazine and repudiate any part of it or 
ask him to correct it? 

Judge Van Ropen. I did not correspond with the magazine at all 
until they wrote me a letter—I did not write them at all until on Feb- 
ruary 11, 1949, a letter came from this magazine signed by Maurice 
H. Rubin, reading: 

' Dear Jupcz Van Ropen: I am herewith enclosing our check for $10 for the 
article which we carried in our February issue. I thought it a truly fine job 
and we are receiving a great deal of favorable comment on it. 

I wish it were possible for us to have it reprinted and distributed throughout 
the country, for I think it expresses eloquently a national crime whose meaning 
needs to be hammered to the American people. : 

On February 18, about a week later, I got around to it and I wrote 
to him and I said: 

Dear Mr. Rustin: Thank you for your letter of February 11, enclosing check, 
which is apparently intended to be in the nature of compensation for the arti¢le 
which appeared in the February issue. The check is returned herewith for the 
reason that I can’t accept the compensation for this article which bears my name. 

I appreciate your thought and trust under the circumstances you understand 
I cannot accept any compensation. 

Mr. Cuamepers. Had you discussed this matter with Mr. Finucane? 

Judge Van Ropen. I want to get this accurate. Let me look here. 
About that photograph which you mentioned, it never was published, 
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and I am glad it was not, but I see here a letter, I do not know where 
I was, whether he spoke to my secretary but I see a letter of January 
6 which my secretary, one of them, wrote to Mr. Rubin, and I will 
read it to you: 

Drar Me. Rusin: At the request of Mr. James Finucane, associate secretary of 
the National Council for the Prevention of War, I enclose two typewritten state- 
ments of the biography of Judge Van Roden and pages 577 to 583, being, an extract 
of volume 33 of the Delaware County Reports, from which you will be able to 
secure such information as you need. 

I might say when I came back from the service, I happened to have 
been the first member of our bar to return from overseas service; I was 
elected to the judgeship while I was overseas and took the judgeship 
for 10 years, and I am still there. 

The editor of the Delaware County Report put in an article about 
war service and what had happened, and a lot of the flowers they like 
to put in there as a matter of record. My secretary sent those pages, 
pages 577 to 583, of the Delaware County Reports, volume 33, and, 
continuing: 
from which you will be able to secure such information as you need. Also two 
newspaper mat photographs and a glossy photograph are enclosed. 

Now, that is signed “Sincerely yours, Iris Gorsuch, Secretary.” 

I was out, and came back: 

Mr. Cuampers. You knew nothing of that being sent out? 

Judge Van Ropen. I think I telephoned her “and she said Mr. 
Finucane called, and I called her, and she said she had taken the 
liberty of sending this to Mr. Rubin in Madison, Wis. That went 
out. That is the only correspondence that I had with that Progressive 
at all. I did not know about it, until on January 28, the previous 
letter was January 6. January 28, Ihave a letter from Mr. Finucane. 
He says here: 

You are in the Progressive. Hope you will be pleased with the editorial 
and typographical treatment which was given your article. 

Senator McCarran said Monday he would appoint a subcommittee to conduct 
an investigation. Senator Langer introduced a bill, Senate Resolution 39, yester- 
day to accomplish the same purpose. 

I suppose by now you have been reprinted and quoted from coast to coast, 
including newspapers and magazines of every description. 

I am also enclosing copy of the Christian Century which contains an editorial 
about your statement. 

That is by Mr. Finucane. He enclosed a copy of the Progressive. 
That is a letter I received. 

Mr. Campers. Having received that letter and read the article, 
you did not feel it necessary to either contact the Progressive or Mr. 
Finucane or the editors for the purpose of repudiating those things 
which later you repudiated to us! 

Judge Van Roprn. I would not say that. Asa matter of fact, on 
February 3—— 

Mr. Cuampers. That is what Iam asking you. Did you do that? 

Judge Van Roven. I wrote to Mr. Finucane, and I said: 

I do not wish to do anything which is unethical so far as the Department is 
concerned. Neither do I wish to jecpardize my credit with the Department of 
the Army. For that reason I must be very careful about any further publications, 


and I shall depend upon you to communicate with me before anything further 
is published wherein my name will be mentioned. 
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And then he replied on February 7: 

You can depend upon us to be judicious in handling any material of yours 
regarding war crimes trials. 

J did not write to the Progressive. I thought I was not going to 
start a controversy; I would just let well enough alone, not dignify 
it by any further action. 

Mr. Cuampers. Was Mr. Finucane accurate in saying that you did 
ask something about pay? : 

Judge Van Ronen. We telephoned or talked about it. I think 
either he said this Progressive is a magazine which works on a sort 
of small margain, they do not pay much—TI said, “I don’t care any- 
thing about the pay.” 

Mr. Cuameuns. He testified yesterday you brought up the subject 
and asked, “As a matter of curiosity, what do they pay?” 

Judge Van Ropen. That may have happened. I did not want any- 
thing for myself. I thought it was a closed issue. This letter came 
February 11, and I promptly sent that back, within a week, to the 
editor, in which I said I could not accept that. 

Mr. Cuamners. There is something I did not realize, Judge Van 
Roden, and that is ‘that when you received your congratulatory letter 
from Finucane 

J udge Van Ropen. “Here you are in the Progressive, I hope you 
like it.’ 

Mr. Cuamprrs. He also made mention of the fact apparently, to 
you, that Senator McCarran was going to start an investigation; 
Senator Langer had introduced a resolution, and that other articles 
were picking this up. At the time that you were discussing the pub- 
lication of this article, did you have any indication that it would have 
such widespread publication or effect? 

Judge Van Roven. I had no suspicion of it. If I had, I would not 
have had the thing go out, because it has been unpleasant to have the 
thing bandied about. I have no guilty conscience as to what I have 
done or said, but I do not think it was necessary to have it done, and 
T would not have had it happen for anything. 

Mr. Cuamemrrs. Does it not appear to you an unusual situation for 
an organization to get the name of an. eminent American jurist—— 

Judge Van Ropen. Thank you very much. 

Mr. Cuamerrs. I say that rather carefully [continuing|—in an 
article as inflammatory in character as this one is and couched in the 
language it is, and from which you had to publicly repudiate a great 
many parts, that in getting that article together, those same people 
had gone to the trouble of sending a reporter over, who happened to 
be available for this purpose, and, as a result of that, wide publicity 
was achieved, not for yourself so much as for the problem, and that in 
testifying before this committee that.same man who wrote that article 
' said that they had gone to great lengths, not great lengths, but they. 
had been getting information from defense counsel in Germany and 
they had been corresponding with the accused, and so on, that these 
things all tie together in a rather interésting pattern which sort of 
puts you in the position of coming back and making these charges 
which were apparently broader than you actually made because you 
have hed to change parts of them, and then use that as a springboard 
for this investigation, and things of that type. on nd 
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I just wonder if you have any feelings or comments on that. 

Judge Van Ropen. My feelings are not very happy about it. 

Mr. Cuamerrs. I think the record should show what your feelings 
are, 

Judge Van Roven. My feelings are not happy about it. I came 
down long before it was suggested that this committee be appointed; I 
do not know what the time was; I came down and talked to the Judge 
Advocate General, General Green. — ; 

Mr. Cuameers. Did you come down of your own initiative? . 

Judge Van Ropren. Yes; I talked to General Green. He said -he 
would talk to the Secretary, who was upset, not by anything like this— 
the article in The Progressive had not come out then, as I remember 
it—upset about the fact that he felt that certain information was dis- 
closed before it was authorized to be disclosed in regard to our report. 
That was the chief complaint that was made. 

I talked to General Green about it, and then went from there; Gen- 
eral Green drove me in his own car; he drove it from the Pentagon 
Building to Washington where the National Council for the Preven- 
tion of War had their office at 1013 Eighteenth Street NW., and I 
am afraid I had a little blood in my eye and worse on my lipe, and 
went up to speak to Mr. Finucane and Mr. Libby, and I said that the 
matter was distressing, and I thought it had gotten beyond control and 
beyond any intention that I had; and he was very pleasant about it; 
he did not fight with me, and I have a high regard for his ability as a 
writer, but that is what we are talking about. We are talking about 
the way this was done, the way I was quoted, over-quoted, and mis- 
quoted, and I said the same to him that I will probably go before a 
committee; if [ am sent for, [ will have to go. Mr. Finucane said, “All 
right. You tell your side of it and we will have to tell ours”—words 
to that effect. “I will have to tell you I am disturbed about this; it is 
upsetting to me and upsetting to my very good friend, General Green, 
and I just don’t think it is the way to do. This thing shouldn’t have 
been done the way it was done.” 

He said, “Well, that is all right. We won’t be bad friends about it”— 
or words to that effect. He virtually, as I remember, admitted this had 
made a good story in The Progressive. I remember one thing, I point- 
ed out that last part of the paragraph about these five men that had 
actually been ordered hung by General Clay. Where is that here? 

I pointed out this and I said I did not know anything about this: 

However, in spite of Secretary Royall’s action in this matter, there is little 
real room for complacency on the part of Americans, Rather our report reveals, 
by implication, that we still have a serious situation in Germany to clear up. 
Moreover, five of the men for whom we recommended commutations have 
been hanged since we turned in our report. 

I do not know that is true yet. I certainly did not know about it. 
It was not included. 

As I recall Mr. Finucane’s answer to that part of my criticism it was 
that he talked to Mr. Rubin, word had just come down, and could they 
put that in the Van Roden article, and he said, “Go ahead and do it.” 

That is the conversation Mr. Finucane and I had about that particu- 
lar paragraph because I had no knowledge it had happened, if it had 
happened. I believe it has. I do not know whether it has or not. I 
had a very unpleasant conversation with him, I think, and that hap- 
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pened promptly when I came to Washington that day and talked to 
General Green. 

Mr. Cuamprrs. May I ask this, Judge: I believe I was in touch with 
you last Friday concerning this matter and getting your statement, and 
so on. At that time I told you some knowledge I had of what I 
thought Mr. Finucane was going to testify to. 

Has he been in touch with you since last Friday or have you been in 
touch with him? 

Judge Van Ropen. Yes, sir; we talked on the telephone. As I re- 
member it, I do not know whether he called me; I think I called him, 
and I said to him, “I am going to probably send a statement down to 
the committee, I do not know whether I am going to be down there or 
not, [ do not want to go down, I am busy at this time of year.” 

He said something about he was going to be called. You told me 
he was going to be called. 

I said to him, “Well, I may be down there and I may not,” and I 
think I said something more about being unpleasant about this thing; 
it is not to my liking and it is just one of those extra worries you have 
on you, but I said, “T will probably have to come down, and if I do, 
I will be there”; words to that effect. a 

He said he would be there, too, and we then talked. That is about 
all we had to say. 

Mr. Cuamsers. Did you mention to Mr. Finucane that I had dis- 
cussed the matter of his possible testimony before our committee? 
~ Judge Van Ropen. No; but I think I did say to him that I was told 
by you that he was going to be called to testify. 
~ Mr. Coampers. Did you tell him that I had mentioned to you that he 
probably would testify about this business of pay for the article and 
that you had known of it in detail before? 

Judge Van Roven. I do not think I said anything about that. I do 
not recall because that was not in my mind about the pay for the 
article. The pay for the article is very unimportant because this check 
arrived and I sent it back. That is all. 

Mr. Cuampzrs. Did you mention to him that I had told you I 
thought he was going to say that you knew in detail what was in this 
article, that he had read the whole thing to you over the phone? . _- 

Judge Van Rovren. Not that I remember. I may have, I do not think 
I said that, no. I was not concerned so much about that. I was con- 
cerned if he was going to be here and maybe I better be here to answer 
him, and he and could face each other here before you. That is my 
purpose in calling him. Although I still think the debate 
between him and. me is not helping the committee in finding out 
whether any atrocities were committed or not, unless it is an attack 
on my credibility; and on that basis under the law it is admissible, and 
I cannot object to it. 

_If you wish to do that, I have no objection to answering any ques- 
tions, , 

Senator Barpwin. Let me say this: There is not any effort, I think, 
on the part of Mr. Chambers to attack your credibility, 

Judge Van Roven. He has that right as a prosecuting attorney or 
defense attorney. 

Senator Batpwin. You were asked to go over by the Army to re- 
view these cases ? 

Judge Van Roven. That is right. 
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Senator Batpwin. And you had yourself been a combat officer? 

Judge Van Roprn. For several of those months; yes, sir. 

Senator Batpwrn. And when you came back, as is quite natural 
as I understand it, some of the people that you know like the bar asso- 
ciation and your Rotary Club, knowing you had this experience, 
thought you might be an interesting speaker. 

Judge Van Ropen. That isso; yes,sir. 

Senator Barpwrn. And you went to those places and spoke. 

Judge Van Ropven. That is correct. 

Senator Batowin. And described some of your experiences and 
what you found. I assume that at those particular meetings there 
were no newspapermen present; or was there? 

Judge Van Ropmn. At some there were. They simply made little 
‘comment about it. It was not until Mr. Finucane with his innate 
ability—and he certainly has ability to write—was there and got this 
information and has, apparently, the means of disseminating this 
information throughout the country that the thing became really 
broadcast. 

May I say this, Mr. Senator: I did not know he was a reporter. He 
is here as associate secretary of this organization. That is his job. 
I did not know he was a reporter. 

Senator Batpwin. When he came to this meeting at the Rotary 
-Club—— 

Judge Van Ropven. He took notes, : 

Senator Batpwin. Did you know there was going to be a press re- 
lease issued by the Council for the Prevention of War on your speech ? 
_ Judge Van Ropen. I did not understand it. I thought he was taking 
that for the benefit of this national council. 

Senator Batpwin. You did not know there was going to be a press 
release ? 

Judge Van Ropen. No; unless he may have said it was to be relased 
to some of the members of their organization, their council, not a 
release of this sort, until this letter come from him on a Saturday 
morning of December 20—no, I beg your pardon—it was before that, 
December 17, when he said in his letter to me: 

Here is how we handled your story here in Washington to start with. We 
hope it will do some good and may be effective in remedying the conditions 
which you so vividly described in your speech. 

Senator Batypwin. Was that the first knowledge you had of the 
press release issued on it? 

Judge Van Ropen. Yes, sir. 

Senator Batpwin. Did he ever read the press release to you? 

Judge Van Roven. No, sir. 

Senator Batpwin. Then after that did he call you and read an article 
that he has written? ; 

Judge Van Roven. No, sir. And as soon as that arrived—I have 
it before me here—as soon as that arrived, I was just amezed at some 
of the things that were here. That is when I telephoned him and that 
is when he explained about it, and then he wrote to me on December 
20, in which he says: 

Thanks for your prompt editing of our report. 

Editing was that I telephoned complaining about things in there 
that should not be published. 
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Senator Barpwin. In the press.release ? 

Judge Van Roven. In that original press release. He says the cor- 
rections are also being transmitted—I beg your pardon— 

Your suggestions have been adopted and incorporated in the revised edition 
of the release. . 

I understand from Mr. Libby that it had already gotten out before 
it could be revised to any great extent. That is all that I know. 

Senator Batpwin. He issued the press release without your know- 
ledge and before you had examined it! 

Judge Van Ropven. That is so; but I say, in all fairness to him, Sen- 
ator, that at the conclusion of that Rotary club meeting we had a 
little talk there ; he had been taking these notes, and I said, “What have - 
you got down there”, and he commented upon his notes, which was: 
entirely all right. 

He was the reporter, and getting the story for his national council, 
as I understood it to be, and he asked me some questions about it then, 
but I do not recall that he said anything about what was to be done. 
about it, unless it was to go, as I thought, to their membership, what- 
ever that may consist of. 

I never heard of the organization before, very frankly, this national 
council. I did not know it was a publication outfit. It does not say 
so on the letterhead. He does not tell me that. It did not have Asso- 
ciated Press status, where it could send articles throughout the country. 

Senator Batpwin. What was the first knowledge that you had of 
this, that you had written, on your byline, so to speak? 

Judge Van Ropen. I told you about that, but I will repeat it again. 
He telephoned me later and said, “We wanted to put a short article or a 
condensation of what we had before into a magazine called the Pro- 
gressive,” of which I had never heard, which he said was originally 
started by Robert La Follette, and he said, “If you want to condense 
it and make it a shorter article along the lines that we stated in your 
release”—TI said again, “We have to be very careful.” 

_ I never heard of that Progressive, but I said, “I do not want any 
misquotation, and that is why I am calling,” and we had a talk, and I 
said to him, “These are some of the things you might publish,” and 
“other things” I said not, and that is all we talked about. 

He did not read the entire thing over the telephone to me because he 
could not have because it had not been written at that time; he was 
getting the data and, as I understood it, he was taking the revised 
original release, which he published in December—that is the impres- 
sion I have, at least—maybe I am wrong, but I do not think that I am— 
that he was condensing that for a magazine, to make a condensation 
of this, to publish some of these things im that paper. 

He did mention the byline, he told me that. I did not dispute that, 
did not know what it meant, very frankly—I did not dispute it—did 
not say he should use it, and that 1s how the thing developed, as I have 
told you. : 

I have tried to be frank, and I tried to be fair to him, as well as to the 
committee and to myself. 

Senator Batpwin. You think you have, Judge Van Roden, and I 
think you have been very frank about it. 

I did not quite understand when it was that you came down to see 
General Green. Was that after the article was published? 

91765-—49——-70 
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Judge Van Ropmn. Oh, yes, that was published—because General 
Green had this article, had photostatic copies of it, and the Secretary 
of the Army. 

Senator Barpwin. Did you call him or did you go down to see him? 

Judge Van Ropen. We both called each other. At least, he called 
me—General Green and [I are very ¢lose friends, I mean, socially as 
well as—— 

Senator Batpwin. Well, anyway, was it as a result of the letter? 
: Judge Van Ropven. I think he called me, and I came down to see 

im. 

Senator Batpwirn. And asa result of that you came over? 

Judge Van Roven. After I talked to General Green, he showed me 
- the photostatic copies of the Progressive; we had a talk in his office in 

the Pentagon, and went over the matter with him, and I said, “I am 
going over there and see Mr. Finucane, and to have a talk,” and he said, 
“All right, Iam going down,” and he and General Hoover went down 
to the car and drove me over to the office, and I had a talk with Mr. 
Finucane and Mr. Libby. : : 

Senator Batpwin. Did Mr. Finucane ever tell you that he served 
overseas in the Army at any time? ~ ® 

Judge Van Rovren. I do not remember that he said so. Did you 
say that? 

Sr. Finucane. I do not remember. 

Judge Van Ropen. No; I never knew he served overseas. I did 
-not know it. . 

Have you ever served overseas? I did not know whether you 
had or not. ‘ 

Senator Batpwin. Well, as a matter of fact, Judge Van Roden, 
when you were here before, Colonel Chambers went over the article 
with you, and you deleted some of the things which you said; which 
you stated you had not said. ; 

Judge Van Rovzn. I denied the authorship of having stated orally 
or any other way. os 

Senator Barpwin. And you never did have an opportunity to see: 
the article in full before it was published under your name? 

Judge Van Roven. That is correct. I never saw the article, neither 
in typing nor mimeographing nor longhand in any way at all until 
I got a PR from Mr. Finucane, a copy of the magazine itself. 

He said, “Here you are in Progressive,” and he enclosed a copy of 
that in his letter to me. 

Senator Batpwin. What was the date of that letter? ; 

Judge Van Ropen. That was on January 28, when he sent me that 
letter. “Here you are in Progressive. I hope you will be pleased with 
the editorial and typographical treatment which was given your 
article.” 

Senator Barpwin. Did you get that letter before you came down 
to see General Green, or was that afterward, do you recall? 

Jvudge Van Roven. I do not remember. It was about the same 
time; that was all in that period of time. 

Senator Barpwin. I take it, from what you have said here today, 
you were very much upset by the whole thing? 

Judge Van Ropven. I still am upset about the way this is taken 
and the importance to it which has been attached, but I can readily 
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see how it happened when it got into the Congressional Record, but I 
still do not mean that to-be construed as saying that I do not believe 
some of these things happened that we found over there overseas. 

I do not want to confuse the issue. I still do not mean to say that 
I am taking back any of my testimony that I have given you here as to 
what I found over there in the records in the course of our duties. 

Senator Batpwin. But you certainly do believe that in this article 
in Progressive, in the treatment that has been given to it, they have 
exaggerated—your position has been, exaggerated. 

Judge Van Ropen. Very much so, and it went way beyond any- 
thing that I told them or would agree to, and beyond the actual facts, 
as I have told you a previous time when I was down here, and marked 
these deletions. j 

That was done, may I say to you, Senator, at the request and the 
suggestion of Colonel Ellis who, during the recess, came over and 
said to me, “Did you write this?” and I said to him, “No,” and we sat 
down during the recess, the noonday recess, and I checked off on this 
paper here the articles that I said were not accurate and were not true, 
and I would not be responsible for having said at any time. 

Senator Barpwin. That is, you did that voluntarily yourself. 

Judge Van Ropen. Oh, yes. Colonel Ellis and I sat here—I do not 

_know whether you were here then or not, Colonel. 

Mr. Cuamprrs. You brought it to me immediately after the recess 
period and called it.to my attention. 

Judge Vaw Roven. Yes; and that is when I did that, and the rest 
of it, I think, the articles that are here, that I have not deleted, I do 
not take back the things that I have said on that. I do not want the 
thing to be confused. 

Now, I am not trying to beg the question, gentlemen. 

Sone ah Batpwin. I.think the committee understands your position 
exactly. ; 

’ Have you any further questions? 

Mr. Coamprrs. No; I have not. I have no further questions. 

Senator Batpwin. Have you anything further you wish to say? 

Colonel Frnn. May I say for the record that I think there has been 
an inference here that. there was some of this physical abuse in some 
of these 29 cases, other than the 12 Malmedy, and you corrected your 
statement on that the last time you were here, Judge Van Roden. 
You left some inference that there were atrocities or mistreatment 
in some of those 29 cases, other than the 12 Malmedy. Would you 
care to elaborate on that? J think you went over that and said there 
was not any at one time, which is true. The other 17 are all on the 
question of area responsibility. 

Judge Vaw Ropen. Yes; that is correct. 

Colonel Fenn. And all the alleged mistreatments. I wish you would 
correct that. 

Judge Van Roven.. In the tabs in the report, we set forth the reasons 
for the other cases—not the Malmedy cases—we have set forth the 
reasons for our recommendations for commutation, and they were, 
such as in that Borkum Island case, Major Seiler, who had passed 
on an order of no cruelty or atrocities there. You are quite right, 
Colonel. 

In the other cases; other than the 12 Malmedy cases, the other reasons 
are set forth in our report as to the manner in which those cases were 


handled. 
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Colonel] Strareut. And they are not-cases concerning any atrocities. 

Judge Van Ropven. That is right. 

Colonel Fewn. And in all of those, did you not base your reasons 
on the responsibilities they had in the crimes, and for no other reasons? 

Judge Van Ropren. That is correct. 

May I suggest this: In some of the recommendations we made in 
some of the other cases, other than the Malmedy cases, we did nothing 
more than to follow the recommendations of the War Crimes Board 
of Review, which were also recommended by Colonel Breese, which 
had not acted upon them up to that time, and we concurred in the 
recommendations of the War Crimes Board of Review to recommend 
commutation. = 

Colonel Frenwn. And in the five cases that General Clay has over- 
ruled your recommendations, it is purely on judgment as to the re- 
sponsibility of those concerned, and no atrocities involved. 

Judge Van Ropren. As to securing confessions from the accused, 
you mean, as to the treatment of the prisoners by the investigators, 
you mean ¢ 

Colonel Fenn. I mean on the five cases that he has ordered the 
executions which have been stayed now.” There are no atrocities in 
those cases. 

Judge Van Ropen. I do not know what those five cases are. I do 
not know the names of the cases, who they are, and what they are. 

Colonel Fenn. They are part of the 29, other than the 12. 

Judge Van Ropen. Yes. 

Colonel Fenn. It is purely a difference in his judgment as to the 
area of responsibility, in your opinion. 

Judge Van Ronen. You can put it that way. 

Mr. Cuameers. There is one other further question that comes up. 
You testified here earlier today, Judge, that the bulk of the reasoning 
back of your recommending commutation on these 12 hinged around 
the use of the mock trials, and the “schnell” procedures, augmented by 
some of these other things. 

Judge Van Ronen. It might be summarized in this way, yes: If 
that is not clear, please let it be cleared up beforé I leave. I do not 
want to have any misunderstanding because, to 1ne, it is very impor- 
tant. . It is very important not only to me, but I think to the public at 
large and to all of us. 

Senator Batpwin. I think that is all. 

Mr. Cuamsers. That is all, sir. a 

Senator Batpwin. All right, sir; thank you very much. 


TESTIMONY OF JAMES FINUCANE—Resumed 


Mr. Finucane. I have some. material which might reconcile the 
apparent divergence in Judge Van Roden’s, statement today, or the 
statement I made yesterday and the day before. May I present it? 

Judge Vaw Ropen. I would rather have it-happen while I am here 
rather than happen later, gentlemen. 

Senator Batpwin. All right, go ahead. 

Mr. Finucane. I think substantially everything that Judge Van 
Roden has said is correct. However, there are certain rather impor- 
tant details which are, perhaps, overlooked. 
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Most of the Progressive article, as is agreed by ‘all of us, is based 
on the original press release, or the second edition of the press release. 

Senator Batpwin. Let me pause right there to say, that you recall 
Judge Van Roden has testified here that he never saw the press release. 

Mr. Finucane. We put out an edition No. 1, a copy of which I have 
here, which we sent to Judge Van Roden; in return from him the 
same day, December 18, there are a few statements in the news release 
which really should not have been published. Then, he submits about 
eight minor corrections in his statement.” 

Senator Barpwin. In the press release? 

Judge Van Ropren. I would not call them minor corrections. 

Mr. Fryvucane. This is the original. 

Senator Batpwrn. Let me ask you this question before we get be- 
yond the press release. 

Mr. Finucane. All right. 

Senator Batpwin. Did Judge Van Roden ever see this press release 
before it was issued ? 

Mr. Fryvucane. No. 

Senator Batpwin. Was it ever read to him over the telephone? 

Mr. Finucane. No; it was not. It is not attributed to him except 
as our statement. It is our quotation; we put no responsibility upon 
him for it except that fact that were quoting him. 

Senator Baupwrn. Just a moment. You say in the second para- 
graph of this press release: 

Citing the popular lectures being made by an American judge, now in the 
United States after an investigation of the situation in Germany, which describe 
tortures used to extract confessions, the counsel asked: 

Do you understand Judge Van Roden was out making a series of 
lectures on the subject? 

Mr. Fryucang, I knew that he had spoken on sevoral occasions, 
yes. 

Senator Barpwin. You described them as lectures. 

Mr. Finucane. Yes; that is right. 

Senator Barpwin. All right, go ahead. 

Mr. Frnucanz. After having made these reservations, we corrected 
the release in conformance with his additions, and sent out this version 
of it, which is the number one release, which is the unrevised release, 
corrected, 7 

Then, we sent a letter to Judge Van Roden explaining what we had 
done, and saying that the corrections are also being transmitted to 
the Senate Committee on the Judiciary, to whom we had sent the 
bulk of the first release, as a personal communication, or as a com- 
munication from our organization to them asking for an investigation. 
We followed it up with the corrections. 

Mr. Cuameprrs. May I ask a question ? 

Mr. Finvcanr. You can have this, __ 

Mr. Cuampers. Is the corrected version of release No. 1, plus the 
items which appeared outside the quotes, which I believe were separate 
things 

Mr. Finucann. Yes. 

Mr. Cuampers (continuing). The identical language which appears 
in the Progressive magazine ? 

Mr. Finucane. Here is what happened. I can reconcile an apparent 
pone Ticuon in what was said by both of us, Judge Van Roden and 
myself, 
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Judge Van Roden said there was to be a condensation, and yet ma- 
terial was added. What happened was the Progressive article is a 
condensation, but it also includes material which our organization 
first put out as its statements, and which we arranged with Judge 
Van Roden to attribute to him. 

It seems that since then there has been some misunderstanding as to 
the correctness of that attribution. 

Mr. Cuampers. Now, Judge Van Roden, let-me ask you this: You | 
say a copy of this present release 

Judge Van Roden. Which one are you referring to? 

Mr. Campers. I have the revised copy in my hand. Did you ever 
see a copy of that? 

Judge Van Roden. May I ask which one that is, and which date 
itis? I donot know to what you are referring. 

Mr. Cuamerrs. This is the one which is marked “Delivered to the 
Senate Committee on the Judiciary, December 18, 1948,” signed by 
Mr. Finucane. _ 

Mr. Finucane. That is 

Judge Van Roven. Did I ever get that? I do not remember. 

Mr. Finucane. I will tell you how you can identify them readily: 
The unrevised one has a covering news release because we thought it 
was news that day, and sent it out to some papers which did carry it. 

Judge Van Rovren. Yes, I have that here. 

Mr. Frnucane. The second does not have the cover release, just a 
statement. 

Mr. Cuampers. Did you receive a copy of the revised one? 

Judge Van Roven. [ did on December 20, in which he says, “The 
corrections are also being transmitted,” and so on, and he sends me 
this with, apparently, his handwriting in red pencil, as amended. 

Mr. Cuamerrs. Well, looking at this very hastily, Judge, and 
apparently anything that was not stricken out of the initial release 
was left in the revised copy. 

I notice that there are items left in there which you subsequently, 
before this committee, denied having said. 

Judge Vaw Ropen. That is right. 

Well, this was received by me after it went out. 

Mr. Cuampzrs. Yes, that is the press release. 

Judge Van Roprn. Both of them, both press releases. 

Mr. Cuameers. That is correct, sir, but you received the initial 
press release after it went out, and you objected to certain of the things 
in there, and you sent a letter down to them asking for corrections, that 
is, this one here. 

Judge Van Ropen. I did two things: I telephoned first and sent 
this letter to specify in detail, or some detail, some of the talk we had 
on the telephone. : 

Mr. Cuameers. That is correct. 

Now, subsequently in this Progressive magazine, which is, as I un- 
derstand, substantially identical with the revised press release, you 
have certain items. 

Mr. Finucane. That is right, there is one addition, I believe, this 
Progressive article is substantially the second edition of the press 
release, condensed, with one addition, which is ‘the question of the 
hanging of the five men. 
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Mr: Cuameers. All right. ' ‘ : 

Now, I notice, Judge, that in the press releases which you did see, 
even though after they had gone out, you have these items of very 
limited rations, and promises of acquittal. 

Judge Van Ropen. That is right. 

Mr. Cuampers. Which you subsequently marked out on the copy 
with Colonel Ellis; then, further down the line, there is a paragraph 
which was in the press release, and which you had an opportunity to 
see, which reads: 

The tragedy is that so many of us Americans, having fought the war with so 
much sweat and blood, and having defeated the enemy, now say, “All Germans 
should be hung.” 

And so on. 

Before our committee you scratched this out, and did not state it. 
But you did not scratch it out of the release that you had read. 

Judge Van Roven. How could I correct it? 

Mr. Cuampers. Excuse me. -You wrote them a letter asking them 
to correct it, and you did not— 

Judge Van Roven. No, sir; I did not. That is the second release. 
You have the revised release here. 

Mr. Cuamerrs. On December 18 you wrote them a letter asking 
them to correct the first release, is that right? 

Judge Van Ropen. That is right. Here is your first release. 

Mr. Cuameers. All right, sir. 

Judge Van Rovren. That is the first release they asked me to correct. 

Mr. Cuampers: That is what we have here. 

Judge Van Roven. I do not think that you have that one. 

Mr. Cuamepers. In the first release, which you asked them to correct, 
you had those two items of “very limited rations” —— 

Judge Van Ropzn. No, that is not there. You have got the wrong 
release. 

Mr. Cuameers. You are right. 

Now, Mr. Finucane, you have said this is substantially the same one, 
and yet this business of “promises of acquittal” and “very limited 
rations” have been apparently added. 

Mr. Finucane. Are you comparing the second edition with the 
Progressive article ? 

r. Cuampsrs. That is correct. 

Mr. Frnucane. That is right. 

When I discussed it with Judge Van Roden on the phone he struck 
out that particular thing. 

Mr. Cuamepers. Why did you not strike it out in your article? 

Mr. Frnvucane. I did. 

Mr. Cuampers. In the Progressive magazine? 

Mr. Finucane. I did. You told me it was not in there in the Pro- 
- gressive article, 

Mr. Cuameers. Maybe I am getting completely confused here. 

Let us start over again, because I would like to get at the facts. You 
put out a first press release which did not contain those particular 
items, and we will confine ourselves for the moment to “very limited 
rations” and eee of acquittal.” 

sagge Van Ropren. You are wrong in that; that is the first press 
release. 
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Mr. Campers. This is the one ‘you harrded to me, marked “Unre- 
vised.” 

’ Mr, Fryucane. This one is not identical with this in two respects: 
It includes this covering press release, this single sheet, which sum- 
marizes the contents, 

When we put this out subsequently there was no point in putting this 
summary on it because it was no longer news. 

Mr. Cuampers. Will you please show me what Judge Van Roden 
saw, based on which he wrote you a letter ? 

Mr. Finucane. That, complete. 

Mr. Cuampers. This? 

Judge Vaw Ropen. May I see that? 

Mr. Cuampers. Yes. 

Judge Van Ropen. That is the original one I received; that is true. 

My. ‘Cuampers. In this there i is no reference to the promises of ac- 
quittal, or “very limited rations.” 

Mr. Fryvucaye. I know there is not. 
Mr. Cuampzrs. Well, you have just said here a moment ago that 
with the exception of this one change over here, that this Progressive 
magazine article 
- Mr. Fivucann. Yes. : 

Mr. Cuamepers (continuing). Was substantially the second release. 
Mr. Finucane. That is this one here. 

Mr. Cuampers. That is correct. 

Now, may I see this second release ? 

Mr. Finucane. Yes. 

Mr. Cuampers. Now, in the second release which Judge Van Roden 
had not had a chance to see until after it went out—— 

Mr. Finucane. It followed his instructions. . 

Mr. Cuampers. Yes, but he did not tell you to put in “promises of 
acquittal,” and “very limited rations,” did he? 

Mr. Fryvucann. He did not strike that out here. 

Mr. Cuamerrs. It was not on there? 

Mr. Frnucann. Let me see. You will find that the reason for the 
cnange between the first and second edition is explained if you read 
this 
Mr. Cuameers. Based on the first release, Judge Van Roden said 
he eliminated “semistarvation,” “family reprisal threats.” 

Mr. Finucane. Yes. 

Mr. Cuampers. You did eliminate that, but you placed in lieu thet eof 

“very limited rations,” is that right? 

Mr. Fryvucans. That. is right. 

Mr. Cuampers. Judge, you vhad no opportunity, of course, to correct 
that before the Progressive article came out? 

Judge Van Ropen. N. 0, sir. 

Senator Batpwry. In other words, he struck out, after Judge Von 
Roden’s suggestion, “semistarvation,” but without his authority he 
inserted “very limited rations,” is that correct ? 

Mr. Finucanz. The authority was conveyed by a telephone conver- 
sation, which supplements this letter which we had with Judge Van 
Roden, and mace notes. - 

Mr. Cuampers. Are you saying that Judge Van Roden knew that 
you were going to put in the Progressive article the language “very 
limited rations?” 
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Mr:' Finucane. He must have-known from the tenor of our con- 
versation. 

Mr. Cuampers. Answer my question. 

Mr. Finucane. Yes. 

Mr. Cuampers. Do you know that he knew that and understood it ? 
Do you know that? : 

Mr. Finucane. I believe he did. 

Mr. Cxameprrs. You believe he did? 

Mr. Finucane. Yes, and he had that second release to comment on 
if he wanted to. We sent him a copy of that, and got no comment 
on it. 

Judge Van Ropen. I thought what was the use of carrying on any 
further, of telephoning and carrying on correspondence. The more 
I talked and the more I wrote, the more they misquoted me, and I 
thought I should not write any more about it. 

Mr. Crampers. For the purpose of clearing up the record, Judge, 
did you understand when the article that the Pr ogressive magazine 
was going to write, came out, was ‘going to include ‘ ‘very limited 
rations” or “promises of acquittal”? 

Judge Vaw Roven. No; because I do not know what happened over 
there, and I did not know. If it did not exist, I certainly was not going 
to say it. 

M:. Finucane. May I point nine counts here, and there are eight 
here; there was one stricken on Judge Van Ropew’s verbal or der. 

Mr. Cuamerrs. When you read the proposed article over the tele- 
phone to him, you read all these things in detail ? 

' Mr. Fryucane. I read him that word for word, and when I came 
to the point which 

Mr. Cuamprrs. Let me see. 

Judge Van Ropven. What do you mean, “word for word,” Mr. 
Finucane? 

Mr. Cuampers. I want to get just that particular word, Judge. 
May I understand you very clearly, Mr. Finucane, the opening para- 
graph is not under discussion; that is where you say or make this 
statement : 

American investigators at the United States court in Dachau, Germany, used 
the following methods to obtain confessions— 
that is not under discussion at the moment, but the following methods 
were all enumerated, and that is what we are talking about, and you 
are saying that you read over the telephone to Judge ‘Van Roden. 

hee Finucane. That is right: 

r, CHAMBERS (continuing). Prior to the release of this article in 
the Proer essive magazine in detail, these various items which had been 
enumerated, is that corr ect ? 

Mr. Finucane. That is correct, and I can tell you what he said 
as I went along. He would say, “Strike that.” After completing 
another line, or “paragraph, he would say, “That is a matter of fact.” 
I would: complete another paragraph and he would say, “Yes, that is 
what I understand to be correct,” and so forth, and he struck about, 
I would say, 25 percent. 

Mr. Cuamprrs. Now, just a moment, we are still talking about this 
enumeration of the methods used. 

Mr. Frnvcanz. All right. 
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Mr. Cuampers. And you are saying that you read each of those 
to Judge Van Roden over the telephone? 

Mr. Finucane. That is correct. 

Mr. Cuameprrs. Judge Van Roden, did you, in fact, have those 
read to you by Mr. Finucane? 

Judge Van Ropen. He did read some of the sections. I am re- 
minded of that now. He read certain sections here, and I do re- 
member I said—he said I cut 25 percent of it. Ido not know how 
much I cut out of it. I told him that so much should not go in. ' 

Mr. Cuamemrs. Can we confine ourselves to the first part here? 

Judge Van Roprn. To the first part here. 

Mr. Cuampers. Because it is rather limited in area. 

Judge Van Roven. That is right. 

Mr. Cuampers. Were those read to you? 

Judge Van Roprn. Which are the items you are referring to, you 
mean “beatings and brutal kickings”? 

Mr. Cuampers. Let it show completely, “used the following methods 
to obtain confessions.” Then, there are eight in the Progressive 
magazine. There are, I believe, nine in the document that you have 
in front of you. 

Judge Van Roprn. That is right. 

Mr. Cuampers. The first one is “beatings and brutal kickings,” 
the second one is “knocking out teeth and breaking jaws,” the third is 
“mock trials,” and the fourth is “solitary confinement,” the fifth is 
“posturing as priests,” the sixth is “very limited rations,” the seventh 
is “spiritual deprivation,” and the eighth is “promises of acquittal.” 

Now, there was a ninth that appears in the thing before you. 

Did you locate that as we went through it? 

Judge Van Ropen. Let me see; the ninth must have been about the 
torturing and the burning with splinters. 

Mr. Cuamprers. Yes. 

Judge Vaw Roven. That is not in there; that was stricken out. 

' Mr. Cuampers. Those things were read to you; is that right? 

Judge Vaw Roven. I believe he is right. I struck those out as we 
went along. 

Mr. Cuampers. Now, Judge, before us, however, you struck them 
out here, saying that you did not say them. 

Judge Vaw Roprn. Yes. If he read them to me, I certainly must 
have struck them out. 

Mr. Frnvucanz. That is a long time ago. 

Judge Van Roven. You are right about that, Colonel; he did read 
some of these items paragraph by paragraph, but I know that these 
things that I struck out here and now should not be published in this 
article were something that was published. 

Senator Batpwrn. ‘Will you come down here, Mr. Finucane? 

Mr. Frnvucanz. Yes. 

Senator Batpwin. First I had better ask Judge Van Roden on this . 
letter dated December 18, your letter to Mr. Finucane 

Judge Vaw Ropen. Yes, sir; Ihave acarbon copy. 

Senator Batpwin. There are some corrections here in pencil appar- 
ently to the paging. Did you make those corrections? 

Judge Van Ropen. No; I did not make those. Here is my carbon 
copy; you have the original over there. The original is over there 

_in evidence, the original letter. 
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Senator Batpwin. Let me:point out this fact here: Is it a fact that 
when you submitted a copy of the press release to Judge Van Roden, 
it was the first press release or the corrected one? 

Mr. Finvcane. It was the first one. 

Senator Batpwrn. The first one? 

Mr. Frivucans. This letter is based on the first one. 

Judge Van Roven. That is correct. 

Senator Batpwin. In the letter of Judge Van Roden on December 
18 you say— 

‘Page 1: Eliminate “semistarvation, family reprisal threats, and false promises 
of freedom”’—I do not recall having said this. ; 

Mr. Finucane. “Semistarvation” was changed. 

Senator Batpwin. You put in then, in its place, “very limited 
rations.” ; 

Mr. Finucane. That is right. 

Judge Van Ropen. I did not suggest that, Senator. 

Senator Barpwin. That is what I mean; you did not suggest that; 
-and then you said. 

Mr. Finucane. “Family’ 

Senator Batpwin. Then yousaid “family reprisal.” That is stricken 
entirely; there is no substitution for that in the second press release; 
‘and then you said—Judge Van Roden said “false promises of free- 
dom,” and you said, “I do not recall having said that.” 

You asked him to strike it out, but he substituted in place of it 
“promises of acquittal.” 

You did not authorize that, did you? 

Judge Van Roven. No; I could not have. 

Senator Barpwin. Just a moment. You have had plenty to say 
in this thing, and let me ask you a few questions. 

Mr. Finucane. Yes, sir. 

Senator Batpwin. Now, calling attention to page 5 of the first 
‘press release, according to Judge Van Roden’s letter-— 

Judge Van Roprn. Page 5? 

Senator Batpwin. I think it would appear as page 6—~you have 
got it, but he has corrected it. Did you correct these here? 

- Mr. Frnucane. Yes. 

Senator Batpwin. To make it correspond with the first press re- 
Tease ? 

Mr. Finucang. Yes. 

Senator Batpwin. I see. 

You say on page 5— 

I do not like the last sentence which reads “actually the prosecution had thrown 
in everything but the kitchen sink.” 5 

That was the last sentence on that page and apparently it was stricken 
out. 

' Mr. Finucane. It was stricken out on the—— 

Senator Batpwin. Second press release. 

Mr. Finucane. Colonel Chambers wants to check it. Page 5, of 
the last sentence. 

Senator Batpwin. Page 6 [reading]: 

The fourth paragraph should not be published. This is really a part of our 
confidential report to the Secretary. 
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That was a statement about the 74 Malmedy massacre defendants 
who were tried in one room at one time in one trial. 

Lawyers, who had been given only 2 weeks to prepare a defense, were frantic.. 
Horrible beatings had made some of the defendants afraid to talk. 

You asked that that be stricken out ? 

Judge Van Ropen. Yes. 

Senator Batpwin. It apparently was stricken out of the second. 
press release. 

Mr. Finucane. Page 6. 

Mr. Cuampers. It was stricken out. 

Senator Batpwin. Again, on. page 6, Judge Van Roden says: 


I would have preferred that the comments about the dentist in the fifth para- 
graph had been omitted. 


You say— 


We talked to the AMG dentist at the trials. He said the great majority of 
the German defendants had had their teeth knocked out and three of them 
had gotten broken jaws during the investigation. 


Judge Van Roden asked you to strike that out. 


I would have preferred that the comments about the dentist in the fifth para-. 
graph had been omitted. 

Why did you make that observation, Judge? 

Judge Van Ropen. I do not remember why J put that in, except that 
I felt that the report we had was, as you know, of Dr. Knorr, the 
dentist who had made his report, and that was a bit: of exaggeration, 
having all the teeth knocked out. 

Senator Batpwry. You must have asked that it be stricken out,. 
because you did not think it correctly and accurately representative. 

Judge Van Ropen. Yes. We had talked to the Secretary. 

( Discussion was had outside the record. ) 

Senator B«aLpwin (reading) : 

I did not say that Lieutenant Perl was dictating the statement to the 18-year 
defendant, and I do not know who the investigators were who prepared this 
statement. 

So that he took issue with you on that. 

Mr. Frxucane. I would like to have that noted, that all those cor- 
rections were made. 

Judge van Ropen. On the second release. 

Mr. Finucane. Yes. 

Mr. Cuampers. What paragraph? 

Mr. Finucane. Lieutenant Perl’s name. 

Mr. Cuamerrs. Is that what he requested, sir? 

The second release reads as follows: 

One 18-year-old defendant, after a series of beatings, was writing a statement 
that was being dictated to him by. Lieutenant Perl. W'hen they had gotten to 
the sixteenth page, the boy was locked up for the night. During the early morn- 
ing, Germans in nearby cells heard him muttering, ‘‘T’ll not utter another lie.” 

Senator Batpwin. Did you ask to strike that out? 

Judge Van Roven. I was attributing it to Perl. I did not: say that 
Perl said it; I did not know who said that. a F 

Senator BaLpwiNn (continuing) : 


a did not say that Lieutenant Perl was dictating the statement— 
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and so forth. wpa me 

Fifth paragraph—although not important, I did not say that the table was 
draped like a coffin. 

Judge Van Ropen. I said it was covered by a cloth, candles, and a 
crucifix, which was in our report. 

. Me. Finucane. That correction was made. 

Mr. Cuampers. That was made. 

Judge Van Ropen. I think they all have been made. 

Mr. Finucanr. They were all made. 

Senator BaLDwin. The first two were not. 

Mr. Finucane. That was in our covering release and not Judge 
Van Roden’s. 

Judge Van Ropren. But do not blame me for it. 

Mr. Crramprrs. That is the very point in issue at the moment. 

Senator Barpwin. Page 8, “The fourth paragraph——” 

Mr. Finucane. In parentheses stated—— 

Senator Batpwrin (continuing) : 

The fourth paragraph from the pottom of the page in parentheses it is stated . 
that I challenge by implication. the whole procedure. This might be. construed 
to mean that I challenge the procedure of war crimes trials rather than the pro- 
ceduie of investigation, and I think that it is susceptible to either interpretation 
and therefore unfortunate. 


Then, you continue: 

In the next paragraph, certainly the conversation between Secretary Royall 
and us was confidential, and it should not be pubbshed: 

Page 9, fifth paragraph 

Judge Van Rovrn. Third paragraph. 

Senator Batpwiw (continues reading) : 


" You mean that my exoneration is merely technical as apply to Secretary Royall? 
This is a yery unfortunate statement. 


Then, there is this statement : 


I do not believe that you made any of the statements intentionally to embarrass 
me, but I had no idea you would write an article “quoting” me without giving me 
an opportunity to see the release before it was distributed. 

Let us put these together. 

Mr. Frxucaye. If I might offer an observation at this point, it is 
common practice not to send statements of this sort to the people you 
quote for confirmation before publication. 

Judge Van Roven. Did you hear that, Senator ? 

Senator Barpwin. Yes. 

You say: : 

The fact that you were not consulted before the release was issued for word-by- 
word approval frees you to a certain extent from responsibility for the matter 
‘exactly as quoted. In other cases where it is not a matter of quoting you but 
is rather a matter of our independent interpretation of the facts, you are not 
quoted and we stand behind our own statements exclusively. 

I would just like to have it appear for the benefit of the record that 
outside of the first pages, first and second pages, outside of the first 
and half of the second page, everything in this article that is in quota- 
tion marks, until we get to the bottom of page 8 

Mr. CHAMBERS. Judge Van Roden, I notice that there is another 
item in the Progressive magazine which you have indicated that you 
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did not say, which appeared in the first draft of the press release, and 
in the second draft of the press release. That is the paragraph which 
reads: 

The tragedy is that so many of us Americans— 


and so on. 

Did Mr. Finucane read that to you the night that he was discussing 
this article with you? 

Judge Van Ropen. He may have, I do not remember that he did, 
but to me that was just sort of flowery language. That does not seem 
to set forth any facts. Of course, it is extravagant language; people 
like to read that sort of thing. The fact that we Americans did so 
and so is what they like to read, and I do not think that changes the 
factual situation; I do not remember that I made that extravagant 
statement; although they put it in an editorial. 

Mr. Cuamepers. But since the press release used the language “all 
Germans should be hung,” and the Progressive toned it down to the 
point that “all Germans should be punished,” and since you did not 
strike it out or indicated that it should come out of your press 
release——. 

Judge Van Roven. I do not recall that we even talked about it at 
all; we may have, but it does not make any impression upon me, 

Mr. Cuamsers. But it was in the press release. 

Judge Van Ropen. You mean the one that you have there? 

Mr. Cuameprrs. Yes. 

Judge Van Ropen. That is in the revised or the original release? 

Mr. Cuamperrs. That is the original press release. The one that 
you had an opportunity—— 

Judge Van Roven. That.did not impress me as making a comment 
worth while at that time, because it impressed me as extravagant lan- 
guage, “The tragedy is that so many of us Americans,” and so on; it: 
did not make any assertion of facts. 

Mr. Coamepnrs. Now, I notice that in this first press release—is this 
item that “all but two of the Germans, in the 139 cases we investigated, 
had been kicked in the testicles beyond repair”? 

Judge Van Ropren. Not over 130. I do not know how many were 
kicked; all we found was that some of them were kicked or kneed - 
in the groin or in their testicles. 

Mr. Cuampers. Now, in your original testimony you denied that 
categorically. 

Judge Van Roprn. That is correct. 

Mr. Cuameperrs. And you said you did not say and never heard any 
such things. 

Judge Van Ronen. I do not know how many were kicked. Some 
of them were kicked; I do not say none were not. Maybe I said cate-. 
gorically—I did not say a specific number had been kicked. I never 
said all but two. I think what I said there was that when I referred 
to “all but 2 of the 189 cases,” we recommended clemency to the extent 
of commutation of their death sentences, but for 2, that is life im- 
prisonment. But for two recommendations, one got 10 years and one 
21% years, all but two; we recommended rather that they be com- 
muted from death to life imprisonment. That may be where the con- 
fusion of that 2 came in, but I denied categorically, and still deny 
categorically that all but 2 were kicked in the testicles. 
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Mr: Campers. It is not-the-question of kicking, but “damage be- 
yond repair.” 

Judge Van Ropsn. Damaged beyond repair. 

Mr. Cuampers. But also since it was in your original press article. 
which you had a chance to edit and correct, why did you not see fit 
to delete it from there rather than later let it get out as a later story? 

Judge Van Ropen. I do not know. 

Mr. Cuampers. Because that particular item has been the most in- 
flammatory thing that has come before us. I will say the same thing 
about that particular part of it. 

Judge Van Ropen. That one item? 

Mr. Cuampgrs. That one item is probably the worst, and you fur- 
thermore made the statement, or the statement was accredited to you. 

- in the original press release, that this was standard operating pro- 
cedure with our American investigators, and that also appears in the 
Progressive. ; 

Judge Van Ropen. Yes. 

Mr. Cuamenrs. You denied it later before us, and you said you did 
not say that; but you let it stand in the press release. Now why, 
Judge? ; 

Judge Van Ronen. Oversight is all I can think of to answer that. 

I remember the telephone conversation; I tried to cover all that 
by telephone, and I wrote a letter which has gone out there. I can- 
not explain it to you. 

Mr. Cuampers. Well, Judge, here is what I am getting at. 

Judge Van Ropen. Why was it in that letter of December 18? 

Mr. Cuameers. On December 18 you wrote a detailed letter enumer- 
ating a great many items which should be deleted from this press 
release, but you did not see fit to delete that one about the 139 cases 
with respect to having been kicked in the testicles, and the statement 
that they had been damaged beyond repair, and the statement that this 
was standard operating procedure with our American investigators. 

Judge Van Ropen. It should have been. 

Mr. Cuampbers. It should have been? 

Judge Van Ropgn. It should have been. 

Mr. Cuameers. I think all those should have been deleted—I think 
we will freely admit that had all of these things which should have 
been deleted, had not appeared, we could not have gotten into diffi- 
culties, and if we could have'gotten a little more of the facts and not 
so much of an argument on this—— 

Senator Batpwin. Colonel, I think 1t would be a good plan, while 
the judge is here, since his second press release is in the record, to give 
him. an opportunity if he wants to correct it. Would you want to do 
that, Judge? 

Judge Van Ropven. Will it serve any useful purpose? 

Senator Batpwin. That is what I understood Colonel Chambers 
was trying to do. 

Mr, Cuamprrs. I am trying to find out, Judge, what you actually 
think happened over there. 

Judge Van Ropen. That is right, and that is what I am trying to 
tell you. 

Mr. Cuampers. That is right. 

-Now, you have gone through the Progressive magazine here and 
scratched out certain things for us. 
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Now, Mr. Finucane took the stand and also under oath testified 
that you knew all of these things. 

For instance, on this particular item where it appears you had a 
chance to correct and did not, and which has proven to be’ of great 
controversy, it, in fact, cannot be corroborated; that is, this matter 
of—— 

Judge Van Ropen. Let me see if we are very far apart on that. You 
are suggesting that because I did not correct the item with respect to 
the number of persons who had heen kicked in the testicles, that 
should be repudiated in its entirety? I do not know if I follow that. 

Mr. Cuamepers. I am not saying that at all, sir. I merely want to 
ask you this: You say that the whole thing—TI read the two parts of 
it: 

“All but 2 of the Germans, in the 139 cases we investigated, had been kicked 
in the testicles beyond repair. This was standard operating procedure with our 
American investigators. 

Senator Batpwin. As I understood, Judge Van Roden, you said that 
you did not say that. 

Judge Van Ronen. As to the number, yes, sir.. I said some had been 
kicked, and some injured beyond repair, from what we found in the 
papers. 

Senator Batpwin. But you did not say a hundred. 

Judge Van Rovren. Not all but two. 

Senator Batpwin. And you did not say it was standard operating 
procedure. 

Judge Van Ropen. No. 

Mr. Cuampgrs. And you further said that should have been deleted 
and was not deleted when you marked that up. 

Judge Van Ropen. When I wrote that letter. 

Mr. Cuampers. When you wrote that letter; is that correct 4 

Judge Vaw Ropren. All right. 

Mr. CuHampers, On that point, I think that is correct. 

Now, there are a great many other similar instances in here—I am not 
so sure but that. the record should be complete on it, because the way 
it is now, Mr. Chairman, we have got two people testifying here, and 
the inference is that from Finucane’s testimony he either misunder- 
stood Judge Van Roden’s permission on these various things, or the 
Judge has not told us the right story. 

Now, the judge has told us definitely and categorically at the earlier 
session about these things. 

Senator Banpwin. Yes. Judge Van Roden has suggested deleting 
certain items in this article which he has marked. 

Judge Van Ropen. Which I declined to have attributed to me. 

Senator Batpwin. Yes. 

Now, the question is in the second press release which, apparently, 
was gotten out, do you want the opportunity to go over that and delete 
some things in that which should not be attributed to you? Is that 
not your point ? 

Mr, Crameprrs. That is a further question in that, sir, and that is. 
why, since the judge has a chance to delete in the Progressive article 
before us these things, why did he not delete the same articles in this. 
press release. a 

Senator Batpwry. Well, in answer to one, he said it was an over- 
sight. 
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Judge Van Ropen. In the second release I let the thing go; I was. 
not going to be involved any more about it. The second release, when 
it came I did not write any more letters. I let it go and did not do any-. 
thing else about it. 

In the first one I telephoned immediately, and I thought the whole 
thing was edited in such a way that I did not approve it, and I tried 
to go over the items over the telephone, and I think the letter went out 
the same day, J believe; it must have been after the telephone conversa-: 
tion or immediately before or about that same time; and I dictated 
promptly, as promptly as I could on this Saturday morning, and prob- 
ably in the haste of getting that done, I missed that item about 189- 
cases, all but 2 of which had been kicked, and that is one thing I have 
forgotten. That is all I can explain on that item. 

' Mr.-Caameers. Will you explain the one about thé priests, because 
we had some discussion about that before, Judge. You said you were 
shocked, and all of us said the same thing. . 

Judge Van Roprn. Yes. 

Mr. Cuampers. And we were kind of wondering about that. 

Now, as I understood it, you deleted that in this article about the 
priests; is that correct ? 

Judge Van Ropen. Yes. But there was evidence over there—you 
see, we are confusing—I am so sorry I do not follow you. We are 
either going to have this matter before the committee to ascertain what: 
the facts are that I found or you are going to be involved in what was 
published as I have said, which to me seems to me to be entirely out- 
side of the matter here before you as a committee. 

Senator Batpwin. The point on the thing, Judge Van Roden, is 
this: Here is the Simpson report and here is your testimony in the 
case. : 

Judge Van Ropen. That is right. 

_ Senator Batpwry, In this hearing. As opposed to that, here ‘is the 
article that’ was published in the Progressive which you have already 
refuted in substantial part. ~ ; ; 

Judge Van Ropen. Rioht: 

Senator Batpwin. And then, in addition to that, here are these 
two press releases which we are trying to get straightened out, on the 
basis of what statements you probably made with reference to the 
thing. 

I iat what we are trying to do is to give you an opportunity to 
correct something that-has been done. here, which the committee is 
pretty thoroughly convinced was done, at least in part, without your 
knowledge, or at least on.the basis of misunderstanding, and we do not 
want to have this in the record as representing testimony which you 
would not substantiate. _ 

. Judge Van Ropen. Well, I appreciate the opportunity given me 
to defend myself with respect to articles which have appeared in pub- 
lications, and that may have a bearing to aid the committee in deter- 
mining what to do about these accusations and fiindings which will 
be ascertained from the testimony. — 

But I think there are two distinct things. I do appreciate the oppor- 
tunity that you are giving me to answer any inferences as against me 
as my having said things which I did not say. 

Senator Batpwin. Now, you see here—— 

91765—49-——71 


1116 MALMEDY MASSACRE INVESTIGATION 


Judge Van Roven. I do not see that it has any bearing on your . 
initial problem, but I am not trying to duck it. 

Senator Batpwin. Mr. Finucane has said after the first press re- 
lease was issued he sent a copy to you, which was issued without your 
knowledge, and you wrote back this letter in which you made these 
corrections, and then the second press release was issued; and in that 
second press release there are statements as variance with what you 
have already repudiated as having been placed in the article. 

What I think Colonel Chambers is tryind to do is to get the second. 
es release in the form that you think fairly represents what you 
said. 

Judge Van Ropen. If you consider the press release evidence, why, 
that is one thing. 

Mr. Cuampers. May I say this, Judge, and perhaps we are giving 
it more time than we should, but over a long period of weeks of testi- 
mony here, I have sat here and heard the charges which have appeared 
in the Progressive article used against the prosecution staff. 

Now, you will wonder. 

Judge Van Ropen. Charges used by whom, by witnesses who testi- 
fied ? 

Mr. Cuameers. No, in questions asked there have been constant 
references to these various things which have come out in the Progres- 
sive articles. 

I think if you check the record you will find that all of them have 
been mentioned many times. 

What I am trying to find out, and what the committee is trying to 
find out, is if in fact you, who were attributed at least to be the author 
of these statements, can tell us of those which were in your opinion not 
correct, and then we are getting down to the point where there may 
be four or five or six types of things which we have to decide on their 
merits. 

Now, you repudiated before us quite a few things in the Progres- 
sive magazine the last time you were here. 

Mr. Finucane spent some little time on the stand here a couple of 
days ago, and endeavored to explain where he got this information, 
because it. had to come from you, sir, or the man who wrote the story, 
who was Mr. Finucane. 

Now, with both of you here, I certainly see something that I have 
not seen before, a revision of this thing, and I find that you had an 
opportunity in advance, in Finucane’s mind, at least, to delete from. 
the second press article, by this letter of the 18th of December——- 

Judge Van Roven. That is the first article. _ 

Mr. Cuampers. That is correct. In other words, in going through 
the first article there was certain 

. Senator Batpwin. First press release. 

Mr. Cuampers. First press release, which later appeared in the. 
second press release, and which later appeared in the Progressive 
magazine, that you did not see fit to delete on the 18th of December. 

Now, some of these things are the ones which are most controversial. 

Judge, Van Roprn. All right. - 

. Mr. Cuamoaers. Now, what I was trying to find out.from you was 
this matter of whether or not in your opinion American investigators, 
adopted a standard operating procedure, the.custom of kicking people 
in their testicles for the purpose of getting confessions. 
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Judge Van Roven. No; Ido not believe so. 

Mr. Cudmeers. And if you had caught that at the time you would 
have deleted it. 

Judge Van Roven. I may summarize it, in answer to your question,. 
and say this: The deletions in the Progressive that I have told you: 
about at the previous hearing, I still say should be deleted, and they 
should not be attributed to me, and those same averments, either in the: 
same words or meaning the same thing, if they appeared in any 
previous press release, they are hereby repudiated by me, and should 
be deleted, and if they were not deleted, if one that you have men- 
tioned here was overlooked and not deleted, all I can explain that is 
due to the fact of the suddenness of this matter, when this release 
came to me on a Saturday morning, when I tried to get them on the 
telephone I could not, had a lot of difficulty, finally got Finucane, and I 
think it was that same morning, December 18—it must have been— 
whether it was a Saturday or not, I can tell from the calendar. 

Mr. Finucane. Yes. 

Judge Van Ropen. I took my girl there and dictated to her in the 
desire to get it off as soon as I possibly could, and it must have been 
that I overlooked mentioning that fact of 189 only 2 had escaped—let 
me finish. When the second release came there I got that, and I put it 
in my file, and I was disgusted with the whole thing, and I did not 
know how far it had gone; I got the impression from Mr. Libby, asa 
matter of fact, that the first press release had already been distributed, 
and it was impossible to call it back, and Mr. Finucane said that he 
thought there was some that they could recall and not have them deliv- 
ered and have them revised. 

I think it could have happened on the following Monday. The 
time limit—I did not have the time to go over it thoroughly, but I 
was entirely upset and distressed about that going out without my 
having seen it, and that is the only excuse I can give you for not 
pesue it up, picking up the one thing I should have picked up, 

ecause it certainly is not so that of 189 all but 2 were injured beyond 
repair. 

Now, that is the fact for the committee to consider, and I repudiate 
that as not being attributable to me and not having been said by me. 

Mr, Cuampers. Will you also, because this same item appears in 
press release No. 1 and press release No. 2 and the Progressive maga- 
zine article, and you repudiated it there, at least you scratched it out, 
this matter of the bogus Catholic priests going in to get confessions 

Judge Van Roprn. No; with respect to the bogus Catholic priests, 
I cannot testify to that, there was some evidence there that persons—L 
remember I told you in my testimony that it had been reported to us 
that investigators—I do not know how many of them, I cannot tell 
how—did pretend to be Roman Catholic priests, and attempted to 
‘ get; confessions from these accused. Now, we learnd that over there. 

Senator Barpwin. Was that in connection with Malmedy? 

Judge Van Ropen. In connection with Malmedy. After they had 
the mock trials with Malmedy; yes. I think you questioned me at. 
length the last time I was here as to where I got. the information from. 

Senator Batpwin. That will be. very interesting to know, because 
all the witnesses we have heard and all the. questions we asked your 
statement with reference to it-—— ; 

_ Judge Van Ropen. Did not Dwinell mention that? . 
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Senator Batywin. No; Ido not recall that he did. Do you, Colonel? 

Judge Van Ropen. I am pretty sure—I think he is the one who 
talked to us about it at the Pentagon Building before I went over, 
I am not sure. oe 

“Mr. Cuampers. I think Colonel Dwinell said he had some memory 
about a priest, and I showed him an affidavit in which a prisoner was 
asked, “Would you like to see a priest?” 

Judge Van Ropen. No, not that. — 

Mr. Cxameers. Finucane, your memory is better than mine on 
some of these things. Did Dwinell testify to that? 

Mr. Finucansr. Somebody started to ask him a question, and he re- 
ferred to Colonel Raymond, or he had mentioned that Colonel Ray- 
mond had mentioned it to him, and was in the room, and expected to 
testify later, and it was the intention to ask him about it, but there 
‘was no questioning about it. ; 

Bennie Batowin. I think I would rely upon the witnesses in the 
record. : 

Mr. Cuampers. I’ would like to check this rapidly. It will not 
take but a minute, and we will complete this, I hope. 

Again, Judge Van Roden, this is a minor point, perhaps, but you 
scratched it out from the Progressive article. Do you recall now 
saying, “You will now have your American trial, the defendant was 
told?” That was in connection with the mock trials; that appeared 
in the first press release, the second press release, and the Progressive 
article, and you scratched it from the Progressive article. 

Judge Van Ropen. That was not very important, it seems to me; 
they were going to have an American trial was not important. They 
thought they were having an American trial. They were having a 
mock trial. Whether the words were used, I do not think was very 
important. It isin our report, too; they thought they were having a 
trial, and it was a mock trial. It was a technique, as Major Fanton 
called it, or a ceremony, as it was called, but we over there learned that 
they were mock trials, and so described as mock trials. , 

Whether they were told “You are going to, get an American trial,” 
that may have been said, but I do not think that is important. 

Mr. Cuamspenrs. That completes these items in quotes so we need 
not go into Mr. Finucane’s 

Judge Van Roven. Editorial. 

ae CuamBers (continuing). Editorial at this point. But let me 
ask this. 

Mr. Finucane, I would like to ask you, did you read to Judge Van 
Roden that night this paragraph, section 4 of your article, which 
appears outside of the quotes, and which we discussed when you were 
on the stand, and where you said that American investigators who 
committed the atrocities in the name of American justice and under 
the American flag are going scot free, do you recall our discussion 
onthat? Did you read that to Judge Van Roden? 

Mr. Finucane. Of course, I did not—I cannot remember precisely 
every paragraph, but I read him everything that was outside the 
quotes, and I read him, perhaps, part of the things that were in the 

uotes. an 
4 But everything he had previously signified approval of through this 
letter of correction, everything that he had not already approved 
by implication in that letter I read to him. 


MALMEDY MASSACRE INVESTIGATION 1119 


Mr. Cuamuzrs. Well, Judge Van Roden, that is a conclusion that 
American investigators who committed the atrocities in the name 
of American justice—that is a conclusion that these atrocities were 
committed, and I might say, as you have testified, that you had not 
had an opportunity to talk to any of the prosecutors from the stand- 
peu of getting their side of the case. 

Judge Van Roven. Nor the defendants either. We did not talk 
to Ae Aefaidants nor the prosecution, either. 

Mr. Cuampers. You talked to a great many of the defense counsel. 

Judge Vaw Ropmn. Yes, 

Mr. Cuampers. And you did not have a chance to talk to any of the 
prosecution who are under attack here. That is correct, is it not? 

Judge Van Roven. That is correct. 

Mr. Cuampers. Mr. Fincuane drew a conclusion for you, which is 
that American investigators who committed the atrocities in the name 
of American justice—that is a conclusion, that the atrocities were 
committed; and later on he also drew another conclusion that Ameri- 
can investigators who abused the powers of victory and “prostituted 
justice to vengeance, should be exposed in a public process, preferably 
in the United States, and prosecuted,” both of those you scratched out. 
Do you repudiate those statements? 

Judge Van Ropen. I did not say that, Mr. Finucane. 

Mr. Finucane. If you compare press release No. 2, you will see 
some——— 

Judge Van Roven. That is your editorializing of my statement. 

Mr. Cuamepers. The point Iam getting at Is, did Mr. Finucane read 
that to you, Judge? 

udge Vaw Ropen. Not that I recall. 

Mr. Cuamerrs. And had you read that—had he read that to you, 
you would have repudiated it; is that correct? 

Judge Van Roprn. I believe so. That is flowery language, it seems 
to me, again. 

Mr. Cuampers. Do you not interpret that as a conclusion that these 
atrocities in fact had been proven and that such investigators should 
be prosecuted ? 

Judge Van Rovrn. Yes; but I did not recommend that they be 
prosecuted. I believe that this 

Mr. Cuamepers. In order to draw a conclusion in your report that 
they had committed atrocities in the name of American justice, did 
you say that? That was not contained in your report anywhere. 

Judge Vaw Ropgn. That is right. Itisnot. Of course, I do think, 
and certainly if this committee “should, by way of argument only, if 
this committee should determine that the investigators or some of 
them did commit atrocities, certainly they should be prosecuted. I 
hope you recommend that they be prosecuted; that would be a matter 
' me puyendy would draw a conclusion with respect to if found to 

e a Lact. 

Mr. Cuampers. Suppose the committee found after complete in- 
vestigation—the word “atrocities,” of course, is subject to a broad 
definition, but suppose this committee is not able to substantiate the 
fact that atrocities had been committed. This conclusion would seem 
to be a little out of place with that; would it not? 

Judge Van Ropen. That is right. 
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Mr. Cuamerrs. And if I understand you, in your opinion, Mr. 
Finucane did not read that to you, and you did not authorize him to 
say it for you. : 

Judge Van Ropen. That is my best recollection, and I am pretty 
sure I am right about it. He read things and he did not read them, 
and we talked about it. It was not in our conversation; we could not 
have gone over that entire article on the Progressive. We did not 
have that much time on the telephone. _ 

Mr. Cuameers. I have no more questions on that point. 

Senator Batpwin. I have no more things to say. 

Mr. Cuamepers. Do you have anything more to say on this, Mr. 
Finucane? 

Mr. Finucane. Yes; I thinkI can clear up a little bit of the mystery 
which has come up here. I have to read this paragraph from a letter 
from Judge Van Roden saying—this is on February 3, and up until 
this point, with the exception of the telephone conversation and the 
letter of correction, everything was going along, and the article had 
been published in the Progressive, and there had been no repudiation 
of the article in the Progressive, but on February 3, Judge Van Roden 
wrote: 

I have received a letter from the Secretary of the Army (the contents of 
which, of course, I shall not comment upon at this time). 

I do not wish to do anything which is unethical insofar as the Department 
is concerned. Neither do I wish to jeopardize my credit with the Department. 
For this reason I must be very careful about any future publications ; and I shail 
depend upon you to communicate with me before anything further is published 
wherein my name will be mentioned. . 

I think that the fact that Judge Van Roden came down here and. 
was put on the carpet by General Green might explain why he dis- 
covered now that he was not very careful in editing that first release 
because his memory—because he was in a hurry. .. 

Mr. Cuampzrs. Mr. Finucane, may I interrupt ? 

Mr. Finucane. Yes. 

Mr. Cuamerrs. Judge Van Roden has testified here that he initiated 
a trip down here to see General Green, and after a telephone con- 
versation came down to see him, and after which he came over to see 
you. 

Mr. Finucane. Yes, Mr. Chambers. 

Mr. Cuamerrs. Now, you just made a remark that he was called 
“on the carpet by General Green.” 

Mr. Finvucans. That is right. 

Mr. Cuampers, What do you base that on ? 

Mr. Frnucanr. You know, it is regrettable when confidences must 
be infringed. Judge Van Roden and Mr. Libby and I had a very 
friendly talk about this, and Judge Van Roden explained that he had 
been criticized by the Secretary of the Army for this article. 

I got the impression, although Judge Van Roden did not say so, that 
the Army was being criticized itself for these trials, and that they 
‘wanted some kind of a retraction by him which they could use to 
reply to people who complained to them., 

Mr. Cuameers. May I interrupt? 

Judge Van Roven. I did not say that. 

Mr. Finucanz. I say I got that impression, and he said, “Now, if 
this comes up, I am going to have to say certain things in that 
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article are not true. I don’t want you to be surprised,” and we talked. 
about the points at issue, and, as he has told you, I said, “If there is 
ever a hearing on it, you tell the committee what happened and I will 
tell them what happened, and we will let the committee put the thing 
together and get a version of it.” 

Mr. Cuamperrs. You say you talked about it. What do you mean? 
That you all decidéd which points, what the judge would say on some 
points, and what you were going to say on them? Just what do you 
mean by that? 

Mr. Finucane. No. Judge Van Roden at that point mentioned sev- 
eral, I would say three or four angles, of the article which apparently 
General Green had objected to most strenuously. One of them, the 
only one on which we were in agreement, which we did not think we 
would have to leave up to the committee to decide, was the question 
about the five men being hanged. 

I said that I had added that without the proper editorial identifica- 
tion. ‘ 

Senator Batpwin. What do you mean you thought you would have 
to leave it up to the committee to decide it? 

Mr. Finucane. Well, at that point, Judge Van Roden and we were 
differing—he said at that point, he said, “I will have to deny responsi- 
bility for”—I forget what the items were in there now, two, three, or 
four items, and as I said, “Well, it is not a question of fact; it is a 
question of opinion.” 

You have seen the procedure we went through to get the material; 
you saw the first release, the second release; we have correspondence 
that indicates that Judge Van Roden accepted responsibility and also 
accepted any credit that went along with it, and there was, as I say, a 
situation where we agreed on one aspect of the article, which was the 
one about the five men being hanged. That was a two-line paragraph, 
I believe, or a three-line paragraph that was added, and it should have 
had editorial brackets around it that indicated it was not Judge Van 
Roden’s statement. 

I am very sorry that I have to talk like this, to have to bring these 
things out, but I owe it as an obligation to the Progressive Magazine, 
which went into this thing in good faith, and to our organization which 
went into it in good faith, and to Judge Van Roden who went into it 
in good faith, but who, under pressure, is putting out another edition 
of the story at this time. That is my opinion. 

Did I give you that letter? 

Senator Batpwin. What letter is that? 

Mr. Finucane. That one I read from, the Secretary of the Army—— 

Judge Vaw Roprn. I quoted from that a little while ago. 

Mr. Cuameers. It is already in the record; Judge Van Roden read 
it in part at least. . 

Judge Vaw Ropen. I do not want to prolong this, gentlemen, but I 
want to say that I was not on the carpet in the sense that Mr. Finucane 
would have you think. 

Secretary Royall’s only comment to me was—this is not part of your 
investigation, but I am bound to answer this—the only comment was 
that some of the information had been disclosed prior to—I have his 
letter here somewhere, if not, back in the office—prior to its release by 
the PID, Public Information Division. 
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I think Colonel Eyster had issued an original release sometime in 
December, and one again in January, and the complaint was nothing 
at all along the lines you are investigating or discussing. His com- 
plaint was that some information had been released prior to the PID 
release. I showed General Green the dates, and he said, “That is 
wrong.” He said, “The Secretary was mistaken.” And it was Gen- 
eral Green and I who talked about it, and he said to forget all about it, 
and he said I had better see Mr. Finucane. That is the situation. 

I was embarrassed; I did not want to embarass General Green, of - 
course, or the Secretary. I did not want to have any more confusion 
about this matter, because it all developed as a result of that one Rotary 
Club speech. If it had not happened, and you had not been there, 
this would not have happened. 

Mr. Cuampers. The point is not too clear in my mind. Did you see 
General Green on this matter on one or more than one occasion ? 

Judge Van Ropen. I generally did. The day is probably gone, 
and I do not know whether he is in town or not. 

Mr. Cuamepers. On this particular matter? 

Judge Vaw Ronen. I think I saw him on two or three occasions 
when we were talking about it. I think on two occasions. I talked 
to him on two occasions about it—maybe on a third.. I.do not re- 
member. 

Mr. Cuampers. Were you ever asked by General Green to come down 
here for the purpose of either talking to him or Secretary Royall about 
this matter ? 

Judge Van Rovren. Not Secretary Royall. He called. me, he talked 
to me on the telephone about it. : 

Mr. Caamerrs. Who did, Green? 

Judge Van Roprn. General Green. We talked two or three times; 
I do not know how many times. We talked a good deal on it in his 
office. He made some comment, and I said, “Shall I go to see the Sec- 
retary on this?” He said, “No, he will have time to hold his water,” 
or something like that, an expression that he has, and he said, “No, 
I understand what this thing is now,” and he said, “It is just all right. 
This thing is going along all right; just let the thing go.” 

Then the Progressive came out, I think, after that. first talk—no, 
the Progressive had already come out, and he had a photostatic copy 
at that time, and then I said to him, “I think I had better go over and 
see Finucane.” I was talking to General Green in the Pentagon, and 
he drove me over. I was embarrassed, so I told Finucane this—I 
was embarrassed about General Green, with respect to.the fact that 
I did not want to embarrass him with the Secretary, because, after all, 
he was the Judge Advocate General of the Army, and I did not want 
to have any embarrassment of him. I did not want to put myself in 
that position or, as I said to him, “lose my. credit with the Depart- 
ment. ; 

Senator Barpwin. Judge Van Roden, did you get a letter from Sec- 
retary Royall? 

Judge Van Roven. I did. i 

Senator Baxpwin. You mentioned in this letter of February 3 to 
Mr. Finucane that you got a letter from Secretary Royall. 

Judge Van Ropen. I did. 

Senator Batpwin. Have you got that letter? 


/ 
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Judge Van Ropen. I do not have it here; no, sir. 

Senator Batpwin. Have you any recollection of what its contents 
were? 

Judge Van Ropen. Yes. Just as I have told you. It was a very 
terse letter, such as Secretary Royall writes, to the effect that it had 
come to his attention that there have been satements made about the 
war crimes trials investigation by the Simpson Commission or Simp- 
son-Van Roden Commission, as he called it, and it was regrettable that 
“you have disclosed information before proper release by the Army.” 

Then, I got my dates to correspond, and I found that the PID had 
two releases, I think—one in December and one, I think in the last part 
of January, and I showed it to General Green, and he said: “It is 
satisfactory; that is all you are going to hear about it.” 

Senator Batpwin. After you got the letter from Secretary Royall 
you came down and saw General Green ? 

Judge Van Roven. Yes, sir; I saw General Green; yes, sir. 

Senator Batpwin..When you refer to the PID releases, what do 
you mean by those? ~ ; ; 

Judge Van Ropen. The Public Information Division of the Army. 

Senator Batpwin. Yes. 

Judge Van Roprn. They are releases, restricted reports and con- 
fidential reports. , 

Senator Barpwin. They were not press releases; they were instruc- 
tions? 

Judge Van Roprn. No, they were releases to the press by the Army 
of any confidential‘matters. I think Colonel Eyster is in charge of 
the PID. - 

Colonel Fenn. That is correct, sir, Public Information Division, and 


when a confidential matter or confidential information is released and ~~ 


it is of public interest, it is released through the Public Information 
Division, which is the prescribed procedure. 

Senator Batpwin. Do I understand from what you said that you 
found on looking into it—— 

Judge Van Ropgen. That it was not prematurely released. 

Senator Batpwin. That it was not prematurely released? 

Judge Van Roven. I satisfied him, and he said he would tell the 
Secretary. That is all the Secretary was interested in, and I heard no 
more about it. 

Mi. Cuampers. No one ever asked you for for a retraction of the 
statement ? 

Judge Van Ropen. No, sir. 

Mr. Finucane. I am glad to hear that. 

I would like to point out to Judge Van Roden’s credit, that he had 
the Van Roden-Simpson report at that time, which had that confiden- 
tial mark across it, and he did not make it available to me. 

There is a subsequent letter which I would like to read a paragraph 
from, which I think might—— 

Senator Bazpwin. May I see the letter ? 

Mr. Frnucanz. Do you want to put that in the record, Senator? 
I think it should be. 

Judge Van Roven. What date is that? 

Mr. Cauampers. March 11, 1949. 

Mr. Finucane. Shall I read that paragraph, Senator? 
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Judge Van Roven. A letter from me, is it? 

Mr. -Finucans. Yes, March 11, 

Judge Van Ropen. I do not seem to have a copy of it. 

Mr. Cuampers. I would suggest, with the Senator’s Permission, that 
we read the whole letter. 

Senator Batpwin. All right. 

Mr. Finucanz. Thank you, Mr. Chairman. 

This is a letter since the hearing started, incidentally : 

Thank you for keeping me on the mailing list, and I hope you will continue 
to send me releases with reference to the war crimes trials subject. I should be 
interested in having your personal opinion or guess as to whether John M. 
' Franklin, appointed to succeed Secretary Royall, would have adopted a different 
policy or— 


This is not important. 


I have been thinking about the conversation we had when I was last in Wash- 
ington, and I hope you did not get the impression that I did not appreciate all 
that you tried to do for me. In fact, I think that what you have published and 
the widespread extent to which your publications have permeated, has done a 
great deal of good in arousing the people of the country, and I apprecate very 
much your efforts which have given me Nation-wide publicity. 

I shall be pleased to hear further from you, and if I have any new authentic 
information I shall be glad to pass it on to you. 

Very sincerely, 

‘Judge Van Rovden. 

Mr. Cuampers. That was after you had seen the Progressive article, 
of course? 

Judge Van Roven. It must have been. 

Mr. Cuameers. And that was in uncensored form by you? 

_ Judge Van Ropven. Yes. 

The reason for that was I got a plead from him about some other 
matter which I was not involved with, and it was not involved in our 
matter at all, and I said, “Thank you for being on the mailing list.” 
{ am keeping abreast of the times; I am anxious to keep abreast of 
the times, and anxious to know what was going on. 

Mr. Cuampers. You must have been aware of some of the reper- 
cussions of this article. Did they ever worry you particularly as to 
the effect they were having; this investigation is, perhaps, one of them; 
Finucane had put you on notice that there was at least one con- 
gressional resolution and one investigation that had been started by it, 
and so you did not feel it necessary to try to correct those items 
which, as you have put it, were gross exaggerations of your position? 
You did not feel it necessary to take any steps at all to correct, perhaps, 
the exaggerated impression that the public generally was getting of 
this thing? 

Judge Van Roven. No, I did not see, first of all, how they would 
do it. "Te I sent a letter to the Progressive, and they started the con- 
troversy again and broadcast it, I do not—— 

Mr. Cuampers. I have no more question, Senator. 

Senator Batpwin. Are you still in the Reserve? 

Judge Van Roven. Yes. 

Senator Baupwry. Mr. Finucane has said something to the effect 
that the Army put you on the carpet. - Have you ever had any instruc- 
tions or letters of criticism or reprimand ¢ 

Judge Van Ropen. No sir. 

Senator Batpwiy. Or anything of that kind? 
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Judge Van Ronen. No sir. 

Senator Batpwin. I think that is all. 

Mr. Cuamprrs. That is all, sir. 

Mr. Finucane. Could I make one further comment, please? 

I think that Judge Van Roden started out to do a good job, and did 
a good job, and it is unfortunate that he was intimidated by the Army, 
even though they may not technically have put him on the carpet; 
still his letter indicates, and conversations indicate, that he was under 
that pressure. 

Mr. Cuampers. Well, Mr. Finucane, you have drawn a conclusion 
that he has been intimidated. 

Mr. Finucanz. That is right. 

Mr. Cuampers. Does he impress you as a man before us who has 
been intimidated by anybody? 

Mr. Fruvcane. I can only explain his reversal of testimony after 
that; yes. 

Mr. Cuampers. That is a conclusion that you have drawn? 

Mr. Finucane. Yes. 

Mr. Cuampers. Is that a similar type of conclusion that you drew 
about “American investigators committing atrocities in the name of 
American justice?” Did you draw that conclusion on about the same 
kind of facts? 

Mr. Frnucane. I do not see any analogy between them. 

Mr. Cuampers. No comment. 

Senator Batpwin. I think that is all. We will take a short recess. 

(Short recess. ) 

Senator Batpwin. All right, we will resume the hearing. . 


TESTIMONY OF WILLIAM R. PERL—Resumed 


Mr. Cuampers. Mr. Perl, we have asked you to come back primarily 
for the purpose of getting some additional information that has de- 
veloped since you were first here. 

- Mr: Peru. Mr. Chambers, excuse me, if I interrupt you. May I 
make a short, a very short, prepared statement ? ; 

Mr. CHampers. Yes. 

Mr. Peru. I have been accused here of lying by gentlemen who, after 

numbers of witnesses had testified as to the untruth of the accusations, 
retired from this investigation, and I believe that this is the time to 
bring out where the lies are actually to be found. 
’ We heard here from Mr. Van Roden of how the brunt of the accu- 
sations published under his name was based on hearsay evidence or on 
“oversight.” It is not hearsay evidence certainly with respect to the 
700 American Gold Star Mothers and the almost 700 American soldiers, 
some of whom are being brought back dead now to the United States, 
_ while the murderers and some Americans unmolested, are spreading 
disgraceful rumors about the United States Army and about those 
officers who found the men responsible for the empty places in almost. 
700 American homes. 

Mr. Van Roden, who, in his prepared statement against Major 
Fanton, stresses the high ethics of American justice, found it right to 
make statements regarding atrocities purportedly committed by 
American investigators. 
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Not a single member of the American prosecution team was heard 
by Judge Van Roden prior to this public utterance, not one member 
of the administrative prison staff, not one American prison officer, not 
one American prison sergeant or prison chaser, not one medical officer 
or medical enlisted man. 

To say that Mr. Van Roden, before making these public utterances, 
heard only one side, the murderers’ side of the case, would be incorrect, 
because many of the statements were not made even by the murderers 
themselves, 

This article which was published under the name of Mr. Van Roden 
in the Progressive contains a shockingly high number of lies. I sin- 
cerely believe that for reasons of security of this country, an investi- 
gation should follow this investigation as to who is, who was actually 
interested in making these claims against the United States Army; 
what interests were behind these claims, and what their connections 
are between Mr. Van Roden, between the National Council for the 
Prevention of War, and a Mr. App, who is unknown to me, but who 
is reported to have demanded that General Eisenhower be executed 

“as a war criminal, 

I am ready now to answer any questions. 

Mr. Campers. What was that name that you gave there? 

Mr. Pert. Mr. App. I believe that this committee is aware of the 
facts to which Iam referring. If not, I will be clearer. 

Ae Cuampers. Can you be more clear? At least I know nothing 
about it. 

Senator Batpwin. I do not recognize that name or the reference, 
Mr. Perl. Could you tell us about that? ; 

Mr. Peru. I read in a New York newspaper that Mr. Van Roden 
endorsed, as the paper says, a book which was published by a man 
with the name of Fritsch, who is presently a clerk in a department 
store in Chicago, and that this book, which is pro-Nazi, and heavily 
anti-Semitic, and accuses President Roosevelt of having been sur- 
rounded by foreign Jews like Mr. Morgenthau, Mr. Baruch, Judge 
Frankfurter, and others, that this. book was endorsed by Mr. Van 
Roden, who wrote about it, and this is sent out to readers, that it is 
strikingly true—I believe this is what he says about it; 1 have the 
newspaper article here if the committee wants it; I will read the 
article to the committee. 

The same article stresses that it is also endorsed by Mr. App, who 
is a member of some Yorkville German organization who, at some 
time claimed that General Hisenhower should be executed as a war 
criminal. 

Senator Batpwin. Well, you can give us the article. 

Mr. Peru. I will be glad to give it to you. I have it here. 

The journalist who spoke of it, I suppose, as he says, he spoke over 
the phone with Mr. Van Roden. 

cee Batpwin. All right. We will keep this. Put it in the 
record. ae: 

Mr. Curamerrs. Mr. Perl, we recently have had appear before this 
committee a man by the name of Capt. Herbert Sloan. Do you know 
Captain Sloan? 

Mr. Peru. I do not think so, sir. 

Mr. Cuampers. Captain Sloan was'a member of the war crimes 
group, I believe, and who on occasion, one occasion, took some pris- 
oners down to Schwabisch Hall. 
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He has testified that Harry Thon, who was one of your contempo- 
raries at Schwabisch Hall, asked him if he would like to watch him 
get a confession out of one of these prisoners that he brought down; 

_and not to go into the entire matter, which is in the record here, he 
stated that he went with Thon to one of the cells, and that Thon 
walked into the cell where the~prisoner was, told him to take his: 
shirt off, in German, of course, and when he was apparently a little: 
slow about doing it, hit him with his fist in the chest, and said some~ 
thing else in German about, “We will have obedience here,” or words 
to that effect ; and then knocked his arm up for the purpose of locating 
the SS mark which, apparently, was under the arm. 

After that he pointed his finger at the man and said, “You did 
the shooting,” and the German, according to Mr. Sloan said, “Ja, 
wohl,” or “Yes, sir,’ was the way he translated it to us. That is the 
most direct testimony that we have head concerning anyone’s ever 
striking or mistreating the prisoners at Schwabisch Hall. 

Now you, and Mr.-Thon worked very closely together there, and 
while it was seldom that you collaborated on the same prisoner, nev- 
ertheless you had a general knowledge of what the others were doing, 
and it appeared that it would be wise to ask you again as to whether 
or not you ever knew either of this instance or any other instance 
-where force of even a minor kind was used on the accused. 

Mr. Peru. Sir, I do not know—I did not notice this incident, first 
of all; and I never saw Thon or anyone else use any force. 

I saw sometimes when the prisoners were marched outside, that 
they were pushed by a guard, but I would not say they used force, be- 
cause you said “minor force,” and I would not even call it minor force, 
but I am mentioning it that when they were walking and they did not 

_ walk fast enough through the open door, it happened that after the 
interrogation—becanse before the interrogation I did not see them 
because J was waiting inside—that he pushed them so that they should 
go faster through the door, but actually it was not violence, this push- 
ing, and I never noticed any violence. 

Mr. Cxampbers. Now, you must have had many conversations with . 
Thon, Shumacker, Kirschbaum and all the boys. Were there ever 
any conversations concerning the use of force and, perhaps, in con- 
jecturing or guessing as to whether or not you could not get faster. 
results if you did use force? _ 

Mr, Perv. That there were conversations about the use of force,. 
theoretically is possible, I do not recall it. It is too long ago. 

But I am certain that never in the affirmative, I mean it might. have 
been that someone spoke about force, but I am certain no one ever said, 
“T am using force,” and I do not recall, because I would have jumped 
in, and I do not recall anyone to have advocated force. 

Mr. Cuampers. Now, Mr. Perl, did you ever discuss the use of force 

‘from the angle that if the Russians had these people prisoners or if 


perhaps the Germans had us prisoners that they would not have hesi-_ 


tated to use force against us and maybe we are being too easy on these 
people, and so on? , 
Mr. Peru. Now, sir, I read Major Karan’s testimony. 
Mr. Cuampers. If you read Major Karan’s testimony you know: 
what I have reference to. Major Karan has testified here that there‘ 
were quite a few discussions among all members of the prosecution 


1128 MALMEDY MASSACRE INVESTIGATION 


staff; you, I believe, on one occasion, at a social affair, and your wife 
were present, and there were comments which Major Karan said defi- 
nitely did not lead him to believe that this was being done, but which, 
at least, indicated a very healthy interest in the subject. Do you recall 
those conversations ? 

Mr. Pert. I do not recall the conversation to which Major Karan 
referred, but I recall something, generally, in conversations with Major 
‘Karan which might be of interest. ; 

You see, we were in a small place, and there was no entertainment. 
‘We had no contact with the German population there, and the desire 
for fun is quite strong; and Major Karan, somehow did not fit into 
the times, and Mr. Ellowitz started every day at lunchtime kidding 
Major Karan, who was a captain then. 

Usually the subject was that Ellowitz pretended to be for socialized 
medicine, and the moment Karan heard this he jumped up, and there 
‘was a very heavy discussion, and everyone at the table agreed that we 
‘were for socialized medicine, and whatever subject was brought up by 
Karan we were of the opposite opinion. 

I do not recall such a conversation about force, but I cannot exclude 
that he once said force should be used, and that I or others should have 
joined, and I believe that it might be worth while for you, if you were 
to ask Mr. Elowitz—he was usually the one who started this conversa- . 
tion, with a twinkle in his eye, that he might recall a little more about 
this conversation. . 

Senator Batpwin. Excuse me. What has been said here is that it 
has been reported by two or three different witnesses that there were 
some conversations among the investigating team that what they ought 
to do is to get tough with these people and use some force or knock 
them around, or words to that effect, and that they would get along 
faster. 

What do you want to say about that ? 

Mr. Peru. I am not of the opinion that one gets along faster if one . 
uses force against prisoners, and I do not recall this conversation. 

Senator Batowin. You do not recall any such conversation ? 

’ Mr. Peru. Definitely not, sir. 

If the subject would have been brought up I would have mentioned— 
I suppose otherwise I would have said this, too, that I am not for using 
force. 

There is one thing which I read in Major Karan’s testimony which 
he might have misunderstood. I was of the opinion, and unfortun- 
ately still am of the opinion, that the Russians understand the German 
mind better than we do, but that does not mean that I approve of Rus- 
sian methods. I believe both peoples are used to totalitarian regimes 
and, therefore, one understands the mentality of the other better. 

Maybe Major Karan concluded from that that I am for Russian 
methods, which I definitely am not. ~~ 

Mr. Cuampers. Mr. Perl, you have testified before us at great 
* length, I imagine, much longer than you would have liked to have 
testified here, and you have tried to get across to us the picture that you 
and your group were trying through psychological approaches and 
ruses and what not, to get confessions and statements which could be 
used in building up this case. 

I recall that on one occasion you were asked did you shout, did you: 
raise your voice, and so on, and you replied, “No, I talked to them 
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softly as I am talking to you now,” and at that time there was no 
further question about it. 

I would like to ask you"again if your handling of prisoners was 
such that you ever found it necessary to use physical force? 

Mr. Peru. To use 
. Mr. Cuampers. Physical force. © 
Mr. Peru. No, sir. . 

Mr. Cuampers. Did ‘you ever find it necessary or did you ever 
threaten to use physical force on anybody ? ; 

Mr. Pert. No, sir. 

- Mr. Cuampers. Did you ever make threats against the prisoners as 
to perhaps, taking ration cards away from their families? 

Mr. Pert. No, sir. 

Mr. Cuampers. Or depriving their families of other privileges? 
Mr. Pert. No, sir. We had nothing to do with ration cards. I did 
not do it, in addition. 

Mr. Caameuezrs. Now, did you find occasion to shout at prisoners or 
curse at them ? 

Mr. Peru. If you would call it-cursing—I will tell you an example, 
sir, and I would not call it cursing. 

First of all, it has nothing to do with the Malmedy case directly, 
but I used the same system several times in the Malmedy case, an ap- 
proach which I used while I was still in military intelligence, and 
the story which went around and was told to me by the colonel who 
interviewed me before I was assigned to war crimes because he had 
heard of it and had laughed about it; that is what I would like to tell 
you about. 

I used to do quite often the following thing: Just imagine this pic- 
ture: Prisoners had been captured during the war, and they had been 
hanging around, and it was important for us to find out as fast as 
possible to which units they belonged. | 

What I did was I spread word that an American officer was coming 
to address them, and then I came in there. They were standing around, 
expecting someone to address them in the English language, and then 
I shouted at them exactly as a Prussian drill sergeant would shout 
at them “Alles stillgestanden,” which means approximately “Atten- 
tion.” At the very some moment I would be shouting very strongly ; 
and you must understand that the German soldier reacts to 1t much 
more dramatically than the American soldier, and everyone jumped 
toattention.. — 

Their thinking ceased; they were soldiers, and I was their master, 
and then I shouted to them, “You are soldiers,” exactly as their sergeant 
would shout at them. 

-I had taken the officers out first. - I would shout to them, “You are 
not soldiers ; you are schweinen begande, a horde of swine.” 
_ The highest ranking noncom then steps forward. He steps forward, 

reporting, “Sergeant So-and-So”, and I shouted, “Sergeant, you are 
responsible for the discipline of men.” “Yes, sir.” He was all at 
my will, happy to be a sergeant again, and not to be a prisoner, and. 
to have men under him, more men than possibly he had ever had in 
his life. : 

‘I said, “You are looking forward toward a very difficult time. You 
are looking forward toward a long imprisonment. We want to be 
nice to you. We want to treat you well. We do not want to break up 
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old friendships. We will leave you together in your units if you want 
to stay together. Who wants to stay together stays on this side; 
who wants to be separated from his unit steps over there.” 

No one steps over there, and then I told the sergeant, “You now 
organize them according to their units.” He very eagerly did it so, 
within a few seconds, they organize one unit. No American sergeant 
would have done it as fast as they did. 

Then, when they were organizing their units, I took the sergeant 
into the house, and to me, and out we went into the enclosure, through 
the back door. I did not need him any more. a 

Then I took the first one from his group and asked him to which 
ou a belonged. He told me, because he wanted to stay with his 
friends. 

I asked the second one, I made a check, and so the whole unit went 
through the back door, and so with the other units, and did it with 
absolute certainty, and within the shortest possible time, the exact 
units to which they belonged, and with their complete cooperation. 

The same system I used several times during the Malmedy investi- 
gation. It was the system of making them forget everything else but 
. snap at a command. 

If this case which is reported about Thon, which Sloan mentioned, 
should have happened—I never saw it—I cannot imagine it, but there 
is one moment in it which sounds like me in my ear, and this is the 
shouting at him, “Gehorsamkeit”—the only thing is that it is no Ger- 
man command, and in this he would be absolutely incorrect, because 
you had to shout to them these commands, which, of course, does not 
imply that the rest of the Sloan story is correct. So if perhaps some- 
one came in and J saw he was not capable of thinking at all—that he 
just thought in the one way—I will say nothing; I will say nothing, 
and then sometimes I tried to shout at him, “Attention,” and he jumped 
at “attention”; and sometimes when I ordered him immediately, “Now 
you tell me the truth,” he was more pliable, because I was in “his 
command, you understand that. 

These were the cases where I shouted at prisoners, but I did not 
curse them. It may be I cursed them at.such an occasion, but I do 
not recollect it. But I did not curse them in the way of threatening 
them, but in the way his sergeant would have cursed him, but I do not. 
recall cursing. 

' T recall that I on several occasions called people to stand at attention 
for a moment and asked right then afterward the question. 

Mr. Cuameers. Well, there must have been occasions, Mr. Perl, when 
you got pretty impatient in trying to get an answer out of someone 
who was obviously lying, and the average person would have gotten 
a little excited and shouted at them, perhaps cursed at them. Did you 
ever, in addition to calling them to attention, find occasion to shout 
at them ? : 

Mr. Prrn. You see, the moment I would have gone into the field of 
threatening or physical force I would have left the field in which I 
felt that I was fairly competent. _ 

If these people—if you would actually—I do not speak now about 
the morality to it, but the practicality--I wanted that those people who 
had committed a crime should be punished; and if I wanted it, I could 
not beat them, because if you want to get a confession by beating it out 
of a man like that you would have actually to beat him more than 
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Judge Van Roden in one or the other cases said, or the article said, 
that they were beaten. .You could not “break,” as the term is, a 
‘prisoner and get a confession out of him or the truth out of him by 
slapping him. It is absolutely impossible. You would antagonize 
him in a line where he could feel stronger, because after attack which 
you used against the prisoner has to lead to success, if you are not 
certain of the success, do not use it. 

What certainty do I have if I slap him, and more I could not do. I 
had Major Fanton about it; I mean I did not do it. You understand 
what I mean ? 

Mr. Cuampers. Yes; I understand. 

Mr. Peru. It was an absolute impossibility. There were 20 people 
all around, and with slapping alone, as it seems evident that was indi- 
cated in one case, nothing. would have been achieved; it would have 
been absolutely wrong, because if he would have been slapped, and 
still he would not have said anything, he would have been the victor. 
He would have won the game, this one round of the game. 

I did not try to leave the field, where I was the stronger one. In 
physical force, maybe he is stronger, maybe he resists strong fear. 
Independent of any other attitude, this was my approach to it. 

Mr. Cuampers. Well, now, Mr. Perl, Schwabisch Hall itself was 
a village; is that not correct, a part of which was a prison? 

Mr. Peru. It was a village of about 8,000, maybe a little larger. 

Mr. Cuampers. Yes; and you lived in Schwabisch Hall; is that 
correct ? 

Mr. Peru. Right, sir. 

Mr. Cuamoers. And you told us that Mrs. Perl was with you at 
that time? 

Mr. Pert. Right, sir. 

Mr. Cuampers. Did you find that you were going back to the prison 
at night and doing a lot of work with the prisoners at night? 

Mr. Peru. We were there several times late in the evening; late 
in the night I was never there. I was never there alone. 

Mr. Cuampers. You were never there alone? 

Mr. Prrt. I do not recall to have been ever there alone, 

Mr. Cuampers. At the prison ? 

Mr. Pert. At the prison. 

Mr. Cxamerrs. Of course, you were in cells in the prison alone; 
is that not correct ? 

Mr. Peru. Yes; but in the night I would have had to—I remember 
one or two occasions Colonel Ellis asked us to work very late hours, 
and Major Fanton, too, but there were all of us. 

Mr. Cuampers. That was the exception and not the rule; is that 
correct ; 

Mr. Peru. It was the exception and not the rule, right. 

Mr. Cxameers. But you cid on occasion go back to the hall, either 
at Colonel Ellis’ request or because you wanted to go ahead and do 
your job and work; is that correct? 

Mr. Peru. At nighttime? 

Mr. Cuampers. Yes. 

Mr. Peru. I never interrogated at night time; no. 

Mr. Cuampers. You never interrogated a prisoner at night? 

Mr. Peru. Except I remember one case, someone came in who was 
suspected to be a man for whom we were looking, and I went there. 
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to identify him. That was about 10 or 10:80 in the evening, but he 
was not the right man, and he was sent out the next day. 

Mr. Cuampers. Well, now, Mr. Perl, Lieutenant Lary, whom you 
probably remember 

Mr. Peru. Certainly. . 

Mr. Cuampers. Was on the stand here just recently, and he testi- 
fied concerning his identification of Flets. : 

Mr. Pert. Yes. ws 

Mr. Cxtampers. I was interested in the details of it, because there 
was a little deviation from what I understood went on. down there, 
and, perhaps, there was an explanation of it. 

He testified that the accused were brought in groups and with 
their hoods off, and he had a chance to pick out Flets; he did not 
find him the first time, I believe, or the second—maybe it was not 
the second group, but at any rate J was under the impression that 
you never let these people get together until after they had con- 
fessed or that you were through interrogating. 

Mr. Peru. Right. 

Mr. Cuamnzrs. Is that correct ? 

Mr. Peru. Right. 

Mr. Cuampers. Then, were these people who were brought in before 
Lieutenant Lary those that you were through with from the stand- 
point of interrogation ? 

Mr. Peru. I do not remember whether I was the man who brought 
them before Lary. 

Mr. Cuamper. I do not know that either. I am merely trying to 
clear my own thinking on that point. ; 

Mr. Pert. I do not think I was. 

Senator Banowiy. Where you were making a personal identifica- 
tion like that; how did you do it? 

Mr. Peru. That was the only identification through an American, 
and I do not think I did it. You see, my time was mainly spent 
with interrogating. ‘There were not many peaple there who could 
speak German, so I am quite certain, and as I do not recall it, that 
either Captain Shumacker or someone else must have done it. 

Senator Batpwin. Did you ever see them bring in witnesses for 
identification? - I mean, for individual identification ? 

a Peru. For identification, individual identification, by Ameri- 
cans? 

’ Senator Baupwin. Yes. 

Mr. Peru. Yes; I remember one day. 

Senator Batpwin. How was it done? 

Mr. Peru, It was in the daytime. That is all I remember, sir. 
Lary was standing outside in this corridor where there were the cells, 
- the interrogation cells were on the side, and Lary was standing there, 
and people were brought in, in groups, and he Jooked at them, and 
I do not think I was present when he identified Flets.’ 

Mr. Crampers. But were those people who had already completed 
their interrogation ? % 

Mr. Prru. I do not know. 

Mr. Cuampers. You do not know. 

The point I was trying to get at—— 

_ Mr. Purt. Sir, at this time almost everyone had completed their 
interrogation. . ; 
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Myr. Cuampers. This was along—— 

Mr. Peru. It was in April, I believe. 

Mr. Cuameers. Yes; I believe Lary testified to that. 

Mr. Pert. Yes. 

Mr. Cuampers.. So, it is reasonable to assume that these people 
‘were no longer subject to individual interrogation and that they had 
broken the security rule for the purpose of removing their hoods 
and letting them see who was around. 

Mr. Peru. Yes; I believe. If I recall now, Lary was shown other 
people, too, whom he could not identify. I believe, if I am not mis- 
taken, I was interrogating at this time Diefenthal, and he was brought 
out for this purpose, too, and Lary did not identify. I am not cer- 
tain, but I believe that Diefenthal was taken out during the interroga- 
tion, as to whether he could be identified by Lary. 

Mr. Cuampers. There has been some mention made, Mr. Perl, of the 
delivery of some prisoners to Schwabisch Hall by two British enlisted 
personnel who had beaten the people up before they came to Schwa- 
‘isch Hall. Do you recall anything in connection with. that case? 
Did you ever hear either Colonel Ellis or Major Fanton talk about it? 

Mr. Peru. British who had brought—— 

Mr. Cuameers. Had brought prisoners to Schwabisch Hall. 

Mr. Pert. This part I do not remember, and I had nothing to do 
with this administratively. 

Mr. Cuampers. Did you ever hear anybody talking about some 
‘prisoners who had been brought in who had been beaten up ? 

Mr. Perv. Once, sir, a general was brought in with handcuffs, and 
I immediately ordered his handcuffs removed, not because he was a 
general, but because it was not the rule and he mentioned it in the 
trial, I believe. It was General Kramer. 

Senator Batpwin. Why did you do it, Mr. Perl? 

Mr. Pert. We never had any prisoner handcuffed. It was a mistake 
‘of the person who brought him in. I looked into the cell: they told 
me, “We just brought General Kramer in,” and I looked into the cell, 
-and I saw him there with his handcuffs, and I had his handcuffs 
‘immediately removed. 

’ That is the only case where I know of anything that was not abso- 
lutely right with a prisoner who was brought in. 

Senator Batpwin. You were questioned a little while ago about 
‘shouting at the prisoner or shouting to them. Did you not ever get 
your face right up close to a prisoner’s face or close up to him and . 
‘shout at him ? : ; : 

_ Mr. Peru. Sir, it is quite probable—I do not recall the incident, but 
it is quite probable that I was standing close to a prisoner and told 
‘him, “Now, listen, you tell me the truth.” I did it during the course 
-of my Army career, but whether I did it in the Malmedy case, I do 

-not know. It could have been during my intelligence experience. 

' Senator Batpwin. Well, some of the time these fellows must have 
‘been pretty difficult to deal with ; is that not correct ? 

. Mr. Pert. Yes, sir; they were never fresh. 

Senator Batpwin. They were never fresh ? 

Mr. Peru. No; not one was ever fresh to me. 

Senator Batpwin. What do you mean by that ? 

: Mr. Perv. I mean they did not talk back, and.they were not offend- 
ing in these cases, not in the Malmedy cases. During the war, and 
:shortly afterwards, yes, sir. 
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Senator BaLtpwin. Were they not sometimes very sullen? 
Mr. Peru. Very. 
Senator Batpwin. Sullen, noncommunicative. 

Mr. Peru. Yes; they were sometimes. 

Senator Batpwin. Well, did you not get exasperated at times? 

Mr. Pert. No, sir. I had a purpose in my. mind, and it would have 
defeated my purpose. 

You see, I was brought up—I would not say I was brought up, but 
I had a very long interrogation experience before me, and I saw all 
the time the purpose before me. : 

I would not compare myself with a judge, but a judge is usually 
not so personally involved in a case so that he will become exasperated 
if the man does not talk. 

If he did not talk, I tried to confront him—I spoke about one case 
which I mentioned—I forgot the name of this lawyer whom Senator 
McCarthy had. 

Mr. Cuampers. Mr. Flanagan. 

Mr, Peru. Mr. Flanagan and Colonel Chambers, after the trial, how, 
for instance, I got a confession from Preuss, who was absolutely un- 
communicative, because I think I should mention it here since again 
it shows a different kind of psychological approach. 

Preuss was the best-hated officer in the whole unit, more than Christ. 
When the soldiers died, he said, “Fine, goody-goody.” That was his. 
expression. He was called Goody-Goody in the German concentration 
camp. 

Senator Barpwin. “Goody-Goody”; what for? 

Mr. Pert. If a German soldier was killed, he said “Goody-goody3. 
one more German woman for me.” All his soldiers confirmed it. 

He was a very tough guy, and very hard to get, and I knew it in 
advance. When he was confronted with the facts, he did not confess; 
he did not do it. The facts were that there were witnesses here that 
had told that he had shot an American flier in the woods during the 
campaign. The American flier had parachuted, and they had found 
him there, and Preuss had had coffee with him and had given him 
some cigarettes and was very nice to him, and then he noticed that he 
had an American flier’s jacket and a pair of trousers, much better 
‘ equipped than the Germans had, and Preuss left for some short recon- 
naissance and ordered the sergeant, I believe Berkholz was the name 
of the sergeant, to shoot the prisoner. 

We had testimony of the man who saw it, but I believe the sergeant. 
who actually shot him was not there any more. So, we had the testi- 
mony of people who heard Preuss saying, if I recall it—this is not 
the essential part of what I want to say. We have the testimony of 
one or two witnesses who heard Preuss saying or giving this order, and 
saw him later on with the same kind of dress; he had his trousers: 
shortened. Preuss would not confess, 

Now, at the same time, we kept a 201 file for every one—Major 
Fanton kept it, and then Colonel Ellis. We knew that this Preuss had 
been warded the Ritterkreuz, which is the highest.German decoration, 
for a number of accomplishments, among them it was mentioned that 
he had shot a flier in the woods near this and this place who, this: 
citation said, had jumped from a tree and he had fought him in close 
ety ede combat and had showed presence of mind and had shot. 
this flier. ik 
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Now, he denied having shot any flier, and we knew this story that 
he had shot this flier, according to the citation. So, I went to Peiper, 
who, at this time, already had confessed. You see, we worked it up; 
We considered Preuss as one of the very toughest ones, and Peiper 
was amongst the last ones, but I believe there were only one or more 
to confess after Preuss, so I told—one more story, we had heard at 
the same time that Preuss had stolen the ring from this dead American 
soldier. He was an officer, as far as I recall, a first lieutenant from 
Texas—that is what Preuss told us—and amongst the Germans it is 
a much worse crime to steal something than to murder someone. They 
considered this awfully dishonorable, to steal. 

So, I went to Peiper and told him: “Listen, Peiper”—I was on very 
good terms with Peiper, and he attested to that in his last statement, 
that we talked like gentlemen to each other. “Something most dis- 
agreeable happened. After all, you are an officer, and I am an officer, 
and you recommended Preuss for the Ritterkreuz.” He said, “Yes.” 
I said, “One of the reasons was that he shot a flier who jumped from a 
tree and fought in close combat with him.” He said, “Yes.” I said, 
“What would you say if I tell you this is not true; that Preuss shot this 
flier, who was an unarmed American prisoner of war because he 
wanted to get his ring or his shoes or his clothes?” So Peiper said: 
“That is impossible.” I told him, “I will bring you in the man who 
testified to it,” and I brought a witness in whom Peiper knew, because 
the witness was a driver, and while usually the regimental commander: 
does not know the men, they know the drivers; he was Preuss’ driver, 
one of the company commander’s drivers. So, he confirmed it to him. 
He spoke to him: “Du,”—they were on very good terms, “Yes, that is 
true; this is true.” : 

Peiper was very much upset about it. I told him, “Listen, Peiper, 
the whole thing is very disagreeable with this rmg, and I think you 
should straighten it out, and if you straighten it, I will try to see that 
the whole thing with this ring and with the trousers, if you do not make 
any monkey business about this stuff, does not get into the trial, be- 
cause I am not interested in this ring business. I am interested in 
whether he killed the flier or not. That is clear, and if he killed him, 
and if he admits to it, I will not put into the statement this statement 
about the ring.” 

So, I got Preuss in, and Preuss was very excited, and I said, “Preuss, 
now, what is it? Did you ever shoot an American flier?” He said, 
“No, I did not shoot any American flier.” So, Peiper said, “But you 
told me that you shot an American flier.” He said, “Yes, I told you 
that, but it was not true. I lied to my regimental commander,” he said. 

So, Peiper said, “Could I stay alone with Preuss for a few minutes?” 
I said that I could not decide that, and I left him alone with Thon— 
T called Thon in, or Thon was in—I do not believe he was in, I called 
him in, and then I went to Colonel Ellis and told him what the story 
was, and IT said that I believed Peiper would break Preuss for us, 
and Colonel] Ellis said, “You must not leave them alone,” so I went back 
and I said, “No, I cannot leave you alone”; so, Peiper said, “Listen, 
Preuss, you have brought disgrace to the German Army by stealing 
this ring which Berkholz” or whatever his name was—I do not recall 
the name—‘“confirmed to me. I think that you should tell the whole 
story.” So, he said, “Yes, I will tell the whole story: I stole the ring,” 
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and he admitted that it was not true. I do not want to go into too 
many details. ; 

Peiper told him, “You tell the truth,” because Peiper was furious 
with him, and Preuss told the truth. In this way, by playing on the 
particular German sense of honor, I had Preuss broken, and I would 
even have stuck to this statement that I do not get the ring story into 
the trial, but Preuss himself brought it into the trial. I do not know 
whether you know that he tried to influence a witness about this story. 
So, I would just like to show how I had, on my part, to adjust the 
methods to every single case. 

Senator Batpwin. The last time you were here, Lieutenant Perl, 
you made a statement, something to this effect: “Truth has many faces, 
each one of which may be a lie,” or something to that effect. 

Mr. Peru. Yes, sir. 

Senator Batowin. But, as I understood it, “which put together 
would make a true picture.” 

Mr. Peru. Yes, sir. 

Senator Batpwin. Just what did you mean by that? 

Mr. Pert. You see, sir, I will be very exact. ° 

Senator McCarthy asked about Hennecke, he asked me whether I 
am his defense lawyer before he must have believed I was his defense 
lawyer, and as far as I knew, the subsequent sentence already said, 
“and I told Hennecke I am not your defense lawyer,” and whenever 
I wanted to get the second sentence in and refer to it, he always jumped 
back to the first, and I wanted to stress by this that you cannot take | 
a truth apart. You have to consider everything together, because if 
you tear it to pieces, which in itself is incorrect, it might be in itself 
incorrect, but together they are the truth. 

It was incorrect to deduct from what Senator McCarthy told me, 
because it was just one part of the statement, that I had told or made 
him believe that I am his defense lawyer. 

Senator Batpwin. But you did say to him after you said to him, 
“Tam not your defense lawyer”—you did say to him, “but you see I am 
taking care of your case.” ‘What did you mean by that? 

Mr. Prry. Yes, sir, I wanted him to believe that he was not a very 
good friend of his, but I am friendly interrogator, someone who, after 
all, does not mean it so bad as the other man meant it, and the other 
man was Thon. 

Senator Batpwin. Did you ever use any ruses where you led these 
people to believe that if they would tell the truth or give you a con- 
fession that you would make it easier for them ? 

Mr. Peru. That I would make it easier for them if they would tell 
me the truth ? 

Senator Batpwin. Yes. 

Ri Peru. You see, I want to be correct and that is why I think over 
this. 

Senator Batpwin. Yes. I mean, did you ever say anything like this 
in German, “If you will onlv sign this confession and tell the truth 
I will see if I cannot get vou off easy” ? 

Mr. Peru. No, certainly not this, but I certainly told them, “If vou 
tell me the truth it will be better for you than if you are lying, because 
we know the truth anyhow, and if you are lying, you will be the one 
who shot, and at the same time make an awful impression on the 
court,” and in this way I told him that it is better to tell the truth. 
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Senator Batpwin. What I mean by that is, did you not ever make 
any promises of immunity ? 

r. Peru. No, sir, definitely not. 

Senator Batpwin. How did you decide which of these men you 
would use as witnesses against the others, and which you would in- 
clude in those who were to be charged ? 

Mr. Peru. There was not a single one of them used as a witness, and 
I do not think that it was intended to use any one of them as a witness. 

Shortly before the trial, after they had been indicted, then it was 
mentioned that one or two or three should be made as witnesses, but 
then they were not made, but as long as this investigation was on, to 
the best of my knowledge, none of the prisoners whom I treated was 
ever considered as a possible witness. 

Senator Batpwrw. Was not there something in that 8S. O. P. to the 
effect that certain ones would be used as witnesses? 

Mr. Pert. Right, sir. Major Fanton gave this S. O. P. out, and I 
mentioned already to Senator McCarthy that I never stuck to it. It is 
so entirely foreign to my conception of law, that it is certainly not cor- 
rect to promise him immunity that he would be made a witness; and I 
never did it. 

Senator Batpwin. Did you not ever think it feasible that with a 
threat of repeated beatings on these prisoners, I mean if a fellow was 
beaten badly one day, and you said to him, “Now, if you do not come 
through tomorrow we are going to come around tomorrow and beat 
you up again,” that that method would get a confession? 

Mr. Peru. I do not think, sir, that you should threaten if you want 
to have anything that you cannot execute, because if you cannot stand 
behind it you can only use those methods which you can execute. 

Senator Batpwrn. What I mean is this: Supposing you are inter- 
viewing a witness and you cannot get anywhere with him, and you give 
him a severe beating. 

Mr. Peru. Yes. 

Senator Batpwry. And then you get him the next day and say, 
“Now, well, you know what you got yesterday, and unless you come 
through you are going to get the same thing today.” Was that ever 
done? 

Mr. Pert. Sir, it was never done. I am absolutely certain it was 
never done. I would have heard about it, and I myself never did it; 
and if it were done, in addition to that it would have been absolutely 
wrong, because this use of force was exactly what they expected, this 
use of force about which they had fortified themselves in 2, and 4, and 
6 weeks in solitary confinement or in confinement with one man to- 
gether or solitary confinement. 

This is what they were waiting for, and we had to treat them in 
exactly the way in which they were not prepared. 

_ Then, their stamina might go along, and you are the loser, and then 

you do not have anything. It would have been absolutely wrong, and 
if some one would have suggested it to me or said he intended to. 
use it, I would have been intensely against it because it is not a method. 
which you can use, which you can treat effectively SS troops. You 
would actually have to have broken every single bone in their bodies if 
you wanted to get anywhere by confessions, by beatings. 

Senator Batpwin. Why do you say that? . 
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Mr. Pert. Because these people were beaten by their own officers. 
Peiper had one of his soldiers shot. It came out in his investigation. 
I know of one case where one young boy who had just come to the SS 
during the American offensive—he was a bit naive—when the Ameri- 
cans advanced, he took the SS signs off, nothing else, because in case 
he should be captured one should not know he was in the SS. They 
expected the worst treatment. 

When Peiper heard about it, he had him come to him and had him 
shot because he was a coward, he said. : 

They were beaten. Rumpf—I have, by the way, a statement by 
Rumpf here with me—Rumpf was known to have beaten his soldiers 
on occasions; Maute beat his soldiers. They beat them, and they were 
used to beating, and it would have been absolutely the wrong thing 
to do, wrong from the point of achievement, independent of whether 
it was morally or immorally wrong. ; 

Senator Batowin. Have you any further questions? 

Mr. Cuampers. Yes, sir. There is one question I would like to ask 
Mr. Perl. 

In reading over these affidavits, or rather reading over the confes- 
sions which the accused signed and which were later introduced in 
evidence, I ran across an expression in there which has puzzled me. 

Any number of them say that in talking about statements that 
were made or orders that were given they would say that this German 
sergeant or this German said, “Take him out and bump him off, bump 
him off.” Well, “bump him off” is just a typically American expres- 
_ sion, and I was just wondering how that cropped up in the confessions 
that were made by the Germans. Can you tell about that? 

_. Mr. Psrt. Umlagen means “bump off.” It was their daily bread. 
They spoke about it daily, 50 times a day, “This man has been bumped 
off;” “This man has been bumped off.” 

Now, I could not translate the word “umlagen” into American, and 
I remember that I conversed about it with Cohen, because he, of 
course, knew the German expressions. I could not find the expression. 
We discussed it. 

T believe Major Fanton was still there. We must use a slang expres- 
sion because this “umlagen” used a slag expression, and someone, it 
was not me, found the translation “bumped him off.” . 

Senator Barpwin. What is the literal translation ? 

Mr. Peru. “Lay him flat.” 

Senator Batowin. “Lay lim flat?” . 

Mr. Peru. That is the translation which I had suggested, “lay him 
flat,” and someone said, “This does not do justice to the word “umlagen” 
because “lay him flat” is not a slang expression enough, not enough of 
aslang expression. . 

The translation of “umlagen” did not orginate with me, but that 
the translation is correct is obvious, because they had quite a number 
of defense lawyers, members of the defense who spoke German and 
English absolutely fluently. 

The word was their daily word. They spoke about it 20 times a 
day. This man had “bumped off this man,” this man “bumped off” 
somebody else. 

Those troops, sir, most of them, if you see the statement, many of 
them—I would not say most of them—had been in concentration 
camps before, and it was a daily occurrence; others, their whole unit: 
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had been for a long time in fighting in Russia where they had not made 
any prisoners at all. It was, therefore, used very, very commonly. 

Senator Batpwin.. What do you mean they were in concentration 
camps? They were guards? 

Mr. Peru. They were guards in concentration camps. Hennecke 
and Wichmann—Z do not know Wichmann—Ochmann was for 7 or 8 
years, he was some high-ranking noncom in Oranianburg concentra- 
tion camp, and this man Ochmann who shot eight or nine prisoners 
of war, who was identified by a Belgian woman and German soldier 
as having done it 

Mr. Cuamprrs. So that this business of “bumping off” was the best 
translation you could give, was the best explanation you could give 
of a slang expression used by the German troopers. 

Mr. Pert. I did not hear the expression until I heard it here. I had 
suggested “lay him flat,” and they said that it did not do it justice, 
because this is the literal translation. 

Senator Batpwin. There has been some testimony from Judge Van 
Roden, I think it was, or in the record somewhere, to the effect that 
at Schwabisch Hall there were bogus priests who were used to obtain 
confessions. 

Mr. Peru. Definitely not, sir, never. 

Senator Batpwin. There was—I read here in the record somewhere 
of one case where a priest went in, a bogus priest, presumably to obtain 
a confession, and was told—the story is that he told the German to 
lie about it, and admit it because that would help him get out of it, 
and he would absolve him for the falsehood. 

Mr. Peru. That is definitely incorrect, sir, absolutely. This could 
not have occurred without my knowing about it, and I would have 
very severely objected. It is impossible. I would have severely ob- 
jected for many reasons. It would have been wrong, and then because 
I am Jewish I am in a very particular position, so that I would have 
very heartily objected to this occurring. 

We were a small community; we were eight or nine people sticking 
together, eating together. In the evening we were together. We knew 
what went on. We could not go any place; we were sticking together 
every evening. 

Senator Baipwin. Were these SS troppers, did they have any reli- 
gious affiliations of any kind? ; 

Mr. Peru. This, I wanted to stress, too; no, sir, they were all— 
now, they have suddenly called the bishops to their support, but they 
were all, as far as I remember, Gottglaeubig, which means the new 
German religion; Gottglaeubig means, through a literal translation, 
“believing in God,” but not any particular god. It was the German 
pagan religion. They had it in their book. Every German soldier 
had a kind of identification passport where his pay was written and 
his promotion and the SS had-it in their Gottglaeubig, and I do not 
think any one of them could have had another religion at all. 

Senator Batpwin. How did they say it? . 

‘Mr. Peru. Gottglaeubig, which means “believing in God.” But it 
means exactly the contrary. It was this Rosenberg religion... 

Senator Batpwrn. It was the what religion? 

Mr. Peru. It was the Rosenberg religion; Rosenberg, who was exe- 
cuted, I believe, in Nuremburg, had invented this paganistic German 
religion. 
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Senator Batpwin. Well, during the time that these men were there, 
‘did any of them ask for priests? 

Mr. Perv. No, sir; I never heard of it. 

Senator Batpwin. Well, if these men had no lo-meu gion 

Mr. Peru. Yes. 

Senator Batpwin (continuing). How was it that you felt that, 
it would impress them to bring them into a room where there was a 
‘crucifix and a candle? ; 

Mr. Peru. I handled these questions, and I said I do not know to 
which degree they will be impressed by this procedure, but it is not 
‘so much the crucifix as such, but the whole ceremony of the taking of 
‘the oath, which, after all, even under the Nazi Germany, as I know, 
was used. It isthe familiar set- -up of giving an oath. 

Senator Barpwin. In other words, it is a Nazi—it was even in Nazi 
‘Germany that they used a crucifix to administer an oath? 

Mr. Pert. Iam not certain of this, sir, but I believe—— 

Senator Batpwin. What do they doi in the courts of Austria, where 
you were? 

Mr. Pert. They definitely—they used it all the time. 

I understand that in Germany——I am not certain of this—it is not 
originally arranged into Catholic regions, into Bavaria and others. 
‘Certainly they use it in Austria, the crucifix, the candle, even now,’ 
and they used it in Czechoslovakia, and the Communists, what they 
are doing now, I do not Imow. In the Sudeten, they had 3,000,000 
‘Germans, and whether they are using it now I do not know. They used 
it, the German-born in Rumania, and so on. 

"Senator Barnwin. Any further questions? 

Mr. Cuameers. Senator, I have no further questions. 

Mr. Pert. Sir, I think I should show you—I mentioned that some of 
‘the prisoners made statements in their cells, and I showed you some—— 

Mr. Cuampers. Yes. 

Mr. Peru. Here, for instance, I have a statement of Rumpf, which 
‘he wrote in his cell in pencil. The original final statements are all 
written in ink, which I still have under the remark “Rumpf, La Gleize, 
very good.” This is as it came in, it was put in the 201 La Gleize 
‘statement. 

Here he describes how he eset oad in La Gleize the order from Peiper, 
the order to shoot prisoners of war, and how he dispatched men from 
his unit to shoot prisoners of war that he had orders to shoot. 

Senator Batpwin. What is this map here? 

Mr. Pert. This is the map that he drew in his cell of the location 
‘where it happened. If you want Lf can read you the statement here, 
It is not long. 

Senator Batpwin. I would be interested. 

Mr. Puru. It reads, “Rumpf E.” That is his initial—“La Gleize.” 

When we retired from Stoumont toward La Gleize, I marched together with 
First Lieutenant Sievers, and there arrived, when it started to become I was told 
by Genneke, First Company, that tanks were standing around the church. , I 
saw prisoners standing there supervised. by tankmen, and I saw them walking 
-around:there. 

You see, this is not what is a dictated statement. It is not that I 
translate so abruptly, but the sentences are anne 

Senator Barpwiw.: Yes. 
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Mr. Peru (continuing) : 


By speeches, by conversations I heard that prisoners were forced to work. 
Second Lieutenant Genneke, First Company, came to me and said that I should 
dispatch a few men who on orders of the Commander Peiper should shoot 
prisoners of war because they had refused to work. I went into a basement 
where I knew that there are members of my company, and I told them that I 
meed a few men for this order. One of them was Maute. According to the 
recollection— . 


he does not say “to my recollection”—I translate as he writes— 


according to the recollection there were in this basement members of the First 
Platoon. Who it was particularly I do not know, and I cannot say it with 
certainty. I ordered them to go to the church because there they would receive 
their orders. Where the prisoners were shot I do not know, but I saw dead 
American soldiers without arms approximately six to seven. They were probably 
‘shot (look at the sketch). The drivers of the company spoke of the shooting of 
American prisoners of war already at the time when we arrived: Whether they 
meant this case or whether prior to our arrival other shootings had taken place, 
I do not know. 

It is written in his handwriting, and there is a sketch attached to 
it, which reads “La Gleize,” and several points. 

_ This point here, he writes—he did not put numbers on it because 
then when we made it ready for trial we made it ready for the court. 

Here he writes, “Point where the dead American soliders were 
lying.” This is obviously the church. To this building he writes, 
“School,” and a sign at it reads “Headquarters Peiper Postechika 
Here is another sign “Headquarters of Western Hagenoder 
Diefenthal.” 

This is one of the sketches which was not used in the trial because 
in the end we had—you see he confessed to five or six or seven more 
incidents, and then it was all put together. 

T also would like you to see how exact the final drawings were. You 
see this isa drawing. We had, I do not know about how many draw- 
ings. One of them should be that La Gleize drawing. This is not 
even amongst them, but exactly they drew it, and, for instance, I 
know that Siegmund accused me of beating him. If you will just 
look, sir, this is a copy of the way he treated a handwriting margin 
and only someone who has time and is not in an utter state of con- 
fusion or excitement could treat a margin like this. I believe he 
probably wrote it even with a ruler. This is his confession. These 
are the various drawing the people made. 

Mr. Cuampers. Mr. Perl, on.this Rumpf statement. 
Mr. Peru. Yes, sir. 

Mr. Cuampers. Are those prisoners who are supposed to have 
been shot down there the ones that the defense alleged in fact were 
never found? 

Mr. Pern. Right, sir. 

Mr. Cuampers. And the ones that the priest later made some state- 
ment about not seeing the bodies, 

Mr. Peru. I do not think so. I believe this priest who appears in 
Colonel Everett’s 

Mr. Cuampers. Petition. 

Mr. Perv. Petition was in La Gleize, was in Wanne, I believe. 
Mr. Cuameers. No; it was La Gleize. 

Mr. Peru. But there were many shootings in La Gleize. This was 
the shooting at the church, and this is the case in which the defense 


1142 MALMEDY MASSACRE INVESTIGATION 


alleged that it never occurred, but that you might have noted in the 
record that an American who was not connected with the case at all 
testified that right after they moved into the town of La Gleize, they 
removed heaps of bodies of American soldiers. 

Senator Barpwin. Any further questions? 

Mr. Cuameprrs. No, sir. 2 A 

Senator Batpwin. I think that is all. 

You are excused. Thank you very much. | 

Mr. Pert. Sir, I would like to state just one more thing. 

Senator Batpwin. I was going to ask you: Do you have anything 
further to say ? 

Mr. Peru. The question of hatred of the Germans was brought up 
again in the course of interrogation of Major Karan, I believe, and I 
made a few statements with respect to that, and I would like to add a 
few very concrete data. 

On the 1st of November 1948, a German girl arrived in the United 
States on the boat Gripsholm, only on the strength of my affidavit. I 
brought her over. She is a German, not a Jewish girl. She was a 
friend of Mrs. Perl over there. 

A little boy with the name of Rudy Safarosky was on my expense, 
a German boy, a German gentile boy, was on my expense during the 
time of this investigation in a German children’s hospital or home, the 
Elizabeth Children’s Convalescent Home, in Bad Nauheim, Germany, 
for approximately 2 or 8 months. He was sick, and I took care of him, 
and before leaving from there, I deposited 3,000 marks in an account 
for him. I later on intended to adopt this child, and there is corres- 
pondence between me and his aunt—he has no parents—and-I could 
not adopt him because I was informed by the agencies in New York 
that I cannot adopt him because the child is Catholic and I am Jewish, 
and due to the difference of religion J cannot adopt him. 

He is getting parcels occasionally still now from us. 

Other persons to whom I am sending parcels regularly are Dr. 
Wachter of 3 Lessingstrasse, Bad Nauheim, who was a captain in the 
German Army, or a major in the German Army, a prisoner of war 
when I met. him. He was later on Mrs. Perl’s physician, and I am 
sending him parcels regularly. - 

Mrs. Friedel Poh! of Berlin, Charlottenburg, No. 16 or 76 Kant- 
strasse, equally a German gentile girl, a woman, is receiving regularly 
parcels from me. 

Mr. Kurt Fietkau of 24 Lieberburg, ‘Wiesbaden, is a friend of ours. 
I met him while I was serving with the War Crimes Group in Wies- 
baden. Iam sending him parcels, and to his wife, regularly. 

I could go on with this list, but I thought I should mention it. 

Senator Batpwin. Why do you do that? 

Mr. Peru. I will tell you something else—unfortunately, I forgot 
this letter at home. I wanted to bring it with me, but I will send it to 
you if you are interested in it. I have a letter of which I am rather 
proud. It was written to me by the former British Secretary of 
Labor, Lord Josiah C. Wedgewood, and he writes me on paper of 
the House of Commons or House of Lords, “Dear Dr. Perl: You saved 
2,400 lives from death by cold and starvation. You ought to be a 
proud man, and I am proud of your friendship.” It is signed “Josiah 
C. Wedgewood.” 
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My whole life I have tried to help other people. These people, 
these 2,400 whom I helped here, most of them were just those who 
tried to flee Germany but they were not necessarily Jews; everyone 
who tried to flee I tried to help him out. It would be too long if I 
would go into details of how I did it. If you are interested, I will 
tell you these things, too, and I thought I should mention this so that 
you can see that you are dealing with a man, I would not say of some 
standard but of some ethical standard, and while I certainly tried to 
help those first who were nearest to me and of whose plight I under- 
stood better than others, the Jews, I did not tell you about them, 
because my attitude toward them was not in question, but only after 
you asked it. I did not want to boast of this fact, that I mentioned 
this case. I think if a human being is in need, he should be helped; 
which would not change the fact that, on the other hand, I believe 
that those who killed our boys with premeditation, who did it in cold 
blood, should be executed. TI believe that this is just a part of justice 
and that we owe this to our boys who died there for us, exactly as I 
owe it to this German major or captain who was not a Nazi, to help 
him because he is a decent man. 

Senator Batpwin. Thank you very much. 

That is all. 

Mr. Peru. Thank you very much. 

Senator Batpwin. We can excuse you, Mr. Perl. 

Mr. Cuamprrs. Yes; and you can go back to California. 

Mr. Perv. I am not going back to California. ; 

Senator Batpwin. We will recess until 2 o’clock Monday afternoon. 

(Whereupon, at 6:05 p. m., an adjournment was taken, to recon- 
vene at 2 p.m., Monday, June 6, 1949.) 
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MONDAY, JUNE 6, 1949 


Unzrep States SENATE, 
SUBCOMMITTEE OF THE 
CoMMITTEE oN ARMED SERVICES, 
Washington, D.C. 
_ The subcommittee met, pursuant to adjournment, at 2 p. m., in room 
212 Senate Office Building, Senator Raymond E, Baldwin presiding. 

Present: Senator Baldwin. 

Also present: J. M. Chambers, of the committee staff; Colonel Fenn, 
and Colonel Straight. 

Senator Batpwin. The committee will be in order. 

Mr. Cuampers. General Harbaugh, will you come forward, please? 

Senator Barpwin. Will you hold up your right hand? 

Do you solemnly swear the testimony you shall give in the matter 
now in question shall be the truth, the whole truth, and nothing but. 
the truth, so help you God? 

General Harsaven. I do. 


TESTIMONY OF BRIG. GEN. JAMES L. HARBAUGH, JR., OFFICE OF 
THE JUDGE ADVOCATE GENERAL, DEPARTMENT OF THE ARMY 


Senator Batpwin. General Harbaugh, will you please give your full 
name and your present station for the record ? 

General Harzauen. James L. Harbaugh, Jr., brigadier general, 
United States Army, Office of the Judge Advocate General, Depart- 
ment of the Army. 

- Mr. Cuameers. General Harbaugh, I presume, being in the Judge 
Advocate branch, you area graduate lawyer. 

Will you give us some idea of your background ? 

General Harsaven. I am a graduate of the United States Military 
Academy. I havea juris doctorate degree from New York University, 
a master of law and S. J. D. degree from Georgetown. 

Mr. Cuampers. Now, during the war, General, I believe it has been 
testified that you had some connection with the war crimes work in 
Europe. I wonder if you would tell us the relationship you had to 
that, In your own words, and just give us the picture so we can see how 
you fitted into the organization # in _ 

General Harsauen. Actually, during the war I was staff’ judge 
advocate general of the United States Strategic Air Forces in Europe, 
from June of 1942 until September or October of 1945; and our work in 
connection with war crimes was rather incidental. We had some 
screening to do, but no diréct connection with it. ee 
; , 1145 
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I returned to the United States in September of 1945, and was on 
duty in the United States until February of 1947, when I went to 
Germany to replace Colonel Mickelwajt as staff judge advocate of 
EUCOM. That was in February of 1947. Part of the responsi- 
bility of the judge advocate of EUCOM were the war crimes trials 
at Dachau. aaa : 

Mr, Cuampers. Did you serve as a.member of the so-called Ray- 
mond board ? 

General Harsaucn. Yes, sir. 

Mr. Cuamcvers. Could you tell us very briefly in your own words, 
how that board happened to be organized, and the mission that was 
assigned to it? 

General Harsaven. Well, this board was called the Administration 
of Justice Review Board. It was established by General Clay. I for- 
get the exact time, but it was established for the purpose of looking 
into all matters concerning the administration of justice in the Euro- 
pean command. As I remember, it was originally established by 
General Order No. 90 of 1947. 

Mr. Cuampers. This board I believe was created as a result of 

General Clay’s interest which, in turn, was a result of the petition 
which had been filed before the Supreme Court in the Malmedy matter 
and also the appointment of the Simpson-Van Roden board; is that 
correct ? 
_ General Harsaven. I don’t believe so. I think the Administra- 
tion of Justice Review Board was appointed with general responsi- 
bility for everything that occurred in the command. We had ques- 
tions that arose in military government courts, in the court-martial 
cases and several other classes of cases. 

Mr. Cuampers. Did you make a particular study of the Malmedy 
matter ? 

General Harpaucu. Yes, sir. 

Mr. Cuampers. I noticed in this report that you all draw certain 
conclusions as to the conduct of the pretrial activities, as well as the 
trial procedures later on. , 

Generally speaking, I believe you divided those down into those 
matters involving physical mistreatment, and those involving mock 
trials and ruses and stratagems, and what not. 

General Harsaven. That is correct. 

Mr. Cxameers. Now, did you, during the course of vour study of 
the Malmedy case, call in witnesses who had direct knowledge of these 
Malmedy matters? 

General HarpaucH. We made a study of all the available people in 
the European command. In fact, we got the names of everybody we 
could get, who had anything to do with the pretrial investigation, and 
I believe that we summoned before us all of the members of the prose- 
cution staff or the investigating teams who were then in Europe. 

Mr. Cuampers. In addition to that, did you get affidavits from those 
who were state-side? 

General Harsaucn. Well, in our interim report, we recommended 
to the War Department that additional evidence be obtained in the 
United States, particularly from Colonel Ellis and others who had 
been mentioned in the various affidavits that we had, from the men 
convicted in the Malmedy case. 
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. Mr. Cuamerrs. Now, did you talk to any of the accused, themselves? 
General Harsaueu. You mean: 
Mr. Cuampers. The German accused. 

General Harsaucn. No, sir. 

Mr. Cuampers. Did you talk to their defense counsel or anyone who 
represented them at the trial? 

General Harzaver. I do not believe we did. Our report shows a 
_ list of the witnesses; I do not recall. 

Mr. Cxamprrs. Did you study the record of the trial in the Malmedy 
case? 

General Harsaver. Not directly; no, sir. 

Mr. Cuampnrs. Did you have someone available to you to tell you 
what was in the record of trial? 

General Harsavuen. Yes, sir. When we wanted any information 
from the record, we called Colonel Costello, who was in my office. 

Mr. Cuampers. Did you study any, or have access to any, affidavits 
or any charges alleging mistreatment or mishandling of prisoners at 
Malmedy? 

General Harsauen. Yes, sir. We had a great many affidavits that 
were submitted, I guess most of them to my office, from a great many 
sources. 

I might say, the board was appointed to investigate the allegations 
made in Mr. Everett’s petition, and that was.our general problem. 

Mr. Cuamesrs. In addition to that, however, you had these col- 
lateral responsibilities that you have already mentioned; is that cor- 
rect? 

General Harsaucu. I do not believe I understand. 

-Mr. Cuameers. You said that you had other responsibilities in 
addition to the Malmedy matter; is that correct? 

General Harsauen. You mean in the Administration of Justice 
Review Board? 

Mr. Cuampers. Yes. 

General Harsaucu. Well, at that time the board was only engaged 
in investigating this one case. — 

Mr. Cuamerrs. In other words, it was started originally to look 
into these allegations made in the Everett. petition as to the Malmedy 
case, but it later became somewhat of a continuing board; is that it? 

General Harsaven. No, sir. 

Mr. Cuampers. Iam sorry; I must be confused on it, General. 

General HarsaucH. My recollection is just to the contrary; that 
the Administration of Justice Review Board was originally appointed 
for the general responsibility to report to General Clay on any mal- 
administration of justice in the European command. 

Mr. Cuamspers. Yes? 

General Harsavueu. And as far as I know, at the time he desig- 
nated this board the Malmedy case was not in the picture. I do not 
know what General Clay had in his mind. 

Mr. Cuamperrs. Did you get.a special directive to take a look at the 
Malmedy matter, or how did you get into that particular case? 

General Harsavuen. According to my recollection, the Secretary of 
War directed General Clay to make an investigation of the allegations 
in Mr. Everett’s petition to the Supreme Court. General Clay desig- 
nated the Administration of Justice Review Board to make the inves- 
tigation and report to him. 

91765—49-—73 
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_ Mr. Cuampers. Had the Simpson-Van Roden board already been to 
Europe when you started studying the Malmedy case? 

General Harsavan. No, sir. 

Mr. Cuampers. General, I wonder.if you could tell us, as the result 
of your studies, how much credence or how much weight did you give 
chaees that had been concerning physical mistreatment and bru- 
tality ? 

General Harsavens. IthinkI could speak for Colonel Raymond, too, . 
in saying that neither of us believed that there was any systematic 
violence or mistreatment of the accused. 

Mr. Cuampers. What do you mean by “systematic”? That is the 
key word here, I believe. 

General Harsaveu. Well, that it was a planned procedure, that 
violence was to play any part in the obtaining of confessions. 

Mr. Cuampers. Did you believe that violence had taken place? 

General Harsavueu. Well, we believed that maybe on occasions some 
interrogator may have been antagonized by a witness and may have 
pushed him around. 

_ Mr. Cuampers. Did you believe that they were beaten and were 
kneed in the groin or kicked in their genitals, as has been testified here? 

I must change that. I don’t mean to say it was testified here—I 
mean as has been alleged here that it happened. 

Did you believe that there were broken jaws and knocked-out teeth, 
and things of that type? 

. General Harzauen. No, sir. 

Mr. Cuampers. Well, now, how much of an investigation did you 
make to determine that? Did you have any physical examination 
made of the prisoners, General, or anything of that kind? 

General Harzaucu. No, sir; we did not. 

Mr. Cuampers. Why did you arrive at the conclusion that this 
thing or these things did not happen? 

General Harspaucn. We heard the witnesses. We read and studied 
all these affidavits, some of which portrayed every possible form of 
mistreatment that could possibly be conceived of. We considered the 
facts and the fact that most of these affidavits had been submitted 
long after the trial and were obviously submitted by men who had 
everything to gain and nothing to lose by making false statements. 

Mr. Coameers. Did you talk to Colonel Carpenter by any chance? 

General Harsaven. No, sir. 

Mr. Cuamsers. Colonel Mickelwaite was not present at that time 
either ? 

General Harsaucu. No, sir. ‘ 

Mr. Cuamsers.. Did you have knowledge of the fact that an inves- 
tigation had been made by the theater at the time of trial, of the alleged 
mistreatment of prisoners ? 

General HarsaucH. Yes, sir. I think that was included in either 
Colonel Ellis’ affidavit or Mr. Fanton’s, I have forgotten which. 

Mr. Cuampers. No one appeared before you presenting the accused 
to try to prove that these things actually happened? The only things 
that you had alleging mistreatment were the petition of Everett and 
the affidavits; is that correct? 

General HarsaueH. That is correct. 
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Mr. Cuampurs. Now, General, let’s come back to this systematic 
thing a little bit. . 

You say that you believe at times the interrogators might have 
become sore or irritated at some other prisoners and shoved them 
around a little bit. What do you mean by that? 

General HarsaucH. Well, pushing-——— 

hae Cuameers. Do you mean struck them with their fists or kicked 
them ? 

General Harsauau. Not kicked, perhaps gave them a shove but no 
extreme form of violence in any way. 

Mr. Cuampers. Well, now, what did you base that on? 

What evidence did you have that they did shove the prisoners 
around ? 

General Harpaueu. Well, I think we did have some testimony to 
that effect from Steiner. 

Mr. Cuampers. Steiner? 

General Harpaucn. Yes. 

Mr. Cuampers. That he personally had done it? 

General Harsauen. I believe he said that he personally had not 
dont it—but I am just speaking from recollection—I am not sure, and 
also we had the affidavits; we listened to the testimony of Kirschbaum 
and Mr. Thon; and Colonel Raymond and I both arrived at the same 
solution, separately. 

Mr. Cuampers. Am [ to gather from that, that Kirschbaum and 
Thon, and possibly Steiner, admitted that they had on occasions 
shoved these people around ? 

General Harsauen. No, sir. I don’t believe Mr. Thon or Mr. 
Kirschbaum admitted touching anyone, and I don’t believe Mr. Steiner 
admitted personally touching anyone; but it seems to me Mr. Steiner 
did mention the fact that he had seen somebody pushed around. 

Iam speaking from recollection now. 

-Mr. Cuampers. That has been some time ago. 

‘Now, before you got into this study of the Malmedy case, you also 
had had some contact with the Malmedy trials through your normal 
duties as deputy judge advocate, isn’t that correct ? 

General Harpaven. Colonel Straight was the deputy judge advo- 
cate 
Mr. Cuameers. That is correct. P 
General HarsaucH. I was the judge advocate, and the Malmedy 
trials took, place before I arrived in the command. I think it took 
place between: 

Mr. Cuameers. April? 

General Harsauen. Between April and July of 1946, and I arrived 
in Eucom in February of 1947. 
oe Cuampers. Were review procedures in process when you. got 
here? . 

General Harpaucu. Yes, sir. The records were coming in, from 
time to time, from the deputy into my office and had been coming in to 
Colonel Mickelwaite’s office for review prior to presentation to the 
theater command. 

Senator Batpwin: May I interrupt? 

Mr. Cuamsers. Surely, sir. 
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Senator Batpwin. General, I notice in your report that you head 
the report “Final Report of Proceedings of Administartion of Justice 
Review Board: 

Concerning allegations contained in petition for writ of habeas corpus filed ‘in 
the United States Supreme Court by defendants ‘in case of United States against 
Bersin et al, (the Malmedy case). 

In other words, as I understand, the sole purpose for which you and 
Colonel Raymond conducted this investigation was to investigate the 
allegations made in the petition. 

General Harsaven. Of Mr. Everett. bas 

Senator Batowin. Of Mr. Everett, and the affidavits accompanying 

the petition that Mr. Everett filed in the Supreme Court of the United 
States? 

General Harsaucu. That is correct; but we also considered some 
other affidavits which I have in my office, which pertained to the same 
matter, and were within the scope of the investigation. 

Senator Batpwin. Well, as a result of it you worked— 
met pursuant to the order of reference (exhibit 2) at Berlin and Frankfurt, 


Germany, on 7, 16, 17, and 26 July and 20 August, 1948, to investigate the allega- 
tions in a petition ‘of writ of habeas corpus * * 


And then further on, you say: 


Thereafter on the date of 20 August 1948 the Board submitted a preliminary 
report in which it recommended that testimony of additional witnesses in the 
United States be furnished to the Board. This has now been done. The Board 
reconvened on 11, 12, and 18 January, and on 10 and 11 February, 1949, for 
further consideration of the matter. Between 20 August 1948 and 11 January 
1949 the Office of the Advisor to the Military Governor for Military Govern- 
ment Affairs became vacant, and therefore, at the subsequent hearings the Board 
consisted of Col. John M. Raymond, director of the legal division, OMGUS,. chair- 
man, and Col. J. L. Harbaugh, Jr., judge advocate, EUCOM member, both of 
whom were present at each meeting. Although the chief judge of the military 
government court of appeals, United States Military Government courts for 
Germany, was appointed a member of the Board on 24 January 1949, he was 
excused by the chairman and took no part in the REOCeS Ronee inasmuch as he 
had not been present at any of the earlier sessions. 


So, when you were originally getting into this, it was on the basis 
of this petition, as I understand and what you were specifically look- 
ing for was proof, if you could find it, to support the allegations of 
the peu and, the affidavit accompanying the petition—is that 
correct ? 

General HarsaucH. Yes. 

I might say, Dr. Carl Friedrich was the third member of the Board 
prior to our rendering of the interim report. 

Senator Batpwin. He didn’t sign the report however. 

General Harsaven. No, sir. 

Senator Batpwin. Why is that, do you know? 

General Harsaveu. He left EUCOM shortly after we submitted 
our original report. 

Senator Barwin. Now, you say in your report here that you ex- 
amined 7 witnesses that appeared before the Board, and 26 exhibits 
were received. 

In addition, another ritness was interviewed iy: Dr. Friedrich, a member 
of the Board, who reported to the Board the substance of what the witness 
would testify if called: The Board accepted in evidence affidavits from 52 of 


the petitioners who filed the petition for habeas corpus as indicating the testi- 
mony they would give regarding the allegations in their petition. 
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Do you have any idea where those affidavits are? 

General Hargaucn. I think they are attached to the report of the 
Board. 

Senator Batpwin. To your report? 

General HarsaucH. Yes, sir. 
. Senator Batpwin (reading) : 

Other witnesses in this command who would appear to have any knowledge of 
the matters in question were interrogated. Most of the witnesses having first- 
hand knowledge of the matters complained of, other than the petitioners them- 


selves, are no longer within this command. ; 
At the hearings in January and February 1949 the Board received in evidence 


affidavits from the following individuals. 

‘Then, you say that you received the affidavits of Colonel Mickel- 
waite, Lieutenant Colonel Ellis, former Major Fanton, former Lieu- 
tenant Colonel Crawford, former Captain Shumacker, former Lieu- 
tenant Perl, and former civilian interrogator Morris Ellowitz. 

General Harsauen. That is correct. 

Senator Batpwin. So, I would say you made a fairly thorough study 
of this thing. 

General Harsauau. We did the best we could with the available 
witnesses. There were a great many other witnesses whose names we 
had, like the doctors and certain other people that we could not call, 
and they were not called. 

Senator Batpwin. Did you, among the seven witnesses, interview 
the physicians, the American surgeons? 

General Harsauen. No, sir; they were all in the United States. 

_ Senator Batpwin. I mean, the men attached at Schwabisch Hall. 

’ General Harpavuer. They were not in Europe at the time. 

Senator Batpwin. Beyond the reach of your investigation ? 

’ General Harsaven. Yes, sir. 

Senator Batpwin (reading) : 

The Board also received in evidence additional affidavits of several individuals 
submitted by the defendant Peiper in the Malmedy case (exhibit 36) and a num- 


ber of affidavits submitted by Cardinal Frints, archbishop of Cologne, the latter 
being duplicates of certain of the affidavits in exhibit 23 (exhibit 37). 


That is the petition, I assume. 

General Harsavuen. Yes, sir. 

Perhaps I can explain about those affidavits. In my capacity as staff 
JA of EUCOM, I received petitions and affidavits from a great many 
people. A great many of them would be duplicates. For instance, a 
great many of these affidavits that we received from Cardinal Frints 
were duplicates of the affidavits which were attached to Mr. Everett’s 
petition, and I think we received some from the Pope, but they were al] 
the same identical affidavits, in most cases. 

Senator Batpwin. Now, Gerieral, did you personally know any of 
these men involved ¢ 

General Harzaven. Of the interrogators? 

Senator Barpwin. Yes. 

General Harsavuen. I think the only ones I met would be—I know 
ieee Straight, of course; and Colonel Ellis; and I believe that is all, 

enator. 

Senator Batpwin. Are they in any way, or have they been in their 
service in the Army, in any way associated with you? 
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General Hargauen. Well, all during the war-crimes operation, 
Colonel Straight was the deputy judge advocate for war crimes; and 
Colonel Ellis was down at Dachau as one of his officers. 

Senator Batpwin. What I am getting at, frankly, is this, General: 
Have you any reason to feel particularly friendly, or kindly disposed 
toward any of these men whom you were investigating; I mean 
friendly? . 

General Paaacas., No, sir. I think our approach was a judicial 
approach. We were striving to find the facts. 

Senator Batpwin. Did you, yourself, feel that the Army was sort 
of on the spot here? I mean, did you yourself feel that the Army was 
on the spot here in connection with this thing? 

General Harsaven. Not necessarily on the spot, but I couldn’t help 
but know all the accusations that were going on because of the affi- 
davits that were just flowing into my office. Cardinal Frints, Bishop 
Worm, and Bishop Neuhauser were not only sending letters to Genera] 
Clay which would be referred to me, but I knew all about what was 
going on particularly in Germany. 

Senator Batpwin. When did these affidavits first begin to appear, 
and these letters and petitions? 

General Harpavueu. I think there were a number of them attached 
to the record of the trial, but I think the great mass of them came in 
early in 1948. 

Senator Barpwin. That would be—— > 

General Harsaven. No, no; it was later than that. No, that is 
probably right, in 1948. 

Senator Batpwrn. This trial took place i in April, as I recall, of 1946? 

General Harsaucu. Yes, sir. 

Senator Barpwry. You went over there as I remmeber it prior to 
April 1946? 

General, Harsaven. No, sir. I went over as JA of Eucom in 
February of 1947. 

Senator Barpwin. That is right. 

General Harpavenu. I was in Europe all during the war. 

Senator Batpwin. And you came home in 1945? 

General Harpaven. Yes, sir. 

Senator Barpwin. And you went back in 1947? 

General Harsaueu. That is correct. 

Senator Batpwin. Did the matter of the investigation of this whole 
thing come under your charge in any way?) What I mean is—was it 
part ‘of your regular duties ? : 

General Harsaves. Not the pretrial investigation of the Malmedy 
case because that occurred while I was in the United States. 

Senator Batpwin. Was the prosecution, the actual prosecution of 
the trial ? 

General Harsavuen. No, sir, that had been completed when I 
arrived. 

Senator Batpwrn. So, in other words when you approached this 
investigation you had had no connection with it, with the interroga- 
tion, and you had had no connection with the preparation of the 
prosecution of the trial. 

General Harsaucn. That is correct. 

Senator Barpwin. You said, early in your direct testimony I believe, 
that you made some statement to the effect that while you were judge 
advocate general for the Air Forces, as T recall i¢—__ 
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General Harsaucn. Yes, sir. 

Senator Batpwin. You had some screening to do. What was that? 

General Harsavcu. Well, that was when the prisoner-of-war camps 
were overrun by our troops, and all the American prisoners of war 
were interrogated as to any possible war crimes; and, the Air Force, 
as well as the Ground Forces had a general directive to get affidavits 
from anybody who had any knowledge of any war crime. However, 
my Air Force connection with the investigation of war crimes, while I 
was there, was not to any great extent. 

Senator Batpwin. In other words, the screening you had to do was 
to take our men who were being released from prisoner-of-war camps, 
under the Germans, and find out what they might know or say con- 
cerning the war crimes? 

General Harsaucu. Yes. As I remember, we had to interrogate 
everybody before they went back, not only those that had been prison- 
ers, but all the soldiers, before they went back. 

Colonel Straight would know, because I think he was drafted by 
the directive of August of 1945: 

CotoneL SirraicHtr. The requirement was to interrogate and get 
information from any who indicated that they had knowledge or had 
witnessesed the commission of a war crime. 

Senator Batpwin. Well, we will resume here. 

You said: 

Finally the Board received in evidence a copy of an affidavit of Dr. Hduard 
Knorr who had been part-time dentist at Schwabisch Hall (exhibit 39), and a 
document purporting to be a copy of an affidavit by Carl Diebitsch, German 
camp commander at Schwabisch Hall, (exhibit 40) and an affidavit from Lt. 
Col. J. B. Costello, who had previously testified as a witness (exhibit 41). 

You said the allegations in the petition for habeas corpus related to 
three distinct matters: 

A. Alleged improper methods used in procuring testimony, 

B. Impropriety in the conduct of the trial, 

C. Certain legal questions bearing principally on the guilt of the accused and 
the sufficiency of proof to support conviction. , 


Then, you say: 


The allegations as to misconduct fall into two principal categories: 

A. The use of mock trials, threats, inducements and strategems to procure 
sworn statements against other accused and to obtain confessions; and 

B. The use of physical violence for similar purposes. 


In your findings, you say this: 
That there was a limited use of mock trials. 


Would you expand on that a little bit, General? 

General Harpaucn. Well, the various witnesses gave different num- 
bers—I think Colonel Ellis had said five or six and somebody else said 

‘eight or nine, and we took that number from testimony that we had. 
_ Senator Batpwin. Did you find that that was a part of a general 
program that was to be applied to all prisoners, or if it was used only 
in specific cases ? 

General Harraucu. No, sir. We found that the maximum number 
of cases in which it was used was 10 or 12, and there 
were 73 defendants. 

Senator Batpwin. Then you say: 

B. That there was a general use of the practice of persuading underlings to 
talk by telling them the prosecution wanted to get their superiors and was not 
so much interested in them. 
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General HarsaucH. Yes, sir. 

Sentaor Batpwin. Would you, as a lawyer obtaining evidence for a 
prosecution, be willing to express an opinion as to whether or not 
that was fair or unfair—whether or not it was proper practice or 
improper practice ? 

General Harsaven. Well, I didn’t regard that as very improper. 

Senator Batpwin. I think you said, in your detailed discussion of 
this thing, that it was apparently the program of the prosecution, or 
the interrogators to break down, so to. speak, the enlisted men by 
telling them that the only people that the prosecution was trying to 
get to was the officers, in order to try to get them to speak. Is that 
correct ? 

General Harsaueu. Yes, sir. 

Senator Batpwin. What is your opinion on that, as to the propriety 
or impropriety of it? 

General Harsaven. Well, I regarded that as sort of borderline. 
I didn’t regard it as highly improper. 

Senator Batpwin. In other words, is it your feeling it would have 
been better if it had not been done? 

General Harpauen. Yes, sir. 

Senator Batpwin. Then in “C” you say: 

That physical foree was not systematically applied in order to obtain state- 
ments, but that undoubtedly in the heat of the moment on occasions interroga- 
tors did use some physical force on a recaleitrant suspect. 

Were you able to identify any particular cases? 

General Harsaucu. No, sir. 

Senator Batpwin. Well, upon what did you base your conclusion 
of that kind? 

General Harpavcn. As I said before, I think we had the testimony 
of Mr. Steiner, that he had seen some violence. 

Senator Batpwin. Who was Steiner ? 

_: seneret Hareaucu. He was an interpreter who was there for 2 or 
3 weeks, 

Senator Batpwin. Do you have Steiner’s testimony before the Har- 
baugh Board? 

r. Cuamsers. He was still in Germany. 

General Harsaueu. I may be mistaken, but that is my recollection. 
We also heard Mr. Kirschbaum and Mr. Thon’s testimony, we read the 
affidavits and we just had our experience in the world and arrived at 
that determination. From the testimony of Mr. Kirschbaum and Mr. 
Thon, why, it was a ladies’ seminary, and that didn’t strike us.as being 
true to life, and we just used our judgment of what we had. 

Senator Batpwin. In other words, from your experience in the 
Army, I take it what you mean to say is this: You thought it highly 
improbable that a group of prisoners such as they had at Schwabisch 
Hall, these 74 SS troopers could be handled and interrogated and let 
around and returned to their cells and all that sort of thing. without 
there being, at some time, some physical force used ? 

- General Harsaveu. Not to any great extent, but they were not 
just Gaston and Alphonse. When they wanted a prisoner to move, 
he moved. 

Senator Batpwin. Was there anything in the examination of the 
matter you made to indicate that the idea of threats of force, or physi- 
cal force itself was used in order to secure a statement ? 
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General Harsaveu. No, sir; I didn’t come to that conclusion. 

Senator Batpwin. You are quite sure of that? 

General Harsauen. Yes, sir. I mean, I did’t think—I don’t know, 
I can’t speak for Colonel Raymond, but I didn’t think that physical 
force itself played a part in obtaining the confessions. 

Mr. Cuampers. I would like to ask a specific question at this point. 
: We have this statement which appeared in the magazine known as the 
Progressive, under date of February, 1949, which states categorically 
that: 

American investigators at the United States courts in Dachu, Germany, used 
the following methods to obtain confessions: 

Beatings and brutal kickings; knocking out teeth and breaking jaws; mock 
trials; solitary confinement; posturing as priests; very Himited ration; spiritual 
deprivation; and promises of acquittal. 

It says that they used those methods in obtaining confessions. Do 
you agree with that statement? 

General Harsaueu. It is hard to answer that question because there 
are so many factors involved. I know that mock trials were used. 

Mr. Cuampers. All right, sir. Suppose we take them in the order 
in which they are listed: 


Beatings and brutal kickings. 


General Harsaven. I don’t believe that beatings or kickings played 
any part in obtaining confessions. 

Mr. Cuampers. “Knocking out teeth and breaking jaws.” 

General HarsaucH. Same answer. 

Mr. Cuamperrs. Mock trials. 

General Harnaven. I believe—I know that mock trials were, from 
the testimony in the record of the trial itself. It was conceded by the 
prosecution that mock trials did take place. 

Mr. Cuampers. “Solitary confinement.” ; 

General Harzaven. Well, it is hard to answer that question exactly. 
I don’t believe anybody was confined in solitary confinement for the 
express purpose of obtaining his confession ; but, I do know that, from 
the testimony, that they kept the accused separated during the course 
of the interrogation because they did not want to send them back to 
their co-accused so they could talk over the story. 

Senator Batpwin. From your studies of the thing, and the inves- 
tigation of it, was there any occasion where any one at the mock 
trials said, “Now, we have decided that you are going to be hung 
tomorrow. If you want to make a confession, this is your last chance to 
save your neck.” 

And then, they were put in a death cell. 

Do you know of anything of that kind? 

General Harsavucu. We did our best to find out what was meant by 

_the expression “death cell”; and, the best we could find out was that 
certain cells were there that may have been used for purpose in the old 
days of the prison, and as far as we could ascertain, no executions 
occurred while the Malmedy suspects were at Schwabisch Hall. 

Mr. Cuampmrs. But, they did, as a matter of routine, keep these 
people in separate cells in this prison during the course of interro- 
gation ? 

General Harsaveu. That is what I believed, and I think that was 
what they said they did. 
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Mr. Cuamerrs. That is the same process of keeping prisoners in sep- 
arate cells that exists in normal civil prisons, is that correct 4 

General Harsavucu. Yes, and also they were faced with the proposi- 
tion that they didn’t want the accused to get together and make up a 
common story. They wanted to interrogate them separately. 

Mr. Cuameprrs. Did you ever hear, or get any evidence tliat they 
postured as priests for the purpose of getting confessions? 

General Harsaucn. No, sir; we could find nothing excepting, I 
think, in some of the affidavits that allegation might have been made. — 

My. Cuampers. How about their being deprived of rations or placed 
on very limited rations for the purposes of getting confessions? 

General Harsaucu. To the best of my recollection, we found noth- 
ing that would warrant a conclusion that they were deprived of any 
rations. 

Mr. Cuamprrs. Were they kept away from spiritual advice during 
that time? 

General Harsauen. I don’t recall much evidence on that point. 

_ Mr. Caamprrs. Now, did you find, and this has been a rather im- 
portant point before the committee, whether or. not, for the purpose 
of getting confessions that they made promises of acquittal, and things 
of that type? 

General Harsauen. I don’t believe they promised anybody immu- 
nity. 

Senator Batpwin. You say: 

That in certain instances interrogators made threats to the accused that if 
they did not talk, their relatives would be deprived of their ration cards. 

Were there any specific instances of that, that you recall? This is 
one of your findings. 

General Harsauen. I recall that; yes, sir. 

I think that allegation was repeated in almost every affidavit that 
we had, and I don’t recall right now whether or not we had any direct 
evidence to support it. 

Senator Batpwin. You say “in every affidavit you had.” Do you 
mean the affidavits of the Germans? 

General Harsaucu. Yes, sir. 

Senator Batpwin. Were there any affidavits of others who were not 
Germans who said that, do you recall? 

General Harraver. I don’t recall any. : 
' Mr. Cuamesrrs. General Harbaugh, I noticed that Colonel Steiner, 
in his testimony before your board, was asked—— 

General Harpaucs. Colonel Steiner? 

Mr, Cuamperrs. Mr. Steiner, pardon. 

General Harsauen. Yes, sir. 

Mr. Cuampers. Was asked about this business of telling the accused 
that food tickets would be taken away from the mothers and wives, 
and in one instance, the testimony is as follows: 

Oh, yes, I memember one instance. ‘ : 

Question. And when did that occur, while you were at Schwabisch Hall. 

Answer. Yes. I don’t know whether you referred to this incident that just 
comes to my mind One of the accused was told that the food ticket had been 
taken away from his mother and his wife, or from his mother, parents, and 
sister, because the accused was a war criminal. Is that to what you are referring, 
Sir. : 

Question. No. Was the accused ever told that? 
Answer. Yes, sir. 
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Question. By whom? 

Answer. Most likely by Mr. Ellowitz because he was the only man J worked 
with extensively. Yes, I remember that. He told him because he was a war 
criminal his folks would have to starve because the food ticket had been taken 


away from them. 

Question. Who was the suspect, if you remember? 

Answer. Nave, I guess,,Nave, the man who had fits, the man who fainted 
several times. That is the same man if Iam not mistaken. He comes from the 
north of Germany. 

T have read all of Mr. Steiner’s testimony, and that is the only refer- 
ence he made to it. 

Outside of that, Thon and Kirschbaum do not appear to make any 
reference to that particular matter. 

General Harsaucu. I thought we had some testimony to that effect. 

_Mr. Cuamprrs. Based on this testimony by Steiner you believe that 
it was possible that had happened? 

General Harpaueu. Yes, sir. 

Senator Batpwin. Off the record. 

(There was discussion off of the record.) 

Mr. Cuampers. That was the translator or interpreter who said he 
conducted an independent investigation solely for the purposes of get- 
ting the organizations and units of the accused. 

Senator Batpwin. You say in your conclusions here, with refer- 
ence to mock trials, persuading underlings to talk by telling them 
that the prosecution wanted to get their superiors and was not so much 
interested in them; physical force, and this ration card thing—you 
say with reference to those four items, in “EK”: 

That the practices referred to in A, B, C, and D above in certain instances 
‘exceeded the bounds of propriety but the Board has been unable to identify such 
cases, 

Do you now want to expand on that a bit, General ? 

General Harsaueu. No; that expresses it pretty well; just what 
“we thought. 

Senator Batpwry. Do you mean by that, that you don’t think or 
couldn’t think of any particular instance or don’t know of any par- 
ticular instance? 

General Harsaucs. We couldn’t nail down any particular accused 
who was subjected to any one of those particular forms of duress. 
We felt that from time to time those measures were used, but upon 
whom they were used we didn’t know. 

Senator Batpwin. Then you say: 

That there was a general use of other ruses, stratagems, stool pigeons, and 
similar practices justified by the difficulty of “cracking the case.” 

General Harpaueu. Yes, sir; that is what we believed. 

Mr. Cuamprrs. General Harbaugh, I wondered, on that particular 
point, did you feel that there was anything wrong with the custom 
of using stool pigeons and things of that type for. purposes of getting 
evidence in this case ? 

General Harsaucu. No, sir. Any legitimate ruse or strategy we 
did not question. ae 

Mr. Cuamprrs. So that the fact that you included that in your 
report as a-conclusion was because you were merely reporting facts 
as you found them, and not something that could be picked up with 
which you disagreed or felt was wrong ? 
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General Harsavcn. We didn’t find that as anything that was rep- 
rehensible. We said the particular things that we thought were 
improper, and they were mentioned in A, B, C, and D; but this state- 
ment about ruses, stratagems, was just a statement of fact, a state- 
ment of things that were done and admittedly done, which we thought 
were reasonable under he circumstances. 

Senator Batpwin. Then you say: 

That the conditions obtained at the prison, and the-method employed in the 
interrogations had a definite psychological effect on the defendants and resulted 
in their being more amenable to giving statements. 

What did you mean by that? 

General Harsaucn. Well, we meant that they were kept separately, 
and they were moved around with hoods on them to keep them from 
speaking to any of their coaccused, and those measures resulted in 
making them more amenable to making statements. 

Senator Batpwin. Other than the affidavit of Dr. Knorr, which we 
have before us in evidence, and which is only a page and a half long, 
as I recall it, was there any evidence at all of any broken jaws and 
knocked-out teeth, that you recall? 

General Harsaven. Not directly, but I think perhaps some one of 
the accused may have claimed that in one of his affidavits. They 
claimed everything. If that wasn’t included, it would be strange. 

Senator Batpwin. But other than the affidavit of the accused, you 
didn’t find evidence of that, outside of Dr. Knorr’s? 

General Harsaven. And maybe this fellow Diebitsch. I believe 
Dr. Knorr was the only one who made any statements to that effect. 

Mr. Cuameers. Did you make any effort to get in touch with Dr. 
Knorr or get any information from him of a direct nature? 

General Harsauen. Yes, sir. Colonel Raymond and I were going 
to call him, and we had inquiries made and ascertained that he had 
just had either one or both legs amputated and was in the hospital, 
and under the circumstances we did not call him or go down there. 

Senator Batpwin. Then, you say: 

That the defense had difficulties in preparation of its case, but such difficulties 
were ironed out, and the defense, considering all the circumstances of the case, 
had a reasonable time in which to prepare its case. 

General Harsaucex. Yes. 

Senator Batpwin. Was this investigation and report that you made, 
to your knowledge, intended to be used in any way as it affected the 
judgments that should have been rendered and the sentences imposed ; 
or was it a study on the general conduct of the investigation and 
prosecution ? 

General Harsavcu. As I stated before, General Clay directed us to 
investigate and render a report, and that is what we did. I think we 
added, in our recommendations, that our report be utilized in any 
future action that might be taken on the Malmedy case. 

Senator Batpwin (reading) : 

The Board recommends that this report, together with the testimony and 
exhibits, be considered in connection with any further consideration of the 
Malmedy case. : 

So, you did anticipate that in a review of the sentences imposed, this 
report would be considered ? 
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General Harsauen. Yes, sir. We thought that whatever value it 
had should be made available to anybody who was considering any 


other cases. ; 
Senator Batpwin. Did you find any evidence to the effect that a 


very substantial number of these men, I have forgotten what the num- 
ber is now, but it has been stated here on several different occasions 
that a number were permanently injured in their private parts by 
being kneed and kicked in the groin. 

General Harpaueu. I didn’t believe any of that—any of those 


allegations. ; 
Senator Barpwin. What evidence, if any, was there to back up any 


such claim? | 

General Harsaucu. The only evidence that I recall were statements 
in several affidavits, but by no means was that allegation general, even 
in the affidavits. According to my recollection, I know individuals 
accused claimed such mistreatment, but I do not believe that was one 


of the general claims. 
Senator Barpwin. You say here: 


Only after the prisoners were at Schwabisch Hall, relatively isolated, and after 
experienced interrogators had been procured, was the case finally broken. The 
strategy of using one man against another was almost a necessary step. In 
every case that was approved: the accused was convicted not only by his own 
statement but by corroborative testimony from others. 


Do you still believe that to be a fact? 
General Harpavuen. Yes, sir. 
Senator Batpwin. Then, you say: 


A second point not to be overlooked is the fact that only 9 of the 73 accused 
who were convicted took the stand. Whatever may be said about the method 
used in obtaining statements, had the defendants given completely false state- 
ments in their signed confessions, it is difficult to understand why they did not 
want to take the stand and repudiate them. The witness Narvid, the only mem- 
ber of the defense staff who testified before the board, stated that the defense 
staff felt that a prima facie case had not been made by the prosecution, but he 
further stated: 

“We felt that the prosecution had still a considerable amount of other evidence 
in the form of statements involving these accused which they were utilizing for 
rebuttal, or intended to use for rebuttal * * *. They gave the impression 
they were hoping the accused would take the stand so that they could again 
‘really give it to him’ * * *. They would involve themselves more than they 
were already involved.” Colonel Everett, chief defense counsel, is reported to 
have stated that if he put the accused on the stand they would probably hang 
themselves (testimony of Straight). Lieutenant Colonel Ellis, in. his affidavit, 
states that during the trial Colonel Everett was concerned about the unfavorable 
showing the accused were making on the court by their testimony, and discussed 
the matter with Lieutenant Colonel Ellis who told him that if he were acting 
for the defense and believed the accused were guilty, he would not put them on 
‘ the stand. Thereafter, only three more of the accused took the stand. 


You still believe that to be accurate ? 

General Harsauen. Yes. 

Senator Batpwin. You say: 

Although the findings in this paragraph have only a remote bearing on the 
issues before the board, there was testimony on this point which was felt im- 
portant enough to report. It does tend to discredit the idea advanced in the 
petition for habeas corpus that the methods used by the interrogators were so 
severe as to cause the accused to sign false confessions. 

_ General, you investigated this thing personally, spent quite a lot of 
time on it, and took a good many pages of testimony. Did you 
examine the different sentences that were imposed ? 
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General Harsavex. This board did not. I had two capacities in 
connection with the Malmedy case: I.was.a member of the Adminis- 
tration of Justice Review Board, which conducted this special investi- 
gation for General Clay; and, on the other hand, I was judge advo- 
éate of EUCOM, and I handled the-Malmedy case as part of the 
war crimes cases. ~ 

. Senator Batpwrn. In other words, you made this investigation of 
the way the case was investigated and prosecuted, I take it, on the . 
basis of which you rendered this report? 

General Harpauci. Yes, sir. 

Senator Barpwin. What was your other connection with it? 

General Harpaucu. In my capacity as judge advocate of EUCOM, 
T received the review and recommendations as well as the record of trial 
from the deputy judge advocate for war crimes, which was Colonel 
Straight. 

’ Senator Batpwin. Was that before or after this investigation ? 

General Harsaucu. That was before. 

Senator Batpwin. So you had already passed upon, or had already 
considered the sentences, the judgments, and the sentences imposed ? 

‘General Harsaucn. That is correct. , 

' Of course, after this report, I, again, had the job of submitting the 
cases to General Clay for reconsideration. 

Senator Batpwin. So, you had been over them three times? 

General Harzaueu. I have been over them many times. 

Senator Batywin. Did you participate in the recommendations, the 
last recommendations that were made to the theater commander, Gen- 
eral Clay, for the reduction of sentences and the commutation of some 
of the sentences? : 

General HarsaucH. Do you mean the last action General Clay took 
on the 12 condemned? 

Senator Batpwin. Yes. 

General Harsaven. Yes, sir; I made recommendations to General 
Clay on each of the 12, and submitted a summary of the evidence and 
analysis of it and made recommendations. That was in March of this 
year. 

Senator Batpwin. March of this year? 

General Harsaucn. Yes, sir. 

Senator Barpwin.. And, I have not compared your recommendations 
with the final directions of General Clay, but did he follow your 
recommendations, all of them, or did he not? 

_ General Harsaven.. Well, there were 12 cases involved. I recom- 
mended commutation in one and reaffirmation of 11. General Clay 
commuted 6 and reaffirmed 6. : 

Senator Batpwin. Do you know what the process was in General 
Clay’s office, of dealing with this? No doubt he personally passed on 
this thing, did he not? 3 

General Harzavuan. I wasn’t there, but I know that he did, because 
all of these actions in these Jast 12 were virtually dictated by General 
Clay to his secretary, Captain Allen, because she would call me or I 
would call her when I received a copy of the cable that had been sent 
to the Secretary of the Army if I noted any obvious mistakes. Some- 
times there would be a mistake in the translation or transmission of 
some word, and I would call Captain Allen and ask her about’ that par- 
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ticular matter, and she would say that she would see what General 
Clay had to say, and she would check with General Clay and see 
whether it was to be changed or not, depending upon what General 
Clay said. a 

Senator Barpwin. What year did you graduate from the Military 
‘Academy ? 

General Harsauven. November 1918. 

Senator Batpwin. So, you saw service in World War I? 

General Harnaucu. Eleven days, sir. 

Senator Batpwin. And you spent your life in the Army? 

General Harsavuex. Yes, sir. 

Senator Baitpwin., Did you start off with the idea of being in the 
Judge Advocate’s department ? ; 

General Harsauen. No, sir. I was a line-officer up until 1932, or 
1931 rather. 

Senator Barpwin. And, then, you transferred ? 

General Harsaven. After I obtained my law degree from New 
York University and was admitted to the New York Bar and detailed 
in the Judge Advocate’s department, I think in 1931 or 1932, and - 

actually transferred to the department in 1935. e 

Senator Batpwin. Would you say that you had a familiarity, rea- 
sonable familiarity, and knowledge of every single one of the death 
cases involved in this proceeding? . 

General Harpaucu. Yes, sir. I would have to refresh my recol- 
lection, but every death sentence that was adjudged at Dachau went. 
over my desk, practically all of them, after I relieved Colonel Mickel- 
wait; the bulk came to me. 

Senator Batpwin. Did you review, carefully, the 12 cases on which 
you made recommendations to General Clay ? 

General Harpavucu. Very carefully. I had a staff, of course, to 
assist me, but I checked the reviews against the statements of the ac- 
cused, and in some instances I had retranslations made where a word 
was very important. 

Senator Barpwin. Did you think this matter was important? 

General Harsaven. I thought it was very important. 

Senator Batpwin. Why? 

General HarsavueH. Well, for every reason. I mean, I considered 
any case important, but particularly a death case, and this was probably 
one of the most outstanding cases that we had at Dachau. 

'_ Senator Batpwin. I didn’t ask that question, with any thought or 

“Inference that I did not consider it important. I, like you, consider 
them of vitalimportance. Iwas just wondering why you thought they 
were. I have my own opinion as to why I think so. You stated that 
in your opinion one thing was that a human life was involved. Was 
there any other reason or reasons ? 

_ General Harsaver. Well, I mean the public interest—there was 
more publice interest in the Malmedy case. To be frank, my main 
interest was: I had a great many cases, and I wanted to come out with 
the right ‘answer if I could. 

Senator Batowry. Did you think it was of any great consequence 
to the Army? 

General Harpavcu. Yes, sir. 

Senator Batpwry. In what way? 
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General Harpaven. Well, I mean our procedure was under trial. 
There were allegations that it was improper, and I thought it was my 
job to examine the fact and give my best opinion. 

Senator Baztpwin. Did you think that American interests were 
involved? I mean by that, American interests in the sense of world 
public opinion. 

General Harvaucu. Yes, sir. 

Senator Batpwin. In the course of your studies, General, did you 
ever make any special study of this matter of war crimes? 

General Harpaucu. I have made a great study of a number of war 

_erlmes cases—you mean, as to the policy ? 

Senator Batpwrn. Yes, as to the general policy of things, and how 

it should be conducted, and so forth. 

General Harsavucu. I have not made any great study as to that, 
because I joined up right in the middle of it. It was my. job to 
carry it out 

Senator Banpwin. You had nothing to do with the original set-up 
of the corps of the investigating staffs, prosecuting staffs, defense 

‘staffs, interpreter staffs, and so forth. 

General Harsaueu. No, sir, not as originally conceived; but after 

April of 1947, the whole war crimes operation came under my super- 

‘vision. Colonel Straight was my deputy on the ground, but I was 
responsible. 

_ Senator Batpwin. Did any complaint ever come to you after you 
got over there in the theater in 1947 about the way the defense counsel 
‘had acted, or the prosecuting counsel acted—I mean, irrespective of 
the investigation ? : 

General Harsaueu. I don’t remember anything definite, but I am 
sure I did hear something, because it was a great controversy at all 
times. Some people felt very strongly one way, and others felt 
strongly the other way. 

Mr. Cuampers. General, I would like to come back to these last 
12 death sentences. f 

I understand from your testimony that you recommended reaffirma- 
tion of 11 death sentences and one commutation. Now, I take it by 
that that you not only felt that these people were guilty in those 
11 cases but that the proceedings and record and everything supported 
that belief. 

General Harsaucu. Yes, sir. 

Mr. Cuampers. Do you know why General Clay changed five of 
those recommendations? I am not putting you in any position of 
judging General Clay, but was any reason given why he commuted 
five more than you recommended ? 

General Hareaucu. He stated his reason in his cable to the De- 
partment of Army. 

Mr. Cuampers. Could you tell us what 

General Harsauen. I can’t recall exactly what they were. 

The way I set up my recommendations, there were reasons for the 
commutation and reasons for the reaffirmations because I knew General 

‘Clay would ‘have to give the reasons for his action, and I wanted to 
present the case to him so that he could make up his own mind, The 
fact is, he wanted to make up his own mind. 

Perhaps I might add that the Simpson Board recommended com- 
mutation of 29 cases. Well, General Clay required my office to re- 
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‘submit all of the 29 cases and he personally told me to consider first all 
-non-Malmedy accused, and then to take up the Malmedy accused. He 
further stated he did not want any recommendations from me, be- 
cause I had already made one recommendation, and he had another 
recommendation fromthe Simpson Board, and he stated that he would 
‘make up his own mind. As to the 17 non-Malmedy accused, recom- 
mended for commutation by Simpson, I made no recommendation, but 
I saw him just before the latter part of February, on the Malmedy 
‘eases, and we discussed the best way of presenting them to him, and 
‘I asked him did he want me to follow that procedure and not make 
recommendations or did he want me to make a recommendation. He 
said: “Well, make a recommendation.” So, I made a recommendation. 

Myr, Cuamerrs. Now, in your opinion—and, again, if this question in 
the slightest degree is embarrassing at all, just say so and do not 
answer it, but In your opinion did General Clay believe that these 
people were guilty but that the evidence had either been presented in 
such a way, or the procedure was wrong and therefore he felt it proper 
‘to commute a total of 6 out of the 12? 

General Harsauen. I think he stated in one of his actions that he 
agreed with me that the man was guilty but that because of certain 
‘matters revealed in the evidence before him, he thought it was proper 
to commute. 

Mr. Cuampers. Was there any doubt in your mind as to the 12 death 
cases, that the men were guilty 

General Harpauen. No, sir; no doubt in my mind as to the guilt of 
any of them, no. 

Mr. Cuampers. How about the one that you recommended for com- 
mutation ? me 

General Harsauen. That was Briesemeister, and that was on the 

basis of the absence of much corroboration. I mean, there wasn’t as 
much corroborating evidence in that case as we had in the others, and 
when I first recommended the execution I thought he was guilty. 
On my reanalysis, I recommended commutation, not because I did 
not think he was guilty, but it is hard to explain—between a death 
. sentence and a life sentence, I mean there is a certain degree of moral 
certainty that you must have for a death sentence wheras, on a life 
sentence, any evidence beyond a reasonable doubt convinces you; but 
with me, on a death sentence, I had to be morally sure. 

Mr. Cuampers. Well, now, as I understand the situation, you had 
made one earlier recommendation to General Clay on all of these cases ? 

General HargaucH. Yes, sir. 

Mr. Cuampers. Let’s see if I have the picture correctly on that: 
You had a group of officers that would analyze the reviews of the 
cases that Colonel Straight’s office sent up to you, and they were sort 

of a staff for yourself, and based on their findings or conclusions, you 
would prepare a full recommendation to General Clay; is that correct ? 
cone Harzavuen. Perhaps, I could describe it as it actually hap- 
ened. 
Mr. Cuamerrs, All right. - 

General Harsaucu. When I first arrived in April, or took over 
the duties of staff J. A. in April of 1947, the cases were not coming in 
very frequently, and Colonel Mickelwait, in the past, had reviewed 
them himself. J mean, he had read the evidence and either concurred 
with Colonel Straight or made some other recommendations. I fol- 
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lowed ‘the same procedure for several months, until I finished with 
the Mathausen concentration camp case which involved, I think, forty- 
odd accused with maybe 20 or 25 death sentences, and the record con- 

‘sisted of roughly from ten to twenty thousand pages of testimony. I 
read that record which took me approximately 6 weeks, working day 
and night, and I arrived at the conclusion that I could not do it, that 
I would have to have somebody to assist me. So, as the result of that 

‘experience, I sppointed boards of review in my office who had to 
certify to me that they had read the record, that Colonel. Straight’s 
‘review was correct and contained all the material facts, and if it 
‘didn’t they furnished the additional facts. 

Senator Batpwin. May I interrupt? , 

What do you mean by “Colonel Straight’s review”? . You mean this 
clocument here [indicating] ? 

General Harsaucn. Yes, sir, the review of the deputy judge advocate 
for war crimes. 

’ Mr. Cuampers. I know that, but is that what might have been called 
a, review by the Frankfurt Board? That expression has been used 
here in identifying various review boards. Is this the one? 

General Harsaven. It may be. I don’t know whether you referred 
to the Frankfurt Board and the adjutant’s review board or the War 
Crimes Board of Review. 

Mr. Cuampers. Is the Frankfurt Board the board that prepared the 
review for you in the Malmedy matter? 

General Harpaucu. That is correct. I might explain that. 

Originally, I had one board of review in my office, of three officers, 
three lawyers. Then, the volume of work became so great that toward 
the end I am sure we had five boards and possibly six boards. The 
boards functioned directly under Col. Howard Bresee, who was chief 
of my review branch, and when a record of trial, together with a 
review of the deputy came to my office, it went to Colonel Bresee who 
assigned it to one of the boards, and that board rendered a report to 
him, and he rendered the board’s report to me together with his 
recommendations. 

Mr. Cuamesrs. Then, his recommendation was a separate rec- 
ommendation from that made by the deputy judge advocate’s office? 

General Hargauen. The board of review made a separate report, 
signed by the members of the board. 

Mr. Cuamprrs. Which, however, was not binding upon you finally, 
insofar as your final recommendation to General Clay was concerned ? 

General Harsavcnu. It was merely advisory to me. As I said be- 

' fore, I had them appointed because I found it was physically impossi- 
ble for me to personally read all of the records of trial. uo 

Mr. Crampers. I noticed that in the Malmedy case—and we have 
this analysis which has been placed in the record previously—it indi- 
cates that the advisory board, to you in the Malmedy matter, recom- 
mended that 27 of the cases be disapproved. 

General Harsaven. I think that is correct. 

Mr. Cuampers. But that you felt that at least in 16 cases they were 
wrong, because you finally recommended disapproval in only 11 cases 
to General Clay. 

General Harpaven. I have forgotten the exact number, but when 
the board’s report came to me, IT studied and I think I read most of 
the statements of the accused and the recommendations that I made 
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Mr. Cuampers. It would appear that the Bresee board or the ad- 
visory board there had placed a little more weight on these various: 
arguments of the defense as to duress and things of that type than 
you did, yourself. 

General Harsavucu. Yes, sir, and also they gave great weight to- 
the fact that the dead bodies were not found in certain instances. 
In each of those instances I analyzed the evidence and I considered’ 
whether it was probable that it would be possible to discover.the dead: 
bodies under the circumstances, and where I disagreed with them, I 
recommended to General Clay that the convictions be sustained. 

Mr. Cuampers: General, there has been a great deal of discussion 
that perhaps the defense had a little undue weight on this advisory 
board because of the fact that Colonel Dwinell was there in an ad- 
visory capacity. Colonel Dwinell testified here that he was assigned,. 
not to one of these boards but to serve in an advisory capacity to the- 
board and he further stated that he argued the defense’s point of view 
on every occasion and as strongly as he could. | 

I wondered if that might have had some. effect on the fact that you. 
later had to sort of tone down their recommendations: and reaffirm: 
the decision of the earlier court ? 

General HansaucH. Well, I can explain just how that happened. 
I did not know that Colonel Dwinell was defense counsel in the Mal-. 
‘ medy case when he was originally in the office. The Malmedy case- 
came in, went to Colonel Bresee, and he had a board set up for them.. 
He came to me and said, “Colonel Dwinell is on this board, he was a. 
defense counsel”, and recommended that we put somebody else on. 

. Well, it came back to the personnel job. I talked to him for awhile- 
and I said, “Who will we put on there?” And he said, “Well, I will: 
think about it.” : 

I think the same afternoon Colonel Dwinell came in and pointed out. 
to me how he could not very well be defense counsel and at the same: 
time sit on the board. I talked to him at considerable length and, as: 
a result, relieved him from his official designation on that board. 

Nevertheless, he had a vast knowledge of that case, he had been 
studying it with: the trial; so I wanted to utilize his knowledge of 
that case, or I wanted the board to utilize his knowledge of the case,. 
so I made him available to the board. : 

Mr. Cuampers. You made him available because of his. technical! 
knowledge and not as an advocate for the defense ? 

_ General Harsaucn. I did not know that he was going to argue every 
question with the board. The fact is, I do not know what happened 
between Colonel Scarborough and Colonel Dwinell or with any other: 
members of the board.. What I received was the report of the board. 

Mr. Cuampers. I think, perhaps, it would be well to read the short 
extract from the record here to you. When we were talking to Colonel 
Dwinell on the stand here, we asked him if he had any contact with 
the board of review, and the colonel said, “I certainly did”’” He was 
asked, “Did you know that while you were working with the board of 
review, that you were working on the Malmedy cases?” And he said, 
“T did.” And I said, “Did you have anything to do with. the prepara-- 
tion of this report ?”, and-Colonel Dwinell said, “E did not, not to this. 
extent. The report that I had before me was written in the main by 
Colonel Scarborough, the Review Board, and every day he and I 
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discussed the language therein, and wherever I could speak for the 
defense I did. Now, I will frankly state so.” And I said to him fur- 
ther, then, “You would say that the point of view of the defense cer- 
tainly had adequate representation before the board of review?” And 
he said, “They do. Very vigorously did I advocate the defense.” 

General HarpaucH. He did have access to the board. 

Mr. Campers. Surely. 

General Harssucn. And what I wanted was the whole story. I 
think Mr. Everett was going to file a petition to the Supreme Court. ~ 
I did not want to be surprised on any point. 

I never talked to Colonel Dwinell, maybe a couple of times, on the 
case. My main connection with the review board was through Colonel 
Scarborough, who wrote the review. I did not know, if so, that Colonel 
Scarborough went over every sentence with Colonel Dwinell before 
he submitted it to me. 

Mr. Cxampers You had no knowledge at the time that Colonel 
Dwinell was going to assist Colonel Everett in preparing that peti- 
tion, did you, General ? 

General Harpaucu. No;I did not know. A1l I know about that is 
later on, after, I think, the case had been acted on by General Clay, a 
request came in from Everett to send Colonel Dwinell back to the 
States to assist him in preparing the petition; and it came back to 
the same old question of personnel, and I thought Colonel Everett 
had had more than a year and a half to work on this petition and that 
I needed Colonel Dwinell, so I recommended that Colonel Dwinell 
not be sent back. 

Mr. Cuampers. General Harbaugh, having read the trial proceed- 
ings, the record of review, and the recommendations of your advisory 
board of review, and then subsequently in connection with this later 
board having the chance to read the Everett petition before the 
Supreme Court, do you feel that the allegations made by Everett in 
te of his petition were in accord with the record as you knew 
them ? 

General Harsavenu. I do not believe the allegations as to physical 
violence were supported by any proof. JI mean his statements about 
mock trials, I think, are more or less accurate. You might find some 
differences. But the best description I saw of the mock trial was 
Lieutenant Perl’s testimony in the record of trial in connection with 
Hennecke. 

Mr. Cuampers. Insofar as the charges in his petition, concerning 
brutality and physical mistreatment of prisoners, from your knowl- 
edge was there anything in the record to substantiate those? 

General Harsavuen. In the record of trial? 

Mr. Cuamepers. In the record of trial, or in any of the records you 
had seen, any evidence of probative value that would have supported 
his petition. 

General Harsaucn. The only things I have seen are these countless 
affidavits from the accused and from other people. I mean very 
recently—I guess the committee is familiar with Eberle’s affidavit 
which came in rather recently. That was referred to EUCOM while 
I was there. 

I do not know if final report has been made. We were endeavoring 
to run that down. At the time I left we were of the opinion that 
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Eberle was never at Schwaebisch Hall. I do not know whether any 
final report has been made to the committee. He was down in the 
French zone and we were checking through the French authorities. 

Mr. Crampers. General, J would just like to ask your comment on 
one other question that has come up here repeatedly. We have had 
this rather provocative article which has appeared both in the press 
and in this magazine. They end it up with the conclusion that the 
American investigators who committed the atrocities in the name of 
American justice and under the American flag are going scot free and 
that they should be exposed in a public process, preferably in the 
United States, and prosecuted. 

Now, as responsible officer over there for matters of this kind, 
particularly the investigative branch, pretrial branch, do you feel 
that the facts as you know them warrant such a conclusion ¢ 

General HarsaucH. As a matter of fact, before I left, why, we were 
expecting an inquiry from the newspapers at any time as to what we 
were going to do with respect to the accusations against the various 
interrogators, and J had some officers working on that problem. The 
only evidence that we had of any misconduct on the part of interro- 
gators was these affidavits, and it was a question of whether you 
believed them. 

We had arrived at no decision, but there was no—as a matter of 
fact, we stopped, it as soon as we heard that this committee was in- 
vestigating it because we knew you would be able to obtain a great 
deal more evidence than we would ever be able to get. 

Mr. Cuamners. I have no further questions, Mr. Chairman, except 
I do think we should put in the record just one very brief statement 
here by Steiner. I have skipped through his report, and insofar as 
this question of brutality and beatings is concerned, Steiner was 
asked several times, both by yourself and Colonel Raymond: 

Question. Did you ever witness any. physical violence being used on these 
suspects by the interrogators or by their translators? . 

Answer, Real physical violence I never witnessed myself. Probably pushing, 
something like that; I wouldn’t deny that. I have seen it two or three times. 
I don’t: remember exactly who did it, but I mean what you would probably call 
beating up; personally I never witnessed anything of that kind. ; 

And there are six or eight answers of a similar vein here which 
corroborates completely the statement. 

General Harsaves. What I ‘had in mind was the statement that 
that was the only testimony of that character we had. I would also 
say I used my own judgment. I have been on duty in a prison for 
4 years, and I have also investigated cases, and I know that it is not 
any gitls’ seminary, and some of Mr. Kirschbaum’s testimony and 
Mr. Thon’s did not impress me as being—I do not mean they were 
lying, but it was too gentle. 

Senator Batpwin. They gave themselves the benefit of the doubt? 

General Harsaucs. Yes, sir. I just used my own experience in 
the world in general. . 

Mr. Coampers. But you did not feel that beyond this pushing 
around that any of these other charges were substantiated ? 

General Harsavues. That is correct. I did not believe they were 
beaten with a view of obtaiming confessions from. them or that they 
were struck. 

Mr. Cuampers. Did you believe they were beaten ? 
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General Harsaucn. No; I say I do not believe they were beaten for 
‘the purpose of obtaining confessions. There was evidence, I believe, 
from Peiper, which may “have been true, that some Polish guard kicked 
‘him in the back side, which might have happened, I do not know, but 
that had nothing to do with his confession. 

Mr. Cuampers. Asa matter of fact, if I remember the record of tr ial 
-on that, that was shortly before they were taken to Dachau. 

Senator Batowrn. The day before, I think he said. 

Mr. Cuameers. I have no more questions. 

Senator Bauowrn. When I said that they gave themselves the 
benefit of the doubt, I mean I was putting wor ds in your mouth. I 
did not intend to do that, General. But what I meant was that, as I 
:said before, it was your opinion that in handling the SS troopers, 
it is highly improbable that there was not at any ‘time some pushing 
-or shoving or maybe some physical force used, but that you did not 
find there * was any systematic use of physical force in order to obtain 
-confessions; is that true? 

General Harsaver. That is correct. 

Senator Batpwin. I think that is all. Thank you very much, sir. 

. Mr. Cuampers. Mr. Sutton. , 

Senator Batpwrn. Hold up your right hand. Do. you solemnly 
:swear that the evidence you shall give in the matter now in question 
-shall be the truth, the whole truth, and nothing but the truth, so help 
you God ? 
~ Mr. Surton. I do, sir. 


TESTIMONY OF GRANGER G. SUTTON, WASHINGTON, D. C. 


Mr. Cuamsers. Mr. Sutton, will you give us your full name and 
“present occupation ? 

Mr. Surron. Granger G. Sutton, lawyer and printer. 

Mr. Cuampers. Would you give us some knowledge of your legal 
-background, Mr. Sutton? 

Mr. Surron. I graduated from National University in about 1930 
‘or 1931 with an A. B., and about a year later with a master’s degree. 

Mr. Cuampers. When did you go in the Army? 

Mr. Surron. November 29, 1940. 

Mr. Cuampers. Did you go directly into the JAG Corps, or in what 
capacity ¢ 

Mr. Surton. I have never been detailed or assigned to the JAG 
Department, but I have had extensive legal work on the general courts, 
“special courts, as well as summary courts, 

Mr. Cuamesrs. Were you a practicing attorney before you went in 
the Army? 

Mr, Surron. Yes, sir. 

Mr. Campers. A member of the District bar? 

Mr. Surron. Member of the District bar and also member of the 
‘bar of the State of North Carolina. 
' Mr. Cramenrs. I believe during the war you were assigned to the 
‘War Crimes Branch. 

Mr. Sutron. Yes, sir; I was sent over from Vienna, Austria. They 
~were in need of lawyers, and they: selected about six of us and sent 
us over to EUCOM. From EUCOM I was assigned over to Wies- 
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baden, and very shortly after that, a day or two, went down to Dachau. 

Mr. Cuampers. You were one of the defense counsel in the Mal- 
medy trials ? 

Mr. Surron. Yes, sir. 

Mr. Cuampers. Mr. Sutton, I wonder if you could tell us in your 
own words or give us any comments in your own words about the Mal- 
medy trials. As you know, there have been a great many charges 
made, both pro and con, in connection with the way the Malmedy trials 
were prepared and the way they were conducted, and I thought you 
might have some general statements you would care to make, based 
on which we might develop further testimony by questioning. 

Mr. Surron. I was the last of the defense counsel to be assigned 
to the Malmedy case. The special order, which is mentioned m the 
writ of habeas corpus filed by Colonel Everett in the Supreme Court 
of the United States, is in error. I was not the trial judge advocate. 
I was one of the defense counsel. 

At the time I arrived it was several days before we could get any 
interpreters, and when we did get interpreters, their German was not 
too good and their English was not very good. Some of the inter- 
preters assigned to the other defense counsel were very good. 

The defense was divided up so that the German defense counsel 
had various officers; all of the higher-ranking officers were represent- 
ed by German Counsel. 

Mr. Cuamprrs. Were they civilian defense counsels hired by the 
Germans, or military defense counsels who could speak German who 
were assigned to them ? 

Mr. Surron. There were five German lawyers, and they were paid, 
if at all, from other funds than that of the United States Government. 
Mr. Cuampers. And they pretty generally handled the officers; is 
that. correct ? ; 
Mr. Surron. Colonel Dwinell and Mr. Strong also were charged 
with responsibility of defending all of the commissioned officers. Mr. 
Wahler and then Capt. Ben Narvid were assigned to defend the non- 
commissioned officers, and Second Lieutenant Wahler and myself were 
detailed to defend the privates and private, first-class. 

Mr. Cuampers. How many privates and privates, first-class, were 
there in the group, do you fenall$ 

Mr. Surron. Twenty-four. 

Mr. Cuamepers. Twenty-four out of seventy-three ? 

- Mr. Surron. And the noncommissioned officers ran about the same. 
It figured out it was very well divided in three ways as to numbers. 

Mr. Cuampers. So that this division did give a fairly uniform dis- 
tribution of the work load, with the exception of the fact that there 
were five additional German attorneys who had been retained by 
some of the officers ? 

Mr. Surron. That is correct. 

Mr. Cuampers. When you first got down to Dachau, did you find 
that it was possible to get going with the preparation of the case for 
defense and did you have adequate time to prepare your defense? 

Mr. Surron. As I previously stated, it was some time before we got 
any interpreters. 

Mr. Cuampers. I wonder if we can pin that down. Do you recall 
when you got there? Sometime in April, I take it, 
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Mr. Surron. Yes; it was sometime in April. I would say maybe. 
about the 10th of April, right around there, I am not positive of that 
date. 

Mr. Cuamerrs. How long did it take you to get an interrogation 
staff that was adequate to do the job? : 

Mr. Suvron. Maybe 4 or 5 days, maybe even longer. ; 

Mr. Cuampers. Did you feel that you had after you got your in- 
terrogators adequate time and adequate facilities to prepare your 
case for defense ? 

Mr. Surron. We could have done a much better job if we had had 
more time. 

Mr. Crurampers. Did the prosecution or the Army authorities gener- 
ally assist you by making facilities available to you or did they per- 
haps go the other way and impede your efforts ? 

General Harspavuau. I would say that the facilities there were ade- 
quate. There was nothing elaborate. Lieutenant Wahler and I had 
a room there and, as I stated, we had most of the time two interpreters 
there. They could do a. little typing, but I did most of the typing 
that was done for our group. 

Mr. Cuampers. I believe it has been testified that shortly after the 
defense began to work on this matter, they prepared a questionnaire 
which was circulated to all the accused for the purpose of developing 
certain basic data in connection with their own particular part in the 
matter. Had that been prepared when you arrived ? 

Mr. Sutton. No, sir; that was not prepared until sometime after I 
arrived. Asa matter of fact, I participated in framing this question- 
naire. 

Mr. Cuamoers. In the preparation of it? 

Mr. Surron. Yes, sir. 

Mr. Cuampers.. When those questionnaires came in, did they turn 
over the 24 that were assigned to you or did they keep those in the 
central office or how was that handled ? 

Mr. Sutren. My recollection is that they filled them out, and those 
of the enlisted men were given to Lieutenant Wahler and myself, and 
the others were given to other teams. 

Mr. Cuamprrs. That means you had an adequate opportunity to 
study those questionnaires and get all the data off them; is that correct ? 

Mr. Surron. Yes, sir. I will state, though, that those question- 
naires did not develop by any means what was developed later. These 
men seemed to have a kind—they were leery about taking us into their 
confidence, notwithstanding the fact that we tried to impress upon 
them, and we had to do it frequently, that we were representing them 
and that what they told us we were not to divulge to others, except in 
the use and defense of themselves and their fellow officers and enlisted 
men.. 

Mr. Cuameers. Mr. Sutton, when did you first become aware of the 
charges being made by the accused concerning this physical mistreat- 
ment and violence? 

Mr. Surron. Well, I had statements prepared from each one of the 
12. I had 12 of the ones who actuxlly were at Malmedy; and from 
the time that we gave the questionnaire, that was the beginning 
of when we got information about it, and in preparing for the trial 
we were reqitired ‘to write down every question and every answer that 


MALMEDY MASSACRE. INVESTIGATION 1171 


we proposed to put to them, and that involved a considerable amount 
of work. : 

Mr. Cuampers. By whose requirement was that; sir? 

Mr. Surron. The chief defense counsel’s requirement. 

Mr. Cuoampers. Colonel Everett? 

- Mr. Surron. Yes, sir. 

Mr. Cuampers. Go ahead, sir. 

Mr. Surron. I thought it was a very good idea and, of course, if | 
anything else developed, we could ask additional questions, and if 
something else was brought out on the stand, then, of course, we could 
pursue the points that were brought out. We were not confined to 
those questions and answers. 

Mr. Cuampers. Surely. As I understand the picture, you had direct 
responsibility for 12 of this number of privates or privates first class. 

Mr. Surron. Yes, sir. 

Mr. Cuampers. Now, did they in the preparation of the case for 
trial after you began to get into their confidence a little bit, begin to 
allege physical mishandlings and brutalities in connection with get~ 
ting their confessions? 

Mr. Surron. Yes, sir; out of the 12 I represented there was some 
form of either duress or promises of reward or mistreatment or 
threats. 

Mr. Cuampers. Can we sort these out, Mr. Sutton, because we have 
this matter of promises of reward or immunity, then we have this 
matter of threats, and then we have this matter of physical force used 
as duress or for the purpose of getting their confessions, 

Included, I presume, in duress would be many things, but we can 
take this matter of physical brutality and mistreatment and talk about 
that for the moment. 

Mr. Surron. My recollection is there were about four or five. Now, 
the group that I have would be more than likely, they would be most 
subjected to bad treatment, if bad treatment was given, and I have 
their words for it and also the words of other people questioned there 
and those that we questioned. Those we questioned outside of the 
actual accused were also members of that regiment, almost without 
exception. 

. Mr. Cusamperrs. Did you feel these four or five who alleged physical 
mistreatment were telling the truth ? 

Mr. Surron. J only have their word for it, and I have nothing else 
to say. 

Mr. Cuampers. I am not pinning it down on you; but, as I gather, 
you have had some experience in the law and other matters, and here 
you have men who have given you a confession. The thing I am 
trying to get is your honest evaluation as to whether or not these people 
had been beaten up and perhaps gone through this rather strenuous 
physical mistreatment you have heard discussed here this afternoon 
for the purpose of getting their confessions. 

Mr. Sutton. These four, I do believe they were mistreated. I have 
no reason to disbelieve their statements. 

Mr. Cuamepers. Do you~recall any of the particulars of their 
charges? Was it physical beatmg, knocking out of teeth, was it 
kicking in the genitals, or what is the story ? 

Mr. Surron. One, I believe, said he was kicked, and two or three 
said they were hit by either interpreters—one or two said they were 
hit by Polish guards. 
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Now, at Schwabisch Hall—— 2 

Mr. Cuampers. Excuse me, sir. You said, “interpreters” ‘and 
“Polish guards.” How about interrogators? 

Mr. Surron. When I said “interpreters”, I meant “interrogators,” 
the teams that worked with them in getting statements. 

Mr. Cuampers. Yes. Did they mention any particular names or 
Any particular individuals ? ; 

‘Mr. Surron. We had a photograph there of the Army team—that 
is, there were in my recollection ten or twelve, and included among 
those were Colonel Ellis, Captain Shumacker, Mr. Thon, Mr. Perl 

Mr. Cuampers. Mr. Ellowitz? 

Mr. Sutton. Ellowitz was on there. There was a lieutenant there, 
promoted to captain just before he left. 

Senator Batpwin. ‘Shumacker ? 

Mr. Surton. No, sir. He participated as assistant trial judge ad- 
vocate. They pointed out three or four of these as people who had 
been mistreated. I am quite sure Colonel Ellis was not involved, nor 
was this young lieutenant I mentioned. My recollection is that Ello- 
witz and Perl and Thon were the ones they centered on. 

Senator Barpwin. What did they say they did? 

‘Mr. Surron. Just pushed them around, hit them or kicked them. — 

Senator Batywin. Did they say they had knocked out any of their 
teeth ? 

Mr. Surron. No, sir, Senator, the only thing I recall about anyone 
getting teeth knocked out was a statement by one other than the 
accused, and this thing about being kicked in the genitals, I do not 
recall whether it was one of the accused or not. 

Senator Barpwin. There was one case you remember, though, Mr. 
Sutton, of a boy, some one of them being kicked in the'genitals ! 

Mr. Surron. Yes, sir. 

Senator Batpwin. Do you know by whom ? 

Mr. Surron. No, sir, 1 do not recall that. I can say this, though: 
That frequently when we could get an opening on the stand, when the 
prosecution would put a witness on, if the prosecution would open the 
door, frequently we could get evidence in of mistreatment of the ac- 
cused as well as others by the teams. 

Senator Batpwin. You say there one case of a man who had teeth 
knocked out but he was not one of the accused ¢ 

Mr. Surron. My recollection is that he was not one of the accused. 

Senator Batpwin. You say there was another one of the enlisted 
men that you defended—that is, the privates or privates first class— 
another one who claimed he had been kicked in the genitals? 

Mr. Surron. I am not positive whether it was one of the accused or 
one of the others. I believe it was one of the accused. It has been 
sometime ago. 

Senator Barpwin. You do not recall positively ? 

Mr. Sutton. Not positively. 

Mr. Cuamepers. When these charges came in, I believe you were 
conferring with the other defense counsel on this matter, and they had 
similar complaints from their people; is that correct ? 

Mr. Surron. Yes, sir. As a matter of fact, the way it worked out. 
after the trial, we wrote up the petition for review and in that petition 
we covered the record thoroughly, pointing out the deficiencies in it, 
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as much as we could and analysed the evidence and, in addition to that, 
there were quite a few statements, I believe, attached to that petition 
that went on up to the higher headquarters, which is EUCOM. 

Mr. Cuampers. How do you account for the fact, Mr. Sutton, that 
it was not until some 2 years later that we suddenly g got this flood of 


affidavits, the majority of which allege most serious things, and I would . 


say that a great number of them allege kicking in the genitals and 
beatings—they are just. uniform throughout all of them—and their 
being kept on short rations, and I think about 10 or 15 in this group 
who charged that the only drinking water they could get was drinking 
from the toilets in their cells, and very exaggerated things. 

Were stories like that told you when you were preparing the cases 
for the trial? 

Mr. Surron. AsI stated, there was evidence of promises and threats 
and some violence. 

. Mr, Cuampers. Have you had an opportunity to peed the affidavits 
that supported Everett’s petition for habeas corpus? 

' Mr. Surron. No, sir; L have not. I have not had an opportunity 
to read them all. There were a few prepared while I was still at 
Dachau. 

Mr. Cuamperrs. Can you remember the name of any one or two of 
the people you defended ? 

_ Mr. Surron. Oh, yes. I have got a sheet here. 

Senator Batpwin. Will you read their names off? 

Mr. Sorron. I am not sure whether I can give them all or not. 

Mr. Cuampers. Just one or two. 

Mr. Surron. Marcel Boltz is the first one. 

Mr. Cuampers. He was released to the French zone. Can we have 
somebody else? 

Mr. Sutron. Eckman is the next one; Fritz Eckman. 

Mr. Cuamerrs. Another?’ 

Mr. Surron. Georg Fleps. 

Mr. Cuampers. Do you remember, by any chance—— 

Senator Batpwin. Let’s get him to read off those he represented 
as well as he can remember. 

Mr. Surron. You must remember, Senator, it has been a long time 
since I have seen this list, and it is a little difficult. 

Senator Batpwrn. Do the best you can with it. 

Mr. Surron. I think Gebauer. 

' Senator Batpwin. I think they have their ratings in this report. 
here. 

Mr. Surron. If I could see a copy of that—Fritz Eckman, Rolf 
Ritzer, Georg Fleps, Wolfgang Richter, Heinz Friedricks, Fritz Ge- 
bauer, Joachim Hofmann, Siegfried J. akel, Friedel Kies, Springer— 
I do not see his name on here—Johann Wassenberger. 

Mr. Cuameers. Did you get your 12? 

’ Mr. Surron. That is the best I can remember. 

Senator Batowrn. Do you remember which were the four that: 
alleged brutalities, physical beatings of any kind? 

Mr. Surron. No. sir; I do not recall that. 

Mr. Cuameers. Did anybody ever say they had been beaten with a 
club, for instance, beaten to the ground, knocked unconscious? 

Mr. Surton. There were statements to that effect from some of the 
men, but I do not recall just who they were. 
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Mr. Cuampers. It is down to the point, however, where there were 
about four of the group who alleged physical mistreatment? 

Mr. Surron. E would say four or five alleged physical mistreatment. 

Mr. Cuamepnrs. We will take a look at a couple of these affidavits 
here. Here isthe affidavit of Eckmann. Iam going to take the liberty 
of just pulling extracts from it about physical brutality. He said: 

I had my first interrogation on December 18. Those present were Perl, Ello- | 
witz, and aninterpreter. I was told by Perl I would be executed the next morning 
He thereupon asked me if I wanted to talk to a priest. I was then taken into 
the death cell. I was fully convinced of it. On January 7, I was interrogated 
by the prosecutor, Hllowitz. I was beaten in’ the face by the interpreter, and 
my head was beaten against the wall. When I did not say anything, Mr. Elo- 
witz turned away and nodded to the interpreter, whereupon he beat me with 
his fists in the face again. I then fell to the ground. 

Following this, I had to stand at attention against a wall when the interpreter 

said, “I am told that you are a hard nut to crack, but Ill soften you up.” I 
received some more slappings and fists in the face and then they left the cell, 

I then once again was taken into a death cell and was kept for 14 days. The 
windows were open day and night; there were no blankets and mattresses at all. 
I had to lie on the wooden bed day and night. There was no sleeping due to 
the cold. 

On about February Mr. Thon and Mr. Perl came to my cell and wanted me to 
make a statement. Mr. Thon then beat me in the face with his fists till I fell 
to the ground. Then they left the cell. I was supposed to be taken to Klein- 
Ursel to be executed. When I was standing in the hallway, I was beaten with 
a club, but I cannot say by whom because I was always wearing a hood. 

Whenever we wanted a drink of water, we had to drink it out of the toilet— 


and so on, 

ay were statements like that made to you by Eckmann or can you 
recall 

Mr. Surron. I cannot recall that Eckmann made a statement, but 
that is typical of at least five who made statements of that kind, at least 

ve. 

Mr. Campers. Who was the next one, Fleps? 

Mr. Surron. George Fleps; yes, sir. 

Mr. Cuampurs. Fleps said that Perl kicked his legs—he says: 


Perl kicked my legs and shouted for me to undress my upper body— 
talking about Lieutenant Perl. 


I was then led by Perl to the death cell but was returned right away to the inter- 
rogation cell where I was beaten from the back with a club by a guard. 

That is Fleps. 

Mr. Surron. Yes, sir. Fleps was the one that was alleged to have 
fired the first shot there at Malmedy. 

Mr. Cuamprrs. Do you recall Fleps making charges of physical 
mistreatment ? 

Mr. Surron. I will be frank, I do not have definite recollection of 
the statements they made, but that is the tone of the statement, that 
at, least five made, and when I gave the figure “5” I was conservative. 

Senator Batpwin. In other words, your best recollection of it now 
is that, conservatively estimated, five of these privates and privates 
first class that you represented made statements sort of in the nature, 
along the lines of those contained in the affidavits about their treat- 
ment at Schwaebisch Hall? 

Mr. Surron. There were a least five who testified as to physical vio- 
lence in obtaining confessions, and there were about six others testified 
about threats of withholding rations and also promises that they would 
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be given lighter sentences if they would confess and also that they 
were not interested in prosecuting the small fry; they wanted to get 
their officers. ; 

As a matter of fact, they kind of led them to believe that they were 
not going to get any punishment if they would just talk, and one of 
them did talk, namely, Springer, to the extent of his first statement 
consisting of around 14 or 16 pages, legal-sized paper, single-spaced. 
His second statement was almost as long, and then, in addition to that, 
he had two or three additional short statements. 

Now, the question has been asked here: Why did we not put them 
on the stand and bring out the fact that there were threats and duress 
and promises of reward ? ; 

The reason was this: That it was talked over with the law member 
of the court as well as the prosecution, Colonel Ellis, and they said, 
both of them, if they were put on the stand for any purpose that would 
open the door for any question the prosecution or the court wanted 
to ask; and we figured it would be better not to put them on the stand 
with that in our face. 

I only put one man on the stand, and that was Marcel Boltz, and the 
way he got out of it was this: That he happened to be an Alsatian, 
the Germans came along and picked him up like that—they had a lot 
of other people in that part of the country—put him in the army; he 
did not have any choice, just like some of the others there. He did 
not have any choice of being in this SS outfit. 

There was a lawyer who came down from Paris to talk to us about 
that. He was there 3 days, and I let him have all the information I 
had. He was a graduate of Harvard Law School, a Frenchman. I 
told him when he first started talking about it that the only thing he 
could do, in my opinion, was to get in touch with our State Depart- 
ment and have the French authorities get him out of there. 

Presumably that is what happened, because after he took the stand, 
just about 2 days later, a telegram came from EUCOM dropping him 
from the case. I do not know where he went from there. 

Mr. Cuamerrs. Mr. Sutton, you say that the reason you all did not 
put them on the stand to give them a chance to tell about duress, physi- 
cal force, and what not, was because you were afraid you would open 
up a line of questions about other matters which might condemn them 
because they had been associated with other units or other activities 
which would prejudice their case; is that correct ? 

Mr. Surron. Well, of course, the way I understand the law is that 
you can put a man on the stand and he can testify about things that are 
not pertaining to the issue. 

For instance, in your. courts martial, you can put an accused on the 
stand and, assuming that he is being tried on five specifications, he can 
testify about one, and the prosecution is not permitted to ask him 
questions about the others. 

He can get up there on the stand and testify about his good con- 
duct, what a good soldier he is, and have other people testify to this 
effect, what campaigns he has been in, the duties he has performed, 
length of service, and things of that kind, and he cannot be questioned 
about the specifications. , 

But that departure was taken along with other departures, not only 
in procedures, but, I believe, in the findings of some of the courts—and. 
I speak advisedly because I was a member of many a court down there. - 
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Right here, this is the law that worked over there. It is taken from 
the handbook: 


Rules of Evidence and Procedure: A, Ordnance No. 3 of Military Government, 
which ordnance is incorporated in the Technical Manual for Legal and Prison 
Officers, second edition. rule 3, ordnance 3, evidence: A military government 
court shall in general admit oral, written, and physical evidence having a bearing 
on the issues before it and may exclude any evidence which in its opinion is of no 
value in proof. If security is at stake, evidence can be taken in camera, or in 
exceptional cages where security demands, it may be excluded altogether. 

2. The court shall in general require the production of the best evidence avail- 

le. 
as Evidence of bad character of the accused shall be admissible for finding 
only when the accused has introduced evidence 4s to his-own good character or as 
to the bad character of any witnesses for the prosecution. 

B, Guide to Procedure: Military government courts may waive requirements 
from the guide to procedure. Evidence: Rule 12 does not incorporate the rules 
ot evidence of the British or American courts or the courts martial. 

In other words, Senator, they made their own rules over there. 

Mr. Cuamprrs. Mr. Sutton, did they make the rules—not to beggar 
this point, but it has been one which has been discussed at great 
length by both sides—you were operating under a set of rules for the 
conduct of these military courts and commissions, which originally, 
as I understand it, were prepared by SHAEF, and when SHAEF 
went-out of business, a manual which was substantially the same was 
prepared and came out, and insofar as the rules of evidence were con- 
cerned, they pretty much followed the continental system in that they 
would admit any evidence that had probative value to a reasonable 
man, which is enneey different from our common law rules of evi- 
dence; is that correct ? 

Mr. Surron. I have never practiced in Europe except in military 
government courts and courts martial cases, but I did talk with Ger- 
man lawyers in regard to the matter, and they say they have no pro- 
cedure that compares with our type of procedure. That is, the type 
that was conducted over there in these cases. Now, continuing here: 

The only positive rules binding upon the military government courts are found 
in rule 12 (3), rule 17 (1), rule 10 (5), hearsay. evidence, including the state- 
ment of a witness not produced is thus admissible, but if the matter is important 
and controverted, every effort should be made to obtain presence of the witness, 
and an adjournment may be had for that purpose. The guiding principle is to 
admit only evidence that will aid in determining the truth. 

On that hearsay evidence, let me tell you an instance. This is in 
the record. After beating this fellow down, wearing him down— 
and, undoubtedly, a man getting in that frame of mind was not treated 
with kid gloves—he committed suicide, and, Senator, the court ad- 
mitted that statement, unfinished statement, not signed, admitted it 
in evidence.. Now, they do not bother about admitting hearsay only, 
they will even get secondary hearsay, and, I believe, the record will 
show some of that is in. I know they even got tertiary hearsay in 
some of the other cases because I was a member of a court when such 
evidence was presented. 

Senator Batpwin. In the Malmedy cases? 

Mr. Surron. In regard to this fellow’s statement who committed 
suicide, which was in the Malmedy case. 

Soe: Batowin. Were the others you referred to in the Malmedy 
cases 
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Mr. Surron. Quite a bit of hearsay was admitted, even in the Mal- 
_medy cases, and in other cases secondary and even: third-hand infor- 
mation was put in. Asa matter of fact, in one of the cases a clipping 
from one of the magazines in the United States was entered in evidence. 
Mr. Cuampzrrs. This is a case you have reference to, the Freimuth 
case ? ’ 

Mr. Surron. Freimuth was the man who committed suicide. 

Mr. Cuampers. And he had been in process of preparing a rather 
lengthy statement which he had not had an opportunity to sign and 
in which he implicated other accused, which was admitted in evidence 
against those accused ; is not that correct ? 

Mr. Surron. That is correct; and, incidentally, his statement in- 
volved one man, I think his name was Rau, and that was the only 
scintilla of evidence in that entire case involving Rau, if I remember 
correctly. The record would show and I believe that is:a correct state- 
ment. : 

Mr. Cuampers. The record of review prepared by the Deputy Judge 
Advocate’s office says about the Rau case—there were two crimes, 
individual crimes charged against him—and it says: 

The accused was in Cheneux from 1800 to 1900 hours December 18, 1944, 
and saw 30 to 40 American prisoners of war with their hands clasped behind 
their heads standing directly in front of a house. MReiher had a conference 
with the accused’s group leader, who returned to the vehicle and stated, ‘These 
prisoners of war will have to be bumped off.” The group leader, Sergeant Weilfer, 
then gave the order to fire, and the accused shot down three prisoners. He then 
fired at two Americans who were lying on the ground writhing in pain. This is 
corroborated by the extra judicial sworn statement of Gebauer. 

Mr. Surron. There are two Raus in the case. 

Mr. Cuameperrs. This was Fritz Rau. 

Mr. Surron. It must have been the other Rau. 

Mr. Cusmpers. Was it Theodore Rauh? 

Mr. Surron. Yes, sir; I think so. 

Mr. Cuamprrs. I might say.in there that, without reading the whole 
thing, in the case of Theodore Rauh, I notice that at La Gleize—he 
was mixed up with Freimuth, all right—but it says: 

The accused shot at the back of the head of one prisoner and saw him fall 
forward dead. This instance is corroborated by the extrajudicial sworn state- 
ment of Seigmund and the pretrial unsworn and unsigned statement of Freimuth. 

So that there was corroboration over and beyond Freimuth’s state- 
ment. . 

Senator Batpwin. What was the disposition of the case? 

Mr. Cuameers. Found guilty, sentenced to death by hanging, recom- 
mendation that it bé commuted to life imprisonment. 

I might say also on this Rauh case that there was another instance 
‘where Stock in his extrajudicial sworn statement says that he saw the 
shooting of six to eight prisoners of war and that the accused was one 
of those who participated in the shooting. Now, his sentence was 
finally approved for life. There was more evidence than just Frei- 
muth in that case. 

Mr. Surron. My recollection was 

Mr. Cuampers. That is all right. May I ask this: Coming back to 
the point of putting the accused on the stand, because this has puzzled 
us, you state that the reason you did not think they should be put on 
the stand was due to the fact that they would open themselves up to 
any line of questioning that should be directed toward them. 
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Mr. Surron. I said the reason for it was because the chief prosecu- 
tor, Colonel Ellis, and also Colonel Rosenfeld, stated if they were put 
on the stand they could be asked any question by the prosecution or by 
the court. 

Senator Banpwry. Your point was, evidently, that was the rule 
under which the trial was being conducted. 

Mr. Surron. Yes,sir. | . 

Senator Bsarowirn. That is a different rule than-you have in an ordi- 
nary court in the United States. A man can take the witness stand 
in a criminal trial and testify, for example, as to his moral character, 
and what his business had been, et cetera. He can testify as to the 
fact that he was somewhere else. He can prove an alibi or something 
of that kind. 

Mr. Surron. I believe there is a division of authority on that, but 
the way the authority is: If a person gets on the stand to testify about 
one particular defense, his cross-examination is limited to that. 

Mr. Cxameprrs. When Colonel Dwinell was here he testified that 
after the prosecution has rested its case he, himself, wanted to rest. 
He did not want the defense to put on anything; he did not believe a 
prima facie case had been made by the prosecution, and there was 
considerable discussion among the accused, the German lawyers and 
the balance of the defense staff, and he says: 

Well, then, we had a Jot of bickering. In fact, not only did we have it with 
them but particularly with the German lawyers. The German lawyers wanted 
to go ahead and put the whole 74 accused on the stand. 

Well, it was voted—we decided, as long as 1 accused out of the 74 insisted on 
taking the stand, we would have to go along with them and let them all take the 
stand. Consequently, when we came back and opened up our case we started 
off with Hennecke, Tomhardt, and one other fellow, and then we began to notice, 
like a bunch of drowning rats, they were turning on each other and they were 
seared, and, like drowning men clutching at straws, they would say, “No, I was 
not at the crossroads; I am certain I was not, but So-and-So was there”; trying 
to get the ball over into his yard. So, we called a halt. : 


Senator Batpwin. Whose testimony is this? 

Mr. Cuamepzrs. Dwinell’s. Then a little further along, still dis- 
cussing the same problem, Dwinell says in response to a question from 
me—apparently this was sound from the standpoint of the defense: 

That is right; but suppose my client gets on the stand, in other words, to save 
his neck, and lies and hangs the coaccused, and that was being done in my 
opinion, * * * 

And then further on Dwinell says, talking about Marcel Boltz, the 
client you just referred to, one of your cases—he had previously men- 
tioned Christ and some of the others as having been lying, then he 
said in response to a question from me as follows: 

Mr. CHAMBERS. When you began to get some of the enlisted men and some of 
the officers I presume they began to point the finger at another accused. 

Colonel DwineLu. That is right. Asa matter of fact, the best illustration of 
that is our good friend, the one who was taken out of the trial, Marcel Boltz, 
who insisted on taking the stand more at the German lawyers’ insistence than 
his, and we had some bitter words over that. He took the stand, and pointed 


the finger at several people, and then he was taken out of the trial and sent up 
to France, as I recall it, and I understand he was acquitted. * * * 


Dwinell went on to say: 


But the members of the accused, in the group, were so bitter about him because 
as soon as that trial day was over they all could not wait to tell us how he had 
been lying, so, they said, to clear his own skirts, 
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So, I said that there will be no more of that. Hach individual accused has his 
own interest, but I have the interests of the entire accused, and that was the 
theory under which we operated. 

He further testified they decided not to put any more on the stand. 
If these people were taking the stand and lying at that time, were they 
still lying or were they telling the truth when they prepared these 
affidavits charging brutalities? That is pretty much the problem we 
are up against. : 

Mr. Surron. Colonel, that is so much a question of conjecture I do 
not think anyone can answer it. I think they were pretty honest with 
me, the ones [handled. I think they were telling me the truth. Mar- 
cel Boltz was about the only one, I am sure he was the only one, that 
did not testify to some form of duress or promises or threats, and he 
had quite an argument on the stand. 

He disputed the testimony, the method in which the statement was 
taken. I think Shumacker and Colonel Ellis were in the office there 
when they took the statement, and Boltz was on the stand and very 
vehemently in the office denied that he made a part of that statement. 
That is, the wording, according to Boltz, was changed. Now, Colonel 
Ellis does not speak German—that is, not fluently. 

Mr. Cuampers. He does not speak it. 

Mr. Surron. Shumacker does. Well, who would the court believe 
under those circumstances? I think Shumacker was put on the stand 
to rebut it, if I remember right. 

On this thing of putting people on the stand—as a matter of fact, 
I advocated not putting one on the stand, and I do not think the record 
would have been sufficient to convict any of them according to Ameri- 
can rules of jurisprudence. 

Mr. Cuampers. Did any of the people you handled take the stand ? 

Mr. Surron. He was the only one and did it against my advice. 

Mr. Cuamoers. J notice that in the record. As I see the: picture, 
you believe from your association with these 12, at least, that they 
were telling you the truth about these physical mistreatments. 

Mr. Surron. I do. 

Mr. Cuampers. But that it is correct to say, and it is a fair state- 
ment, that it was all hearsay with you and based on stories that they, 
the accused, told you. You saw no evidence of it, no bruises or any- 
thing ane kind which would indicate that they had been beaten 
around. 

Mr. Surron. No, sir; I did not see any bruises on them. You must 
recall it was several months after the investigating teams, interro- 
gating teams, had interviewed them, and if there had been any physical 
ea done to them, undoubtedly it would have been cured by that 

ime. 

Senator Batpwin. Are you practicing law now? 

Mr. Surron. No; I am not right now. 

Senator Batpwin. You are in business? 

Mr. Surton. I am working at the Government Printing Office right 
now, sir. 

Mr. Cuameers. Have you had an opportunity to read or study Col- 
onel Everett’s petition before the Supreme Court ? 

Mr. Surron. I read it over once or twice. J have it in front of 
me now. 

91765—49 75 
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Mr. Cuampers. You have had an opportunity to read it but not 
necessarily in detail. Do.you agree with the statements made by- 
Everett charging physical mistreatment in there and brutalities to 
the degree that he has charged ? 

. Mr. Surron. I think my testimony is that there was some brutality 
and that is as far as I would care to go. As a matter of fact, I have. 
not tried to cover it all. J do not have any particular interest in it 
except to answer the.questions according to my.best recollection; and 
if I have leaned one way, it certainly has been leaning toward the 
Government. 

Mr. Cuampers. May I read one brief statement, which is not in 
Everett’s petition, it was in a thoroughly discredited news account, but. 
it was one of the most inflammatory statements, to the effect that all 
but 2 of the 189 accused had been kicked in the genitals until they 

were ruined for life and that this was standard operating procedure 
with American investigators. 

Mr. Surron. That is exaggerated. I do not think that could be 
substantiated. ; 

Mr. Cuamerrs. I have no further questions. 

Senator Barpwin. Thank you very much for coming, sir. 

(Whereupon, the subcommittee adjourned. ) 
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Bode, Willi Braun, Kurt Briesemeister, Willi Von Chamier, Friedrich Christ, 
Roman Clotten, Manfred Coblenz, Josef Diefenthal, Joseph (Sepp) Dietrich, 
Fritz Eckmann, Erndt Fischer, George Fleps, Heinz Freidrichs, Fritz Gebauer, 
Heinz Gerhard, Godicke, Ernst Goldschmidt, Hans Gruble, Max Hammerer, 
Armin Hecht, Willi Heinz, Hendel, Hans Hennecke, Hans Hillig, einz Hofmann, 
Joachim Hofman, Hubert Huber, Siegfried -Jakel, Benoni Junker, Friedel Kies, 
Gustav Knittel, George Kotzur, Fritz Kraemer, Werner Kuhn, Oskar Klingel- 
hoefer, Erich Maute, Arnold Mikolaschek, Anton Motzheim, Erich Munkemer, 
Gustav Neve, Paul Hermann Ochmann, Joachim Peiper, Hans Pletz, Georg 
Preus, Hermann Priess, Fritz Rau, Theo Rauh, Heinz Rehagel, Rolf Roland. 
Reiser, Wolfgang Richter, Max Rieder, Rolf Ritzer, Axel Rodenburg, Erich 
Rumpf, Willi Schaefer, Rudolph Schwambach, Kurt Sickel, Oswald Siegmund, 
Franz Siever, Hans Siptrett, Gustav Adolf Sprenger, Werner Sternebeck, Heinz 
Stickel, Herbert Stock, Hrwin Szyperski, Edmund Tomczak, Heinz Tomhardt, 
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August Tonk, Hans Trettin, Johann Wasenberger, Gunther Weiss, Erich Werner, 
Otto Wichmann, and Paul Zwigart, most respectfully shows unto this Honorable 
Court as follows: 

1. That petitioner, Willis M. Everett, Jr., is an Attorney and Counsellor at Law 
of Atlanta, Georgia, but from September 1, 1940, to June 15, 1947, was an officer 
in the United States Army. In May 1946 while serving under the Commanding 
General, United States Forces, European Theater, your petitioner was directed 
by him to serve as Chief Defense Counsel for each of the above-named parties who 
will hereinafter be referred to as parties plaintiff or accused. Petitioner is unable 
to secure the verification by individuals named as plaintiffs due to the lack of 
time and the facts hereinafter set forth. Petitioner has continued to act as 
Chief Defense Counsel for plaintiffs herein and they have full knowledge, coupled 
with a request, that this petition is being brought by petitioner on their behalf 
to this Honorable Court. 

2. That each plaintiff named herein was an enemy soldier who unconditionally 
surrendered to the Army of the United States of America. Further, each plaintiff 
is a citizen and national of Germany. Each plaintiff is presently unjustly and 
unlawfully detained and imprisoned, at a United States Army Penitentiary at 
Landsberg, Germany, or a Penitentiary operated under the Commanding General, 
European Command, at Landsberg, Germany. Hach plaintiff is being illegally 
restrained thereat as a result of the verdict and sentences of a certain General 
Military Goverment Court at Dachau, Germany, on July 16, 1946. : 

. 8. The respondent, Harry S. Truman, is Commander in Chief of the Armed 
Forces of the United States of America. In his capacity as Commander in Chief 
he has custody and control of each plaintiff herein. 

-4, The respondent, James V. Forrestal, is the Secretary to the President of the 
United States of America in charge of all Defense, including the Department of 
the Army, who also has custody and control of each plaintiff herein. 

5. The respondent, Kenneth C. Royall, is the Secretary of the Army under the 
Secretary of Defense and is directly responsible for the Department of the Army. 
In his capacity he has custody and control of each plaintiff herein. 

6. The respondent, General Omar N. Bradley, is the Chief of Staff of the Army, 
Department of the Army, who was selected by the President of the United States, 
and has supervision of all troops of the line and in this capacity has custody and 
eontrol of each plaintiff herein. -: 

7. The respondent, Thomas ©. Clark, is the Attorney General of the: United 
States of America and in his capacity as Attorney General is the Chief Prosecu- 
tor for the United States of America-.and the proper person upon whom service 
shall be perfected under existing laws. 

8. Petitioner alleges with. certainty that the trial before the General Military 
Government Court at Dachau, Germany, hereinafter referred to as the War 
Crimes Trial or Malmedy Trial, was utterly void because of the facts hereinafter 

_set out and especially for the reasons that: 

(a) No defense was possible due to the short period of time, less than two 
weeks, to prepare the defense for the 74 accused, and 

(b) The unfamiliar and arduous task of communicating through idexperienced 
interpreters*as well as a lack of assigned stenographers and. interpreters so 
hampered the Defense Staff that it was not even physically possible to interrogate 
all of the accused, much less plan a defense, prior to the forced commencement of 
the trial, and : 

(ec) The entire plan of this forced trial was éaleulated to make the whole 
defense impossible by not allowing time to procure and interview witnesses... 

Upon assignment as Chief Defense Counsel petitioner was assured by various 
responsible Officers of the United States Army that these 74 accused would be 
given a fair trial, but the entire trial was totally lacking in due process as known 
in the courts of the United States of America, Great Britain, France, Italy, 
Belgium, Netherlands, and other Nations. 

9. Plaintiffs were of varying ranks from Generaloberst (General) to Sturmman 
(Private) with varying length of service in the German Army but each. plaintiff 
was in the German Army until the Commanding General, United States Forces, 
European Theater did, on or about May 9, 1946, purportedly discharge all of 
plaintiffs from the German Army, thus attempting to end their Prisoner of War 
status. Copy of said original carrier note requesting and confirming such dis- 
charge is hereto attached, marked “Exhibit A”, and made a part of this petition. 

10. Plaintiffs were, under the Geneva Convention, prisoners of war after sur- 
render and apprehension by the United States Army until they were discharged as 
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aforesaid. However, their status probably changed to that of an accused war 
criminal on April 11, 1946, when they were first served with notice that they were 
being charged with war crimes. Copy of said charge sheet, less the German 
translation, is hereto attached, marked “Exhibit B,” and made a part of this 
petition. 

11. Plaintiffs had been illegally and forefully incarcerated in Schwabisch 
Hall, Germany, a German Penitentiary the equivalent of one of our United States 
Federal Penitentiaries and used by the United States Army as an Interrogation 
Prison, for varying lengths of time but generally in excess of ten (10) months 
prior to being served with charges of War Crimes as set forth in Paragraph 10 
above. There were approximately 500 other German soldiers, suspected war 
criminals, also confined thereat. With few exceptions, each was placed in 
solitary confinement throughout this,period. That the said Schwabisch Hall 
was exclusively under the control of and used by the United States Army for all ° 
suspects in the Malmedy Case. . One Lt. Col. Burton F. Ellis JAGD United States 
Army was the senior officer thereat and responsible for the abuse and mistreat- 
ment of plaintiffs herein at said penitentiary. 

12. The forced and illegal detention of plaintiffs as aforesaid was in violation 
of the Geneva Convention which provides that prisoners of war must be 
humanely treated and protected, particularly against acts of violence and insults. 
They should be equally treated. No coercion may be used on them to secure 
information, and under no circumstances will they be threatened, insulted, or 
exposed to unpleasant or disadvantageous treatment of any kind whatever. 
They are entitled to have their honor and person respected. They must have 
sanitation, open air, and exercise. Under all circumstances, prisoners of war 
are subject to the laws in force of the detaining power. Attention is invited to 
Exhibit C. 

18. As illustrative of these violations of International Agreements, the rors 
ean Prosecution Team in Schwabisch Hall, Germany, would place a helmet hood 
completely over the head of individual plaintiffs herein, then usually a beating 
would be administered, after which they would be forced into a completely dark 
cell which was their “trial” room. The hood was removed and each plaintiff 
would see before him a long table, draped with black cloth touching the floor, 
with candles burning at both ends of the table and a crucifix in the center. Sit- 
ting behind this table were varying numbers of American civilians, members of 
the Prosecution Team, who were wearing illegally the Uniform and Rank of 
United States Army Officers. A mock defense counsel, usually an Officer of the 
United States Army on the Prosecution Team, was furnished these youthful 
German soldiers, who, although he was not an Attorney, held himself out to the 
plaintiffs herein as their defense counsel. They were informed or led to believe 
that they were being tried by the Americans for violations of International Law. 
At the other end of the table would be the Prosecutor who would read the charges. 
yell and scream at these 18- and 20-year-old plaintiffs and attempt to force con- 
fessions from them. If this method of threats failed to force desired false 
confessions from those plaintiffs, the mock trials would proceed by bringing in 
one false witness after another against them, “proving” beyond a doubt by false- 
hoods that these plaintiffs were guilty of many war crimes. During the entire 
mock trials these purported defense counsels were making a sham and pretext 
of defending them. At the end of these illegal trials conducted in the name of 

_the United States of America, these guileful defense attorneys would pretend 
to make a plea to this purported Army Court for mercy. Upon concuslon, these 
sham courts would render death penalties within 24 to 48 hours by hanging. 
Thereupon said false defense attorney would’ express his sympathy, stating 
that he had done the best he could for these various plaintiffs. After these 
mock trials, the pretended defense attorney would attempt to and was in a 
majority of instances successful in coercing these plaintiffs to sign false and 
void confessions, admitting any and ali charges brought against them, because, as 
this false defense counsel would in effect say, “You will “be hanged in 24 hours 
anyway, So why not absolve someone else by taking the blame and writing out 
this confession I will dictate to you.” Many variations and modifications were 
made in the conducting of these mock trials which appeared entirely regular to 
these plaintiffs as they were devoid of any knowledge of the American Army 
Courts Martial System or War Crimes Trials. There were 74 defendants, and 
there were 74 Prosecution-dictated statements. All of the above-described acts, 
deceits, and chicanery of American Justice were performed by United States 
civilians, under Army jurisdiction, and by Officers of the United States Army or 
executed under their immediate supervision and control. 
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14. As further illustrative of the violations of said International Agreements 
and Treaties, many plaintiffs herein at various times were deprived of food for 
days, all blankets were withdrawn in the middle of winter, many were given 
severe and frequent beatings and other corporal punishment, many were forced 
into what was called the death cell for days and weeks, others were given 
promises of immunity or light sentences if they would sign confessions implicat- 
ing others, and endless tricks, ruses and so-called strategem, all performed by 
these United States civilian employees of the Army or Officers or Enlisted Men in 
the United States Army, or under their direct supervision, instruction, or aequi- 
escence. Said group of American investigators or a majority of them subse- _ 
quently became the Prosecution Team in said Malmedy Trial. 

15, As illustrative of promises of immunity or hope of reward, various be- 
hooded plaintiffs herein would be conducted to a room, then allowed to look out 
of a window where unknown persons were playing volley ball and similar games, 
at which time some American member of the Prosecution Team would urge 
plaintiffs to sign a confession, stating that they were not interested in punishing 
them, but were trying to convict their high-ranking officers, and if they would 
sign these dictated confessions implicating their officers they would be released 
within a few months and be out playing games with those other boys. Various 
plaintiffs herein would be assured and promised by the Americans that if they 
assumed full and complete responsibility for all the acts or alleged crimes com- 
mitted by the soldiers under them and signed these Prosecution-dictated state- 
ments or confessions, then the Prosecution would not prefer any charges against 
members of their command. . 

16. Ag illustrative of the cruel torture and inhumane treatment of these plain- 
tiffs as well as others in Schwabisch Hall, Germany, while prisoners of war, 
reference is made to the introduction into evidence of an unsigned statement by 
Arvid Freimuth, a young German soldier who had been through the various 
tricks, ruses, and strategem administered by the American Prosecution which 
ended in one of those fateful mock trials. Lieut. William R. Perl, an officer of 
the United States Army, had purportedly defended this youth. He was dictating 
to Freimuth one of these forced confessions in March 1946. Only 16 pages had 
been written by this boy and due to the lateness of the hour-the completion was 
delayed until the next day. His death would not occur until then, according to 
the fake verdict of this false American Military Court. He was forced to write 
lies about his “comrades in arms” pointing to their guilt in crimes never com- 
mitted. About two o’clock in the morning other prisoners heard him crying out 
in his cell, “I cannot utter another lie,” or words to that effect. The body of that 
20-year-old German youth was found dead hanging from his prison cell in Schwa- 
pisch Hall, Germany, when the guard opened the door a few hours later. The 
American Prosecution was not satisfied with having the blood of this youth on 
their hands. During the real Malmedy Trial the Prosecution, over the objection 
of the Defense Staff, introduced this unsigned and unfinished statement in evi- 
dence against other plaintiffs herein, all with the approval and favorable ruling 
of the law member of the court. It was then that the American Prosecution com- 
menced asking this Lieutenant Perl, under oath, what this dead German youth 
would have said in his statement if he had lived. This incident is illustrative 
of the total lack of justice both pretrial an during trial. 

17. In furtherance of illustrations wherein violations of International Law were 
carried out by the United States Army investigation team or Prosecution. while. 
holding plaintiffs in solitary confinement in Schwabisch Hall, Germany, the in- 
vestigators would forge the names of certain of plaintiffs’ superior officers to 
confessions or statements, which would completely detail and point out the pur- 
ported guilt of another accused. Then they would confront these young German 
soldiers with one or more of these forged statements and induce them to sign 
confessions to acts never committed by them. Many of plaintiffs herein while in 
Schwabisch Hall, Germany, would be hooded and taken to the “death chamber” 
and there unhooded and shown bullet holes in the wall where gruesome human 
flesh an hair would be imbedded from one of their “latest executions.” By this 
method the American Prosecution would force confessions of crimes never com- 
mitted. On other occasions various hooded plaintiffs herein would be taken to 
the “hangman’s room” and there unhooded, placed on a high stool and a hang- 
man’s rope placed around their necks. It was then that various plaintiffs herein 
would, upon belief that they would be hanged forthwith, sign directed statements 
not only admitting their own guilt of crimes never committed, but implicating 
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other plaintiffs herein of crimes they had committed, which in truth had never 
been committed. : 

At the conclusion of many of these mock trials where other ruses had failed, 
the United States Prosecution Team would suggest and allow these youthful, 
plaintiffs to write farewell letters to their parents before they would be hanged, 
which was in furtherance of the duress, scheming, and conniving of the Amer- 
icans. Also the American Prosecution would offer the privilege of seeing a 
Priest in order to secure the ‘“‘Ministration of a Catholic Priest before: death.” 
The American Prosecutor would make many threats of violence and torture 
directed toward the mothers, fathers, sisters, wives, and children of various 
accused unless they signed complete dictated confessions of acts and deeds never 
Sauce by them, and acts and deeds of otner accused never witnessed by 
them. 

18. One favorite ruse of the United States Prosecution Team in Schwabisch 
Hail, Germany, was to place plaintiffs in solitary confinement upon first being 
eaptured. These German youths had no knowledge of why they were placed in 
‘this penitentiary. For weeks and months they would stay in the same cell with- 
out Seeing a single person, not allowed to receive or write even a letter to their 
parents or wives, and not allowed to read anything. Then a “stool pigeon” would 
be placed in the same cell who was another German soldier. This youthful 
plaintiff was anxious to know what it was all about. This Prosecution “stool 
pigeon” would relate an imaginary story of how he had just been tried by the 
American Army for shooting many Belgian civilians and maybe a few American 
soldiers. The ‘stool pigeon” would go into much detail about his own trial and 
then conelude with how light the verdict had been because he had cooperated, 
admitted everything whether true or not, and had written exactly what the 
Americans had dietated. Although he, the “stool pigeon,” had admitted many 
murders he had received only one, two or three years confinement for all that 
he had done. It was only a few days thereafter until the German lad would be 
‘hooded and brought before one of these “mock trials” with the hope and expec- 
tation of a light sentence such as the “stool pigeon” had described if he would 
sign an American Prosecution dictated statement. 

19. All of the foregoing illustrations of violations of International Laws, or 
practically all, were laughingly or jokingly admitted by the American Prosecution 
Team during their presentation of their case in the Malmedy Trial or on direct 
examination of the witnesses. At this point these questions strongly suggest 
themselves: What did the American Defense do about these forced confessions at - 
the real Malmedy Trial? Why were these confessions admitted as evidence and 
in many cases constituted the sole and only evidence against certain of those 
plaintiffs? Attached here, marked “Exhibit C,” and made a part of this peti- 
tion, is a copy of Motion to Withdraw Confessions or Statements of Accused 
which were properly presented and pleaded at the Malmedy Trial, but this motion 
was promptly denied by the ruling of the Law Memher of the Court. 

20. The question of Jurisdiction of the General Military Government Court of 
‘the United States of America at Camp Dachau, Germany, is specifically raised 
because all of the crimes alleged to have been committed occurred within the 
Sovereign State of Belgium and the situs of the crimes lay entirely outside the 
American Occupation Zone of Germany. The claim as to jurisdiction by the 
United States Army was by virtue of the physical custody of plaintiffs herein. 
‘Generally speaking International Law has repeatedly ruled that a person must 
be tried before the forum where the crime was committed. These principles were 
recognized in the Moscow Declaration, the Potsdam Declaration, and the London 
Conference. Reference is made to the Moscow Declaration of 80 October 1943, 
which was entered into by Great Britain, the United States, and the Soviet 
Republic. The pertinent portion of said agreement touching on the subject 
presented to this Honorable Court is herewith quoted: 

“German war criminals whose deeds can be localized will be sent back to those 
countries in which their abominable deeds were done in order that they may be 
punished according to the laws of those liberated countries.” 

Again in the Potsdam Declaration of 2 August 1944, entered into at Cecilianhof, 
near Potsdam, by the United States. Great Britain. and the Soviet Republic, the 
following is provided under Article VII which reads: 

“The three Governments have taken note of the discussions which have been 
proceeding in recent weeks in London between the British, United States, Soviet, 
and French Representatives, with a view to reaching an agreement on methods 
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_ of trial of those major war criminals whose crimes under the Moscow Declara- 
tion of October 1943, have no particular geographical allocalization. The three 
Governments affirm their intention to bring these criminals to swift and sure 
justice. They hope that the negotiations in London will result in a speedy agree- 

’ ment being reached for this purpose and they regard it as a matter of great 

importance that the trial of these major war criminals should begin at the 
earliest possible date. The first list of defendants will be published before 

September 1.” 

This London Agreement entered into by the United States, Great Britain, the 
Soviet Republic, and the provisional government of the French Republic on 8 
August 1945, provided as follows: 

“Whereas the United States have from time to time made declarations of their 
intention that war criminals shall be brought'to justice and whereas the Moscow ° 
Declaration of 30 October 1943 on German atrocities in occupied Europe stated 
that those German officers and men and members of the Nazi Party who have 
been responsible for or who have taken a consenting part in the atrocities and 
erimes, will be sent back to the countries in which their abominable deeds were 
done in order that they may be judged and punished by the laws of those liberated 
countries and the free government that will be created therein, and whereas this 
declaration was stated to be without prejudice to the case of major criminals 
whose offenses have no particular geographical location and who will be punished 
by the joint decision of the governments of the Allies.” 

This London Agreement went on to establish the International Military Tri- 
bunal to be held at Nurenberg, Germany, for the trial of war criminals whose 
offenses have no particular location. Article IV of this London Agreement fur- 
ther provides: 

“Nothing in this agreement shall prejudice the provisions established by the’ 
Moscow Declaration concerning the return of war criminals to the countries 
where they committed their crimes.” 

A: Central Control Council was instituted for the establishment of a military 
government in Germany by the four powers (United States, Great Britain, Soviet 
Republic, and the Provisional French Republic) and to each was allocated a zone 
of occupation, wherein each power was to establish its own Military Government. 
In the United States Zone of Occupation the Military Governor was and is the 
Commanding General of the United States Forces, European Theater. . General 
McNarney, the then Commanding General aforesaid, did on 12 January 1946 issue 
a directive as an amendment to the previous directive dated 7 July 1945 subject 
“Administration of Military Government in United States Zone in Germany,” 
which embodied Control Council Law No. 10 and reads as follows: 

Articre I, Control Council Law No. 10 provides: “The Moscow Declaration of 
30 October 1943 concerning responsibility of Hitlerites for committed atrocities 
and the London Agreement of 8 October 1945 concerning prosecution and punish- 
ment of major war criminals of the European Axis are made: integral parts of 
this law.” 

The Military Governor was without authority to alter or change the Moscow 
Declaration, the Potsdam Declaration, or the London Agreement. His own 
orders authorizing the Court and requiring Officers under his command to act 
as Judges of plaintiffs herein and to direct the Prosecutor to draw charges and 
prepare for their trial was in violation of and inconsistent with his own directive. 

21. Petitioner shows that the detention, confinement, and restraint of liberty of 
plaintiffs herein is unlawful and without authority in law is that: 

(@) The General Military Court which tried plaintiffs herein was unlawfully 
constituted and the individual members or a majority of them were not lawfully 
appointed to such purported General Military Court, and said war crimes trial 
and the proceedings thereof were void ab initio. 

(0) On May 10, 1946, the Commanding General, Third United States has did 
attempt to appoint to such Court eight officers by Special Orders Number 117, 
and that six of such officers at the time of such purported appointment were not 
attached to, or under the command of the appointing authority, and that said 
appointing authority had no command over or authority to control or right to 
appoint these six officers to said purported General Military Court. 

(¢) Further that said six officers, Colonels Berry, Watkins, Raymond, Steward, 
Sonder, and Rosenfeld, were not even subsequently transferred or assigned to 
said Third United States Army, thereby placing them under the control and 
authority of said Commanding General. 


MALMEDY MASSACRE INVESTIGATION 1187 


Petitioner thus charges that by virtue of the above orders all members of 

the purported Court with the exception of Brig. Gen. Josiah T: Dalbey and Col. 
Paul H. Weiland were not subject to the command of the appointing authority, 
had never been assigned or transferred to the command of the appointing au- 
thority, and the appointing authority had no authority in law to appoint said 
officers with the exception of General Dalbey and Colonel Weiland to the pur- 
ported Court, and therefore the Court had no jurisdiction whatsover over any 
of the 73 plaintiffs herein or the subject matter thereof, and that the proceedings, 
trial, and subsequent verdict were void ab inito. Attached hereto and marked 
Exhibit “D” is copy of the Third United States Army order which is made part 
of this petition. 
' 292. Petitioner shows that only six counsel were assigned him immediately 
prior to the commencement of this Malmedy Trial and several of said Attorneys 
were not adept, experienced or skilled in defending criminal cases. Petitioner 
shows that less than two weeks’ time was allowed by the United States Army to 
prepare the defense for seventy-four (74) defendants in the case. At first the 
Chief Prosecutor, Lt. Col. Ellis, even refused to turn over these forced confessions 
to the Defense for inspection. Petitioner shows that three meetings of all the 
plaintiffs herein on different days were required, with their own officers exhorting 
them to confide in this petitioner and his staff, before it was possible to break 
down the barrier of mistrust between attorney and client created by the misdeeds 
of the American Prosecution. Each of plaintiffs herein thought this was merely 
another mock trial. Not even all of the plaintiffs herein could be interviewed 
prior to the commencement of the Malmedy Trial due to lack of interpreters and 
stenographic help which the United States Army failed to furnish upon repeated 
requests. Irrespective of many demands of petitioner, as Chief Defense Counsel, 
insufficient time was given to make any investigation whatsoever prior to the 
beginning of the trial. Vigorous protests were made to the proper officers of the 
Third Army and the United Forces, European Theater, over the lack of time to 
prepare the defense, the lack of assistants required to make an investigation, and 
the questionable actions of the Chief Prosecutor and his staff. 

23. As illustrative of the inadequacy of time to properly prepare a defense for 
the 74 defendants in the Malmedy Case and the falsity of the confessions forced 
from the plaintiffs herein, reference is made to tio atrocities alleged to have 
been committed by certain ones of the plaintiffs, When the prosecution rested its 
case, a few days were allowed the Defense Staff to interview -witnesses and plan 
the defense for their 74 defendants. An Officer was sent to Belgium and he in- 
vestigated an incident in Wanne, Belgium, where it was alleged that one of plain- 
tiffs herein had entered the house of a Belgian civilian and without provocation 
murdered a woman while sitting in her chair. This plaintiff in a forced false 
confession fully admitted the commission of this war crime and four or five of 
his codefendants swore to the same facts in their forced false confessions and 
related every detail exactly the same. This Defense Officer brought back an 
affidavit by the husband of the purportedly murdered woman to the effect that 
his wife had been killed during enemy action, but that his wife was standing in 
the street in front of his home when an American artillery shell exploded and 
killed her. This statement was properly sworn to before his Priest. 

The second illustration of the falsity of these forced false confessions relating 
to alleged atrocities concerned certain incidents within the churchyard at La 
Gleize, Belgium. Certain ones of plaintiffy herein admitted, in their forced false 
confessions, placing two or three groups of surrendered American soldiers, num- 
bering 20 to 30, against the inside wall of this churchyard and shooting them down 
in cold blood with machine guns. The Defense investigation developed the fact 
that there was no inside wall of the churchyard, but merely an outside retaining 
wall. The Priest furnished this Defense Officer with a sworn affidavit that he 
was present in the Church the entire time of the battle and alleged crimes, that 
he had examined the outside walls of the churchyard and no sign of any bullet 
mnarks were visible, that no such atrocities had ever been committed in the vicinity 
of his Church, and that the only dead Americans he bad seen in the town was 
the body of one in an American tank which was burned beyond recognition, and 
finally that on the afternoon the crimes were purportedly occurring he had walked 
along the outside wall and no dead Americans were there. Many more of the 
plaintiffs herein had corroborated these same detailed purported crimes under 
oath, but in forced false confessions. No additional time was given the Defense 
Staff to investigate each and every charge although repeated requests were made. 
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24. On several occasions when witnesses were requested for various plaintiffs 
lierein the members of the American Prosecution Staff would call them into their 
office before they could even be interviewed by the Defense Staff and would 
threaten them with being made defendants in the Malmedy Case if they testified 
as to any knowledge of certain incidents and thereupon took sworn statements 
under duress from those witnesses to the effect that they knew nothing. Tam- 
pering with witnesses in the Malmedy Trial was not an uncommon occurrence on 
the part of the United States Army Prosecution Staff. 

25. Many witnesses for the Prosecution were interviewed by the Defense Staff 
after they had testified on the witness stand and several were returned to the 
stand by the Defense who thereby adopted them as their witnesses. In each case 
they positively denied any truth in their original testimony and freely admitted 
perjury, giving as their reason therefor that they had been the victims of force, 
duress, beatings, and other forms of torture. However, when details of the beat- 
ings, ete., were requested, the Prosecution would object and the law member of 
the Court would always sustain the objection and prevent the evil and ruthless 
tactics of the Prosecution from being further exposed in open court. 

26. As illustrative of violations of the laws of all civilized nations the following 
is given. The relation of Attorney and Client is one of universal application. 
During the presentation of the defense of those plaintiffs, petitioner was in Court 
with all his assistant counsel and all of the defendants, when petitioner noticed 
Lt. Perl slip into the “bunker” or long cell block where defendants slept. Shortly 
thereafter he was observed slipping out with an armful of papers. No American 
was allowed in this building as directed by competent American military authority. 
Lt. Perl then reported to the Chief Prosecutor Lt. Col. Ellis and after a short 
conference went out of the courtroom. Within a few minutes petitioner secured 
the assistance of the Officer of the Guard who then surprised Lt. Per] in the Chief 
Prosecutor’s office, and he admitted taking the private notes and papers written 
by the accused to their defense counsel and was translating them in accordance 
to instruction of Lt. Col. Ellis. 

During the course of the said Malmedy Trial one or more of the Prosecution 
Staff would approach the wives of plaintiffs herein who were attending said trial 
and falsely represent themselves to be members of the Defense Staff. While 
posing as their husband’s defense attorney they would attempt to gain further 
information about any and all privileged communications between husband and 
wife. 

27. In addition to the absolute grounds of total lack of jurisdiction by this 
alleged Court, petitioner has dealt briefly with many details which are recognized 
as not pertaining exclusively to the subject matter of jurisdiction, but in con- 
sideration of the broadened view of recent cases in the United States Supreme 
Court and Federal Courts, it now appears a well established rule that other 
matters such as due process may be inquired into by this Honorable Court. 

28. Petitioner charges that the misconduct of the Chief Prosecutor in the 
sanctioning of said acts and many of his staff in the execution of said acts was 
of such a grave character, both before and during the trial, that it rendered the en- 
tire proceedings void. In addition to illustrations hereinabove enumerated, 
the abusive manner of members of the Prosecution Staff in the questioning of 
plaintiffs herein as well as witnesses for the defense in open court was so offensive 
that it became necessary for the petitioner to call two recesses during the trial 
and advise all the plaintiffs herein not to take the stand in their own behalf. 
Finally early in July 1946 petitioner, as Chief Defense Counsel, announced in open 
court that he was taking the full responsibility in preventing the remaining 
defendants from taking, the stand in their own behalf and further testifying as 
to the force, duress, and so-called tricks of the Prosecution because “the fear of 
those Prosecutors lingers on.” 

29. Petitioner requested from the United States Army copies of the record of 
the Malmedy Trial held during May, June, and July 1946, but the same was 
refused. For that reason petitioner is unable to give with certainty exact names, 
dates, quotations, facts, and places that involve the mass trial of 74 defendants 
and which covered a period in excess of two months. Furthermore this trial 
was concluded almost two years ago. ; 

- 80. Petitioner shows that from the best information available, three reviews of 
said case were made by the Deputy Judge Advocate for War Crimes and one 
review by the Judge Advocate, European Command, but petitioner has not 
received any of said reviews. Further that on or about March 20, 1947, General 
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Lucius D. Clay, Commanding General, European Command, pronounced final judg- 
ment on plaintiffs herein. That execution of the death penalties will be carried ' 
out on Valentin Borsin, Friedel Bode, Kurt Briesemeister, Friedrich Christ, 
Josef Diefenthal, Ernst Goldschmidt, Hubert Huber, Paul Herman Ochmann, 
Joachim Peiper, Georg Preuss, Erich Rumpf, and Paul Zwigart on or about the 
20th day of May 1948. 

31. Petitioner further shows that much time and effort has been spent following 
the final verdict in said Malmedy Trial pointing out many defects, deficiencies, 
and incorrect rulings during the course of said trial by preparing a brief based 
on the record and filing the same with the original record. Copy of said brief 
is hereto attached and marked “Nxhibit EH”. and made a part of this petition. 
Due and impartial consideration was not and could not be given to said brief 
because the appointing authority was directed by the reviewing authority to 
try those plaintiffs and no latitude or freedom of judicial action could be accorded 
under such circumstances. 

82. Petitioner has just received a petition addressed to this Honorable Court 
from Dr, jur. Hugon Leer,.a German attorney who was an assistant to petitioner 
during said Malmedy Trial. Said petition, it is believed, points out additional 
facts of other force, duress, cruel and inhuman treatment against certain plaintiffs 
herein by the American Prosecution which was unknown at the time of said trial. 
Said petition is substantiated by various sworn statements of witnesses as well 
as medical examiners. Said petition is in German, and your petitioner has 
no English translation thereof and is unable to present the same either separately 
or in conjunction with this petition. After translation, permission is requested 
to amend this petition by adding the same hereto if its contents speak to the 
issues herein. Said petition is addressed as follows: 

To: SUPREME COURT 
Via Chief Defence Counsel 
Colonel Willis M. Everett 
Connally Building 
sia Georgia. . 
33. 


That such imprisonment and restraint of plaintiffs is not by virtue of any 
process issued by a court of the United States, or by a judge or commissioner 
or other officer thereof in a case where such court, judge, commissioner or officer 
thereof had, or has acquired exclusive jurisdiction under the laws of the United 
States, and 

That such imprisonment and restraint is not by virtue of any judgment or 
decree of a competent tribunal of criminal jurisdiction, nor by virtue of an 
execution issued upon such judgment or decree, and 

That the cause or pretense of such imprisonment and restraint is by virtue of 
the verdict and sentences of the illegally appointed General Military Court 
at Dachau, Germany, on July 16, 1946, and 

That there is no judge or officer in Germany or Europe competent to issue 
or grant a writ of habeas corpus or other legal remedies, and 

That none of plaintiffs herein has any funds to defray the expenses in con- 
nection with the bringing a writ of habeas corpus in any other court, thereafter 
perfecting an appeal to this Honorable Court, and under existing statutes and 
the decisions of the Federal Courts no alien is permitted to proceed in forma 
pauporis, and 

That the Commandant of the Landsberg Prison is an officer of the United 
States Army but is not made a respondent herein because he is not situated 
within the jurisdiction of this Honorable Court and cannot be served with any 
process of this Honorable Court. However, said Commandant derives his 
power from and is subject to the direction and commands of the respondents 
Harry 8. Truman, James V, Forrestal, Kenneth C. Royall, and General Omar 
N. Bradley, all of who are located within the jurisdiction of this Honorable 
Court, and : 

That the facts hereinabove stated are questions of great moment and many 
difficulties are involved, to such an extent that both the principles of law and@ 
facts clearly classify this petition for a writ of habeas corpus as an exceptional 
matter. The case is therefore one within the jurisdiction of the Supreme Court 
of the United States. 

Wherefore petitioner on behalf of plaintiffs named in the opening paragraph 
of this petition respectfully prays: 
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1. That a writ of habeas corpus issue directed to Harry S, Truman as Com- 
mander in Chief of the Armed Forces of the United States of America, Wash- 
ington, D. C. 

2. That a writ of habeas corpus issue directed to James V. For: restal, Secretary 
of Defense of the United States, Washington, D. C. 

8. That a writ of habeas corpus issue directed to Kenneth C. Royall, Secretary 
of the Army of the United States, Washington, D. C. 

4. That a writ of habeas corpus issue directed to General Omar N. Bradley, 
Chief of Staff of the Army of the United States, Washington, D. C. 

5. That service be perfected on Thomas C. Clark, Attorney General of the 
United States, Washington, D.C. - 

6. That respondents Harry S. Truman, James V. Forrestal, Kenneth C. Royall, 
and General Omar N. Bradley be directed to withhold instantly any action con- 
templated in the execution or hanging of any of the plaintiffs herein by the Com- 
mandant of the Landsberg Prison in Germany until further order of this Court, 

7. That respondents be required to furnish any necessary copies of the original 
record and all allied papers, documents, and exhibits to this Honorable Court 
and furnish petitioner with two copies of the original record and all allied 
papers, which shall include two copies of all reviews made in said Malmedy Case. 

8. That, after sufficient time has been afforded petitioner to read and study 
the proceedings of this trial and reviews, petitioner may amend or make additions 
to this position to conform to the record if any changes are necessary. 

9. That respondents furnish to petitioner any necessary German-English trans- 
lations of papers and documents received from plaintiffs or their German at- 
torneys in connection with this case. 

10. That respondents shall be required to cooperate with petitioner in the 
taking and securing of any necessary depositions of plaintiffs herein or of 
witnesses to the extent that the truth may be freely testified to, rather than the 
fear of prosecution. Also that depositions may be had, where necessary, from 
members of the Prosecution Staff, and 

11. That respondents shall do what this Honorable Court shall order and 
direct concerning the illegal detention and restraint of plaintiffs herein. — 

(S) Wiruis M. Everett, Jr., Petitioner. 

(Willis M. Everett, Jr., 402 Connally Building, Atlanta, Georgia. Attorney for 
Petitioner and Plaintiffs. Everett & Everett, Attorneys for Counsel.) 


Stare oF Groreia, 
County of Fulton, ss: 

Personally appeared before me Willis M. Everett, Jy., who being duly sworn, 
deposes and says: 

' 1, That affiant is a citizen and resident of the State of Georgia, 

2. That affiant is the petitioner named above, and 

3. That affiant has read the foregoing petition and knows the contents thereof 
and that the same are true of my own knowledge except as to the matters therein 
which are on information and belief, and as to those matters affiant believes 
them to be true. 

4, That affiant has carefully examined the case.and has just cause and verily 
believes that because of poverty, petitioners are unable to pay costs or give 
security therefor. It is further stated with certainty that no agreement or 
understanding has been entered into between plaintiffs herein and this affiant 
for any compensation for the services of affiant and there is no understanding 
to pay affiant on the part of anyone whatsoever in or on behalf of plaintiffs 
herein. 

(S) Wii11s M. Everett, Jr. 

Sworn to and subscribed before men this 11th day of May, 1948. 

[sear] (S) Mary Everett TOWNSEND, 

Notary Public, State of Georgia at Large. 


My commission expires April 2, 1950. 
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Exurpit A 


Internal route slip, headquarters, U. S. forces, Huropean theater 


[File No.: ——. Subject: Discharge of Germau Prisoners of War. Date: 26 April 1946] 
y : Has this paper been coordinated with all 
No. ¥From— “Pass to— Date this pap conserned? 
real see ee See el Ae 
1] JA., War Crimes | G-1, German Af- | Apr. 26,1946 | 1. The Malmedy War Crimes Case involv- 


Branch. fairs Group. inv seventy-four (74) members of the 
German military establishment. is 
scheduled to go to trial at Dachau, 
Germany, on or about 2 May 1946. 

2. In order to preclude the possibility of 
Jega] complications arising with respect 
to the trial of the case, it is desir- 
able that the provisions of ‘Dis- 
bandment Directive No. 8,” Head- 
quarters, United States Forces, Euro- 
pean Theater, dated 16 February 1946, 
be carried out at once. It is therefore 
requested that the perpetrators in this 
case named in the attached list, now in: 
custody at Dachau, be immediately 
discharged as prisoners of war and 
documented as civilian internees. 

3. It is requested that this office be ad- 
vised when documentation as civilian 
internees has been accomplished. 

(S) C. B. MickELwalt, 
Colonel, JAGD, Deputy 
Theater J udge Advocate 
1 Incl., as stated. 
Telephone: ee 8707. 

2| G-1, GA Br.-....- AEP Mico snsupecedac: Apr. 26,1946 | GA/HHO/eeg/2-126' 

Forwarded for your iinirietake action. 

For the A C of S, G-1: 

(S) errat Coox, Lt.-Col. GSC 

(For J. M FEN sal Lt. Colonel, GSC, 

Chie, German Affairs Branch). 


1 Incl: 
3 | TPM, USFET..-.| G-1, German Af- | May 31, 1946 Documentation as civilian internees as re- 
fairs JA War quested in c/n above was completed on 
Crimes Branch 9 May 1946. 
(in turn). For and in the absence of the Theater 
Provost Marshal: 


(S) FREDERICK R. LAF¥FERTY, 
Colonel, Cavalry, Deputy 


Theater Provost Marshal. 
/51, 38-3771 
: 1 inel.: n/e 
4 |.G-1, GA Br....... JA War Crimes | June 4,1946 GA/RWG/cws/2-4607, 
Branch. Request contained in Minutef#1 has been 
complied with. 
For the A C 3,68, GH: 
(S) A. F. S, MackEnziz, 
It. Colonel, GSC, Acting Chief, 
German Affairs Branch. 
Incl.: n/e. 
Exarsit B 
MirazTary GOVERNMENT Court CHARGE SHEET 
DacHauv, GeRMany, 11 April 1946. 
NAMES OF THE ACOUSED 
Valentin Bersin Josef Diefenthai Hans Gruhle 
. Friedel Bode Josef (Sepp) Dietrich Helmut Haas 
Marcel Boltz ; Fritz Eckmann ~ Max Hammerer 
Willi Braun Arndt Fischer ‘Armin Hecht 
Kurt Briesemeister Georg Fleps Willi Heinz Hendel 
Willi Von Chamier_. Heinz Friedrichs Hans Hennecke 
Friedrich Christ Fritz Gebauer Hans Hillig 
Roman Clotten Heinz Gerhard Godicke Heinz Hofmann 


Manfred. Coblenz Ernst Goldschmidt Joachim Hofmann — 
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ExHipir B—Continued 


Hubert Huber Worner Pedersen Kurt Sickel 
Siegfried Jakel Joachim Peiper Oswald Siegmund 
Benoni Junker Hans Pletz Franz Sievers 
Friedel Kies Georg Preuss Hans Siptrott 
Gustav Knittel Hermann Priess Gustav Adolf Sprenger 
Georg Kotzur Fritz Rau Werner Sternebeck 
Fritz Kraemer Theo Rauh Herbert Stock 
‘Werner Kuhn Heinz Rehagel Erwin Szyperski 
Oskar Klingelhoefer Rolf Roland Reiser Edmund Tomezak 
Herbert Losenski Wolfgang Richter Heinz Tomhardt 
Erich Mauto Max Rieder August Tonk 

Arnold Mikolaschek Rolf Ritzer Hans Trettin 

Anton Motzheim Axel Rodenburg Johann Wasenberger 
Hrich Munkemer Erich Rumpf Erich Werner 
Gustav Neve Willi Schaefer Otto Wichmann 
Paul Hermann Ochmann Rudolf Schwambach Paul Zwigart 


are hereby charged with the following offenses: 

First charge: Violation of the Laws and Usages of War. 

Particulars: In that Valentin Bersin, Friedel Bode, Marcel Boltz, Willi Braun, 
Kurt Briesemeister, Willi Von Chamior, Friedrich Christ, Roman Clotton, Man- 
fred Cobienz, Josef Diefenthal, Josef (Sepp) Dietrich, Fritz Heckmann, Arndt 
Fischer, Georg Fleps, Heinz Friedrichs, Fritz Gebauer, Heinz Gerhard Godlicke, 
Hrnust Goldschmidt, Hans Gruhle, Helmut Haas, Max Hammerer, Armin Hecht, 
Willi Heinz Hendel, Hans Hennecke, Hans Hillig, Heinz Hofmann, Joachim 
Hofmann, Hubert Huber, Siegfried Jakel, Benoni Junker, Friedel Kies, Gustav 
Knittel, Georg Kotzur, Fritz Kraemer, Werner Kuhn, Oskar Klingelhoefer, Her- 
bert Losenski, Erich Maute, Arnold Mikolaschek, Anton Motzheim, rich Mun- 
komer, Gustav Neve, Paul Hermann Cohmann, Werner Pedersen, Joachim Peiper, 
Hans Pletz, Georg Preuss, Hermann Piess, Fritz Rau, Theo Hauh, Heinz Renagel, 
Rolf Roland Reiser, Wolfgang Richter, Max Rieder, Rolf Ritzer, Axel Rodenbursg, 
Hrich Rumpf, Willi Schaefer, Rudolf Schwambach, Kurt Sickel, Oswald Sieg- 
mund, Franz Siever, Hans Siptrott, Gustav Adolf Sprenger, Werner Sternebeck, 
Herbert Stock, Erwin Szyporski, Edmund Tomezak, Heinz Tomhardt, August 
Tonk, Hans Trottin, Johann Wasenberger, Hrich Werner, Otto Wichmann, Paul 
Zwigert, German nationals or persons acting with German nationals, being to- 
gether concerned as parties, did, in conjunction with other persons not herein 
charged or named, at or in the vicinity of Malmedy, Honsfeld, Buellingen, Ligneu- 
ville, Stoumont, La Gleize, Cheneux, Petit Thier, Trois Ponts, Stavelot, Wanne, 
and Lutrebois, all in Belgium, at sundry times between 16 December 1944 and 
18 January 1945, willfully, deliberately and wrongfully permit, encourage, aid, 
abet and participate in the killing, shooting, ill-treatment, abuse, and torture 
of members of the Armed Forces of the United States of America, then at war 
with the then German Reich, who were then and there surrendered and unarmed 
prisoners of war in the custody of the then German Reich, the exact names and 
numbers of such persons being unknown but aggregating several hundred, and 
of unarmed allied civilian nationals, the exact names and numbers of such persons 
being unknown. 


Officer preferring charges: s 
(S) Howarp F, Breuss, 


Colonel, CMP, Arnvy of the United States. 
The above charges are referred for trial to the General. Military Court ap- 
pointed by Par. 24, Special Order Number 90, Headquarters, Third United States 
Ar my, dated 9 April 1946, to be held at Dachau, Germany, on or about 2 May 1946. 
By Command of Lieutenant General Keyes: . 
(S) W. G. Carpwett, 


Colonel, Adjutant General’s Dept., Acting Adjutant General. 
Copy of above served on accused ~-__-_ , 1946. 


“(Signature of person making service) 
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EXHIsit C 


In a General Military Government Court of the United States of America, Camp 
Dachau, Germany. In the matter of the accused Bersin, Valentin, et al. 


Motion To WITHDRAW CONFESSIONS OR STATEMENTS OF ACCUSED 


4 
_ 1. Now come the defendants or accused and move to withdraw all their state- 
ments or confessions and expunge all reference thereto from the record. 

A. (1) All of the above defendants were prisoners of war until 11 April 1946, 
which date was the day of the service of charges against each defendant. On and. 
after 11 April 1946, each of the defendants were removed from the status of 
prisoner of war and became accused war criminals. 

(2) The only law controlling this point is the Yamashita case in the Supreme 
Court of the United States of America which is quoted as follows: 


“The day of final reckoning for the enemy arrived in August 1945. On Sep- 
tember 8rd, the petitioner surrendered to the United States Army at Baguio, 
Luzon. He immediately became .a prisoner of war and was interned in prison 
in conformity with the rules of international law. On September 25, approxi- 
mately three weeks after surrendering, he was served with the charge in issue 
in this case. Upon service of the charge he was removed from the status of 
a prisoner of war and placed in confinement as an accused war criminal.” 


Although this opinion is in Justice Murphy’s minority opinion, it is in no sense a 
dissent from the majority opinion, as the issue was not raised in the petition: 
The majority opinion is therefore silent on this subject and the court was not 
asked to decide this point. No other law or decision touches on this “change 
of status” and this expression of fact is the controlling law. ~ 

B. (1) Under the Geneva Convention, they, as prisoners of war must be 
humanely treated and protected, particularly against acts of violence and insults. 
They should be equally treated. No coercion may be used on them to secure 
information, and under no circumstances will they be threatened, insulted or 
exposed to unpleasant or disadvantageous treatment of any kind whatever. They 
are entitled to have their honor and person respected. They must have sani- 
tation, open air and exercise. Under all circumstances, prisoners of war are 
subject to the laws in force of the detaining power. Does solitary confinenent 
for months or black hoods or mock trials, or stool pigeons meet the degnified 
provisions of the Geneva Convention? : 

_.(2). Chapter 6, Prisoners of War of Geneva Convention of July 1929: , |... 

‘(a) Under Article 2 of the following applicable paragraph is quoted: ‘ “hey. 
must at all times be humanely treated and protected, particularly against acts 
of violence, insults, and public curiosity.” 

(b) Under Article 3: the following applicable paragraphs are quoted : “Prisoners 
of war have. the right to have their person and their honor respected. * * .* 
Difference in treatment among prisoners is lawful only when it is based’ on the 
military rank, state of physical or mental health, professional qualifications oF 

sex of those who profit thereby.” 

(c) Under Article 5 the following applicable paragraph is quoted: “No co-' 
ercion may be used on prisoners to secure information relative to the condition of 
their army or country. Prisoners who refuse to answer may not be threatened, 
insulted, or exposed to unpleasant or disadvantageous treatment of any kind 
whatever.” 

(a) Under Article 9 the following applicable parts of paragraphs are quoted: 
“They may also be interned in enclosed camps; they may Dot be confined or 
imprisoned except as an indispensable measure of safety or sanitation, and only 
while the circumstances which necessitate the measure continue to exist.” 

(e) Under Article 10 the following applicable paragraph is quoted: 

. “Prisoners of war shall be lodged in buildings or in barracks affording all 
possible guarantees of hygiene and healthfulness.” 

(f) Under Article 18 the following applicable paragraph is quoted: 

. “It shall be possible for them to take physical exercise and enjoy open air.” 

(g) Under Article 21 the folowing applicable paragraph is quoted: 

“Officers and persons of equivalent status who are prisoners of war shall .be 
treated with the regard due to their rank and age.” 

(h) Under Article 45 the following paragraph is quoted: 

“Prisoners of war shall be subject to the laws, regulations, and orders in force 
in the armies of the detaining power.” 
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(i) Under Article 46 the following applicable paragraph is quoted: 

“Any corporal punishment, any imprisonment in quarters without daylight, and 
in general, any form of cruelty, is forbidden.” 

(j) Under Article 56 the following applicable paragraphs are quoted: 

“In no case may prisoners of war be transferred to penitentiary establishments 
(prison, penitentiaries, convict prisons, etc.) there to undergo disciplinary pun 
ishment. * * * These prisoners shall every day be allowed to exercise or to 
stay in the open air at least two hours.” 

. Cc. (1) As prisoners of war under the Geneva Convention all confessions were 

extracted by using varying degrees of force, duress, trickery, deception, mock 
trials, ceremonies, including the passing of judgment on those accused. In every 
situation involving a stress on the physical well-being, the natural impulses 
dominate the reasoning faculties. Any alternative that promises relief from 4 
present intolerable situation is accepted without regard to consequences. When 
the primary feelings are stirred, the reasoning faculties are practically suspended. 
Under a promise or inference of relief, a person will choose to make a false 
eonfession as the speediest way to make his freedom certain. The question 
arises: Was the situation such that there is a reasonable probability that the 
accused made a false statement under duress? If so, the confession must be 
excluded. 

(2) Attention is drawn to the opening statement of the prosecution in which 
the following language was used: ‘Despite the youth of these suspects, it took 
months of continuous interrogation in which all the legitimate tricks, ruses, and 
strategem known to investigators were employed. Among other artifices used 
were stool pigeons, witnesses who were not bona fide, and ceremonies.” 

The Prosecution’s own witnesses testified on direct examination as follows: 

“Q. Did you use any ceremony of any kind in the interrogation of Nevo? 

“A, I guess you would call it a ceremony. We used sort of a mock trial J guess 
you would call it. We had whoever wasn’t busy sitting in the chairs behind the 
table, posing as officers hearing the testimony. * * * First the witnesses 
that we had against him were brought in, and if they were bona fide witnesses, 
they were sworn, And the interrogator sat down at a table with him and took 
notes, or maybe he started writing the statement right then. 

“Q. Do you know whether or not the accused (sic) were confronted with wit= 
nesses. who were not bona fide? 

“A, I know that they were 

“Q. Do you know whether or not the interrogators ever raised their voices 
during interrogation? 

“A, Jam sure they did. 

. “Q. Do you know whether or not suspects ever broke down and cried after they 
had confessed? 

“A. I saw a few; yes, sir. 

“Q. Did they cry silently or did they sob out loud? 

“A, I think out loud, sir. 

“Q. Do you recall any other methods used for eliciting information other than 
you have already described? 

“A. No special methods. Each interrogator had his own bag of psychological 

tricks, you might call it.” 
. D. (1) The laws of military courts martial certainly control insofar as these 
accused are concerned up to the moment they were served with charges, alleging 
war crimes, at which time the Supreme Court has ruled that their status changes 
to a suspected war criminal. Under our Court Martial Laws no confession could 
be used and admitted against another jointly accused. In view of the position 
of authority of the prosecution staff, it will go without contraversion that all the 
accused were in an inferior position and confessions to superiors should be re- 
garded as clearly incompetent. It is not believed that by the widest stretch of 
imagination could these confessions or statements be used in a trial by courts 
martial due to the varying degrees of force and duress employed by the prosecu- 
tion. On the other hand, it is readily conceded that if those statements had been 
subsequently reexecuted after the accused became suspected war criminals, no 
grounds for this motion would exist. 

(2) On page 329 of Winthrop’s Military Law and Precedents, we find the fol- 
lowing language with appropriate substantiating cases: 

“In military cases, in view of the authority and influence of superior rank, 
confessions made by inferiors, especially when ignorant or inexperienced, and 
held in confinement or close arrest, should be regarded as incompetent unless 
very clearly shown not to have been unduly influenced. Statements, by way of. 
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confessions, made by an inferior under charges to a commanding officer, judge 
advocate or other superior whom the accused could reasonably believe capable 
of making good his words, upon even a slight assurance of relief or benefit by _ 
such superior, Should not in general be admitted. And it has been similarly ruled 
in cases of confessions made by soldiers, upon assurances held out, or intimida- 
tion resorted to, by noncommissioned officers.” 

On Page 427, Sec. 493, of Evidence from American Jurisprudence, the fol- 
lowing is quoted as a clear statement of the law on confession implicating sev- 
eral persons: 3 

“The voluntary confession of a co-defendant or co-conspirator made after the 
commission of a crime or the termination of the conspiracy can not be admitted 
against the other defendants when such confession was not made in their pres- 
ence and assented to by them, even though the several defendants are being tried 


jointly.” 
: This principle is br iefly confirmed on Page 827 of Winthrop’s Military Law and 


Precedents, as follows: 

“A judge advocate upon a military trial may desire to keep out of sight a por- 
tion of confessions because it implicates parties other than the accused; but this 
is a reason not recognized as sufficient at law, since a confession is not evidence 
against any person (not an accomplice) other than the one who makes it.” 

BE. The alleged confessions or statements of these accused are absolutely void 
. and not admissible in evidence in this case. The laws of our nation provide that 
a man should have only one wife at a time, and any subsequent marriage without 
appropriate divorce decrees render the second marriage void. The contracts of 
minors are void unless subsequent ratification after they reach their majority. 
The contracting of a party to commit a crime is void. Certain prerequisites 
are unnecessary to make a note negotiable, such as date due, a sum certain to 
be paid, etc., and without those elements they are void. So in criminal laws 
certain safeguards surround confessions or statements, in order to be admissible 
and not void. As proviously outlined, International Law laid down certain 
safeguards for treatment of prisoners of war, and any confession or statement 
extracted in violation thereof is not admissible in a court martial or any subse- 
quent trial under a code set up by Military Government. If a confession from a 
prisoner of war is born in a surrounding of hope of release or benefit, or fear of 
punishment or injury, inspired by one in authority, it is void in its inception and 
not admissible in any tribunal of justice. Could anyone, by artifice, conjure up: 
the theory that the Military Government Rules and Ordinances are superior to’ 
the solemn agreements of International Law as stated in the Geneva Convention 
of 193897 Is this court willing to assume the responsibility of admitting these 
void confessions? Is this court willing to condemn those accused on written 
statements that are stained with illegality, due to their being obtained in the first 
instance in violation of the Geneva Convention to which our Nation is a signatory 
and which has been championed from its inception? 

F, That the so-called confessions or statements of these accused must be ex-~ 
cluded from the record is apparent. It is not believed that the Court will put 
itself in the anomalous position of accepting statements into evidence which were 
elicited from prisoners of war in contravention. of the Geneva Convention and 
therefore a violation of the Rules of Land Warfare on the one hand and turn 
squarely around and mete out punishment for other acts which they deem viola- - 
tions of the same laws. To do so would be highly inconsistant and subject the 
Court and all American Military Tribunals to just criticism. 


ExxHipir D 
[Restricted] 


SPECIAL ORES HEADQUARTERS, THIRD UNITED States Army, APO 408, 
No. 117 : 10 May 1946. 


BPXtTRact 

32. Pursuant to authority delegated to the Commanding General, Third 
United States Army by Commanding General, United States Forces, European 
Theater, a General Military Court consisting of the following officers is hereby 
appointed to meet at the time and place deSignated by the President thereof 
for the trial of such persons as may be properly brought before it. 
91765—49-—_76 , 


’ 


1196 | MALMEDY MASSACRE INVESTIGATION 


DETAIL FOR THE COURT 


Brig. Gen. Jostan T. Darsey 012440 USA Ha. 8rd Inf. Division. 
Col. Pau, H. WrILanp 08418 FA Hg. Third U. 8S. Army. 
Col. Lucien 8S. Berry 04461 CAV. 9th Inf. Division. 
Col. James G. Warxins 07249 FA 32nd FA Brig. 
Col. Roperr R. Raymonp, Jr. 012274 PA 9th Inf. Division. 
Col. Witrrep H. Stewarp O8448 CAC Hg. 31st AAA Brigade. 
Col. Raymonp C. Conner 016131 FA Hq. 9th Inf. Division. 
Col. A. H. Rosenrerp 0212685 Inf. Hq. USFET. 
Lt. Col. Grancer G. Surrow 0185405 Inf. Hq. USFET, Trial Judge Advocate. . 
Lt. Col. Hommr B. Crawrorp 0902586 AC Hq. USFET, Asst. TUA. 
Capt. RapHarL SHUMACKER 01798521 CMP Hq. USFET, Asst. T/A. 
ist Lt. Rosrrt E. Byrne 01826233 JAGD Hq. USFET, Asst. TJA. 
Mr. Morris Exowrrz, U.S. Civ., Asst. TJA. 
Col. Writs M. Evererr Jz. 0179702 MI Hg. USFET, Defense Counsel. 
Lt. Col. Jonn 8. DwIneLn 0241872 CAC Hg. USFEHT, Asst. Defense Counsel. 
Capt. B. N. Narvip 01557506 CE Hq. USFET, Asst. Defense Counsel. 
2nd Lt. Witperr J. WaAHIER, 02052758 JAGD Hg. USFET, Asst. Defense 
Counsel. 
Mr. Herpert T. Strone, U.S. Civ., Asst. Defense Counsel, 
Mr. Frank WAtTrRS, U. 8S. Civ., Asst. Defense Counsel. 
The employment of stenographic assistance is authorized. 
By command of Major General Parker: 
Don E. CaARIETON, 
Colonel, General Staff Corps, Chief of Staff. 
(S) W. G. CaLpwe tt, 
Colonel, Adjutant General’s Department, Acting Adjutant General. 


Exuzsir B 


At the direction of the chairman this exhibit, which was a copy of a brief 
and supporting documents filed by Dr. Eugene Leer, has been omitted from the 
printed record because of its great bulk, and order ed placed on file in the offices 
of the Armed Services Committee. 


Exuisrr C 


14 SrepremBer 1948. 
Memorandum for: The Secretary of the Army. 
Subject: Survey of the Trials of War Crimes Held at Dachau, Germany. 

1. Pursuant to Department of the Army orders (Tab A), the undersigned re- 
ported 30 July 1948 to the Commander in Chief, European Command, and informed 
bim of their mission as set forth in those orders and amplified by Department of 
the Army radio 85938, 16 July 1948 (Tab B). 

2. There were tried at Dachau 489 cases involving 1672 accused. The follow- 
ing tabulation reflects action taken as of 12 August 1948: 


Number of accused convicted ._-_-_-_____-____-_-_.------------ 1, 416 
Number of accused acquitted_________.L_---___----------------- 256 
Number of death sentences approved_______________._____--_~ 297 
Number of death sentences disapproved__.__-_______--__-_------_ 10 
Number of life sentences approved__+--__---.__---------_------- 220 
Number of disapproved sentences (including 10 death sentences) —- 69 
Number of Sentences reduced_____--__.---_-___-_-_--_----_--_ 138 
Number of.death sentences commuted_____________-____--__-_-- 119 
Number of death sentences executed_-______--_-----_-----___-- 152 


Tn view of the voluminous records (estimated to weigh 12% tons) appertaining 
to the trials of war crimes at Dachau, it was determined, after consultation with 
the Commander in Chief, European Command, to direct the survey principally but 
not exclusively to that portion of the records (65 cases) involving the 139 con- 
firmed death sentences (underscored on Tab C) which remain unexecuted. 

3. In the course of this survey there has been examined, -in .connection, with 
each approved and unexecuted death sentence, the Review of the Deputy Judge 
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Advocate for War Crimes, the recommendations of the Chief, War Crimes Branch, 
the recommendations of the War Crimes Boards of Review, and the recommen- 
dations of the Judge Advocate, European Command, both with reference to the 
-original proceeding as well as any petition for review or clemency subsequently 
filed. It would not have been possible to have made an examination of the 
entire record in each case within the time alloted; and, in view of the information 
furnished by the Chief, War Crimes Branch (Tab D), and confirmed by the Judge 
Advocate, European Command, this was not necessary to accomplish this mission. 
‘The assumption made with reference to the correctness of the facts as stated in 
‘the reviews has been verified by a complete examination of the record in doubtful 
eases including, but not limited to, those in which the claim has been advanced 
that prosecution evidence was imptoperly obtained by pretrial investigation or 
otherwise. 

4. Based upon the examination made and additional information from other 
sources, including interviews with persons connected in varying ways with the 
-war crimes program (Tab Ef), it is the opinion of the undersigned that: 

(a) The unexecuted confirmed death sentences resulting from the Dachau 
war crimes trials are based upon records which, under the procedures pre- 
scribed in Title 5, Military Government Regulations (Tab F') as modified by 
Manual for Trial of War Crimes and Related Cases (Tab G) reflect that the 
trials were essentially fair. 

(0) There was no general or systematic use of improper methods to secure 
prosecution evidence for use at the trials. 

(c) Except as to the cases of the twenty-nine prisoners referred to in Tab 
H, no reason is perceived why the death sentences under consideration, all 
of which were imposed for participation in murder, should not be executed. 

5. Recommendation has been made to the Commanding General, European 
‘Command, that: 

(a) Clemency be extended to the prisoners listed in Tab H to the extent 
and for the reasons there stated. 

(b) The temporary system presently in operation in the Office of the 
Judge Advocate, European Command, for the consideration of petitions for 
clemency be continued; and the Commander in Chief, European Command, 
as soon as is practicable, supplant that system by establishing a permanent 
clemency program for the consideration of sentences-of prisoners. conuatted 
in War Crimes cases, 

6. In compliance with paragraph 2 of the applicable orders (Tab A) ‘the 
Commander in Chief, Huropean Command, has been informed of the mubetauce 
of this report. 

(S) Gorpon Simpson, ‘ ; 
Colonel, JAGD, 
(S) Eywarp L. Van Ropen, 
Colonel, JAGD. 
(S) Crarrwce W. Lawrence, SIJr., 
; Ideutenant Colonel, JAGD, 
8 Incls.: Tabs A-H aad 


U.S. War DEPARTMENT 


U. S. War Department 


(Material Must Nor be removed from or added to this file) - 


ADMINISTRATION OF JUSTICE REVIEW BOARD IN THE MALMEDY CASE 
WAB ORIMES OFFICE—JUDGE ADVOCATE GENERAL’S OFFICE 


HEADQUARTERS, HUROPEAN COMMAND, 
14 February 1949. 


Finau REPORT OF PROCEEDINGS OF ADMINISTRATION OF JUSTICE Review Boarp 


Concerning Allegations Contained in Petition for Writ of Habeas Corpus 
' Filed in the U. 8. Supreme Court by Defendants in Case of U. S. Against 
Bersin et al. (The Malmedy Case) 
1. The Administration of Justice Review Board, established pur suant to Gen- 
eral Order No. 90, Headquarters European Command (Ex. 1), met pursuant 
to the order of reference (Ex. 2) at Berlin and Frankfurt, Germany, on 7, 16, 17 
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and 26 July, and 20 August 1948, to investigate the allegations in a petition for 
Writ of Habeas Corpus filed in the U. ‘S$: Supreme Court by defendants in the 
case of U. S. against Bersin et al. (The Malmedy Case). Colonel John M. Ray- 
mond, Director of the Legal Division, OMGUS, Chairman of the Board, and 
Colonel J. L. Harbaugh, Jr., Judge Advocate, EUCOM, Member of the Board, 
were present at each meeting. Dr. Carl J. Friedrich, Advisor to the Military. 
Governor for Military Government Affairs, Member of the Board, was present 
at all meetings except a portion of the hearing on 17 July and a portion of the 
hearing on 26 July 1948. 

2, Thereafter on the date of 20 August 1948 the Board submitted a prelimi- 
nary report in - lich it recommended that testimony of additional witnesses in 
the United States be furnished to the Board. This has now been done. The 
Board reconvened on 11, 12, and 18 January, and on 10 and 11 February, 1949, 
for further consideration of the matter. Between 20 August 1948 and 11 Jan- 
uary 1949 the Office of the Advisor to the Military Governor for Military Gov- 
ernment Affairs became vacant, and therefore, at the subsequent hearings the 
Board consisted of Colonel John M. Raymond, Director of the Legal Division, 
OMGUS, Chairman, and Colonel J. L. Harbaugh, Jr., Judge Advocate, EUCOM, 
member, both of whom were present at each meeting. Although the Chief Judge 
of the Military Government Court of Appeals, U. 8. Military Government Courts 
for Germany, was appointed a member of the Board on 24 January 1949, he was 
excused by the chairman and took no part in these proceedings inasmuch as he 
had not been present at any of the earlier sessions, 

3. At the hearings prior to its preliminary report, seven witnesses were called 
and appeared before the Board, and twenty-six exhibits were received in evidence. 
In addition, another witness was interviewed by Dr. Friedrich, a member of the 
Board, who reported to the Board the substance of what the witness would 
testify if called. The Board accepted in evidence affidavits from fifty-two of 
the petitioners who filed the petition for habeas corpus as indicating the testi- 
moony they would give regarding the allegations in their petitions. Other wit- 
nesses in this command who would appear to have any knowledge of the matters 
in question were interrogated. Most of the witnesses having first-hand knowl- 
edge of the matters complained of, other than the petitioners themselves, are no 
longer within this command. 

4, At the hearings in January and February, 1949, the Board received in 
evidence affidavits from the following individuals: 

Colonel C. B. Mickelwait, JAGD, formerly Deputy Theater Judge Advo- 
cate for War Crimes, USFET and later Theater Judge Advocate, USFET 
(ix. 27). ; 

Lt. Colonel Burton F. Ellis, JAGD, formerly Chief, Investigation Section, 
War Crimes Branch, Office of Theater Judge Advocate, USFET and later 
Chief Prosecutor of Maimedy Case (Ex. 28). 

Dwight F. Fanton, formerly Major assigned to Investigations Section, 
War Crimes Branch, Office of Theater Judge Advocate, USFET and in 
charge of investigation of Malmedy case until March 1946 (Ex. 29, 30). 

Homer B. Crawford, formerly Lt. Colonel, Air Corps and a member of the 
investigating team in the Malmedy case (Ex. 31). 

Raphael Shumacker, formerly Captain assigned to War Crimes Branch 
USFET and formerly Interrogator connected with the Malmedy case (Ex. 
82, 38). 

William R. Perl, forming. ist Lieutenant and Interrogator in Malmedy 
case (Hx. 34). 

Morris Ellowitz, formerly Civilian Interrogator in Malmedy case (Ex. 35). 

The Board also received in evidence additional affidavits of several individuals 
submitted by the defendant Peiper in the Malmedy case (Ex. 36) and a number 
of affidavits submitted by Cardinal Frings, Archbishop of Cologne, the latter being 
duplicates of certain of the affidavits in Exhibit 23 (Hx. 37). The Board received 
in evidence copies of letters written to the Secretary of the Army by Senator 
Baldwin and Senator Ecton, and copy of a telegram to the Secretary of the Army 
from Representative Case (Ex. 38). Finally the Board received in evidence a 
copy of an affidavit of Doctor Eduard Knorr who had been part-time dentist at 
Schwabisch Hall (Hx. 39), and a document purporting to be a copy of an affi- 
davit by Carl Diebitsch, German Camp Commander at Schwabisch Hall, .(Ex. 
40) and an affidavit from Lt. Col. J. B. Costello, who had previously testified as a 
witness (Ex. 41). : 

5. The affidavits included in Exhibit 23 have been accepted as representing what 
the petitioners would testify. The Judge Advocate, EUCOM, has in its possession 
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‘a number of additional affidavits from various sources, many of which claim 
similar mistreatment. The Board has looked these over and is of the opinion that 
such evidence would only be cumulative in showing an alleged course of conduct, 
which is fully described in the affidavits now in evidence. Therefore, these addi- 
tional affidavits have not been received in evidence. 

6. The allegations in the petition for habeas corpus relate to three distinct 
matters: 

a. alleged improper methods used in procuring testimony, 

b. impropriety in the conduct of the trial, and 

ec. certain legal questions bearing principally on the guilt of the accused and 
the sufficiency of proof to support conviction. 

The Board has construed the order of reference as relating only to the first two 
of these matters and has not dealt with any questions of law, questions regarding 
the guilt of the accused or questions of possible clemency action. Questions re- 
garding the sufficiency of the evidence to support their conviction were only con- 
sidered incidentally. After careful consideration of the testimony and the ex- 
hibits the board makes the following findings: 


FINDINGS 


7. On or about 16 December 1944, a combat team of the German Army known as 
“Combat Group Peiper,”’ to which the several accused belonged, participated in a 
counteroffensive known as the “Ardennes Offensive” or the ‘Battle of the Bulge.” 
In the course of this offensive surrendered and unarmed prisoners of war as well 
as unarmed allied civilians were killed at various places in Belgium by members 
of Combat Group Peiper, the largest mass killing being at the ‘“‘Crossroads,” at 
Malmedy, Belgium, on 17 December 1944. At this place surrendered American 
prisoners of war estimated from 80 to 200 in number were herded into a pasture 
and fired upon by the Germans of Combat Group Peiper with machine guns, tanks, 
and various other kinds of weapons. Various members of the group walked 
among the bodies, fired additional shots at prisoners who appeared to be alive. 
Similar ruthless killing by Combat Group Peiper took place in other vicinities. 

8. From that time on there was considerable public demand for arrest and 
trial of those responsible. In June 1945 work started on the case. While there 
was plenty of evidence of the atrocities committed, particularly at the Crossroads, 
the names of those participating were not known. Consequently.: eps were taken 
to locate all members of Combat Group Peiper including the 1st 3.5 Panzer Regi- 
ment. Asa result, over nine hundred and ninety known members of the First SS 
Panzer Regiment were collected in one place. It then developed that Colonel 
Peiper was still controlling his men, and it was impossible to develop the story. 
To avoid intercommunication, they were moved to a modern German prison in 
Schwabisch Hall, Wuerttemberg-Baden, where prisoners could be reasonably well 
segregated from each other. Ultimately 74 such prisoners were tried and 73 con- 
victed ; 60 convictions were finally approved by the Commander-in-Chief, includ- 
ing 12 cases involving the death sentence. 

9. The allegations in the petition for habeas corpus which the Board is charged 
with investigating charge that improper methods were used in obtaining evidence 
from the accused. Such charges relate almost exclusively to what was done at 
Schwabisch Hall. The interrogation of the accused and witnesses confined there 
was at first under the command of Major Dwight F. Fanton, then for a short time 
under Captain Raphael Shumacher, and finally under ‘Lt. Colonel Burton F. Ellis, 
who became Chief of the Pr osecution staff at the trial. Those primarily accused 
of misconduct were Captain Raphael Shumacher, 1st Lt. William R. Perl, Morris 
Ellowitz, Joseph Kirschbaum, and Harry W. Thon, the last three being civilians. 
Of all these people only Kirschbaum and Thon were available to the Board as 
witnesses. However, affidavits were received from all the other people named in 
this paragraph. 

10. The allegations as to misconduct fall into two principal categories: 

a. the use of mock trials, threats, inducements, and stratagems to procure - 
. Sworn statements against other accused and to obtain confessions ; and 
b. the use of physical violence for similar purposes. 

11, Mock Trials.—At the trial the prosecution admitted and the Board finds 
in the evidence before it, that in certain instances, probably about eight or ten, 
the use of a so-called mock trial was resorted to in an attempt to “soften up” a 
witness who was thought to be susceptible to such procedure. Those trials were 
held at Schwabisch Hall in one of the cells, sometimes a small cell about 6 x 8 
feet, sometimes in a larger room two or three times that size. There would bea 
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table covered with a black cloth on which stood a crucifix and burning candles. 
and behind which sat one or more people impersonating judges. ; ; 

12. The defendant would be brought from his cell hooded. The practice of 
using black hoods whenever a defendant was taken from his cell was universally 
employed at Schwabisch Hall to prevent communication with other prisoners and. 
to prevent knowledge of where he was going. Allegations that these hoods were 
bloodstained were not supported by any testimony before the Board, other than 
affidavits of the petitioners. 

13. When the prisoner was brought into the mock-trial room sometimes other 
people were brought in who purported to testify against him. There is no 
evidence on which the Board can find that the prisoner himself was forced to- 
testify at such trial. One mmeber of the prosecution team would play the 
part of prosecutor and another would act as a friend of the defendant. While 
this latter may have been not held out affirmatively as defense counsel the accused 
had every reason to believe he was taking that part. No sentence was pronounced, 
but the accused was made to understand that it was his last chance to talk and. 
undoubtedly in some cases understood he had been convicted. 

14, Following the mock trial the man who had played the friend of the accused 
at the mock trial would talk to him confidentially and advise him to tell what he 
knew. This procedure met with varying success, but undoubtedly some defendants 
would confess at least part of their crimes under the influence of such procedures. 

15. This procedure has a further bearing on the preparation of the case when 
it really came to trial. Defense Counsel appointed for the accused found difficulty 
in getting the confidence of the defendants because of their experience with the 
mock trials, but it appeared that such difficulty was overcome after the first 
two or three days. 

16. Intimidation and Abuse.—It is further alleged in the petition for habeas: 
corpus or in the affidavits of the accused that various methods were used in con- 
nection with the interrogation which had the effect of intimidating or abusing: 
the accused. For example, it is alleged that floodlights were thrown in their eyes 
when they were being interrogated. On all the evidence the Board finds that this. 
was not a general practice, and that if any light was used in the interrogation 
room it was a low-candlepower light and its use was not in any objectionable 
way. Again it is claimed that the accused were deprived of blankets and cloth- 
ing on occasions when they refused to testify. The Board cannot find that there 
was any deprivation of clothing, but does find that certain cells did not have 
blankets for a short period of time. However, these cells were heated to normal 
room temperature. It is also claimed that they were deprived of food until they 
would confess. The Board finds that when food was brought before a particu- 
lar interrogation had ended the accused may have had to wait until the interro- 
gation was finished before he was allowed to eat his meal, but there was no de- 
liberate withholding of food to force a confession. It is further claimed that in 
one of the cells where defendants were taken there were bullet holes in the walls 
and human flesh and hair clinging to the bullet holes. There was no substantial 
testimony to support this. The Board is not convinced there was basis in fact 
for this allegation. 

17. Dictation of Confessions.—There is a claim that confessions were written 
or dictated by interrogators and that the accused were forced to sign them as so 
prepared. The Board finds that after many interrogations the story of the ac 
cused would be pieced together and he would then be told to write out his 
story covering such and such points. When something was omitted it would 
be pointed out to him and he would be told to include it if it was the truth. In 
some cases the interrogator undoubtedly would dictate the exact language, but 
the Board finds that in such cases the language probably represented substantially 
what the accused had already confessed in his interrogations. The accused was 

' permitted to read over and to correct what he had written. All such confessions 
were signed and sworn to before an officer, so that when the interrogation was by: 
a civilian (for example Kirshbaum, Ellowitz, and Thon) the statement was signed 
and sworn to before Captain Shumacher or Lt. Perl. There is no evidence that 
these officers in such cases forced the defendant to sign and swear to anything: 
that he was not willing to sign or swear to. : 

18. Suicide Case.—It was alleged that mistreatment caused a suicide of one of: 
the prisoners at Schwabisch Hall named Freimuth. Freimuth committed suicide: 
by hanging himself in his cell. He had been under interrogation, as had the 
other accused. The Board is unable to make any findings as to the reason of 
the suicide, but in view of all the testimony is not convinced that Freimuth 
received the mistreatment alleged. . 
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19. Death Cell—There is constant reference to a so-called “death cell,” or 
death cells, the inference being that prisoners who were placed in such a cell 
had been sentenced to death. While this term was generally used at Schwabisch 
Hall for a particular cell, the origin of the term goes back to the fact that when 
it was a German prison that cell was used to confine prisoners who had been sen- 
tenced to death. There is no evidence, apart from the use of the term, that the 
accused were threatened with death by being placed in that cell. The Board 
finds that there were no gallows or other means of execution in the so-called 
death cell or anywhere in the prison, and no executions took place there during 
the period in question. 

20. Solitary Confinement.—Prisoners were from time to time placed in solitary 
confinement for infraction of prison rules or to prevent their communicating 
with other. prisoners. It isnot clear whether this practice was followed in the 
case of prisoners who refused to give statements, although this is possible. Soli- 
tary confinement was usually for a period of only a few days. However, after 
the number of prisoners at Schwabisch Hall had been reduced by weeding out 
suspects who were not to be charged and not to be used at witnesses, as far as 
possible the remaining prisoners were confined in individual cells or in cells with 
not more than one other man. This was part of the plan to prevent intercom- 
munication, between prisoners, which was deemed necessary as a result of early 
experience in order to prevent coordination of stories by the accused. 

21. Inducements—It is alleged that prisoners were told that the prosecution 
was only interested in convicting the officers, and that this was held out as an 
inducement to enlisted men to give testimony against their officers, and in- 
cidentally, to state their participation in the affair. The Board finds that the 
strategy of the prosecution, in order to break the case, was to get statements 
first from the enlisted men, who were men more likely to talk, and get them 
to involve their immediate superiors, then to confront those superiors with these 
statements and get them to involve people still higher up, until finally the top 
man was involved. Undoubtedly representations were made along the lines: 
“You know that what you did was under orders. Now who gave you the orders 
and what were they?’ It is probable that in certain cases the interrogators went 
further in their representations, 

22. Relatives of Accused.—It is alleged that representatives of the prosecution - 
threatened harm to relatives of the accused if they did not confess, such as dep- 
rivation of ration cards. There was evidence that this did occur. The Board 
finds it is probable in certain instances such threats may have been made, but 
the Board is-unable to identify the particular instances involved. It did ap- 
pear that during the trial certain members of the prosecution staff invited rela- 
tives of the accused who attended the trial to a party at the Officers’ Club. There 
was no evidence, however, that this means was used to obtain any statements 
that could be used against the accused. 

23. Stool Pigeons.—It is admitted, and the Board finds, that stool pigeons were 
placed in cells with the accused in an attempt to get statements. 

24, Physical Violence.—As to the claim that physical violence was used against 
the accused, considerable evidence was taken. Practically all of the accused in 
their recent affidavits claim violence was used on them. On the other hand all 
of the interrogators and those in charge of the interrogators assert no violence 
was used. 

25. Corroborating the claims of the various accused'as to physical violence, 
there is the affidavit of Doctor Knorr, the dentist at Schwabisch Hall, that he 
treated 15 or 20 of the suspects for injuries to the mouth and jaw, apparently. 
inflicted by blows. ‘There is also the affidavit of a German prisoner of war who 
worked in the hospital that he observed a number of the prisoners who had to be 
treated for bruises and contusions. On the other hand, Karl Diebitsch, in an 
affidavit dated 11 April 1946, stated that he was the German Camp Commander 
of the suspects in Schwabisch Hall during the period in question, and did not 
personally see any ill treatment, although he repeats in his affidavit rumors of 
mistreatment that he heard from various sources. 

26. It appears that on 7 February 1946, an SOP was published by Major Fanton, 
then commanding the interrogators at Schwabisch Hall, which contained the 
following provisions: 


4, RULES GOVERNING INTERROGATION 


a. Any ruse or deception may be used in the course of the interrogation, 
but threats, duress in any form, physical violence, or promises of immunity 
or mitigation of punishment, should be scrupulously avoided. 
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b. Where a prisoner being interrogated in a crime is implicated in that 
crime, it is permissible to tell him that he will be recommended as a witness, 
if such statement to the prisoner will cause him to tell a full or more com- 
plete story so that he will be of more value to the case as a witness than as 
a defendant. However, before any such statements are made to a prisoner, 
the matter must be cleared with the Commanding Officer. 

ce. Stool pigeons may be employed, but prior to their selection or prepara: 
pee the matter of their employment must be cleared with the Commanding 

flicer, 

It also appears that these instructions were never changed and were continued 
in force until the end of the investigation. : 

27, AS bearing on the likelihood of there having been physical mistreatment 
it is to be noted that the Deputy Judge Advocate for War Crimes ordered an 
investigation of similar allegations in April 1943 before the trial started, at a 
time when all concerned were available. Both Colonel Mickelwait and Lt. Colonel 
Ellis state that the Investigating Officer reported that he could find no evidence 
warranting the conclusion that allegations of improper actions, such as the use 
of violence or the threats of violence, were true. A similar report was rendered 
by the Chief Prosecutor, after inquiry of his staff.. It furthermore appears that 
four of the defendants admitted to the Investigating Officer that their accusa- 
tions of violence and beating were only made “to get out from under” their con- 
fessions and were not true, and this was admitted at the time by the Chief 
Counsel for the Defense. 

28. It is to be noted that the Chief Counsel for the Defense, shortly after he 
was appointed and before the trial, submitted forms to be filled out by each of 
the accused. These forms called for information as to any mistreatment that 
they had suffered. Presumably these forms were completed and in the hands of 
the Chief Defense Counsel prior to trial. Nevertheless, only nine of the seventy- 
three defendants who were convicted took the stand in their own behalf, and of 
these nine only three- (Motzheim, Sievers, and Tomfhardt) then claimed any 
physical mistreatment in connection with their interrogation. In January or 
February 1948 when these same individuals prepared affidavits they advanced 
new and greatly expanded claims of mistreatment. For example, Goldschmidt, 
testifying at the trial, made no claim whatsoever that he was subjected to 
duress or improper treatment (Ex. 41). Yet, in his affidavit of 11 Februarr 
1948 (Ex. 23) he claims that on 12 February 1946 he was “kicked and beaten in 
the face” and after a hood was put over his head “I was taken to a cell opposite 
where I was beaten in the abdomen, fell to the ground and screamed”; that 
_ thereafter he was made to stand between two objects which were pressed to- 
gether strongly “and was beaten several times over the head with a hard 
object.” Two days later “I was kicked twice in my lower body” and later “was 
beaten in the face and kicked in the legs.” An example of a greatly elaborated 
claim of mistreatment being made for the first time long after the trial is the 
case of Motzheim. At the trial he mentioned beating administered by Mr. Thon 
and Lt. Perl but without giving any details (lx. 41). In his affidavit of 11 Feb- 
ruary 1948 (Ex. 23) he stated, “I was beaten by Mr. Harry Thon and Lt. Perl 
into the face, in the abdomen and in the genitals.” Later Thon “kept pushing 
my head against the wall of the cell and Lt. Perl kicked me in the geni- 
tals. * * * JT was kept on being beaten until I collapsed.” In his next inter- 
rogation he says the same methods were used, and he was hit in the face and 
in the abdomen, and his interrogation “continued till late at night with constant 
beatings by Mr. Harry Thon and Lt. Perl.” On his third interrogation he says 
“after a half-hour two U. S. guards appeared and beat me with their clubs 
when I was wearing the hood and when I lay on the ground kicked me with theiv 
feet. Then Mr. Thon and Lt. Perl continued the interogation till noon by means 
of beatings and other mistreatments.” Certainly if any such actions had taken 
place it was within the knowledge of the defendants at the time of the trial and 
presumably within the knowledge of their counsel. No reason appears to ex- 
Plain the fact that the matter was not brought out at that time, or if brought out 
was not developed to the fullest extent. 

29. The affidavits of mistreatment which has been received in evidence and 
those which are in the possession of the Judge Advocate, BUCOM, were almost 
universally executed in January or February 1948, two and a half years after 
the trial was concluded. In view of the doubt as to the reliability of the state- 
ments contained in affidavits executed at that time:by the accused who testified 
at the trial, further doubt is cast on the affidavits also prepared at phat time by 
the other accused. 
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30. On all the evidence, the Board finds that physical force was not system- 
atically applied in order to obtain statements, but that undoubtedly in the heat 
of the emoment on occasions, interrogators did use some physical force on a 
recalcitrant suspect. The Board further is satisfied that the description of 
physical violence that is given in the affidavits of the accused is exaggerated 
far beyond anything that might have taken place, and that the individuals who 
may have been subjected to some physical violence were probably few in number. 

31. The allegations relating to the trial and preparation for trial can be 
grouped as follows: 

a. Difficulties of preparation of defense. 

b. Tampering with witnesses. 

ec. Hampering defense at the trial. 
There is further allegation that the prosecution jokingly admitted at the trial 
that there had been misconduct during the interrogation of the accused. 

32. Difficulties of Preparation of Defense.—Findings as to difficulties of the 
defense caused by the use of mock trials are set forth in paragraph 15 alhove. 
The petition for habeas corpus further alleges that the time for preparation of 
defense was too short. The order appointing defense counsel was dated 9 April 
1946. Charges were served 11 April 1946 and trial commenced 16 May 1946. 
The prosecution’s case Jasted four weeks and at the conclusion there was a 
recess of one week to allow the defensee further opportunity to prepare its 
case. The defense staff included seven American lawyers, two of whom had 
command of the German language. There was not limit placed on the number 
of German counsel the defense could employ. Actually, about a half dozen 
German defense counsel were used, at least one of whom spoke fluent English. 
The defense were permitted complete access to their clients. Hach defense 
counsel had a secretary and in addition an interpreter, and other interpreters 
were available if needed. American vehicles and personnel were made available 
to counsel to go out to look for witnesses and evidence. There was some lack 
of cooperation and unpleasant relationship between the prosecution and defense 
at first, but these difficulties were ironed out by the Third Army Chief of War 
Crimes under whose jurisdiction the case fell. One of the principal causes of 
‘such friction was that the prosecution continued to interview the accused 
while the defense was trying to prepare its case. Another was a refusal on 
the part of the prosecution to let the defense interview certain witnesses, and 
when they were interviewed by the defense the prosecution would again inter- 
view them and the witnesses would change their story. The defense were fur- 
nished copies of statements of the accused before trial, but were not furnished 
testimony of all other witnesses. The Board finds that the prosecution did 
interfere with the preparation of the defense in the manner above indicated, 
but by the time the defense was required to put in its case they had had sufficient 
opportunity, generally speaking, to prepare the same. At the opening of the 
trial there was no request for any delay or continuance, and at the close of 
the prosecution’s case the only continuance asked by the defense was granted. 

83. Theft of papers.—There is a particular allegation that during the trial Lt. 
Perl, while the trial was in progress and all the accused and counsel were in 
court, entered the rooms of some of the accused and took papers which they had 
prepared for their counsel, and examined them at his office. It appears from 
the affidavits of Lt. Colonel Ellis and Lt. Perl that these papers were taken by Lt. 
Perl in connection with a search growing out of an attempt to escape. The 
Board is not convinced that the papers were taken for any improper purpose. ~ 

34. Hampering of Defense at Trial—lIt is alleged that the Defense was hamp- 
ered in presenting the case. This boils down to an allegation that they felt the 
rulings of the court were unfair although not illegal. The court frequently would 
say they had heard enough evidence on a certain point or did not care to hear 
anything along a particular line, or would overrule objections of the defense 
to testimony offered by the prosecution. The rules under which the court was 

’ operating permitted the introduction of “oral, written, and physical evidence 
having a bearing on the issues before it” and permitted the exclusion of “any evi- 
dence which in its opinion is of no value as proof” (Hx. 10, page 68, rule 12). The 
Board finds that the court might have been more considerate of the position of 
the defense, but considers it beyond the scope of the order of reference to deal 
with any legal questions involved. 

35. Testimony of Prosecution Witnesses——The prosecution witnesses testified 
at the trial regarding the.mock trial proceedings. The Board finds that while 
this testimony was not given in a joking manner, the witnesses would make light ° 
of it although frankly admitting the facts. 
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36. Additional Considerations.—As to the case as a whole, two additional facts 
must be stressed.’ Findings have already been made in paragraph 8 above re- 
garding some of the difficulties facing the team that was charged with prepara- 
tion of this case for trial. The accused were hostile witnesses at all times. AlI- 
though young they were tough SS men, who had been trained to hate Americans. 
They were all controlled by Colonel Peiper who had issued instructions not to 
‘talk. There were no eyewitnesses to identify perpetrators of the crime, with one 
exception. As a result the entire case had to be developed from statements 
procured from members of the First Panser Regiment. About 1,000 such people 
were collected, but no one knew which of them had knowledge of this particular 
affair. With public demand for a trial aroused by the brutality of the Malmedy - 
Massacre, which had received tremendous publicity in the American press, the 
interrogating team was under pressure to crack the case. Methods tried at first 
failed. Only after the prisoners were at Schwabisch Hall, relatively isolated, 
-and after experienced interrogators had been procured, was the case finally 
‘broken. The strategy of using one man against another was almost a necessary 
step. In every case that was approved the accused was convicted not only by his 
own statement but by corroborative testimony from others. 

87. A second point not to be overlooked is the fact that only nine of the 73 
accused who were convicted took the stand. Whatever may be said about the 
method used in obtaining statements, had the defendants given completely false 
statements in their signed confessions it is difficult to understand why they did 
not want ot take the stand and repudiate them. The witness Narvid, the only 
member of the defense staff who testified before the Board, stated that the de- 
-fense staff felt that a prima facie case had not been made by the prosecution, but” 
he further stated: “We felt that the prosecution haa still a considerable amount 
of other evidence in the form of statements involving these accused which they 
were utilizing for rebuttal, or intended to use for rebuttal. * * * They gave 
the impression they were hoping the accused would take the stand so that they 
could ‘really give it to him’ * * * they would involve themselves more than 
‘they were already involved” (testimony of Narvid, Q. 798). Colonel Everett, 
Chief Defense Counsel, is reported to have stated that if he put the accused on the 
stand they would probably hang themselves (testimony of Straight, Q. 207). Lt. 
‘Colonel Bllis, in his affidavit, states that during the trial Colonel Everett was 
concerned about the unfavorable showing the accused were making on the Court 
_ by their testimony, and discussed the matter with Lt. Colonel Ellis who told him 
that if he were acting for the defense and believed the accused were guilty, he 
‘would not put them on the stand. Thereafter only three more of the accused took 
the stand (Ex. 28). Although the findings in this paragraph have only a remote 
_bearing on the issues before the Board, there was testimony on this point which 
was felt important enough to report. It does tend to discredit the idea advanced 
in the petition for habeas corpus that the methods used by the interrogators 
“were So severe as to cause the accused to sign false confessions, 


CONCLUSIONS 


38. The Board concludes: 

a. That there was limited use of mock trials. 

_ b. That there was a general use of the practice of persuading underlings to 
‘talk by telling them the prosecution wanted to get their superiors and was not so 
-much interested in them. 

ec, That physical force was not systematically applied in order to obtain state- 
ments but that undoubtedly in the heat of the moment on occasions interrogators 
did use some physical force on a recalcitrant suspect. 

d. That in certain instances interrogators made threats to accused that if they 
did not talk, their relatives would be deprived of their ration cards. 

e. That the practices referred to in a, b, c, and d above, in certain instances 
exceeded the bounds of propriety but the Board has been unable to identify 
‘such cases, 

f. That there was a general use of other ruses, strategems, stool pigeons and 
‘similar practices justified by the difficulty of “cracking the case.” 

g. That the conditions obtaining at the prison and the methods employed in the 
interrogations had a definite psychological effect on the defendants and resulted 
in their being more amenable to giving statements. 

h, That the defense had difficulties in the preparation of its case, but such 
difficulties were ironed out, and the defense, considering all the circumstances 
of the case, had a reasonable time in which to prepare its case. 
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i, That the remaining allegations of the petition relate to matters which are 
not deemed to have been substantial abuse under the circumstances. 


RECOMMENDATIONS 


389. The Board recommends that this report, together with the testimony and 
exhibits, be considered in connection with any further consideration of the 


Malmedy case. 
JOHN M. RayMOoNpD, 


Colonel, GSC, Chairman of the Board. 
J. L, HARBAUGH, JR., 
Colonel, JAGC, Member of the Board. 


Exurstr EF 
SUPREME HerapQuarters, ALLIED EXPEDITIONARY Force G-5 Division 


This Manual is published for the guidance of Legal and Prison Officers and 
‘Other Officers concerned with the discharge of legal and prison duties. The 
Manual is divided into four parts, the first of which is intended for Legal 
‘Officers and the second for Prison Officers. Parts III and IV provide a Glossary 
and an Index. The Manual contains Rules for Military Government Courts and 
the Guide to Procedure. It also contains detailed instructions with respect to 
the supervision of German Courts and an outline of German Criminal Law. 
The relevant forms to be used by Legal and Prison Officers are placed at the 
end of each section. 

Certain extracts from Chapter V of Part II of the Military Government Hand- 
‘book for Germany have been incorporated in the text, and a marginal reference 
to the section number in the Military Government Handbook is given in each 
‘case. It should be noted, however, that the whole of Chapter V of the Handbook 
thas not been reprinted in the present edition. As Chapter V of the Handbook 
-is now being revised, opportunity has been taken to introduce the proposed re- 
‘visions in this Manual. Until, therefore, the revised Chapter V is issued there 
will be a discrepancy between the Manual and the Handbook. The former, of 
course, should be followed. 

For the convenience of those who have used the first edition of the Manual, a 
separate table has been made showing where the old documents and supplements 
are incorporated in the new text. Supplements 2, 3, 4, 5, and 6 have been 
included in the main text and no longer appear as supplements. A list of the 
Subjects covered by such supplements is included in the comparative table 
referred to above. 

An Hnglish-German glossary of technical Military Government terms has been 
added. 

In view of the provisions of Ordinance No. 8 making the English language 
official for the areas under the control of the English-speaking forces and the 
French and English languages in the area under the French Military Government 
control, German translations of the proclamation, laws, and ordinances have not 
been included. However, German translations of the forms to be used by Mili- 
tary Government Courts and directions to German authorities, though they are 
not official texts, have been included for the convenience of practitioners. 

A. E. GRaAsertr, 
Lieutenant General, Assistant Chief of Staff, G-5. 


Exuipir F 


RULES OF PROCEDUCE IN MILITARY GOVERNMENT COURTS 


1. Construction of Rules.—These Rules shall be read with and subject to the 
‘Proclamation and Ordinance of the Military Government. 


COURTS, PROSECUTORS AND COUNSEL, AND OFFICIALS 


2. Courts.—(1) Before proceeding with the hearing of any case, a Military 
Government Court shall satisfy itself that it is properly constituted, having regard 
to whether it is a General, Intermediate or Summary Military Court, that no 
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member of the court has a personal interest in the case, and that it has jurisdic- 
tion over the persén and offense. 

(2) In General and Intermediate Military Courts, and, when practicable, in 
a Summary Military Court, at least one member shall be a lawyer serving with 
the Military Government. 

(83) When the court consists of more than one officer, the senior in rank shall 
preside except that when feasible a Legal officer shall be designated to preside 
by the Appointing Authority or by the senior in rank. The presiding officer shall 
be respousible for the making of the record and may require any other member 
to assist him in making it. Any member of the court may sign the record. 

(4) No addition to or substitution in the membership of the court shall be 
made in the course of a trial. The failure of any member to be present through- 
out any trial shall not invalidate the trial, provided that the court is at no time 
reduced below the legal minimum. No member who has been absent at any 
time shall take any further part in the trial. 

(5) Every issue shall be determined by a majority of the qotes of the 
members of the court as then constituted, except that a two-thirds vote 
shall be required for a sentence of death. When the voting is evenly divided 
the presiding officer shall cast a second vote. When the court consists of more 
than one officer, voting shall be inverse order of rank; except that the presiding 
officer shall always vote last. 

38. Prosecutors and Counsel.—(1) Any officer of the Allied Forces, or any other 
person acceptable to the court, may act as prosecutor, 

(2) Any lawyer not debarred from appearing by the Military Government or 
‘by the court, or any other person with the consent of the court, may appear as 
defending counsel. The court may appoint an officer of the Allied Forces, or 
with the consent of the accused designate local counsel, to represent the accused 
or assist in his defense if the nature of the case makes it desirable, Before a 
General Military Court, where a sentence of death may be imposed, and the 
accused is not represented, the court shall appoint an officer of the Allied Forces 
to represent him at his trial. : 

4. Officials.—A Military Government Court may appoint interpreters, reporters, 
advisers and other officials, either generally or for the trial of a particular case, 
who need not be members of the Allied Forces. Any official reporter or inter- 
preter shall, before assuming his duties, take an oath in the form set out in 
Legal Forms, Military Government Courts, for the purpose of particular pro- 
ceedings or of any term or session of the court. 


PRELIMINARY PROCEEDINGS 


5. Arrest and Summons.—(1) All proceedings in a Military Government Court 
will be commenced by summons to appear, warrant of arrest, or arrest without 
warrant. 

(2) A warrant of arrest may be issued by any officer of the Allied Forces and 
may be executed by any member of the Allied Forces or any person acting under 
the authority thereof. 

(3) A Summons may be signed and served by any member of the Allied Forces 
or any person acting under the authority thereof except as may be otherwise 
directed by or under the authority of the Chief Legal Officer or an Army Group 
Commander, : 

6. Charges.—(1) A copy of the charges shall be delivered to an accused or his 
representative as soon as practicable after arrest and in any event before trial. 
Where proceedings are commenced by service of a summons adequately stating 
the charges, no separate charge sheet need be used. A copy of any amendment 
to the charges shall also be given to the accused unless waived in open court 
by him or his counsel. 

(2) Each charge shall disclose one offence only and shall be particularised 
sufficiently to identify the place, the time and the subject matter of the alleged 
offence, and shall specify the provision under which the offence is charged. 

(3) Any number of charges may be contained in the same charge sheet, and 
alternative charges may be based on the same facts. 

(4) Two or more persons may be tried jointly for the same offence where the 
charge arises out of the same set of circumstances. 

7. Arraignment and Pleadings—(1) All persons arrested for an offence with 
or without a warrant will be brought as soon as practicable before a Summary 
Military Court, except that the Chief Legal Officer or any officer authorised by 
him in order that any particular ase or class of cases be brought directly before 
an Intermediate or General Military Court for trial. 
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(2) A Summary Military Court, on the accused appearing before it, may 
defer the hearing if the accused has had insufficient time to prepare his defence 
or for other reasons, and in that event will order the accused to be detained in 
custody or released on or without bail on such terms as the court thinks fit. 

(3) In the event of a decision to proceed, the court will read to the accused the 
charges brought against him and will ask the accused after the reading of each 
charge whether he pleads guilty or not guilty to it. If necessary, the Court will 
explain these terms to the accused. The Court will enter in the record of the 
ease the plea made to each charge. 

(4) At thé time of pleading to the charges, the court may interrogate the 
accused as provided in Rule 10 (5). 

(5) The court may accept a plea of guilty to an offence other than that charged 
and a plea of not guilty to the offence charged. 

(6) If the answer of the accused to any charge is such that it appears he may 
not be guilty of the offence charged, then whatever his plea may be the court 
shall enter a plea of not guilty. 

(7) A plea of not guilty of any offence for which a sentence of death may be 
imposed shall be entered by a Summary Military Court in any case reported , 
for transfer to a General Military Court. 

(8) A Summary or Intermediate Military Court may deal with any offence for 
which the penalty of death is authorised if it is satisfied that, in fact, a penalty, 
which it has power to inflict, is adequate. : 

(9) All charges to which an accused person pleads not guilty shall be tried 
together, unless on the application of the accused the court grants leave for any 
of them to be tried separately: : 

8. Procedure of Plea of Guilty in Summary Military Court.—(1) Upon a plea 
of guilty of all offences charged, a Summary Court will hear such statements for 
the prosecution and the defence and such evidence as it requires to enable it 
to determine the sentence to be imposed. If it has power to impose adequate 
punishment, it will proceed at once to the sentence. . : 

(2) If in the opinion of the Summary Military Court a sentence should be 
imposed in excess of that which it has power to impose, it will report the case 
to the legal officer of the next higher Military Government echelon for reference 
to the appropriate Intermediate or General Military Court. 

- (8) Before ‘such reference, a Summary Military Court may, however, in its 
discretion for the purpose of perpetuating the testimony or for any other reason, 
receive evidence respecting the commission of the alleged offence. 

-9. Procedure on Plea of Not Guilty in Summary Military Court—(1) Upon 
a plea of not guilty, the court, either by way of preliminary hearing or as part 
of the trial, will hear such statements for the prosecution and the defence and 
such evidence as it requires to enable it to determine: . 

a. Whether the case should be referred for trial to an Intermediate or Gen- 
eral Military Court, either because of its own lack of power to impose ade- 
quate sentence in the event of conviction, or for any other reason; 

b. Whether there is sufficient substance to the charge to justify a trial 
thereon by any court. : 

(2) A Summary Military Court will then either: 

a. dismiss some or all of the charges (whether or not the court would have 
had power to impose sufficient sentence in the event of a conviction) ; 

b. report the case to the legal officer of. the next higher M. G. echelon for 
reference to the appropriate Intermediate or General Military Court; or 

ec. retain the charges and proceed with the case. 

(8) The court, even if it decides to report the case for reference to a higher 
court, may receive further evidence as provided in para. (3) of Rule 8, and 
should do so if there is any doubt as to the future availability of witnesses. 


TRIAL PROCEDURE 


10. Trial Procedure in Summary Military Courts—(1) A Summary Military 
Court shall be guided by the following outline of procedure, which may be modi- 
fied to fit the circumstances of the particular ease: : . 

a. a statement by the prosecutor outlining the facts to be proved by the 
prosecution, and the calling of the prosecution’s witnesses; 

b. after each witness has given his evidence, cross-examination by the 
accused or his representative; 

¢, reexamination by the prosecutor of any witnesses upon any new-matter 
appearing in the cross-examination or, with the court’s consent, upon any 
other matter ; 


1208 MALMEDY MASSACRE INVESTIGATION 


d. when all the witnesses for the prosecution have been called and the case 
for the prosecution closed, a statement by the accused or his representative, 
followed by the calling, examination, cross-examination and reexamination 
of. the witnesses for the defence ; 

e. when all the witnesses for the defence have been called and the defence 

'  e@losed, the calling by the prosecution, with leave of the court, or recalling of 

' - any witnesses for the purpose of rebuttal of any material made by any wit- 
ness for the defence or of giving evidence on any new matter raised by the: 
defence ; 

 f£, a sumr:ing up by the prosecution following by a summing up by the- 

accused or his representative ; ; : 

g. consideration and announcement of the findings ; 

h.- in the event of acquittal on all charges, the discharge of the accused ;: 

i. in the event of conviction, hearing of statements and evidence for the 
prosecution and the defence, including evidence of prior conviction, bearing: 
upon the sentence to be imposed ; 

j. consideration of sentence and its announcement in open court. 

_ (2) After the close of the case for the prosecution, the court may acquit the- 
accused on any charge if it decides there is not sufficient evidence to support the- 
charge and that the accused should not be required to answer it, and any such. 
acquittal shall be entered in the record of the case. The court may on applica-- 
tion of the prosecution also direct that any further charge or charges be pre- 
ferred against the accused and may grant any necessary adjournment for that: 
purpose. 

(8) The court may at any stage of the examination question any witness and. 
may call cv recall any witness at any time before finding if it considers it neces- 
sary in the interest of justice. - 

(4) Each witness called shall take an oath or make affirmation in the form: 
contained in Legal Forms, Military Government Courts, before giving evidence, 
except that a child under fourteen years of age who in the judgment of the court’ 
does not understand the nature of the oath but nevertheless understands the duty: 
of speaking the truth may give evidence without being sworn or making affirma-. 
tion. The oath or affirmation may be administered elther in English or in any 

other language. 

(5) The court may interrogate the accused at the time ‘of pleading or at the- 
trial, but shall not apply any compulsion to require him to answer. Any state- 
ments then made may be received as evidence. If the accused chooses to testify 
at a later stage of the trial, he may do so, but he may not be required to do so. 
and shall not be sworn. - 

(6) The Court shall have power to order trial in camera if it is necessary to: 
prevent any prejudice to the security of the Allied Forces or for some other. ex- . 
ceptional reason. 

.(7) In the event of the accused not appearing before the Court, the following: 
action may be taken: 

a. if it is proved that the accused was duly served with a summons to 
appear, the Court may proceed with the trial in his absence and may, if it 
considers the case against him proved, record a conviction and sentence;: 

. °b. if it is not so proved but the Court is satisfied that after reasonable: 

steps have been taken to find and summon the accused he cannot be found, 
the Court may proceed in his absence up to but not beyond the recording of 
evidence and making any order permitted under subrule (e) of this Rule. 
In the event the accused being subsequently brought before the Court, such 
recorded evidence shall be admissible as evidence in the case, provided that 
‘the accused shall be entitled to cross-examine any of the original witnesses. 
for the prosecution whose attendance can be procured (in whith case the:: 
prosecution shall be entitled to reexamine) and both the prosecution and 
the accused shall be entitled to call fresh evidence ; 

ec. in either of the above cases the Court shall appoint an officer of the: 
‘ Allied Forces or other’ suitable person to represent the defence ; : ; 

d. in addition to its powers under Rule 14 (4) the Court may, in proceed- ‘ 
ings under subrule (a) of this Rule, for the purpose of enforcing.a sentence 
-of a fine make such order regarding the custody or disposition of any property 
which the accused owns or in which he has an interest as appears to be just 

: and approprite; 

e. in proceedings under subrule (b) of this rule the Court may, whenever 
‘it appears to be just appropriate, make an interim order for the custody or 
impounding of any property which the aecused owns or in which he has an 
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interest, pending the conclusion of the trial or may make any final order 
with respect to such property as may hereafter be authorized by further 
Rules of Procedure. This power of the Court is without prejudice to the 
powers of the Military Government under Law No. 52 (Blocking and Control 
of Property). 

11. Trial Procedure in Intermediate and General Military Courts——The proce-. 
dure.in Intermediate and General Military Courts shall be the same as that pro- 
vided herein for Summary Military Courts except that: 

(1) the record of any evidence taken in a Summary Military Court will be 
made available to the Intermediate or General Military Court, and the 
record of any evidence taken in the Intermediate Military Court made avail- 
able to the General Military Court, and any witness whose evidence differs 
from that given by him before the lower court may be cross-examined thereon | 
or questioned by the court; 

(2) if any witness is unavailable, the Intermediate or General Military 
Court may, after hearing the prosecution and defence, receive in evidence the 
record of. his testimony in the lower court; 

(3) a plea of guilty to an offence punishable by death may be accepted 
provided the court is satisfied from the nature of the case that the punish- 
ment of death would be clearly excessive and that a lesser punishment which 
it is within its power to impose would suffice. 

12. Hvidence—(1) A Military Government Court shall in general admit oral, 
written, and physical evidence having a bearing on the issues before it, and may 
exclude any evidence which in its opinion is of no value as proof. If security is 
at stake, evidence may be taken in camera or in exceptional cases where security 
demands it may be excluded altogether. 

(2) The court shall in general require the production of the best evidence 
available. 

(3) Evidence of bad character of an accused shall be admissible before finding 
only when the accused person has introduced evidence as to his own good char- 
acter or as to the bad character of any witness for the prosecution. 

13. Amendment of Charges and Pleas.——(1) A Military Government Court 
may amend a charge at any time before finding, provided that an adjournment 
is granted if necessary, and that no injustice is thereby done to the accused. 

(2) An accused person may at any time before finding, with the leave of the 
court, alter a plea of not guilty to one of guilty. 

(8) The court may on its own motion or at the request of the accused at any 
time before sentence alter a plea of guilty to one of not guilty. 

(4) An accused person who has pleaded guilty to a charge in a Summary or 
Intermediate Military Court may, if the case is referred to. a higher court for 
trial, alter that plea to one of not guilty. 

14. Sentences.—(1) A Military Government Court shall announce its findings 
on each charge before it and shall pronounce one sentence in respect of all the 
charges upon which the accused is found guilty. 

(2) Every sentence of imprisonment shall state the date of commencement 
thereof, which, if the accused was previously in custody, shall ordinarily make 
allowance for the period of custody. 

(8) A Military Government Court shall, when imposing any fine, impose a 
sentence of imprisonment to be served in default of payment of such fine, and 
may direct the period within which the fine shall be paid. In the event of 
default in payment of a fine, the court may order the alternative sentence to be 
put into effect without bringing the accused again before the court. A report 
shall ke made in the manner provided for transmission of records. 

(4) In addition to or in lieu of sentence, imprisonment or death (within its 
jurisdiction) a Military Government Court may: 

(a) order the restitution to the lawful owner, or the forfeiture to, or 
temporary custody by, the Allied Forces or local public authority of any 
property including any proceeds therof whether in. their original form or 
converted into some other form of property when the accused is found guilty 
of an offence of which the illegal possession, use, purchase or sale of such 
property is an essential element: ; 

(b) order the closing of any business premises or residence, the suspen- 
sion of business, or the withdrawal or suspension of any license for the 
operation of the same or any similar. business, where the accused is found - 
guilty of the illegal operation of a business, and, in any such case, may 
order the forfeiture to, or temporary custody by, tl'e Allied Forces or local 
public authority of any stock in trade to which such illegal operation re- 
lates ; 
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(e) order the accused to establish his residence within or without a 
designated area or not to leave or enter a designated area without per- 
mission. 

(5) A Military Government Court in imposing any sentence may in ex- 
ceptional circumstances suspend the execution thereof in whole or in part on 
such terms as it thinks fit. : 

(6) Except as the court may otherwise direct, every sentence except a sen 
tence of death shall be put into execution forthwith and without awaiting the 
action of the Reviewing Authority. 

(7) When an offense is charged under German Law the Court on conviction 
is not limited by the maximum sentence permitted under such law but may 
impose such sentence within its powers as the circumstances of the case may 
require provided that: 

(a) except in cases of homicide, attempted homicide, or assault with 
intent to do grievous bodily injury, no death sentence shall be imposed 
when it could not have been imposed under the German Law under which 
the charge was framed; and i 

(b) when the offence charged is a contravention (Ubertretung) only, 
any sentence of imprisonment shall not exceed two years. 


GENERAL PROVISIONS 


15. References to Higher Court.—(1) Whenever a Summary Military Court 
or Intermediate Military Court reports a case for reference to a higher court 
for trial, whieh either may do at any stage of the proceedings, the court shall: 

(a) make a notation of such report in the recdrd of the case; 

(b) make and enter in the record, after hearing the prosecution and de- 
fence, an order directing that the accused be held in custody, or leased on 
or without bail, pending trial; and 

(ec) send the record to the Legal Officer of the next higher M. G. echelon, 

(2) Unless otherwise directed by the Chief Legal Officer, the Legal Officer of 
the next higher M. G. office shall refer the case for trial to an Intermediate or 
General Military Court as he deems appropriate, or may direct that theecase be 
tried by the court which reported the case or by any other court, 

16. Attendance and Detention of Witnesses—(1) A Military Government Court 
shall have power to summon as a witness any person except a child under fourteen 
years of age, in which case it may Summon the parent or guardian to bring the 
child to attend as a witness, and except a member of the Allied Forces, in which 
case it may request. the Commanding Officer of such member to order his at« 
tendance. ; 

(2) Any person whom the court may Summon as a witness may be ordered to 
bring with him any document or article in his possession or under bis control 
which has a bearing on the issues in the case. 

(8) Wherever the court has reason to believe that a witness may be intimi- 
dated or become unavailable at the trial, it may direct that he be detained as a 
material witness, provided that no such person shall be detained for.a period of 
more than 21 days without a further order being made. A report of such deten- 
tion shall be made forthwith in the manner provided for the transmission of 
the record. 

17. Compellability of Witnesses——Any person other than the accused may be 
required to testify before a Military Government Court except a person of un- 
sound mind, provided that no witness shall be required to incriminate himself 
and provided also that a court shall not compel— 

ie a husband or wife or a parent or child to give evidence against the 
other ; : . 

(2) a legal adviser to disclose any communication between himself and a 
client made in the course of a professional relationship except when the 
communication was part of or connected with an unlawful act or omission; 
Fi (3) a priest to disclose any communication made in the course of a con- 

ession. . 

18. Contempt—aA Military Government Court schall have power to hold in con- 
tempt any person, including the accused, counsel, witness, officials, or spectators, 
who offends the dignity of the court, in any manner, or disregards its orders, Such 
contempt may be punished by fine, imprisonment, or other appropriate punish- 
ment. . In exercising its powers to punish for a contempt, a Military Government 
Court shall make a record which shall be transmitted and reviewed as in the 
case of any other sentence. : . 
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19. Impounding—A Military Government Court may in its discretion impound, 
by an order directing any person to be charged with the care thereof, any docu- 
ment or article relating to proceedings before it, whether or not it has been 
received in evidence. 

20. Disposition of Funds.—Receipt shall be given for all fines and property 
forfeited to the Allied Forces. Property forfeited to the Allied Forces shall be 
disposed of as the court shall direct, or in accordance with such procedure as 
may be prescribed. with respect thereto by the Chief Legal Officer or under his 
authority. All fines tread as funds of the Military Government to be accounted 
for in accordance with financial instructions, Military Government. A record 
of fines shall be kept, by each court and report made to the Chief Legal Officer 
or as he may direct. 

21. Insanity.—Wherever a court is satisfied that the accused is unable by 
reason of insanity to understand the nature of the charges against him or the 
proceedings of the court, or that the accused committed the offense for which: 
he is being tried but was insane when he committed it, the court shall record a 
finding of either such fact and may make an order providing for temporary 
custody pending direction by the Reviewing Authority for permanent custody 
or other disposition. 

22, Juvenile Offenders.—(1) In cases involving offenders under the age of 18 
years, the Military Government Courts shall adopt a flexible procedure based 
on the accepted practices of local juvenile courts and those of Great Britain and 
the United States or France (according to the nationality of the court), including 
so far as practicable the following measures: 

a. report by a Welfare Officer in advance of trial ; 

b. detention, where necessary, in a special institution, or in . any event 
apart from adult offenders; 

ec. hearing informally in closed sessions; 

d. interrigation of parents and release in their custody if appropriate. 

(2) An offender over 16 years of age but under 18 years of age may. be treated 
in all respects as an adult unless in the opinion of the court his physical and 
mental immaturity make his treatment under section I (above) advisable. 

23. Records —(1) Every Military Government Court shall in every case make 
and transmit to the Chief Legal Officer or as he may direct a record containing 
the date and place of its proceedings, the names of the members of the court, 
of the accused, of the prosecutor, and of defence counsel, the original charge 
sheet or summons, and pleas, any amendments to the charges or pleas made 
during the course of the trial, the name and the opinion of the adviser, if any, 
the findings, and the sentence or order of the court. In addition, in every case 
in which there is a plea of not guilty, the record shall contain minutes or sum- 
mary of the essential evidence. A Summary Military Court may include the 
record of more than one case in a single report. 

(2) Every Military Government Court shall keep a permanent register of its 
proceedings. 

(8) If before the conclusion of any proceeding or before review, the record 
of such proceeding is lost or destroyed and no sufficient certificate of the sub- 
stance of the proceeding can be obtained, the court or the Reviewing Authority 
may declare such proceeding null and voil and remand the case for a new trial. 
A sufficient certificate shall be one signed by any member of the court embodying - 
to the satisfaction of the Reviewing Authority the charges, findings and sentence 

‘and the effect of the material evidence. 

24, Review.—(1) Such cases or clases of cases as the Chief Legal Officer may 
direct will be administratively examined, and, if considered appropriate, sub- 
mitted to a Reviewing Authority for review. 

(2) A petition by a convicted person for review of the finding or sentence 
must be filed with the court within ten days of conviction, i. e., completion of 
announcement of findings and sentence (Rule 10 g. and j.). Petitions for Review 
shall be transmitted to the Chief Legal Officer or as he may direct in the same 
manner as records. 

25. Powers of Reviewing Authority—(1) The Reviewing Authority mdy upon 
review: 

a. affirm any finding of guilty, or set aside any such finding with or 
without ordering a new trial; 

b. substitute for any finding of guilty a finding of guilty on an amended 
charge if it appears that the court might before finding and without 
prejudice to the accused have so amended that charge and that the court 
would have been satisfied on the evidence that the accused was guilty on 
the charge so amended; 
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c. affirm, suspend, reduce, commute or modify any sentence or order, and 
make appropriate order for the discharge of the accused or the return of 
fine or restitution of property ; 

d. increase any sentence where a Petition for Review which is considered 
frivolous has been filed and the evidence in the case warrants such increase. 

(2) The Reviewing Authority may at any time remit or suspend any sentence 
or part thereof. 

26. Effect of Irregularities —The proceedings shall not be invalidated, nor any © 
findings or sentence disapproved, for any error or omission, technical or other- 
wise, occurring in such proceedings, unless in the opinion of the Reviewing 
Authority, after an examination of the entire record, it shall appear that the 
error or omission has resulted in injustice to the accused. 

27. Procedure in Absence of Specific Rule-—Where no procedure has been 
directed in any matter, a Military Government Court may adopt such procedure 
as it thinks fit, provided no injustice is thereby done to the accused. 

28. Forms.—Forms used by Military Government Courts shall conform sub- 
stantially to those set out in Legal Forms, Military Government Courts in Part I, 
section 4 hereof. 


GUIDE TO PROCEDURE IN MILITARY GOVERNMENT COURTS 


This guide is based upon and should be read in conjunction with the Military 
Government Courts Ordinance and the Rules of Military Government Courts, 
which for cross-reference purposes are represented by the symbols O and R, 
respectively. The comments contained in Part IJ, below, are referred to thereafter 
by the symbol C. The Guide is designed primarily for Summary Military Courts 
and prosecutors. Provisions inapplicable to Intermediate and General Courts 
should be disregarded by officers concerned with those courts. 


I. GENERAL 


1. Basie Principle—The purpose of Military Government Courts and of the 
principal enactments enforced by them is the protection of the Allied Forces and 
the advancement of their military objectives. All pertinent enactments must 
therefore be interpreted (as in fact a German defendant and defending counsel 
will expect them to be interpreted) broadly and in accordance with their obviots 
intention: all courts must be conducted with a view to the attainment of this 
purpose to the fullest possible extent. It is important, therefore, that when an 
offense against the Allied Forces has been established, appropriate punishment 
should be imposed with a view to the prevention of further such offenses. A 
technical and legalistic viewpoint must not be allowed to interfere with such a 
result. 

2. Role of Judge—It is the practice in continental countries for the presiding 
judge to conduct the examination of the accused and witnesses and generally to 
take the leading part in the proceedings. Officers presiding in Military Govern- 
ment Courts where the prosecutor, defending counsel, or accused are not familiar 
with common law procedure may be obliged to do the same, and must in any 
event see that the interests of the accused are protected, and that the facts are 
fully brought out. : 

83. Dignity of Court—The court is responsible that its proceedings are such as 
to enhance the prestige of the Allied Forces. The judicial officer, prosecutor, and 
other military personnel should, if circumstances permit, wear full uniform, in- 
cluding tie if summer uniform, tunic or blouse if winter uniform, and maintain a 
high standard of conduct. No disorders should be tolerated in or near the court. 

4, Modification of Procedure. R 10 (1).—In simple cases, steps set forth in the 
Rules may be omitted or greatly abbreviated, but no rights of the accused may be 
disregarded. Opening statements in particular may frequently be omitted. The 
court is in complete control of the proceedings, and may cut short any person 
who becomes repetitious or wanders from the issue. 

5. Jurisdiction. O II—a. Over persons: During the presurrender period, 
Courts may be met with claims from accused to be treated as prisoners of war. 
Any person who succeeds in establishing this status is not subject to the juris- 
diction of Military Government Courts and must be turned over to the Provost 
to be dealt with in accordance with the. Geneva Convention of 27 July 1929. 
Doubtful case should be turned over to Counter Intelligence for interrogation. 

b. Over offenses: The jurisdiction of Military Government Courts only arises 
in respect of offenses committed subsequent to occupation. Offenses committed 
prior to occupation must be left to be dealt with by German courts unless they 
come under the eategorv of War Crimes. The manner in which war criminals in 
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general are to be dealt with will form the subject of separate instructions. In 
any case in which a specific accusation or evidence of a war crime is to be 
made against any person, the accused and the evidence should be held and dis- 
posed of under existing instructions. 

6. Adviser. O IV 6——Whenever deemed necessary a Military Government 
Court may, on its own motion or the request of the accused, appoint an impartial 
adviser to assist the court in a particular case in checking the interpreter, giving 
testimony or written opinions as an expert on German law, local customs or 
technical matters. Such adviser may be invited to sit with the court, but not 
participate in the decision, and may be paid as a court Official. 

7. Prosecutor. R 8 (1),—The prosecutor should preferably be an officer of the 
Allied Forces, and may be a qualified other rank or enlisted man, or a member of 
the indigenous police or other indigenous authority. ; ; 

8. Interpreter—Pains should be taken to obtain a qualified interpreter, because 
the task is difficult and important. The interpreter should translate directly 
and in the same person everything that is said, subject to the direction of the 
court. He should not be permitted to engage in colloquy on his own, or to con- 
duct the proceedings in any respect in lieu of the court. Questions to witnesses 
should be addressed to the witness and not to the interpreter. 

9. Evidence —Rule 12 does not incorporate the rules of evidence of British or 
American courts or of courts-martial. The only positive rules binding upon the 
Military Government Courts are found in Rule 12 (3), Rule 17, and Rule 10 (5). 
Hearsay evidence, including the statement of a witness not produced, is thus 
admissible, but if the matter is important and controverted every effort should 
be made to obtain the presence of the witness, and an adjournment may be ordered 
for that purpose. The guiding principle is to admit only evidence that will aid 
in determining the truth. 

10. Charges. OV 8 (a); R 6.—The charge consists of two parts; the charge 
itself (e. g., “Circulating without a permit during curfew in violation of Ordi- 
nance No. 1, Sec. 22) and the particulars (e. g., “On 80 Sept. at 2300 was found 
in the public square”). Any offense committed with intent to aid the enemy 
should be charged under Crimes and Offenses Ordinance No. 1, Sec. 20, in addi- 
tion to any other appropriate section, in order to permit imposition of a sentence 
of death. If there is no room on the charge sheet for the names of all the 
defendants or for all the charges, additional pages may be annexed and in- 
corporated by reference. In general, multiplicity of charges based on the same 
set of facts will be avoided. 

11. Failure io Answer Summons.—lIf an accused or witness who has been sum- 
moned does not answer the call at the appointed time, the court should order 
that he be arrested and brought before it, and may issue a warrant of arrest. 
Unexcused failure to appear is punishable as a contempt of court or under 
Crimes and Offenses Ordinance No. 1, See. 21. ; 

12. Interrogation of and Testimony by Accused. R 10 (5)—The interroga- 
tion of the accused by the court at the time of pleading is not known to British or 
American practice but is permitted at discretion because the process of pleading 
is unfamiliar to subjects of continental countries. The court should arrange to 
be provided prior to the trial with a dossier of the case against the accused, 
such dossier containing all documentary and written evidence and a summary 
of the testimony to be given by the witnesses for the prosecution. The dossier 
should be studied by the court prior to its examination of the accused; it should 
not be regarded as proof of the statements it contains, which will have to be 
established in evidence in the usual way, but should merely be used as a basis 
for examination of the accused. The court should enter the plea on the basis of 
the accused’s statements, except that it should enter a plea of guilty, only if the 
accused expressly admits all elements of the offense, and it must enter a plea of 
not guilty when the statements by the accused so indicate (Rules 7 (6) and (7) ). 
. Notes should be made of the accused’s replies and should form part of the record. 
Before concluding the interrogation, the court should bear in mind that the 
accused may choose not to give evidence at a later stage and there may be no 
further opportunity to examine him. The court may draw such inference as the 
circumstances justify from the refusal of the accused to answer or from his 
failure to take the stand in his own behalf. If the accused elects to take the 
stand in his own behalf, he is not permitted to take the oath (Rule 10 (5)). 
This provision represents a concession to continental practice where the accused 
is not sworn. 

In further application of the continental practice A it is pointed out that it is 
neither necessary nor proper to warn the accused that ‘he is not required to 
answer when questions are put to him. Since the Court may draw an unfavor- 
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able inference from refusal to answer, any statement to the effect that he need 
not answer is apt to be misleading. However, the accused may not be sentenced 
for contempt for refusing to answer. 

WHERE THE ACCUSED IS A BRITISH OR AMERICAN SUBJECT HE SHOULD NOT BE IN- 
TERROGATED UNDER RULE 10(5) BUT THE TRIAL SHOULD BE CONDUCTED IN ACCORDANCE 
WITH ANGLO-AMERICAN LEGAL PROCEDURE, THE ACCUSED BEING SWORN IF HE ELECTS 
TO TESTIFY. 

18. Mived Pleas—lIf there is more than one defendant, and one or more, but 
not all, plead guilty, or if'a single defendant pleads guilty to one or more, but not 
all of the charges, the court shall deter sentence on ary of the charges until the . 
trial of all is completed, in order to impose one sentence on each defendant 
‘with respect to all the charges of which he has pleaded or been found guilty 

Ri4(1)). 

‘ 14, Moving of Record.—The making of the record is the responsibility of the 
court. The matters stated in Rule 23 (1), including minutes or summary of the 
essential evidence, are required to be included. Form No. 8 is the regular form 
of record. In lieu of using Form No. 8, a Summary Court may report more than 
one case of a very minor nature (e. g., involving sentence of imprisonment of 2 
weeks or less or equivalent fine) in the form of an abstract of the court’s register 
(Form No. Tia). In such cases, a single phrase may constitute an adequate 
summary of the evidence. The summary of evidence, if no official reporter is 
used, should be made by the judge in the course of the trial. It may be entered 
directly on the record in the course of the trial, or transcribed later from the 
judge’s notes. . 

15. Transmission of Records. O VI (9) R 23.—Records of trial should be sent 
to the Legal Officer at the next higher M. G. echelon through normal channels for 
other official communications, which means that they will pass through the Legal 
Officer of the headquarters or detachment to which the court is attached. Certain 
powers may be delegated to Legal Officers of lower formations, so that it is 
important that the records go through channels. The same is true of records 
on report for reference to a higher court, and of petitions for review. 

16. Petitions for Review. O. V. (9) R24 (2).—Courts should be available to 
the accused or his representative, upon request, a copy of Form No. 10, and should 
receive and transmit any such petitions filed. The court may forward together 
with the petition its own comments thereon where there is any matter or issue 
raised in the petition which calls for further explanation or information beyond 
what already appears on the face of the record. The filing of a petition for 
review should not be deemed an act of disrespect to the court. Petitions not on 
Form No. 10 may be accepted if there is sufficient reason why the form has not 
been used. The power to increase the sentence on review (O VI.10) should be 
confined to cases where the petition is not bona fide or is manifestly frivolous 
and the facts of the case warrant an increase. ; 

17. Sentences.—The paramount consideration in the determination of sentences 
by a Military Government Court is the protection of the interests of the Allied 
Forces, by deterring further violations by the accused or by others. Where 
offenses which are of direct concern to the military are involved, such as inter- 
ference with communications, sentences may properly be given which are much 
more severe than would otherwise be warranted. Additional considerations 
are whether the act was premeditated, the prevalence of the. offense in the 
locality, the previous record, and the age and sex of the accused. The court 
Should give the sentence which it considers proper and not assume that the 
reviewing authority will modify it. 

18. Suspension of Sentences. R14 (§).—Unless the court orders otherwise, a 
suspended sentence will be deemed suspended indefinitely to be put into effect 
at any time if good behavior is not maintained or upon breach of such other 
conditions as the court may impose. A sentence should be suspended only for a 
definite reason and not as a means of cutting down a. sentence considered appro- 
priate. If suspended sentences are imposed, it is important that the court’s 
register be checked upon charging an accused, to detect previous offenses. It is 
a good alternative practice to file an abstract of all proceedings with the local 
judicial or police archives and to have those filed checked for previous record 
in all cases. 3 ; 

19. Forfetture of Property, ete. R14 (4) (a) (b).—Orders of forfeiture of 
property, closing of premises or suspension of business or license should be 
made only with knowledge of the severity of the financial burden which will 
result to the accused. ; 

20. Compulsory Residence. R 14 (4) (e).—Orders restricting residence 
should be made only in exceptional situations. They should be considered 
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security measures rather than punishment, and should be based upon the recom- 
mendation of public safety or security officers. 

' 21, Imprisonment in Default of Payment of Fine. O III 8 (ad); R14 (8)— 
a. Where an order is made imposing a term of imprisonment in default of pay- 
ment of a fine the rate of one day for each 5 shillings/$1:00/50 Irs. of the fine 
imposed shali be used as a guide. This rate will, of course, have to be modified 
in the case of large fines in order that the alternative sentence will not exceed 
the court’s power. The power of a court to impose an alternative prison sentence 
is not affected by any sentence of imprisonment imposed in addition to the fine, 
but the alternatice sentence may be the full sentence such court has power to im- 
pose, e. g., a Summary Military Court may impose a sentence of one year’s im- 
prisonment and a fine of 250/ 1,000.00/50,000 frs. In this case, the alternative 
prison sentence cannot be computed in accordance with the above scale, but 
must be limited to one year, the sentence and alternative sentence totaling two 
years. 

b. Unless the entire fine is paid within the time fixed by the court, the full 
alternative prison sentence shall be put into effect and no credit shall be given 
for part payment. If, however, after the alternative prison sentence has been 
put into effect, the accused pays to the court which imposed the sentence (or, if 
unavailable, to the nearest court of similar jurisdiction) the entire amount of 
the fine or the balance due if a partial payment has been previously made, the 
court will issue an Order for Release (Legal Form No. 17) from such alternative 
sentence. No eredit on the fine shall be given for time served in prison. 

c. The power to impose an alternative prison sentence should be exercised 
solely for the purpose of collecting the fine imposed. It is improper for the court 
deliberately to impose a fine which the accused is probably unable to pay, as a 
device for imposing a term of imprisonment otherwise beyond the power of the 
court to impose. If the case seems to call for a term of imprisonment beyond 
the power of the court, it should be referred to a higher court. 

22. Disposition of Fines, other Funds and Property.—Every M. G, Officer who 
collects fines or other monies pursuant to his legal-duties will execute in tripli- 
cate a receipt voucher (form CA/Gf 8). The original receipt will be given 
to the person paying money and the triplicate retained for the files of the 
officer. Duplicates of such receipts will be delivered to the nearest M. G. Sub- 
Accountant together with the corresponding funds. The Sub-Accountant will 
give in exchange a single receipt form (the original) covering the duplicate 
receipts and the money turned over. Property ordered forfeited or confiscated 
by the court will be turned over to the nearest M. G. Property Control Officer 
(against receipt). 

Upon an order of the Reviewing Authority to refund a fine, the M. G. Officer 
will apply to the nearest M. G. Finance Officer for the necessary funds. 

23. Numbering of cases; Disopsition of Records.—Cases will be numbered con- 
secutively by each Summary, Intermediate and General Court in each area, and 
the record (Form 8) will show number, type of court, and area (town, city, or 
other locality and in addition the district or other next higher political sub- 
division). Records will in the first instance be filed at the Headquarters at 
which review is to be exercised. They will be filed at such Headquarters under 
courts of each type in each locality, and will be filed or indexed, with respect to 
the cases in each such court, alphabetically according to the names of the accused. 

24. Proceedings in Camera. R10 (6).—Any order for trial in camera will be 
noted on the record and a report attached stating the reasons therefor. If any 
intelligence Branch requests for security reasons that a particular trial or part 
of it be held in camera but the court is not satisfied as to the reasonableness 
of the request, the court will postpone or adjourn the trial and submit the ques- 
tion for decision to or in accordance with the instructions issued by or under 
the authority of the Chief Legal Officer or an Army Group Commander, 


II. CHECK LIST FOR TRIALS 


A. Preliminary Matters 

1. Personnel : 

a. Judge, O IV. 

. Prosecutor, R3 (1); C7 
Adviser, if appointed, O IV 6; C6. 
Interpreter; must be sworn, R 4; C 8. Oath Form No. 14. 
. Reporter, if appointed; must be sworn. Oath Form No. 14, 
. Clerk, if possible, R 4. 
Guards to escort prisoners. 
Attendants to keep order, R. 4. 


pro asos 
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2. Courtroom : 

a. A regular local courtroom, if available. 

b. Tables at same level for prosecutor and defense counsel. Suitable 
chairs or benches for personnel. Accused near defense counsel, but not 
too near. Interpreter not too near witness. Place for witnesses to wait out- 
side courtroom until called. Accused and witnesses to stand during interroga- 
tion unless the Court gives special permission for them to be seated. 

ec. Flags of Great Britain, United States. 

3. Transportation to bring prisoners and witnesses, if necessary. 

4, Serving of charges on accused as soon as practicable before trial. O V 
8 (2);R6; C10. é 

5. Summoning of witnesses or request to attend. R16; € 11. 

6. Copies of record, commitments, and receipt for fine on hand; also the court 
register. R 23 (2). 


B. Trial or Hearing 
INITIAL STEPS 


1. Case called and charge sheet handed to court. 

2. Court satisfies itself that it has jurisdiction of the person accused (not a 
member of the Allied Forces or a person entitled to be treated as a prisoner of 
war) and of the offense. OIIC5. 

8. Accused and witnesses identified; age and sex noted in record. 

4, Accused asked if he has counsel. Counsel identified. 

5. Reason for adjournment, if any, considered. R7 (2). 

6. If accused under 18, court proceeds pursuant to Rule 22. 

7. Charges read to accused by court; asked if “guilty” or “not guilty” after 
each charge. R 7. 

- 8. Court interrogates accused and records statement, but shall not require an 
answer, nor shall accused be sworn. R10 (5) ; C 12. 

' 9. Pleas to charges noted in record. R7 (3). 

- 10, Statement of case by prosecutor. R10 (1) (a); C4. 

N. B. At this stage, and at every later stage. before sentence in case of a plea 
of guilty, otherwise before finding of guilty or not guilty, the court must satisfy 
itself that it has power to give an adequate sentence. If not, it will report the 
ease for reference to a higher court, but may first hear and record evidence, 
either because witnesses may become unavailable, or to determine whether there 
is sufficient case to require accused to stand trial. R 8 (2) (8); R9. Report 
for reference noted in record, and order made as to custody of accused or for 
release on or without bail. R15. 

‘ 11. Evidence of character, including prior convictions. R 8 (1). 
12. Statement by accused or defense counsel bearing on sentence. R 8 (1). 
13. Sentence announced in open court O VII; R14; C17, 18, 19, 20. 


PLEA OF NOT GUILTY 


14. Examination, cross-examination and re-examination by prosecution wit- 
nesses. R10 (1) (a) (b) (c).. Both administered by Court. R. 4. 

15. Acquittal of accused on any charge, if not sufficient evidence to sustain 
it. R10 (2). 

N. B. If the court has not power to impose an adequate sentence in event 
of conviction, but there is not sufficient substance to the charges to justify 
a trial by any court, the court may dismiss the charges at this stage or at a later 
stage, but will not “acquit” because that word presupposes a trial. R9 (1) (b); 
RQ (2) (a). This power should be exercised only in a very clear case. 

16. Statement by accused or defense counsel. R10 (1) (d); © 12. 

17. Examination, cross-examination and re-examination of defense witnesses, 
including accused if he chooses to testify. R 10 (1) (d). The accused shall 
not be sworn. R 10 (5). 

18. Rebuttal testimony for prosecution. R10 (1) (e). 

19. Summing-up by prosecutor. R10 (1) (f). 

20. Summing-up by accused or defense counsel. R10 (1) (f). 
ey awh of guilty or not guilty on each charge, announced in open court. 

10 (1) (g). 

22. If acquittal, immediate discharge of accused. R10 (1) (h). 

23. Statement, and evidence if desirable by prosecution bearing on sentence to 
be imposed, including evidence of prior convictions in any court. R10 (1) (i). 
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24, Opportunity by defense to rebut any matters presented by prosecution bear- 
ing upon sentence. R10 (1) (i). 

25. One sentence announced in open court with respect to all charges on which 
accused found guilty. R10 (j) ; R14; C17, 18, 19, 20. 

26. Accused ordered removed in custody, or released as case may be. 

27, Next case called. 


AFFIDAVIT OF LT. COL. BURTON F. ELLIS 


I, Lt. Col. Burton F. Ellis, 029033, JAGD, being duly sworn, depose and say: 

That reference herein made to “the petitioner” refer to the chief defense coun- 
sel, former Colonel, Willis M. Everett, Jr.; that references to petitioner’s writ of 
habeas corpus referred to herein is the unnumbered petition in the Supreme Court 
of the United States for a writ of habeas corpus entitled “Willis M. Everett, Jr., on 
behalf of Valentin Bersin et al., Petitioner, v. Harry S. Truman, Commander in 
Chief of the Armed Forces of the United States,” and other “Respondents,” which 
was sworn to by the petitioner, Willis M. Everett, Jr., 11 May 1948, 

That all the following statements, are, to the best of my knowledge and belief, 

true and correct, except as to the matters herein which are on information and 
belief, and as to those matters I believe them to be true. 
- 1. That I reported for duty with War Crimes Branch, ETOUSA, 6 May 1945, in 
Paris, France, and was assigned to the Investigation Section as assistant to the 
Chief; that shortly thereafter Major Dwight Fanton (then Captain) was assigned 
to work on the Malmedy Case, File No. WCB 6-24; that I personally took a keen 
interest in the development of the case in my official capacity and carefully 
watched and aided in its development; that early in September 1945 I became 
Chief of the Investigation Section, and in that capacity I was charged with the 
gathering of the evidence for war crimes cases, which included the Malmedy 
Case; that I personally took more than ordinary interest in the development of 
this case and carefully selected the personnel that I assigned to it, that I inspected 
the detachment as often as conditions permitted and personally aided them in 
obtaining a suitable prison, living quarters, transportation, and in formulating 
plans for the investigation; that in late February 1946 I was relieved as Chief 
of the Investigation Section and assigned as Chief Prosecutor on the case, with 
instructions to bring it to trial by 25 March 1946; that on 5 March 1946 I was 
ordered to Schwabische Hall, Germany, where the investigation detachment was 
located that was developing the case, and personally took over and supervised the 
investigation, preparation of the case for trial and the apprehension of the ac- 
cused ; that when the trial date was postponed until 16 May 1946, I continued the 
development of the case; that on 16 April all but six of the accused and possible 
‘witnesses were moved to Dachau; that on 19 April 1946 I completed the movement 
of the prisoners and investigation staff to Dachau, Germany, where the trial 
was held. 

2. That I was the Chief Prosecutor during the trial, which began 16 May 1946 
and was concluded 16 July 1946; that I personally supervised and inspected the 
evidence adduced, including pretrial interrogation of the witnesses ; that I person- 
ally conducted at least 50 percent of the trial work and was in court with the 
possible exception of not more than 3 or 4 hours during the entire trial; that I 
planned and directed the trial tactics and methods and saw to it that they were 
earried out. 

8. That in the early stages of the investigation the personnel of the Ist SS 
Panzer Regiment were scattered throughout the prison camps, hospitals and labor 
detachments of Germany, Austria, the liberated countries and the United States ; 
that whenever any of them were located, they were interrogated, but conditions 
in the prison camps were such that they were able to rejoin their comrades im- 
mediately after interrogation and soon they knew exactly what the investigators 
knew and by their exchange of information gleaned from the interrogations, they 
were able to effectively block the development of the case; that I believe that it 
was during this period it becomes known that prior to the beginning of the Ar- 
dennes offensive the SS troops were sworn to secrecy by their commanders not to 
divulge the. orders to kill prisoners of war; that in November 1946 when all the 
known members of the Ist SS Panzer Regiment were assembled at the Internment 
Camp, Zuffenhausen, they were housed in a single barracks; that here it was im- 
possible to maintain any security of communication between the accused; that 
while here the Regimental Commander Peiper, although in close confinement, 
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gave instructions to blame the Malmedy Massacre onto a Major Poetchke (Com- 
manding Officer of the 1st Tank Battalion, who had fallen in Austria in the last 
days of the war), and that these orders were carried out by the accused; that 
from these experiences it became apparent that if the perpetrators of the Mal- 
medy Massacre were to be brought to justice, a place.where absolute security of 
communication could be maintained would have to be found; that after several 
conferences with the then Judge Advocate (Colonel Bard) and the then Provost 
Marshal of the Seventh Army, and the inspection of several prisons, the Intern- 
ment Prison #2, Schwabische Hall, Germany was selected and made available to 

_ War Crimes Branch, USFET, by the Seventh Army for the purpose of investigat- 
ing the Malmedy Case; that early in December 1945 approximately 500 of the 
suspects were moved there. (See Exhibit 1, undated, entitled ‘Investigation of 
the ‘Malmedy Massacre’ by War Crimes Branch, USFET” prepared by the affiant 
for and delivered to Col. C. B. Mickelwait, Theater Judge Advocate, prior to the 
conclusion of the trial 16 July 1946.) 

8. That Internment Prison #2, was a large German penitentiary and con- 
sisted of several buildings—all of stone and concrete; that the Investigating 
Detachment maintained offices and interrogation rooms in the administration 
building; that part of the prisoners were kept in the administration building and 
the balance in other buildings of the prison; that the administration of the prison 
was under the 58th AFA Battalion, Seventh Army, and was separate and apart 
from the Investigation Detachment; that the Investigation Detachment had noth- 
ing to do with the administration of the prison or prisoners; that to the best of my 
recollection, sometime during March 1946, the 58th AIA Battalion was replaced 
by another organization, whose name I no longer remember ; that the guards for 
a few weeks were American troops which were later supplanted by Poles. 

4. That because of a shortage of American personnel, only two American en- 
listed men were available to move prisoners; that many of the accused had to 
be moved between buildings; that in order to move more than one accused at a 
time and still maintain absolute security of communication between prisoners, a 
hood was placed over their heads, thus preventing them from knowing who else 
from the regiment was also confined there or who was in the group being moved, 
and communicating with them (See picture marked Exhibit 2) ; that by this means 
it was also possible to keep them from learning the layout of the prison and finding 
out from one another how much was known about them individually; that when 
once interrogated they were kept in close confinement until it was decided that no 
more information could be obtained from them.’ 

5. That throughout the the interrogation period at Schwabische Hall of ap- 
proximately four and one half months, additional accused were being located, 
apprehended and brought in; that as a matter of fact, additional accused arrived 
within 24 hours of the time of the last movement to Dachau; that during the 
investigation period at Schwabische Hall approximately 700 accused were in- ©° 
terrogated, many of them several times, and at no time were there more than 
four interrogators working, and then not continuously. 

6. That the petitioner alleges in paragraph 8a of his petition for writ of habeas 
corpus that he had less than two weeks to prepare the defense; that I know of 
my own knowledge that Chief Defense Counsel Willis M. Everett, Jr., was 
appointed defense counsel: some time prior to 11 April 1948, or at least five 
weeks prior to the trial; that this statement is based upon an entry in my diary 
dated 11 April 1948, which reads as follows: 

“Got back to Sechwabische Hall about 1930 hours and found Col. Everett of 
defense counsel here. Served 67 defendants tonight in Everett’s presence. 
Got back to billets and found 3 more def. counsel—Lt. Col. Dwinnel, Capt. Narvid, 
and 2nd Lt. Waller. Had to find them billets at transit hotel and it was 0100 
before I retired.” 

%. That petitioner, in paragraph 8 of his petition for a writ of habeas corpus, 
generally alleges that he was not afforded sufficient time to prepare the defense; 
that the record of trial in the case discloses that defendants failed to ask for 
a continuance, and when asked on the opening day of the trial by the President, 
“Are you now ready for trial in this ease?’, defense counsel replied, “May it please 
the Court, on behalf of the accused they desire to answer in the affirmative except 
at the proper time a motion for severance will be made.” (R-71). 

8. That petitioner in paragraph 11 of his petition for writ of habeas corpus 
alleges that the accused were confined in Schwabische Hall for varying lengths 
of time but generally in excess of ten (10) months prior to being served on 11 
April 1946; that this allegation by petitioner is not a true statement of fact; 
that the first accused, with other suspects in the Malmedy Massacre were trans- 
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ferred from IC No. 78 at Zuffenhausen, Germany, to IP No. 2, Schwabische Hall, 
Germany, on.or about 5 December 1945, as evidenced by SOP No. 1 dated 5 
December 1945 (See Exhibit No. 3); that from time to time thereafter addi- 
tional accused were located or apprehended and transferred to Schwabische Hall ; 

that my diary indicates the date of arrival of twenty-two of the accused at Schwa- 
bische Hall to be as follows: 


Billigsi22 2252235) -20-— 5 March 1946 | Rauh___-----_________- 4 April 1946 
Klingelhoefer_-__---_-- 14 =” Kraemer__---.~-----_-_. 5 ad 
Biles 22..-----2---ee 14 oe us Sickélo.-2s]352s2---s< qT am i 
Brihl@ic. ces csuu. Ts 15: > 2 mm Bode______---~_ renee nee yd 8 
Bolt#@2i2e. See eee 16 =” mm Schaefer _--____.--__-- tT. get » 
Von Chamier..-------- 20 "7 - ” Weiss___-____-___--_-- 12, 5" 
Dietrich _~-__-_- +--+. 27” a Priess_____-- ---_---- 12)? ” 
Briesemeister __------_ 1 April 1946 | Braun___----.--_______ 16.06=«&” ue 
Mickolaschek__.—------_ 2.58 2 Richter______.--____-_- i6.=C” * 
Werner_.-_~----------- Qe m Bebauer______-_.--_-_~ 160=«” bid 
Siegmund______----_-~ as ay Wassenberger..-_-__--__ 16 6=«” ” 


That to the best of my recollection the following three accused were trans- 
ferred to Schwabische Hall from France on the dates as indicated: Schwambach, 
on or about 10 April; Hammerer, on or about 10 April; Stickel, on or about 18 
April. 

That the policy for handling prisoners was to keep them confined’ separately 
only while they were being worked with; that as soon as they had confessed they 
were confined together, for company and as a precaution aaginst suicides; that 
to the best of my knowledge and belief, none of the accused were confined alone 
after they had confessed ; that while being interrogated they were usually con- 
fined alone for security of communication purposes, but the food and accommoda- 
tions were the same as for all other prisoners, 

9. That to the best of my knowledge and belief none of the accused or other 
prisoners were ever abused or mistreated in any manner; that the only inci- 
dents of maltreatment of prisoners ever reported to me were several days after 
the completion of the interrogation of Dietrich—either he told me this, or one 
of the staff told me that Dietrich had told them that he was kicked in the rear 
by a guard, and I heard.also that Peiper was kicked by a guard, but whether 
I first heard of it before the trial or during the trial I am no longer able to recall; 
that I never witnessed any maltreatment of prisoners; that the procedure for 
interrogation did not permit or countenance any threats, duress in any form, 
physical violence, or promises of immunity or mitigation of punishment; that this 
was always the standard operating procedure in the investigation of the Malmedy 
Massacre and it was reduced to writing by Major Dwight F, Fanton (see para- 
graph 4, SOP No. 4, War Crimes Branch, USFHT, Detachment at IP No. 2, 7 
February 1946, Exhibit 4) and was never revoked. 

10. That the principal defense of the accused was-to attack their own con- 
fessions; that in preparing the defense each accused filled out a questionnaire 
(See Exhibit 5), prepared by petitioner or his staff, which was directed primarily 
against the confessions. See particularly Questions Nos. 19, 20, 21, 22, 23, 31, 
82, 38, 34, 35, 36, 87 and 88 of Exhibit 5; that a few days after the accused arrived 
at Dachau the petitioner officially complained about the alleged improprieties in 
the manner in which the confessions were obtained; that on or about 24 April 
1946 the then Deputy Theater Judge Advocate for War Crimes ordered an 
investigation made of the matter by Lt. Col. (then Colonel) Edward J. Carpenter 
(now Judge Advocate of Ist Cavalry Division in Japan) ; that he came to Dachau 
on or about 24 April 1946 and made such investigation and talked with several of 
the accused ; that on Sunday 28 April 1946 I was in Wiesbaden and was called into 
conference with Lt. Col. (then Colonel) C. E. Straight, the petitioner, Col. Willis 
M. Iiverett, Jr., and Lt. Col, (then Col.) Edward J. Carpenter; that I was 
ordered to return to Dachau and inquire of my staff if any such alleged im- 
proprieties had taken place; that I returned to Dachau on 29 April 1946 and held 
the conference with my staff as directed, and upon informing them of the allega- 
tions. of Colonel Everett I was assured that none of the alleged improprieties 
had taken place; that I have subsequently discussed the matter with Colonel 
Carpenter and he told me that four of the accused had admitted to him that their 
accusations of violence and beatings were only made “to get out from under” 
their confessions and were not true; that on 30 April the petitioner, Willis M. 
Everett, Jr., stated to me that Sprenger, Neve, Hoffmann, J., and Jaekel admitted 
fabrication ‘of their story of beatings; that in connection with the above my diary 
recites the following: 
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WIESBADEN, 28 April 1946. 


2-hour conference today with Col. Straight, Col. Carpenter, and Col. 
Everett (Def. Counsel). Defendants claim they were beaten. Ordered to 
make inquiry of my staff and to withdraw all statements gotten under com- 
pulsion. 
DacHav, 29 April 1946. 


Flew back to Dachau today. Had immediate conference of staff and 
they assured me none of the defendants were beaten. I so advised Straight, 
Corbin, and Everett. * * * 


DacHau, 80 April 1946. 


Col. Everett said today that Sprenger, Neve, Hoffman, J., and Jaekel 
admit fabrication of story of beating. * * 
that as further evidence that the allegations ee maltreatment are without 
foundation and were probably born in the minds of the defense counsel, there 
is attached hereto the affidavit of Lt. Col. Charles J. Perry dated March 1947 
(Exhibit 6), covering his conversation on 6 February 1947 with the accused 1st 
Lt. Junker and Col. Peiper, both of whom received death sentences, 

‘11. That petitioner, in paragraph 18 of his petition for a writ of habeas corpus, 
describes a so-called mock trial used in the investigation of this case, which 
is erroneous and misleading and not based upon fact; that an accurate’ descrip- 
tion of the so-called mock trial (which is based upon knowledge gained from 
‘once as an unnoticed observer and not as a participant, once as a known observer, 
and from discussions with investigators) is as follows: 

The regular interrogation cells were used. They were about 8 feet square, 
with a full normal-sized window and in one corner was a toilet bowl. The 
furniture consisted of 3 or 4 chairs and a small table. The table was covered 
with black-out cloth and held two lighted candles and a crucifix. (The crucifix 
was nearly always used when taking sworn statements, as it was my under- 
standing that it was continental practice to use the crucifix instead of the. Bible 
for this purpose.) Two or three members of the staff were usually seated behind 
the table, posing as officers, and two German-speaking interrogators were pres- 
ent. This was known as the “schnell procedure” by the staff. The accused was 
brought in and told that this was the “schnell procedure.” Witnesses would be 
brought in and the accused was confronted by them. To the best of my recollec- 
tion only bona fide ones were used and they were sworn. This was all done 
very rapidly, with considerable lack of decorum and noise. Everything was in 
German, and I do not understand it, but I was told that one investigator kept 
telling the various crimes the accused had committed and the other investigator 
kept insisting that the other investigator let the accused tell his story and 
called the witnesses liars. By the time the witnesses finished telling about the 
shootings the accused had participated in, the accused was whispering to the 
investigator. About that time the whole thing dissolved, the witnesses being 
taken away and the staff departing to other duties. No announcement of any 
kind was made. I do not recall that the people sitting behind the table ever 
said anything. The instructions given to all concerned were to scrupulously 
avoid stating that a trial was being conducted, that no one should hold himself 
out as being the defense counsel, and that no findings or sentences would be pro- 
nounced; that it would be referred to as the “schnell procedure”; that I only 
have personal knowledge of two of these ceremonies being held, but I have 
been told that there were as many as six or seven, all of which were not sue- 
cessful; that the accused Hennecke, one of the two whom I saw undergo the 
“schnell procedure”, was 23 years of age at the time of the trial; that my diary 
indicates that his “schnell procedure” was held 8 March 1946 and that the date 
of his sworn statement taken subsequent thereto and used at the rial is 13 
March 1948; that the other “schnell procedure’ which I witnessed was in the 
ease of Von Chamier, and occurred on the night of 20 March 1946; this accused 
arrived from the United States by plane and was delivered to the prison at 
Schwabische Hall, Germany, at about 2100 hours on the 20th of March; that 
about 2300 hours that evening he was interrogated in my presence; that I sat 
behind a table in semidarkness—due to the fact that there was no ceiling light, 
a wall light was used; as far as I can recall I never spoke a word; that Cornoval 
Cain brought the accused into the room; that Captain Shumaker and Mr. Thon 
did the interrogating: that no witnesses were used; thet after about ten min- 
utes of Von Chamier stating “Nein, nein,” he admitted his participation in the 
“Malmedy Massacre”; that the statement he made and which was used in the 
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trial was sworn to on 21 March 1946; that at the time of the trial Von Chamier 
was 30 years of age. 

12. That I do not know of an occasion, even for disciplinary reasons, where any 
of the accused were ever deprived of their food for as much as even one day, nor 
were any blankets withdrawn in winter or in spring that I ever heard about; 
that I do recall asking the officer in charge of the prison for the 58th AFA to give 
Peiper more blankets, as he complained to me of sleeping cold; that the so-called 
death cells which were on the same floor and opposite the interrogation cells, 
were used as a matter of convenience to hold prisoners while they were being 
interrogated ; that they were never held there more than a few days at a time; 
that these cells were approximately the same as the others except that the win- 
dow was higher and it had an additional door; the bed may have been closer to 
the floor, but as to this I am no longer certain; that if there were beatings or any 
corporal punishments administered to either the accused or witnesses, I did not 
hear of them, and I cannot believe this would have happened without my knowing 
of it; that the only tricks and ruses and so-called strategems employed which I 
know about were those the prosecution told to the court during the presentation 
of the evidence; hat I know of no instance where promises of immunity or light 
sentences were ever made to any of the accused or where any hopes of reward 
were ever held out to them. 

13. That petitioner, in paragraph 16 of his petition for writ of habeas corpus, 
gives a completely incorrect account of the suicide of Freimuth; that my know]- 
edge of this event is as follows; That Freimuth committee suicide the night of 
6-7 March 1946; that at the time he was confined alone in a cell in the building 
used exclusively for accused and witnesses of the “Malmedy Massacre” case; 
that if Freimuth was ever given the “schnell procedure” it never came to my 
attention, and if it had happened I’m sure I would have known of it; that the 
entries in my diary in connection with this event are as follows: - - 


6 Mar. 1946. 
Harry Tone got Hans Hillig’s confession today. Perl took Freimuth’s con- 
fession. * * * Perl went with Capt. ——, M. D., to Stuttgart to. get 
his car, * * * 
7 Mar. 1946. 


* #* = Arvied Freimuth hung himself last night (had lined American 
PW’s up at La Glaise and engaged in target practice on them). * * 


that my recollection is not clear on all the details, but it is my belief that Perl 
and the Medical Corps Captain left rather early in the afternoon of 6 March for 
Stuttgart and left Freimuth to finish writing his confession without supervision 
and that he was given paper, pen and ink to take to his cell to finish the job and 
that the confession was found in the cell the next morning by myself as I was 
called as soon as the body was found by the guards; that I have no reason to 
believe that Freimuth was ever mistreated in any way by any of the personnel 
under my command and supervision, nor by any of the guards or other adminis- 
trative personnel of IP No. 2, at Schwabische Hall. 

14. That I never was apprised of any occasion where forged confessions were 
ever used in an effort to persuade accused to sign confessions; that the “death 
chamber” with bullet holes in the wall in which human flesh was imbedded was 
pure imagination and was a subject of ridicule even among the accused them- 
selves. (See Exhibit 7—a limerick which was sent to me during the trial by the 
accused Junker) ; that to the best of my knowledge and belief no accused was ever 
taken to the so-called hangman’s room and there unhooded, placed on a high 
stool and a hangman’s rope placed around his neck; nor did the prosecution team 
suggest and allow the accused to write farewell letters to their parents before 
they would be hanged;-nor did members of the prosecution team offer the ac- 
cused the privilege of seeing a priest before death; nor were any threats of vio- 
lence and torture ever directed toward the mothers, fathers, sisters, wives, and 
children of the accused unless they signed confessions. 

15. That to the best of my knowledge and belief “stool pigeons” were not used 
as described by petitioner in paragraph 18 of his petition for a writ of habeas 
corpus. 

16. That Exhibit “C’ referred to by petitioner in paragraph 19 of his petition 
for a writ of habeas corpus does not correctly recite the testimony of the record 
of trial, which it purports to do; that said Wxhibit “C” purports to be testimony 
which was elicited in chronological order, whereas as a matter of fact it is 
excerpts taken from over 25 pages of record, beginning on page 675 and ending 
on page TOL. 
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17, That Exhibit “D” referred to by petitioner in paragraph 21 of his petition 

for a writ of habeas corpus is not the correct and true order appointing the court, 
as he alleges; that I, the affiant, was the appointed Trial Judge Advocate and did 
try the case, whereas Exhibit “D” referred to by petitioner shows a Lt. Col. 
Granger G. Sutton as the Trial Judge Advocate. 
" 48. That I do not know to what the petitioner refers in paragraph 22 of his 
petition for a writ of habeas corpus, by the statement “questionable actions of 
the Chief Prosecutor and his staff’; that I do know that the petitioner was ap- 
pointed chief defense counsel prior to 11 April 1946; that on that date he and 
members of his staff arrived at Schwabisch Hall; that he did not make a request 
to interview a single accused while he was there but shortly left for Dachau; 
that on 15 April 1946 I went to Dachau to make arrangements for the arrival 
of the accused and witnesses, secure office space and billets for my staff, and to 
complete other arrangements for the trial; that I found the petitioner in Dachau 
had made no arrangements for billets, office space, transportation, nor any other 
necessary arrangements for his staff; that I personally secured billets for his 
staff, as well as office space, typewriters, etc., and on 20 April 1946 turned over 
to him half the transportation I had assigned to me for the use of my staff; that 
I repeatedly urged him to get busy on the preparation of his defense, as we were 
anxious to get started, as my staff were looking forward to early redeployment. 

19. That the reference by petitioner,,in paragraph 23 of his petition for a writ 
of habeas corpus, to a woman allegedly murdered in Wanne, Belgium, is false 
and misleading, as there is no reference in the record of trial to any woman being 
killed at this place; that there was an unknown woman murdered in Bullingen, 
and to rebut this the petitioner produced a statement by a man whose wife had 
been killed by artillery fire, not sworn to before a priest, as the petitioner alleges, 
but before one of the petitioner’s own investigators, Miles W. Rulien, P-5. 

20. That the alleged tampering with witnesses of the defense by the prosecu- 
tion, as stated by petitioner in paragraph 24 in his petition for a writ of habeas 
corpus, is not true; that the facts are that at that time many war criminals in 
other cases, from other places of confinement throughout Europe, were being 
brought to Dachau; some of these were coming as a result of TWX’s sent out 
in the fall of 1945 for all members of the ist SS Panzer Regiment to be sent to 
Zuffenhausen; others from this Regiment were being sent by France; that it was 
the policy of the prosecution to interrogate all members of the Ist SS Panzer Regi- 
ment when they arrived; that the defense did not notify the prosecution who 
their witnesses were, and it did happen that the prosecution interrogated some 
defense witnesses before the defense had an opportunity to do so; that I have 
no personal knowledge of any tampering with defense witnesses by the prosecu- 
tion; that if there was any tampering with witnesses it was on the part of the 
defense and not the prosecution. See R+2966, where accused Georg Preuss tried 
to influence the testimony of prosecution witness Kehles. 

21. That the incident recited by petitioner in the 1st paragraph of paragraph 
26 of his petition for a writ of habeas corpus is incorrect in that it is a complete 
distortion of the facts; that what actually happened was that the accused had 
been searched by the black guards and all prohibited writings and communications 
taken from them; that these writings were turned over to Lt. Perl by the block 
commander of the guard and I instructed Lt. Perl to translate them for me. 

That as to the allegations in the second paragraph of paragraph 26, it should 
be said that the wives of the accused were permitted to and did attend the trial; 
that members of the prosecution staff were sitting at the prosecution table and 
could be easily identified as the prosecution; that in many instances wives of 
the accused came to the prosecution staff requesting special privileges, but that 
to my knowledge no one on the prosecution staff ever represented himself to be 
defense counsel of the accused. 

22. That the allegations of petitioner’in paragraph 28 of his petition for a 
writ of habeas corpus may represent the petitioner’s state of mind when he 
made the announcement in court about “the fear of the Prosecutors lingers on’; 
that, however, a day or so before this fateful announcement he asked to see 
me privately, either one morning before court started or at receSs; that at that 
time he evidenced concern about the unfavorable showing and impression the 
accused were making on the court and asked my advice as a friend and fellow 
attorney as to whether or not he should continue putting them on the stand; 
that to this I replied in substance and effect: “Willis, as far as I know, none of 
the defense counsel in previous cases have kept the accused off the witness 
stand. It seems to me that if I were defending one of these cases and felt my 
accused were guilty, they would only take the witness stand over my dead 
body, for the reason most of them get mixed up in their attempts at explanations 
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and wind up giving credence to their confessions’; that following this conversa- 
tion, three more of the accused took the witness stand, all with disastrous re- 
sults; that then followed the petitioner’s announcement that he was not putting 
any more of the accused on the stand. 

28. That petitioner in paragraph 23 of his petition for a writ of habeas corpus 
states that when the prosecution rested, only a few days were allowed the de- 
fense staff to interview witnesses and plan the defense for their 74 defendants 
that the record of trial on page 1579 recites the following: wee 

PRESIDENT: The German counsel have requested a lapse of five wor. king days 
before the defense opens its case, which request is endorsed by chief counsel 
for the defense. In order to fully serve the interests of justice, this request 
is granted by the Court. Accordingly, the Court is now adjourned to meet 
again at 0830 hours, Monday, June 17th. 

That the prosecution rested its case at 1555 hours 7 June 1946; that it is 
pointed out that the petitioner as chief defense counsel did not ask in open 
court for more than the five working days requested by German counsel; that 
as an actual fact the defense had nine days between the time the prosecution 
rested on Friday 7 June 1946 and the time the trial commenced again on Monday 
17 June 1946. 

24. That the aspersions cast by the petitioner upon the character, integrity, 
uprightness and professional ethics of my subordinates in the investigation and 
trial of the Malmedy Massacre is a matter of grave concern to me; that with the 
exception of one War Department civilian investigator, Harry Thon, all the 
principal investigators and counsel were members of the Bar of some State or 
Austria; that I personally hold them in high esteem and am proud of them for 
their accomplishments in this case; that they participated throughout with a 
strong sense of responsibility and an exhibition of devotion to duty, loyalty and 
sincerity of purpose never before nor since witnessed by me; that without the 
great spirit, enthusiasm, diligence, industry, thoroughness, intelligence and 
team play exhibited by each and every one of the detachment, including officers, 
enlisted men, United States and Allied civilian employees, male and female, the 
announcement made by the War Department early in 1945 “that the perpetrators 
of the Malmedy Massacre would be brought to justice’ in my opinion never 
would have been accomplished. 

Dated at the Presidio of San Francisco, California, this — of October 1948. 

Borron F. ELtis, 
Lt. Colonel, JAGD, Asst. Army Judge ‘Advocate. 


Subscribed and sworn to before me this —- day of October 1948. 
[seat] 


ExHisit 1 
INVESTIGATION OF THE “MatMepy Massacre” sy WaAr Crimes Branco, USFET 


The investigation of this case by War Crimes Branch began while War Crimes 
Headquarters were still located in Paris. Lieutenant Colonel Martin H. Otto, 
who was Chief of the Investigation Section, some time in June 1945 assigned 
Major Dwight Fanton (then Captain) to start working on the files of the case. 
The files consisted of the Ist Army I. G: report, the SHAEF Court of Inquiry 
Report and a few miscellaneous affidavits of survivors. This material contained 
only the facts of the massacre, names and statements of the survivors, and that 
the atrocity was probably committed by elements of the 1st SS Panzer Regiment. 
The names of some of the personnel of this Regiment were in the file but the 
name of even one Single perpetrator was unknown. 

Wanted Reports on the known members of the 1st SS Panzer Regiment were 
prepared and filed in June 1945 but no results were obtained. It was rumored 
that the C. O. of the regiment was in captivity and his name, Colonel Joachim 
’Peiper, was known. By late July, no results having been obtained, special TWX’s 
were sent to the Commanders ,of both the 8rd_and 7th Armies and to USHA, 
requesting information on the qwhereabouts of Colonel Peiper. About the same 
time it was discovered that General Josef (Sepp) Dietrich, Commander of the 
6th SS Panzer Army, of which the Ist SS Panzer Regiment was a component part, 
was confined in Wiesbaden. He was first interrogated by Lieutenant Colonel Otto 
and a few days later by Lieutenant Colonel Burton F. Ellis (then Major) but 
little information of real value was elicited from him, other than to confirm 
reports that Peifer was still alive. At almost the same time, the place of deten- 
tion of Skorzeny (C, O. of Operation Greif—Germans speaking English and 
dressed in American uniforms who were committed during the Hifel Offensive) 
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was found to be at the Intelligence Center in Ober Ursal. He was interrogated by 
Lieutenant Colonel Hillis early in August 1945 but with negative results. 

About the middle of August 1945, Stars & Stripes published an article stating 
that Colonel Peiper was in a Prisoner of War Camp at Freising. It was then 
decided by Lieutenant Colonel Otto, Chief of the Investigation Section of War 
Crimes Branch, to have Colonel Peiper interrogated immediately, and Lieutenant 
Colonel Otto, with two other officers of the Section, Major Dwight Fanton (then 
Captain) and 2nd Lieutenant William E, Binder, left immediately for Munich 
on about a ten-day trip. Major Fanton interrogated Colonel Peiper at Freising 
on 25 and 26 August 1945 and from him elicited a detailed story of the Hifel 
Offensive as far as the Ist SS Panzer Regiment was concerned. This story was in 
the nature of a recital of the strategy of the offensive and the tactics employed, 
but was negative on the subject of the prisoners they shot. Other Prisoner of 
War Camps were visited in the area around Munich and a few of the members of 
the Ist SS-Panzer Regiment were located. 

Sometime around the ist of September there appeared an article in “B Bag” 
of Stars & Stripes, signed by a Lieutenant Higgenbotham, stating he had been a 
captive of Colonel Peiper’s at La Glaise, Belgium, during the offensive. It was 
decided then to place this officer on thirty days TDY with War Crimes Branch 
and send another group of investigators to the PW Camps in Austria and the 
Munich area to see if Lieutenant Higgenbotham could identify any of the mem- 
bers of the Ist SS Panzer Regiment. At this time Lieutenant Colonel Ellis (then 
Major) was Chief of the Investigation Section of War Crimes Branch, and a 
party headed by Major Fanton and Captain Shumacker (then Lieutenant) left 
on an extended trip to this area. Higgenbotham was unable to identify anyone, 
but several officers of the Regiment were located and interrogated. Little was 
obtained from them other than to verify Peiper’s historical account. Some of 
these suspects were then moved to Dachau for confinement, as it was apparent 
that after a suspect had once been interrogated and was allowed to rejoin his 
former comrades, the truth of the massacre would never be known. 

Again through Stars & Stripes, the whereabouts of fifteen of the survivors of 
the massacre was found out to be at Buscheim. This was in October and by this 
time Colonel Peiper was in Ober Ursal at the Intelligence Center. Lieutenant 
Colonel Ellis and Lieutenant Colonel H. B. Crawford took Colonel Peiper to 
Beuscheim to see if he could be identified by the survivors but this was unsuccess- 
ful. A few days later, Lieutenant Colonel Crawford flew with the fifteen sur- 
vivors to Dachau to see if the members of the Regiment held there could be 
identified. Again this proved to be unsuccessful. 

During all this time Major Fanton and Captain Shumacker were scouring the 
PW Camps of Austria and 8rd Army Area for possible suspects. During this 
trip many PW Camps, Internment Camps, PW Hospitals and other such installa- 
tions were visited. On these visits it was learned that the Wanted Report-De- 
tention Report method of apprehending suspects could not’be counted on as an 
effective aid in this case. Most commanders of the installations visited had 
never even heard of such reports. They returned in the latter days of October 
and made the recommendation that if the case was to be broken, all the members 
of the Regiment would have to be brought together at one place where they could 
be confronted with one another and at the same time kept separated in order that 
they might not tell one another what they had learned. Because of their findings 
in respect to Wanted Reports and Detention Reports, they recommended that a 
command TWX be sent out to all the commands in the ETO and request to the 
Allied Governments to send all PW members of the 1st SS Panzer Regiment at 
once tol. C. # 78, the War Crimes enclosure at Zuffenhausen. 

When this plan was proposed to Colonel C. HE. Mickelwait, Chief of the War 
Crimes Branch, he readily adopted it and the command TWX was sent out. 

By the middle of November, over nine hundred and ninety PW’s had arrived at 
Zuffenhausen but facilities there were such that all of them had to be put to-. 
gether in one barracks. With this situation it was impossible to make a suc- 
cessful investigation. 

By this time the investigation team was composed of Major Fanton, Captain 
Shumacker, 1st Lieutenant William R. Perl, Mr. Morris Blowitz, and Mr. Harry 
Thon. At this time it was discovered that Colonel Peiper, who was alone in 
one of the eight or nine individual celis at No. 78, had sent out the word to the 
members of his command that they should say that “Poetschke (one of his 
battalion commanders) gave the orders for the massacre of PW’s at the cross- 
roads south of Malmedy” because Poetschke was known to be dead. There was 
no opportunity to keep the suspects from communicating with one another and 
therefore, Major Fanton, Captain Shumacker, and Lieutenant Perl conceived the 
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idea that if the investigation was to be successful, the suspects must be placed in 
single cells without any means of communicating with one another. 

In the last few days of November, this plan was presented to Colonel Mickel- 
wait, who gave his approval. Several prisons were inspected and finally, the 
prison at I. P. No. 2, Schwaebisch Hall, was selected. This was a former 
peacetime penitentiary and had approximately two hundred eighty individual 
cells, with adequate space for several hundred more prisoners. Absolute secur ity 
of communications between prisoners could be maintained and they. were unable 
to find out who else was also in the prison. 

In the meantime, the prisoners at Zuffenhausen were screened and about five 
hundred likely suspects were moved to Schwaebisch Hall during the first few days 
of December. 

Here it was that the real investigation took place and the case was developed. 
The interrogations were conducted by Captain Shumacker, Lieutenant Perl, Mr. 
Thon, and Mr. Hlowitz. Major Fanton was in command and took care of the 
administrative work. In February Major Fanton was redeployed and Captain 
Shumacker took command. Early in March, Lieutenant Colonel Bilis was selected 
as the Trial Judge Advocate and he went to Schwaebisch Hall and took over 
command and work of the final preparation of the case for trial. 

The first few weeks of the interrogation at Schwaebisch Hall were devoted 
mainly to securing information from the suspects at hand relative to the com- 
ponent elements of all units involved, the names of the officers, platoon leaders, 
group leaders, squad leaders, types of vehicles and weapons, the membership of 
each unit, the names of the crews of each vehicle, and as much information about 
the personal background of each individual as could be obtained. This informa- 
tion was essential to the interrogators who had to appear perfectly informed when 
they interrogated a suspect because of the absence of any eyewitnesses to the 
atrocities being investigated. 

In the initial stages of the interrogation, the interrogators concentrated their 
efforts on the massacre that took place on 17 December 1944 at the crossroads 
south of Malmedy, commonly known as the “Malmedy Massacre.” As a matter 
of fact, this atrocity was the only one known with any assurance to have been 
committed by the 1st SS Panzer Regiment. 

After the aforementioned background material had been obtained, assimiliated 
and correlated, interrogations were begun with emphasis on the atrocity under 
investigation. It became quickly apparent from these interrogations that not 
only were approximately 100 American prisoners of war murdered at the cross- 
roads south of Malmedy, but others, usually smaller groups, were killed by 
members of the ist SS Panzer Regiment all along their route of march during 
the period of the offensive and even during and after the retreat from La Glaise 
on the night of 23-24 December 1944. These “satellite cases” were gone into 
thoroughly, even though at that time it had not been determined to try such 
cases along with the case of the ‘““Malmedy Massacre” so that the incriminating 
evidence obtained as to these incidents could be used as a wedge and lever to 
elicit information on the main case under investigation. 

So far as was possible, all suspects were kept alone in individual cells and when 
brought to the rooms for interrogation, were kept incommunicado. In this man- 
ner, a suspect once interrogated, was unable to inform those not yet inter- 
rogated as to the method or subject of his interrogation, nor was he able to in- 
form his comrades the story he had given so that their stories might conform 
to it. 

Various tricks, ruses, ceremonies, etec., were employed by the interrogators. 
Stool pigeons were used and false witnesses were occasionally used to confront 
suspects, identifying them as having perpetrated a crime at a certain place on a 
certain date in a certain manner. One ceremony occasionally used on suspects 
not considered too intelligent was a sort of mock trial. Once a single perpe- 
trator in a company saw fit to confess his own crime he quickly named those 

_ who participated in the crime with him and gave the names of others who had 
perpetrated similar crimes elsewhere during the offensive.. When it was learned 
that the soldiers of the Ist SS Panzer Regiment had perpetrated their crimes on 
orders received from their:company commanders prior to the offensive, this 
fact was held out to them as an “excuse” and the suspect found it easier to admit 
to having killed prisoners of war or noncombatant civilians because the inter- 
rogators appeared to understand such conduct engaged in pursuant to superior 
orders. 

In no single instance did a suspect assert that he was a prisoner of war and 
was only required to give his name, rank and serial number. Such lack of dis- 
cipline in this respect was a great aid to the interrogators. Once the suspect 
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began to talk, he usually became so involved in his initial falsehoods that he had to 
talk even more to cover such falsehoods and once he was proven to be lying, 
he more often than not told what crimes he had participated in or knew about. 

Comrade was played against comrade, officers against their men and men 
against their officers, and in this way, substantial truth was finally elicited. 

The basic plan was to start with the soldier and work up through his group 
leader and platoon leader to his company commander, then to battalion com- 
mander level then to regimental level, and finally, to the chief of staff and com. 
manding general of the 6th SS Panzer Army themselves. 

All forms of physical force, threats, and promises were strictly prohibited 
and were not employed by theinterrogators. The industry, ingenuity, enthusiasm, . 
and intelligence of the interrogators employed in this investigation cannot be 
over-emphasized or praised too highly. 

In January 1045 Captain Robert HE. Byrne (then Lieutenant) was assigned 
to work on the case. On a lead furnished by the French Government he went to 
Alsace -and interrogated a witness who later became a suspect and was then 
delivered to the American Government for trial. In February 1946 Captain Byrne 
went to Belgium and spent six weeks in the various villages along the route of 
advance of the Germans interrogating witnesses. From his efforts alone, approxi- 
mately thirty Belgian civilian witnesses were found and many of them were eye 
witnesses to the atrocities. Two were able to identify a perpetrator. 

Six of the survivors of the Malmedy Massacre arrived in the latter part of 
March 1946 and 9 April 1946 in the company of Lieutenant Colonel Ellis, Captain 
Shumacker, and Captain Byrne, they returned to the scene of the massacre. 
The entire route of march of the Germans was completely covered on this trip. 

Although the directive to send all prisoners of war to the component units of 
the 1st SS Panzer Regiment had wide circulation, a large number of its members 
were never sent either to IC #78 at Zuffenhausen or to I. P. #2 at Schwae- 
bisch Halil, Therefore, as the investigation progressed, both suspects and wit- 
nesses gave the investigators leads as to the whereabouts of many suspects. In 
order to get these suspects definitely located, Major Luke P. Rogers was sent 
to the PW enclosures and additional suspects were apprehended in this manner 
and through Major Rogers’ efforts. 

For about three weeks in March and April, three War Crimes investigating 
teams from the Seventh Army were loaned to this detachment for the purpose 
of developing leads and apprehending suspects known to have committed atroci- 
ties, who were not yet in custody. One of these teams was sent to Paris to check 
PWI records; one was sent to the British Zone; and the other team was sent 
to Austria. Through their efforts, more suspects were apprehended and were 
ultimately made accused in the case. Six such suspects were found to be in the 
ZI and they were brought to the European Theater and were among the accused 
tried. 

The interrogators themselves, when they learned that a suspect might be found 
within a radius of a couple of hundred kilometers of Schwaebisch Hall, made 
short trips to apprehend such suspects and some of these trips were completely 
successful. 

Statements taken from suspects and witnesses were written in longhand by 
the suspect or witnesses himself and sworn to before an officer. Then the state- 
ment was translated and an affidavit of the translator attached thereto. Several 
copies of the translation were made so that a copy of the statement could be 
placed in the 201 file, not only of the affiant himself, but of every other person 
incriminated by the statement. 

In preparing the material for trial, photostatic copies were made of the state- 
ments and especially of the sketches and maps which formed apart of the state- 
ments for use by each member of the Court as this material was offered in 
evidence. 

The investigation was completed on 18 April 1946 (as a matter of fact, the 
last confession obtained was signed about midnight of that date) and all wit- 
nesses and accused were moved to Dachau on 19 April 1946. 

The following important observations and decisions were highly significant as 
affecting the successful results of this investigation: 

1. The fact that members of a regiment, scattered throughout Europe and the 
ZI, could not be effectively located or interrogated by the detachment assigned 
to the task. 

2. The fact that locating or apprehending suspects through the means of 
Wanted Reports and Detention Reports was most unsatisfactory and was nega- 
tive in results obtained. 
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_ 8. The fact that all suspects (every member of the 1st SS Panzer Regiment 
was at first a suspect) had to be brought to one central enclosure for screening 
and interrogation. 

4, The fact that effective interrogation ‘demands complete isolation for each 
man interrogated and absolute security of communication between him and 
other suspects. 

5. The employment of well trained, industrious, conscientious, intelligent and 
where possible, German speaking interrogators, preferably with legal training 
and certainly, with a lawyer in command. 

6. The decision to gather all suspects at I. C. #78 at Zuffenhausen—this was 
accomplished by the Command TWX hereinafter mentioned. 

- % The decision to provide a facility adequate to the requirements of effective 
interrogation—this facility was obtained, same being I. P. #2 at Schwaebisch 
Hall. 


Exxrsit No, 2 * 


21 8 Exurit 3 
SOP #1: 5 DrecemBEr 1945. 

1. This SOP will govern the transfer of prisoners involved in the Malmedy case 
from IC #78 and IP #1 to IP #2. 

2. This transfer will be known by the code name, Project ‘X.” 

3. A copy of the form letter which will accompany these shipments is attached 
as Hxhibit “A.” This transfer letter will be prepared in original and five copies 
in the case of prisoners being transferred from IC #78.|. When a shipment is 
composed of prisoners from IP #1, the original and six copies of the transfer 
letter should be prepared. When there is a mixed shipment, an original and 
seven copies will be prepared. The original and two of these copies will be placed 
' in a sealed envelope and handed to the noncom in charge of the shipment covered 
by the transfer letter. Of the remaining copies two will be withdrawn at the 
USFET War Crimes Detachment office, one for the office files of the team work- 
ing on this case and the other to be forwarded to Apprehension and Detention 
Sub-Section of the War Crimes Branch in Wiesbaden. The copies that-are left 
will be delivered to the Administrative office at IC #78 or IP #1 as the case 
may be for its use. These copies which are to be delivered to the Administrative 
office will be so delivered the day prior to shipment so that the men shipping may 
be properly prepared and so that shipment schedules may be met. 

4, The 788th FA Battalion has been designated as the unit to make this move- 
ment. All drivers and noncoms assigned to this detail will be briefed regard- 
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ing the importance of maintaining strictest security concerning their mission. 
Six trucks will be furnished daily by this organization for the transfer, operat- 
ing on the following schedule: (Times of Departure from IC #78 0900-1000- 
1130-1300-1400-1500. The personnel assigned to this detail will not be changed 
throughout the transfer except in cases of emergency. All new personnel as- 
signed to the detail will be carefully briefed on security precautions by a repre- 
Sentative of the War Crimes Team investigating this case or the Commanding 
Officer of the 788th FA Battalion. 

5. Upon arrival at IP #2, the prisoners being transferred will be processed in 
such a way as to prevent the disclosure of their arrival and identity to any but. 
authorized American’ personnel. They will be assigned to cells in accordance 
with the code designation appearing opposite their names on the transfer letter 
in the column headed “Conf. Status.” Men having the same letters or combina- 
tions of letters opposite their names in this column will be assigned cells to- 
gether. Others having the letters Sol. after their names will be assigned to cells 
in solitary confinement. Where the letters Sol. (A) appear after a man’s name, 
is indicates that he is a cooperative prisoner and should be assigned to a special. 
cell offering him additional comforts as soon as such cells are prepared. 

6. Administrative personnel at IP #2 in charge of processing incoming 
prisoners will indicate the number of the cells to which they are assigned oppo- 
site their names in the left hand margin of the original of the transfer letter. 
The file containing these letters will be made available to the War Crimes team 
investigating this case so that the cell numbers to. which these prisoners are 
assigned may be transferred to locator and index cards being maintained by this 
team. 


Distribution : 
1 epy—War Crimes Branch, USFET Investigation Sub-Section. 


1 cyy— Wee Crimes Branch, USFET Apprehension and Detention Sub- 
ection. 
1 cpy—USFET War Crimes Team (Malmedy Case). 
1 epy—IP #2. 
1 cpy—Commanding Officer, 788th FA Battalion. 
1 epy—Commanding Officer, 34th AAA Group. 
Exuisir A ; > 
‘Wax CrrMes Brancw, 
DETACHMENT aT IC #78, 
Eee 5 December 1945. 
RS/jir. 
Subject: Project X. 
To: Prison Commander, Th U. S. Army Internee Prison #2. 
Thru: Camp Commander, IC #78. 
‘1. The following prisoners are being evacuated from IC #78 to Tth U. 8. 
Army Internee Prison #2 in accordance with SOP #1: 


Name eee Priority | Conf. status Oren. 

Reichert, Wilhelm. _.-._._---_.----.-------.- 78 t |. Sol....---2-- 3rd Pi. Co. 

Buntins, RdwardO. ss ewsscsstseoeensussedns 78 |. 8 | Decesecetess Stabs Co. 1 PR. 
Ochmann, Paul.._.-.---------.-------------- 78 2 Us eaevn sek te Stabs Co. I Bn. 1 PR. 
Bergmann, Lothar. _._ = 78 De} Vinewececcecs eye as Tit Bn. 2 
Hoffmeister, Hans_- 78 2| Tv. .| Ist Co. 1 PR. 
Froblich, Ewald_..- 78 3/ Vv. .| Stabs Co. 1 PR 
‘Aichberger, Ferdinand 78 5C | U. -| Ist Co. 1 P 

Holle, Wilfried.....---_- 78 51 T 2a Co. 1 PR. 

Meding, Otto_-. 78 3] V_ .| 6th Co.1 PR, 

Kowitz, Ernst__- 78 3] UL .| 7th Co. 1 PR. 
Czogalla, Herbert. : 78 4/ TL Do. 

Post, Robert.---_.-. 78 3 | Sol._ 2 a ree Go. II Bn. 2 
* Motzheim, Anton.__-_..--------------------- 78 2s) Uiceswessete se Go. WI Bn. 2 
Jensen, Friedrich. ._.-------.---------------- 78 1 | Sol___.__-_-- 9th Pz. Pi. Co. 
Niemeier, Wilhelm_.__---------------------- 78 4 Viet an a Iif Bu. 2 

; P ‘ 


“2, These BEppurre will leave IC #78 at 0900 on 5 December 1945. 
RAPHAEL SHUMACHER, 
Captain, CUP, USFET. WOB. 
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Exuisir 4 


War CRIMES BRANCH, USFET, 
DeracuMent at I. P. #2, 7 February 1946. 


SOP No. 4: : 

1. Scope.—This SOP will govern the manner in which interrogations are con- 
ducted in this investigation. 

2, Interrogation register —A register will be maintained showing all prisoners 
interrogated, the date they were interrogated, their full name, name of the 
person conducting the interrogation, number of the cell in which they are being 
interrogated and the number of the cell to which they are taken following the 
interrogation. The person conducting the interrogation will be responsible for 
seeing that the foregoing information is correctly entered in the appropriate 
columns of this register. The name of the prisoner being interrogated will be 
printed. The interrogator will be responsible for making any changes in the 
register necessary to show the location of the prisoners during the interrogation. 
Where the prisoner is taken to a cell different from that in which he was originally 
located, proper adjusting entries will be made by the interrogator in the person- 
ality card index file and the locator file, to reflect this change (See Paragraphs 
5a and 5b of SOP #8). When these files are properly adjusted, a pencil check 
mark will be placed by the interrogator alongside the cell number appearing in 
the disposition column of the register. When the interrogator pulls a locator 
eard on a prisoner whom he has been interrogating, to adjust the locator file for a 
cell change, and the file indicates that the cell in which the prisoner was originally 
located is vacant as a result of this change, the interrogator will withdraw the 
cell separator card and place it’in the section of the locator file marked “Vacant 
Cells.” 

3. Preinterrogation preparation.—a. Prior to interrogating a prisoner, the 
interrogator will examine his personal effects for photographs, addresses, diaries, 
wallets, and pens with American names or indicating American manufacture, 
American invasion currency, etc, 

b. Next, the interrogator will examine the personality card of the prisoner - 
being interrogated and any other cards in the personality card index cross 
referenced on the prisoner’s card. 

ce. The interrogator will then examine the appropriate organization file for 
additional information regarding other personalities in the organization and 
information regarding operations of the organization of which the prisoner was 
a member. 

d. Interrogator will also inspect the locator file to determine the identify of 
the prisoner’s cellmates so that he may learn what exchange of information has 
occurred among the inmates of this cell. 

e. The final pre-interrogation step will be a conference with the Commanding 
Officer so that the plan of the interrogation may be outlined for his approval in 
order that interrogation activities may be properly coordinated. 

4. Rules governing interrogation—a. Any ruse or deception may be used in 
the course of the interrogation, but threats, duress in any form, physical violence, 
or eta of immunity or mitigation of punishment, should be scrupulously 
avoided. 

b. Where a prisoner being interrogated in a crime is implicated in that crime, 
it is permissible to tell him that he will be recommended as a witness, if such 
statement to the prisoner will cause him to tell a full or more complete story so 
that he will be of more value to the case as a witness than as a defendant. How- 
ever, before any such statements are made to a prisoner, the matter must be 
cleared with the Commanding Officer. 

c. Stool pigeons may be employed, but prior to their selection or preparation, 
the matter of their employment must be cleared with the Commanding Officer. 

5. Statements —a. Before a statement is taken from a prisoner, the matter will 

. be cleared with the Commanding Officer in order to determine the necessity or 
desirability for taking such statement and in order to review the points which 
should be covered in the statement. In taking a statement, the interrogator 
should dictate the statement, or where an intelligent prisoner is making a state- 
ment and is going to write the statement himself, take the necessary measures 
to make sure that all important points are adequately covered and the picture 
to be presented is painted in all its details. Whether the statement is dictated 
or whether the prisoner writes it himself, the actual writing will be done by the 
prisoner himself so that the statement is in his own handwriting. 


1230 MALMEDY MASSACRE INVESTIGATION 


b. In dictating or supervising the preparation of the statement, all possible 
defenses should be anticipated and answered by the statement. For instance, it 
should be made clear that the soldiers who were killed were Americans, not 
merely because the person making the statement says they were Americans, 
but because they wore American uniforms, spoke English and were armed with 
American weapons, or because an examination of their personal effects disclosed 
that they were Americans. It should also be established in the statement that 
they were prisoners of war, that they had discarded their arms and surrendered, 
raising their hands over their heads or indicating their surrender in some other 
manner. Another possible defense that should be anticipated in the statement | 
is the familiar “attempt to escape” defense. It should be shown in the statement 
that the prisoners who were shot gave no provocation for the shooting. Another 
very important point that is very often overlooked in the statements, are the 
details necessary to establish that the soldiers were dead. All possible details 
regarding the nature of the bullet wound, the number of shots fired into the 
bodies, the reaction of the bodies following the shooting and the distance, of the 
bodies from the person doing the shooting, should be established. The disposi- 
tion of the bodies should also be covered. The statement should also indicate 
other witnesses to the shooting. 

c. In order to conserve the time of the office personnel working on the state- 
ments, as well as the trial personnel reviewing them, it is desired that all state- 
ments be as brief as possible. Necessary steps should be taken to insure that 
all irrelevancies are excluded from the statements. 

d. Bach statement should be carefully checked by the interr rogator for com- 
pleteness and accuracy of identification information, such as, the name, rank, 
complete organization designation, dates and geographical names appearing in 
the statement. 

e. When a statement is completed it will be placed in the file basket marked 
“Statements for Translation.” 

f. Upon completion of the translation, which will be prepared in triplicate, the 
translator will initial the translation in the lower left-hand corner of the last 
page of the original, to indicate that he has proofread it for typographical and 
other errors. He will then accomplish one copy of the translator’s affidavit 
and attach it to the original of the translation, which will in turn be attached 
together with its copies to the statement. The statement, together with its 
translation, will then be referred to the interrogator for final check. The inter- 
rogator will then examine the statement and its translation for completeness 
and accuracy, and after making all necessary corrections, -will: place his initials 
in the upper right-hand corner of the first page of the original of the translation. 
He will then place the statement together with the translation in the file basket 
marked “Information for Personality Card.” Until the statement is placed in 
this file basket, it is the interrogator’s responsibility to see that it is complete in 
every respect and that it is processed as speedily as possible. 

g. In making his translation, the translator will take all necessary steps to 
insure that it is absolutely correct. Where confronted with a word or phrase 
which he does not clearly understand, he will discuss the matter with other 
German-speaking personnel in this Detachment and consult a dictionary or other 
appropriate reference.. 

h, Since many of these statements will undoubtedly have to be introduced in 
court to prove a particular phase of the case, it is imperative that they be legally 
sufficient in all respects to prove the necessary facts. It will be the Commanding 
Officer’s responsibility to insure that the statements are adequate in this respect. 
In the case of an interrogator who is not a lawyer, the advice of the Commanding 
Officer should be sought prior to the taking of the statement in all cases where 
the interrogator is in doubt regarding the proof necessary to establish a material 
fact. 

i. The Commanding Officer will review the statement and determine what 
information should be extracted from the statement and entered on the per- 
sonality cards. Upon the completion of this operation, the statement will be 
placed in the file basket marked “Statements for File.” Translations of the 
statements in this basket will then be typed in final form. The translator will 
then accomplish and attach the translator’s affidavit and return the translation 
and statement to this file basket for filing. 

j. The interrogators will supervise the prisoners while they write their state- 
ments and draw sketches to be attached to their statements to insure that an 
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ample margin is left at the top of each page of the statement so that perforations 
may be made for filing. 

6. Postinterrogation procedure.—a. Any material facts for the proof of this 
case or any information of immediate value in conducting the investigation of 
the case, established by the testimony of the prisoner will be communicated to 
the Commanding Officer by the interrogator immediately following the inter- 
rogation, so that such facts or information may be entered on all appropriate 
personality cards. 

b. At the conclusion of each interrogation, the interrogator will have a con- 
ference with the Commanding Officer to discuss the results of the interrogation 
and formulate future plans. 

c. The following rules will govern disposition of a prisoner upon completion 
of his interr ogation : 

1. If a prisoner is occupying a cell with other prisoners he will not be 
returned to that cell. 

2. If it is determined that a prisoner is a cooperative witness he will be 
assigned to one of the cells reserved for cooperative witnesses, D-101 through 
D-117 or A-82 through A-—45 for important witnesses, B-39 for less im- 
portant witnesses. In no case will an officer occupy a cell with an enlisted 
man except in special cases after receiving clearance from the Commanding 
Officer. Members of the same units should not occupy the same cell, unless 
they are the same grade. 

38. Where it is determined that a prisoner was not a member of an im- 
plicated unit, or it is believed that he is of no value as a witness or suspect, 
he will be transferred to C-050, C029, A-049, or A-053 for eventual 
evacuation. 

4. Where difficulty is encountered in exploiting a prisoner and it is de- 
sirable to permanently transfer him to a convenient location for reference 
during subsequent interrogations, he will be transferred to one of the cells 
in the D-75 through D-88 block. 

5, All cell changes will be cleared through the Commanding Officer. Be- 
fore any such changes are made the locator file should be consulted for 
availability of cells. 

d. War Crimes Clearance Sheet: If it is determined upon completion of the 
interrogation of a prisoner that he is of no further interest in this case, a War 
Crimes Clearance Sheet will be accomplished for him on the form supplied for 
that purpose. In preparing this form, the CROWCASS wanted list together 
with all of its supplements will be carefully checked and appropriate reference 
entered on the clearance Sheet in accordance with current directives. 

e, Retention of Prisoner Form: As soon as it is determined that a prisoner is 
to be uséd in the trial of this case, either as a witness or a suspect, a Retention 
of Prisoner Form will be accomplished on him, using the mimeographed form 
provided for this purpose. The interrogator will prepare this form, being careful 
to insure that all information written into the form is completely legible. This 
form will be made up in original only. When there is a sufficient accumulation 
of these completed forms, the 7th Army War Crimes Detachment at IC #78 
will be contacted so that they can send for the completed forms. 

f. Croweass Report.—At the completion of the interrogation the prisoner’s 
personality index card will be examined to determine whether or not he is 
wanted by Crowcass. If a check mark appears in the upper left-hand corner of 
his card he is listed in the latest Crowcass list, and this fact should be reported 
to the Commanding Officer. If a zero appears in the upper left-hand corner of 
the card it indicates that the prisoner is not listed in any of the crowcagsg lists. 
If no marking appears in the upper left-hand corner of the personality card, the 
interrogator will make a search of the latest croweass list together with all of 
its supplements to determine whether or not the prisoner could possibly be the 
same as the persons listed in the crowcass lists having the same or similar 
names, 

If there is a possibility of identity between the prisoner and a person listed 
in the crowcass lists, his personality index card will be marked with a check 
mark in the upper left-hand corner of the card. If not, his card will be marked 
in the upper left-hand corner with a zero. Wherever the possibility of identity 
is established, the name of the prisoner will be given the Commanding Officer, 
together with a note stating whether the identification is positive or possible, so 
that the proper report may be made through channels in accordance with cur- 
rent 7th Army directives. 

(8S) DwicHt ¥. Fantron, 
Major, QMO, Commanding Officer. 
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Exuisit 5 
PrersonaL Data oF ACCUSED FOR INFORMATION OF DEFENSE COUNSEL 


To accused: This information is necessary to enable your counsel to initiate 
his preparation of your defense. It is to your interest to be accurate. With 
respect to the charges you will be personally interrogated at a later date. 

If there is insufficient space to answer any queStion continue on the reverse 
Side of the sheet listing the No. of the question. 

Full name: 

Rank: 

. Serial No.: 

. Branch of Service (Infantry, Artillery etc.) : 

. Date of capture or apprehension: 

Name your organizations from December 1st, 1944 to date of capture or 
apprehension, giving dates served in each organization: 

7. Your age: 

8. Place of birth: 

9. Religion: 

10. Legal residence: 

11, Married or single: 

12. List all your dependents: 

13. Eduéation prior to entering military service: 

14. What was your occupation in civilian life? 

15. Military education and training (list military school attended and type 
of basic training) : 

16. What instruction, if any, have you received during your military career 
relating to the “Geneva Conventions” and the treatment of prisoners of war? 

17. Prior to the date of your capture or apprehension in what major military 
or naval engagements did you participate in this or any other War? 

18. Where, by whom and under what circumstances were you captured or 
apprehended? 

19. State what treatment you received at the time of capture or apprehension : : 

20. When and at what places were you imprisoned (give dates and locations of 
imprisonment) ? 

21. State any circumstances relating to your treatment, denial of good or loss 
of privileges at any of the above places: 

22, Have you been in solitary confinement during your imprisonment? 

23. If son, how long and where? 

24, What part did you play in the “Hifel Offensive” during the months of De- 
cember 1944 and January 1945 (list organizations and duties assigned) : 

25. During these engagements were you a member of any unit which captured 
American Prisoners? 

26. Name of such unit: 

27. Who was your immediate commanding officer of this unit? 

28. What knowledge have you regarding the shooting or mistreatment of 
American Prisoners during the above engagements? (State fully): 

29. Did you participate in any mistreatment or shooting of American Prisoners 
or Belgian Civilians during these engagements? 

80. If so, state times, places, and circumstances (give detailed statements) : 

31. After capture, when, where, and by whom were you first interrogated? 

82: Did you make a full statement then? 

33. If so, was it made voluntarily? 

34. How long a period of time did this first interrogation last? 

85. State at what places, times, and by whom you were interrogated afterwards: 

86. Approximately how long did each interrogation last? 

87. Did you at any time make a statement or confession #o¢ voluntarily? 

38. If so, state the time, place and to whom it was made and all circumstances: 

39. When you were served with Charges on the 11 April were you informed 
that you had a right to be represented by a German Civilian Counsel of your own 
choice, in addition to the assigned military counsel. Do you desire such counsel? 

40. If so, state his name and address: 

41. Do you desire to call any witnesses in behalf of your defense? 

42. If so, give names and addresses: 

43. Have you any other comments to make? 


OUR OW bo 
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_ ExHisit 6 
DrEPutTY THEATER JUDGE ADVOCATE’S OFFICE 
7708 WAR CRIMES GROUP 
UNIrEep States Forces, HURoPEAN THEATER 
APO 178 
STATEMENT or CHartes J, Perry, 0240597, Lr. Cor, AGD 


On 6 February 1947'I visited Landsberg Prison for the purpose of being present 
during the interrogation of former SS personnel who were awaiting execution 
for their part in commission of atrocities committed in vicinity of Malmedy, 
Belgium, and for which they were found guilty by a military court and given the 
death sentence. While at Landsberg Prison I interrogated Joachim Peipér and 
Benoni Junker, in connection with their interrogation and treatment prior to 
their trial before the Military Court which heard their case. 

Junker, who spoke excellent Wnglish, informed me that during the develop- 
ment of the Malmedy Case at Swabish Halle, Germany, he, at no time, was struck 
by anyone connected with the investigation of the case. He stated that the 
treatment he received during his confinement at Swabish Halle was better than 
the treatment he received at Dachau and the physical conditions at Swabish 
Halle were much better than those at Landsberg. I again asked specifically 
whether he had at any time before or ‘during his trial been struck or threatened 
with bodily harm by any interrogator. He answered specifically that he had 
never at any time been struck or threatened with bodily harm by any American 
captor, interrogator or jailor. I asked whether he had been treated in any man- 
ner which might tend to humiliate him or degrade him in the eyes of his former 
subordinates or superiors. He stated that he was intensely interrogated at 
Swabish Halle and that frequently his answers to direct questions were dis- 
torted and colored to suit the ideas of his interrogators in an effort to elicit 
further information, but that such methods were not unusual and were probably 
a great deal milder than the methods which would have been used by German 
interrogators had the circumstances been reversed. 

He further stated that the interrogation was not believed by him to be an 
effort to degrade him before his German comrades and actually did not so de- 
grade him. I asked whether he had at any time seen or had been placed in 
cells which contained bullet holes.or pieces of flesh, human or other. He an- 
swered that the story about pieces of flesh was the figment of someone’s: imagi- 
nation and without basis in fact, also, that since the prison at Swabish Halle 
was an old prison there may have been holes in the cell walls but he was certain 
that if there were such holes he had not seen them. He further stated that the 
story reference pieces of flesh and bullet holes in the walls was so fantastic to 
him that he wrote a humorous limerick about that subject and addressed the 
limerick to the Chief of the Prosecution Staff during the trial at Dachau. 
Junker volunteers the information that he held no malice towards any individual 
connected with the prosecution of his case, and that he particularly esteemed 
and respected the Chief of the Prosecution Staff, Lt. Col. Burton Ellis, JAGD. 
I asked whether he had heard stories of mistreatment of prisoners at Swabish 
Halle during the development of the Malmedy Case. Junker replied that he had 
heard such stories from many of the defendants in that case but that he believed 
none of them to be true. He further volunteered the statement that the origin 
of these stories was based on a desire to “wiggle out of’ damaging testimony 
voluntarily given by some of the defendants; that when they realized that such 
testimony was to their disadvantage they attempted to negative such testimony 
with the false claim that it was beaten out of them. He regretted that such real- 
ization was too late to help them and was fully aware that the claims of mis- 
treatment was a weak and futile defense. I asked whether this weak and futile 
defense was known to or fostered by the defense staff of these individuals. 
Junker was emphatic in his assertion that this attempt to discredit the prosecu- 
tion was not only sponsored by the defense staff but was of the opinion that it 
originated with them. I asked whether the defense staff or any person on 
that staff had advised him not to answer questions for American interrogators 
after the trial, Junker stated that after trial and sentences and subsequent to 
his initial confinement in Landsberg he had been advised by Lt. Col. Sutton and 
by Col: Everett of the Defense Staff to answer no more questions for any Ameri- 
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can and to submit to no further interrogation by American investigators or in- 
terrogators. When asked by whether he desired me to convey any word from 
him to any member of the prosecution he stated that he particularly wanted his 
thanks conveyed to Col. Ellis and his kindly feelings conveyed to the other 
members of the investigation team who developed the Malmedy case. He par- 
ticularly wanted all members of the prosecution to know that he held no malice 
or unkind feelings toward them, fully realizing that as members of an Armed 
Force they were performing an ‘assigned mission to the best of their ability. 

I then interviewed Joachin Peiper, who also spoke excellent English. Peiper 
was asked by me whether he was at any time struck or threatened with bodily 
harm during his confinement at Swabish Halle. He exhibited surprise at the 
question and was emphatic in expressing a negative answer. He was then asked 
whether he had heard of any case of beatings or physical force against the person 
of any defendant in the Malmedy Case. Peiper’s answer was at first hesitant 
and then he stated clearly that he had heard of beatings and physical force from 
the majority of the defendants who were former members of. his command. 
When asked where and at what time this information came to his attention he 
stated that it was given to him by the defendants concerned at Dachau just 
prior to and at the time of the trial. He was then asked whether he had 
personal knowledge of or had himself seen any such beatings or mistreatment. 
His answer was in the negative. I asked Peiper whether these reports of mis- 
treatment came to him sporadically over a long period of time or were closely 
related in point of time. His answer was that the reports came to him closely 
in point of time; that during a conference with his Chief Defense Counsel, Col. 
Everett, he was told that as a regimental commander he must keep the best inter- 
ests of his men ever present in his mind and should encourage his men to confide 
in that; that the defense staff had been informed of mistreatment of these men 
during their confinement at Swabish Halle and that he (Peiper) should en- 
courage his men to talk to him and among themselves of such occurrences. I 
asked whether it was possible that this might be a plan of defense to which 
Peiper immediately retorted that such as suggestion was impossible and that no 
American officer would resort to such unsportsmanlike tactics even in the defense 
of individuals being charged with murder. He further stated that he had, at 
Swabish Halle and at Dachau, expressed his disgust toward his men for their 
lack of soldierly attributes in divulging vital information to American interro- 
gators, and, that it was possible that the stories of beatings and mistreatments 
were an effort to regain his friendly feeling toward them. Peiper was then asked 
whether he had been advised by any member of the defense staff to refuse to 
answer questions for or submit to interrogations by Americans not connected 
with the defense of his case. 

He stated that he had been advised by his Chief Defense Counsel (Col. Everett) 
to answer questions for no one who was not connected with the defense staff. 
He was then asked when he had been advised and answered that the advice had 
been given to him at Dachau before, during and after trial. I asked whether this 
advice had been repeated at any time subsequent to trial and announcement of 
sentence to which Peiper answered that Col. Hverett had visited him at Landsberg 
Prison subsequent to his initial confinement there and had said that he (Everett) 
was dissatisfied with the outcome of the trial and that Peiper should refrain from 
discussing the trial, or the testimony brought out therein, with any person not 
actively connected with the defense and should refuse to submit to further interro- 
gations by any American except in the presence of Everett. He volunteered 
that since that time he had opportunity to reflect on the matters upon which his 
trial was based, that Col. Everett had now returned to the United States and that 
Peiper saw no cogent reason for maintaining continued silence. I again asked 
Peiper whether he had personal knowledge of mistreatment at Swabish Halle and 
he again answered in the negative. I asked whether he had at any time in 
Swabish Halle been submitted to actions which might tend to humiliate him or 
degrade him in the opinion of his superiors or subordinates. He again answered 
in the negative. I asked for his opinion as to the nature of his treatment in 
Swabish Halle as compared to treatment received while at Dachau or at Lands- 
berg Prison to which he replied that his treatment at Swabish Halle was far 
superior to that of either Dachau or Landsberg. When asked whether he had 
been mistreated, humiliated, or degraded at either Dachau or Landsberg he 
replied emphatically in the negative and amplified his immediately prior answer 
with the statement that his treatment at the hands of his American captors was 
not inconsistent with the treatment he would expect of soldiers and gentlemen 
toward a prisoner of war. J then asked whether he desired me to transmit 
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for him any remark or statement to any member of the prosecution staff which 
prosecuted the Malmedy Case. Peiper asked that I convey to Lt. Col. Ellis, 
Chief Prosecution Counsel his (Peiper’s) best wishes and kindest regards, that 
he entertained neither resentment nor malice toward any member of the 
Prosecution staff and considered the trial of the. Malmedy Case fair and consid- 
erate toward the defendants and to have been conducted by soldiers and gentle- 
men as a military mission and without personal animosity or prejudices. 
(8) Caarres J. Perry, Lt. Col., AGD. 


Sworn to and subscribed before me this 5th day of March 1947. 


. [SEAL] (S) C. A. Hmeman, Lt. Col., AGD, 
: Adjutant, 


WRITTEN STATEMENT 


Sir, do you know Schwabisch-Hall? 
With bullet-holes in the wall 

With pieces of flesh 

The latter still fresh 
O, yes; you were on the ball! 


The author of this humbly begs not to introduce the Limerick in evidence. 


Thank you. 
JUNKER. 


CARSTENS & PICKETT, 
Beatrice, Nebr., May 24, 1949. 


Hon. Raymonp C. BALDWIN, 
United States Senate, Washington, D. C. 

Drar Senator BALDWIN: I was very much interested recently in an associated 
Press dispatch which I read in our local paper concerning the investigation 
which is being made of the members of the United States Army who conducted 
the investigation of the members of the Germany Army who 2re reported to 
have committed atrocities in the Malmedy massacre which occurred during the 
Battle of the Bulge. 

The reason that I was particularly interested was because of the fact that 
one of the persons who conducted this investigation was William R. Perl who 
was at that time a lieutenant in the United States Army. In 1945, immediately 
after the war, I was assigned to the Investigation Section of the War Crimes 
Branch. In the course of my assignment, I became acquainted with Lieutenant 
Perl and subsequently he was on my investigation team in various parts of 
France and Germany and we in the course of our duties conducted a great many 
investigations and interrogations of persons who were charged with having 
committed atrocities against American Armed: Force personnel. I had oppor- 
tunity over the course of 4 months to observe Lieutenant Perl in action and I 
do not believe that he ever conducted any interrogation or investigation while a 
member of my team which was out of either my sight or hearing. We operated 
in villages and cities in Germany and in prisoner of war camps in France. In 
the course of our operation, we came in contact with the innocent and the 
guilty, with the mildest of criminals to the most depraved and degenerated 
specimens of humanity imaginable. We met those who were willing to confess 
and often times eager to do so and we came in contact with persons who had 
been heads of concentration camps and who had been responsible for committing 
great atrocities whose stories and denials could not be broken under days of 
interrogation. We discovered members of the German Army in these concentra- 
tion camps who had been members of the units which operated in and around 
‘Malmedy at the time that these murders were committed. 

I can say without any reservations or qualification that I never observed 
Lieutenant Perl ever committing any acts of violence to obtain confessions 
from any of the accused parties, nor did he ever attempt to gain any confessions 
by fraud, intimidation, brutality or violence or in any manner which was illegal. 
I consider Lieutenant Perl to be one of the finest interrogators or investigators 
that I have ever seen in action and he was extremely skillful in interrogating 
those accused parties. I do not say, nor do I wish to infer, that we treated these 
people like children—we conducted our investigations in a hard and busi- 
nesslike manner because hardened criminals respond to no other treatment. 
To do any less would result only in gaining their contempt, but I wish to empha- 
size, however, that I never observed any tendency or inclination of brutality 
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or use of force on the part of Lieutenant Perl. I thoroughly believe that his 
character is far above such conduct. 

Please let it be understood that I have not had any contact with Lieutenant 
Perl for around 2 years and this letter is written with the sole intention in doing 
whatever I can to help a man who I believe to be wrongly accused of a very serious 
offense. This letter is not solicited nor requested by Lieutenant Perl, but is ab- 
solutely voluntary on my part. Immediately upon reading this newspaper account, 
I sent a telegram to Lieutenant Perl offering my assistance such as it might be 
and he told me by a letter that if I wished to do anything for him, te write to the 
Senator. 

In the event that anyone wishes to look at my record, they may do so by 
requesting it from the Adjutant General, United States Army. 

Very truly yours, : 
F. W. Carstens, 
Lieutenant Colonel FA Reserve, Serial No. 0370381. 


GENERAL AMERICAN Ort Co, or TEXAS, 
Datlas, Tex., March 29, 1949. 


Lt. Col. Burron F, Eris, 
Assistant Army Judge Advocate, Headquarters Sixth Army, 
Presidio of San Francisco, Calif. 

Dear Corowexn Evtis: Yours of the 23d instant is acknowledged. 

During the progress of this war crimes investigation it was not practicable for 
us to have the benefit of your views for which I was very sorry. However, we 
were able to get a right accurate picture of the situation. 

I had a great deal of sympathy for Mr. Everett who appeared to me to be 
prompted only by a desire to represent his clients conscientiously and well. 
He may have been overzealous but I can forgive this in a lawyer when I think 
he is sincere. You might be interested to know I had information lately that 
Colonel Everett had a severe heart attack and is in a serious condition. 

Judge van Roden and I got to be very good friends indeed and I felt greatly 
disappointed when I read in newspapers and periodicals the very extreme state- 
ments he had been making, statements which were based upon allegations rather 
than proof. He was certainly not being helpful nor constructive in any sense 
and I repeat that in my opinion he does us all a disservice. 

Sincerely yours, 
(S) Gorpon Simpson. 


Paris, 21 June 1949. 
Senator RAYMOND Hart BALDwIn, 
Armed Services Committee, 
United States Senate, Washington, D. 0. 

Dear Siz: I wish to transmit to you herewith an affidavit signed by me con- 
cerning the matter of alleged mistreatments of German SS by members of the 
War Crimes Prosecution Staff in the Malmedy case, presently under investigation 
by the United States Senate Armed Services Committee. 

I also wish to state that both as a lawyer and as a French national I would 
never have approved of physical mistreatment of prisoners—even though they 
were members of the SS—the more so, since any such brutalities would have 
reminded me of the horrors we witnessed during four years of German occupa- 
tion. ; 

Hoping my statement will prove of some use to you, I am, dear Sir 


Sincerely yours, : 
LousA ScHIRMAN, 


AFFIDAVIT OF LOUBA SCHIRMAN 


To the Chairman of the United States Senate Armed Services Committee: 

I, the undersigned, Louba Schirman of 7 Rond Point Mirabeau, Paris, France, 
a member of the Paris Bar, do hereby depose and state as-follows: — 

I was assigned by the Legal Department of the French Military Government 
as executive officer of the French War Crimes Liaison Detachment to Head- 
quarters USFET on duty with the Deputy Theater Judge Advocate for War 
Crimes from October 1945 to January 1947. 


LALMEDY MASSACRE INVESTIGATION 1237 


In the early spring 1946 I was ordered to proceed to Schwébisch Hall and to 
report on the investigation carried out by the American War Crimes Prosecution 
Staff in view of the trial of members of the Leibstandarte Adolf Hitler charged 
with murdering of unarmed American Prisoners of War and of Belgium Civilians 
during the Battle of the Bulge. ° One of the suspects held in American custody 
was a French national of Alsatian origins, named Marcel Boltz, and my Head- 
quarters wanted a full report on his case. 

-I went several times to Schwibisch Hall and during my stays there I was 
allowed ‘to enter the premises of the prison, to attend interrogations, to visit 
the cells and to see the meals served to the prisoners. 

I attended the interrogation of Marcel Boltz by Army investigator Harry ‘Thon, 
By reason of my knowledge of German language I interpreted once or twice dur- 
ing my presence on the premises for Lieutenant Colonel Burton F, Ellis and for 
Captain Ralph Shoemacher in order to help them in the course of their interroga- 
tions during the absence of one of the interpreters. I heard Marcel Boltz admit 
after a very short interrogation and after being confronted with Gustav Sprenger 
that he participated in the killing. I heard three or four of the men interrogated 
by Lieutenant Colonel Ellis and Captain Shoemacher admit that they had made 
their written confessions without duress and. that these confessions were the 
expression of the truth. I was impressed by the polite and even friendly manner 
in which Lieutenant Colonel Ellis and Captain Shoemacher carried out their 
interrogations. I felt shocked by what appeared to a French national as an exces- 
sive friendliness towards an SS chief when I heard Lt. Col. Ellis order that one 
of his blankets be given to Colonel Peiper who complained he was not warm 
enough. 

The prisoners looked healthy and well fed. I reported to my General that 
their food which I tasted myself was better than the food most French families 
could afford at that time. The cells were clean. The prison was heated. Many 
homes in France had no heat in the winter of 1945/1946. : 

I sincerely believe that I got a fairly complete picture of the treatment given 
to the German suspects and of the general attitude of the American Prosecution 
Staff. Itis my opinion that they were treated far better than are usually treated 
ordinary prisoners. I wish to state furthermore that having had myself the 
experience of a German prison and of German interrogations, I can ascertain 
that it takes a lot more than being merely submitted to pressure to obtain from 
prisoners confessions of crimes they did not commit; however, I never witnessed 
any kind of mistreatment and I never noticed. the slightest bruise or any other 
sign of beatings or physical mistreatments on the many suspects whom I saw 
during my visits to the prison. Their looks could by no means be compared with 
the looks of French prisoners of war returning from German PW camps. 

It is my definite opinion, such as I reported it to my Headquarters, that after 
getting confused by numerous interrogations, breaking down and confessing the 
truth, the German suspects entered into a general conspiracy organized by their 
chiefs who were held in the same prison and unanimously claimed that their con- 
fessions had been obtained under duress. Such a claim was made by Marcel Boltz 
to the French investigating magistrate in spite of the fact that his confession 
had been made to the American Investigator in my own presence, without the 
slightest attempt to duress against which I would not have failed to protest 
immediately. 

I was profoundly shocked and grieved when learning that American personnel 
on duty with the Judge Advocate General’s Department were under public investi- 
gation on charges of mishandling SS suspects held in Schwébisch Hall and my 
feelings are shared by my former chiefs and the former members of my mission. 
These charges appear to US as an outrageous and unjustified slander made for 
the benefit of German and international Nazi propaganda against the reputation 
of members of American Occupation Forces whose conscientious hard work, 
perfect dignity and moral standards fully deserved the high consideration paid 
to them by the French Government when awarding the Legion of Honor to all 
the leading members of the American War Crimes Group. ; 

Panis, 21 June 1949. 

Lousa ScHIRMAN. 


Subseribed and sworn to pefore me this 21st day of June 1949 by Louba 
Schirman. 


[SEAL] , ; Jean V. Smirz, 
Vice Oonsul of the United States of America. 
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PHILADELPHIA, Pa., August 1, 1949. 


ARMED SERVICES COMMITTEE, 
United States Senate, Wushingion, D. C. 

GENTLEMEN: I read the press release dated July 29, 1949, concerning charges 
made by one Benjamin Reich, a Cleveland attorney, in connection with the con- 
duct of the American military tribunal.of the War Crimes Branch of the Army. 
I was a civilian lawyer connected with the same branch of the Army for a period 
of 6 months following the end of hostilities, and was actively engaged, as a 
civilian prosecutor, in the actual preparation and trial of cases in the’'same area 
as Mr. Reich and came in frequent contact with him. 

Mr. Reich’s charges are untrue, unwarranted, unjustified, and unfair. I knew 
Colonel Straight personally and other officers in charge of the American war 
crimes trials. Mr. Reich’s participation and experiences in the trials were de- 
cidedly limited..and of little.consequence. There is not the slightest basis for 
the charges against Colonel Straight. The allegations and complaint of Mr. 
Reich, coming at this late date, are shocking and baseless. 

I am prepared to furnish information of vital interest in the subject matter 
to your subcommittee and to the Army Inspector General. I am also prepared 
to appear before your committee to refute the charges in justice to the officers 
and men who served their country well and loyally as members of the War Crimes 
Branch of the Army. 

Appreciating your immediate reply, I am, o 


Very respectfully yours, 
Morris W. KonaNnver, 


Crry or SourH Benn, 
DEPARTMENT OF Law, 
South Bend,.Ind., August 8, 1949. 
ARMED SeRvicps COMMITTEE, , ° 
_. United States Senate, Washington, D. C. 

' GENTEEMEN : -My attention has been called to a press release dated July 29, 
1949, referring to charges made by Benjamin Reich concerning the conduct of 
the war crimes trials in Germany. 

I was in Germany during the latter part of 1945 and 1946, and for a number 
of months participated as prosecutor in the trials to which Mr. Reich refers. I 
would like your committee to know that at no time did I receive instructions 
from Colonel Straight or any other member of the administrative branch of the 
War Crimes Division such as were reported in the press release. On the con- 
trary, our instructions always were to give the defendants every opportunity to 
present their defense in an orderly manner. 

In handling the trials which I conducted, I personally saw to it that every 
defendant was represented by American defense counsel and, in most cases, addi- 
tional and capable German counsel was also employed. German defense counsel 
received their pay, transportation, housing, and food through United States 
sources and they did their best in interposing such defenses as were available to 
them on behalf of their clients. I wish to repeat that the German attorneys who 
participated in these trials were most competent. 

In addition to the employment of counsel for the defendants, we also gave 
every defendant an opportunity to present witnesses on his own behalf. In most 
eases, weeks before the trial would commence, the defendant would let us know 
which witnesses he wished to appear on his behalf. Thereafter, we went to 
extremes in attempting to obtain these witnesses, furnishing transportation, 
housing, and food. I do not recall if these witnesses were paid for their time. 
Further, my recollection is that the members comprising the courts were very 
liberal in their interpretation of the rules of evidence and permitted the de- 
fendants every opportunity to express themselves fully. 

Tt is my personal opinion that the defendants had greater leeway in present- 
ing their evidence before the military courts than they would have had in courts 
in “this country. 

If you wish any further information on this subject, please advise me. 

Very truly yours, 
FREDERICK K. Barr, Corporation Counsel. 


x 


